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PREFACE 

—  TO- 
SECOND  EDITION. 


In  writing  this  second  edition  it  has  been  the  purpose  of  the 
authors  to  follow  out  the  plan  and  scope  of  the  original  work, 
and  to  give  to  the  legal  profession  a  treatise  that  will  present 
exhaustively  the  law  at  the  present  date  upon  every  point  re- 
lating to  electric  corporations,  the  uses  and  appliances  of  elec- 
tricity, and  all  public  and  private  rights  connected  therewith. 
To  accomplish  this  purpose,  the  two  thousand  new  cases,  which 
appear  in  this  edition,  have  been  critically  examined  by  the 
authors.  Whatever  changes  have  been  made  in  the  decisions 
and  rulings  of  the  courts  rendered  since  the  prior  edition,  and 
also  every  new  point  in  which  the  law  has  been  applied  to  the 
subject  treated  of,  have  been  shown.  Nearly  four  hundred  new 
sections  have  been  added.  The  authors  in  offering  this  second 
edition  submit  it,  as  they  did  the  first  edition,  to  the  fair,  im- 
partial, and  just  consideration  of  the  profession,  and  they 
trust  that  this  edition  will  meet  with  the  favorable  approval 
accorded  to  the  first. 

New  York  City,  June,  1907. 

JOSEPH  A.  JOYCE, 
HOWARD  C.  JOYCE. 


PREFACE 

—  TO- 
FIRST  EDITION- 


The  sources  of  electric  law  are  to  be  found  in  the  fundamen- 
tal doctrines  of  law  and  equity.     The  fact  that  applied  elec- 
tricity was  unknown  when  these  principles  were  first  asserted 
does  not  prevent  their  extension  and  adaptation  thereto,  nor  are 
such  doctrines  really  changed  thereby.     Electric  law  is  new, 
therefore,  only  in  the  sense  that  the  uses  of  electricity  have 
necessitated  a  new  application  in  a  different  form,  perhaps,  of 
a  very  great  number  of  those  doctrines  upon  which  is  based  the 
great  body  of  existing  laws.     Recourse  must,  therefore,  be  had 
to  these  laws  and  principles,  found  chiefly  in  authoritative  de^ 
cisions  and  treatises,  in  order  to  deduce  any  governing  rule  ap- 
plioable  to  the  various  circumstances  peculiar  to  electric  causes 
requiring  judicial  determination.     This  has  involved  much  re- 
search, both  by  counsel  and  the  judges,  and  much  critical  com- 
parison and  discussion  resulting  in  some  conflict  of  opinions. 
To  examine  each  case,  discover  the  underlying  principle  or 
principles,  and  endeavor  to  systematically  arrange  and  group 
together  the  numerous  points,  so  as  to  make  a  logical,  exhaustive 
and  still  concise  work,  has  been  an  arduous  and  difficult  undeiv 
taking.     In  addition,  it  has  been  necessary,  not  only  to  con- 
scientiously examine  legal  decisions  covering  electricity,  but  a 
thorough  investigation  of  the  authorities  in  analogous  cases  has 
been  required,  in  order  to  present  fully  the  law  applicable  to 
the  numerous  and  varying  circumstances  under  which  the  courts 
have  been  called  upon  to  apply  old  principles  or  to  extend  their 
application  to  this  constantly  growing  branch  of  the  law.     The 
efforts  of  the  authors  in  writing  this  treatise  will,  it  is  hoped,  ac- 
complish the  purpose  intended,  and  that  is,  to  clearly,  flnder- 
standingly  and  logically  present  to  the  profession  the  entire  law 
on  the  subject  of  electricity,  with  the  reasons  for  its  application. 


PREFAGS. 

and  so  furnish  the  bench  and  bar  with  a  work  which  will  not 
be  a  mere  reference  text-book,  but  a  treatise,  and  one  which  can 
be  consulted  and  used  to  advantage  by  courts  and  lawyers,  and 
be  also  of  practical  value,  both  to  them  and  to  electrical  cor- 
porations. The  authors  have  also  endeavored  to  supply  the 
needs  of  both  the  case  lawyer  and  the  one  who  relies  upon 
principles.  To  this  end  numerous  illustrative  cases  have  been 
given,  although  underlying  principles  have  been  made  the  basis 
of  the  work.  English  and  Canadian  cases,  involving  the  uses 
of  electricity  or  some  phase  thereof,  have  been  fully  presented, 
both  as  to  the  law  and  the  facts.  Where  statutes  have  been 
construed,  explained  or  considered  in  judicial  rulings,  such  stat- 
utes have  been  examined  and  cited  herein,  together  with  said 
rulings,  and  the  statutory  citations  have  been  given  in  cop.- 
nection  with  the  table  of  cases.  Careful  and  conscientious 
examination  has  been  made  of  all  conflicting  decisions  and  it  is 
believed  that  they  are  so  fully  considered  and  compared  as  to 
preclude  the  necessity  of  searching  elsewhere  for  the  law  upon 
the  points  involved.  Each  case  relied  on  throughout  the  work, 
in  support  of  the  text,  has  been  personally  and  critically  exam- 
ined. The  authors,  therefore,  submit  this  treatise  to  Uie  fair, 
impartial,  and  just  consideration  of  the  profession. 

Nyack-on-Hudson,  N.  Y.,  June,  1900. 

JOSEPH  A.  JOYCE, 
HOWARD  0.  JOYCE. 
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TERMS   AND   DBFINITIOXS. 


hibited  by  various  substances,  and  also  to  the  phenomena  them- 
selves." * 

§  2.  Telegraph  and  telegram  defined. —  The  terms  ''  tele- 
graph "  and  "  telegram  "  are  from  the  Greek,  the  former  sig- 
nifying to  write  afar,  and  the  latter,  a  writing  afar.  The 
telegraph  is  the  apparatus,  and  the  latter  is  the  writing,  com- 
munication or  intelligence  itself.     The  word  "  telegraph 


» 


IS 


1  Imperial  Dictionary  cited  in 
Spensley  v.  Lancashire  Ins.  Co.,  54 
Wis.  433,  442,  11  N.  W.  894.  In 
this  connection  it  is  further  said  in 
this  work :  "  We  are  totally  igno- 
rant of  the  nature  of  this  cause  — 
whether  it  be  a  material  agent  or  a 
property  of  matter.  But  as  some 
hypothesis  is  necessary  for  explain- 
ing the  phenomena  observed,  it  has 
been  assumed  to  be  a  highly  subtle, 
imponderable  fluid,  identical  with 
lightning,  which  pervades  the  pores 
of  all  bodies,  and  is  capable  of  mo- 
tion from  one  body  to  another. 
•  •  •  Electricity,  when  accumu- 
lated in  large  quantities,  becomes 
an  agent  capable  of  producing  the 
most  sudden,  violent  and  destruc- 
tive effects,  as  in  thunder  storms; 
and  even  in  its  quiescent  state  it  is 
extensively  concerned  in  the  opera- 
tions of  nature." 

It  is  also  defined  as  "  an  impon- 
derable and  invisible  agent  produc- 
ing various  manifestations  of  en- 
ergy, and  generally  rendered  active 
by  some  molecular  disturbance, 
such  as  friction,  rupture  or  chem- 
ical  action.''    Standard   Dictionary. 

"  A  power  in  nature,  often  styled 
the  electric  fluid,  exhibiting  itself 
when  in  disturbed  equilibrium  or  in 
activity  by  a  circuit  movement,  the 
fact  of  direction  in  which  involves 
polarity,  or  opposition  of  proper- 
ties in  opposite  directions;  also,  by 

2 


attraction  for  many  substances,  by 
a  law  involving  attraction  between 
surfaces  of  unlike  polarity  and  re* 
pulsion  between  those  of  like;  by 
exhibiting  accumulated  polar  ten- 
sion when  the  circuit  is  broken; 
and  by  producing  heat,  light,  con- 
cussion, and  often  chemical  changes 
when  the  circuit  passes  between  the 
poles  or  through  any  imperfectly 
conducting  substance  or  space.  It 
is  evolved  in  any  disturbance  of 
molecular  equilibrium,  whether 
from  a  chemical,  physical,  or  me- 
chanical cause."  Webster's  Un- 
abridged Dictionary. 

"A  highly  subtle  power,  often 
called  the  electric  fluid,  which  ap- 
parently pervades  all  bodies;  more 
strictly  one  of  the  forms  of  energy 
exhibited  in  lightning,  the  electric 
spark,  electric  current."  Stor- 
mouth's  English  Dictionary. 

"The  name  used  in  connection 
with  an  extensive  and  important 
class  of  phenomena,  and  usually  de- 
noting either  the  unknown  cause  of 
the  phenomena  or  the  science  that 
treats  of  them."  Imperial  Diction- 
ary. 

"A  natural  force  utilized  mainlv 
for  the  production  of  heat,  light 
and  power."    Bouvier's  Law.  Diet. 

The  English  Electric  Lighting 
Act  of  1882,  46  and  46  Vict.,  c.  56, 
§  32,  defines  the  expression  *'  elec- 
tricity "    as    meaning    "  electricity. 
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sometimes,  though  this  meaning  is  declared  by  one  authority 
to  be  "  rare,"  used  as  a  telegraphic  despatch  or  message,  or  as 
synonymous  with  "  telegram."  In  its  broadest  sense  the  term 
"  telegraph  "  includes  any  apparatus  whereby  intelligible  mes- 
sages are  transmitted  to  a  distance  by  signals,  by  compressed 
air  in  tubes,  by  hydraulic  pressure,  by  a  heliotrope  or  any 
other  system  of  signaling.  It  has,  however,  come  to  have  a 
more  specific  and  restricted  meaning,  and  it  is  in  this  latter 
sense  that  the  term  is  used  herein,  and  it  may,  therefore,  be 
defined  as  a  wire  or  wires  and  any  connecting  apparatus  used 
for  the  purpose  of  transmitting  intelligence,  communications 
or  messages  by  means  of  electricity.  This  also  includes  any 
casing,  coating,  tube  or  pipe  inclosing  the  same.  The  last  defi- 
nition may  be  extended  so  as  to  embrace  any  apparatus  with 
or  without  such  wire,  or  any  apparatus  other  than  such  wire, 
whereby  messages,  intelligence  or  communications  may  be  elec- 
trically transmitted.  A  telegram  is  that  writing,  communica- 
tion, intelligence  or  message  which  is  transmitted  or  intended 
for  transmission  by  telegrapL* 


electric,      current     or  *  any      like 
agency." 

In  a  case  in  Pennsylvania  it  is 
said  in  this  connection:  "What^ 
ever  electricity  may  be  it  seems  to 
be  absolutely  within  the  power  and 
under  the  control  of  the  company 
that  brings  it  into  being.  It  is 
compelled  by  the  process  employed 
to  come  into  being.  It  is  secured, 
stored,  poured  out,  or  liberated  at 
will.  Its  manifestations  are  both 
seen  and  felt.  It  moves  with  in- 
credible velocity  and  power.  It 
carries  the  tone  and  inflections  of 
the  human  voice,  or  moves  loaded 
cars,  depending  on  the  volume  of 
the  current  and  the  manner  of  its 
application.  It  may  be  in  the 
hands  of  the  physician,  a  soothing 
remedial  agent,  and,  in  the  hands 
of  the  law,  an  instrument  of  execu- 
tion swifter  and  surer  than  the 
headsman's    axe.    It    may    be    too 


early  to  say  just  what  it  is." 
Commonwealth  v.  Northern  Elec.  L. 
&  P.  Co.,  145  Pa.  St.  105,  118,  22 
Atl.  839,  14  L.  R.  A.  107  per  Mr. 
Justice  Williams. 

2  With  the  exception  of  the  words 
**  with  or  without  such  wire " 
(which  are  intended  to  cover  the 
Marconi  system  of  wireless  teleg- 
raphy, noticed  hereafter  in  this 
note ) ,  the  definitions  of  **  tele- 
graph **  and  **  telegram,"  last  above 
given,  are  substantially  those  of  the 
English  Telegraph  Acts  of  1863  (26 
and  27  Vict.,  c.  112),  and  Act  of 
1869  (32  and  33  Vict.,  c.  73),  as 
stated  and  construed  by  Stephen,  J., 
in  Attorney-General  (Informant)  v. 
The  Edison  Teleph.  Co.  of  Lond., 
Lim.,  Exchequer  Div.,  1880,  43  Law 
Times,  687,  2  Am.  Elec.  Cas.  440, 
443,  where  there  is  an  extended  de- 
scription of  the  telephone  and  dis- 
cussion  concerning  the   same    with 
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§  3.  WirclcM  telegraphy.—  In  the  definition  of  a  telegraph 
given  in  the  last  section,  we  have  used  the  words  "  with  or 
without  such  wire/'  and  "  other  than  such  wire,"  having  in 


reference  to  the  telegraph,  and  it  is 
there  said:  "The  result  of  the 
definition  seems  to  be  that  any  ap- 
paratus for  transmitting  messages 
by  electric  signals  is  a  telegraph, 
whether  a  wire  is  used  or  not,  and 
that  any  apparatus  of  which  a  wire 
used  for  telegraphic  communication 
is  an  essential  part  is  a  telegraph 
whether  the  communication  is  made 
by  electricity  or  not.  It  would  in- 
clude on  the  one  hand  electric  sig- 
nals made,  if  such  a  thing  were 
possible,  from  place  to  place 
through  the  earth  or  air,  and  on 
the  other,  a  set  of  common  bells 
worked  by  wires  pulled  by  the 
hand  if  they  wore  so  arranged  as 
to  constitute  a  code  of  signals." 
Id.  443,  444. 

**  (Greek  telCy  afar,  and  gramma, 
a  writing.)  The  correct  form 
would  bo  telegrapheme,  a  tele- 
graphic message  or  despatch.  Tele- 
graph means  to  write  from  a  dis- 
tance, telegram  the  writing  itself 
executed  from  a  distance."  Vol.  6, 
Century  Diet.,  p.  6213. 

"  (Greek,  tele,  afar,  and  gramma, 
a  writing),  an  apparatus  for  trans- 
mitting intelligible  messages  to  a 
distance.  In  this  general  sense  it 
includes  the  original  semaphore 
telegraphs;  mechanical  telegraphs 
for  sending  messages  sliort  dis- 
tances, as  from  the  pilot-house  to 
the  engine-room  of  a  steamer;  pneu- 
matic telegraphs  in  which  com- 
pressed air  in  a  tube  serves  to 
transmit  a  message;  hydraulic 
telegraphs  in  which  a  column  of 
water  takes  the  place  of  air  in  the 
tube;    flashing    lights    as    from    a 


heliotrope  and  any  appliance  for 
signaling,  as  flags  or  lanterns. 
Nearly  all  these  appliances  are  rec- 
ognized as  signaling  apparatus  and 
are  now  so  called.  *  *  *  In  its 
later  and  more  restricted  sense  the 
name  is  applied  to  some  form  of 
apparatus  employing  electricity  and 
transmitting  more  than  mere  calls 
or  signals."  Vol.  6,  Century  Diet., 
p.  6213. 

"  Any  apparatus  or  device  for 
transmitting  messages  or  signals  to 
a  distance,  especially  any  telegraph 
instruments."  ''Telegram,  a  mes- 
sage or  other  communication  trans- 
mitted by  telegraph."  Standard 
Diet.,  p.  1850. 

"  Telegraph  is  sometimes  used  as 
a  telegraphic  message  or  despatch," 
but  rarely.  Vol.  6,  Century  Diet., 
p.  6213. 

**  Telegrapli,  a  telegraphic  des- 
patch or  telegram."  Standard 
Diet.,  p.   1850. 

"  Telegraph  ( Greek  tele,  far,  far 
off,  and  graphein,  to  write),  an  ap- 
paratus, or  a  process  for  communi- 
cating intelligence  rapidly  between 
distant  points,  especially  by  means 
of  preconcert etl  visible  signals,  rep- 
resenting words  or  ideas,  or  by 
means  of  words  and  signs  transmit- 
ted by  electro-magnetism.  •  •  ♦ 
Electric  telegraph  or  electro-mag- 
netic telegraph,  a  telegraph  by 
which  an  operator  at  one  station 
causes  words  or  signs  to  be  re- 
corded or  exhibited  at  another  by 
means  of  a  current  of  electricity, 
generated  by  a  battery  and  trans- 
mitted over  an  intervening  wire. 
**Telegiam    (Greek    tele,    far,    and 
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view  the  recent  experiments  of  Signer  Marconi  with  wireless 
tel^raphy.  At  the  present  time  no  legal  propositions  upon 
this  subject  have  arisen  in  this  country,  nor,  as  we  believe,  has 


fframma,  that  which  is  written, 
from  graphein,  to  write),  a  message 
aent  by  telegraph;  a  telegraphic 
despatch.  •  •  •  Telegrai\h 
means  to  write  from  a  distance; 
telegram,  the  writing  itself  exe- 
cuted from  a  distance."  Webster's 
Unabridged  Diet.,  p.  1359. 

^Telegraph;  an  instrument  to 
write  at  a  distance.  The  term  is 
specifically  applied  to  apparatus  for 
coDununicating  intelligence  to  a  dis- 
tance in  unwritten  signs  addressed 
to  the  eye  or  ear,  and  has  only  re- 
cently had  application  to  thoHe 
wonderful  combinations  of  inani- 
mate matter,  which  literally  write 
at  a  distance  the  intelligence  com- 
mitted to  them."  23  Ency.  Brit- 
tan.   (9th  ed.),  "Telegraph." 

"The  telegraph  (from  two  Greek 
words  signifying  'to  write  afar') 
is  an  apparatus  by  means  of  which 
intelligence  is  communicated  to  a 
distance.  Properly  it  includes  the 
various  methods  of  signaling,  but 
generally  it  is  confined  to  the  mag- 
neto-electric telegraph  first  brought 
into  practical  use  May  27,  1844,  be- 
tween Washington  and  Baltimore." 
6  Wait's  Act.  and  Def.,  p.  1,  §  1. 

A  telegraph  is  "any  apparatus 
for  transmitting  messages  by  means 
of  electric  currents  and  signals." 
i>avis  V.  Pacific  Teleph.  &  Teleg. 
Ck).,  127  Cal.  312,  316,  69  Pac.  698, 
per  Henshaw,  J. 

A  telegraph  is  "  any  apparatus  or 
adjustment  of  instruments  for 
transmitting  messages  or  other 
oMnmnnication  by  means  of  electric 
currents  or  signals." 

The     Chesapeake     4      Potomac 


Teleph.  Co.,  etc.  v.  The  Baltimore 
&  Ohio  Teleg.  Co.,  etc.,  66  Md.  399, 
2  Am.  Elec.  Cas.  416,  418,  per  Al- 
vey,  C.  J. 

"  The  *  Telegraph '  is  now  usually 
accepted  and  in  common  parlance 
is  generally  understood  as  referring 
to  the  entire  system  of  appliances 
used  in  the  transmission  of  tele- 
graphic messages  by  electricity, 
consisting  of:  First,  a  battery  or 
other  source  of  electricity  power; 
secondly,  of  a  line  wire  or  conduc- 
tor for  conveying  the  electric  cur- 
rent from  one  station  to  another; 
thirdly,  of  the  apparatus  for  trans- 
mitting, interrupting,  and,  if  neces- 
sary, reversing  the  electric  current 
at  pleasure,  and  fourthly,  of  the  in- 
dicator or  signalizing  instrument." 
Hockett  V.  State,  105  Ind.  250,  2 
Am.  Elec.  Cas.  12,  13,  per  Niblack, 
C.  J.,  citing  Imperial  Dictionary, 
title  "Telegraph." 

"There  are  two  classes,  the  elec- 
trome-chemical  telegraphs,  or  those 
in  which  the  messages  are  received 
by  means  of  some  mechanical-  de- 
vice, operated  by  electricity,  and 
the  electro-chemical  telegraphs,  in 
which  the  message  is  received  and 
recorded  by  means  of  some  chemical 
effect,  produced  by  electricity,  the 
messages  in  both  systems  being  sent 
or  transmitted  by  some  mechanical 
means.  ♦  ♦  ♦  The  telegraph 
consists  essentially  of:  (1)  a  line- 
wire,  or  main  conductor;  (2)  a  bat- 
tery, or  other  source  of  electricity; 
(3)  a  transmitting  instrument  or 
device  for  connecting  or  disconnect- 
ing the  line-wire  with  the  battery 
or  for  changing  the  polarity  of  the 
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congressional  aid  been  secured.  We  have,  however,  consid- 
ered the  matter  of  sufficient  importance  here  to  insert  the  sub- 
joined note.^ 


current  sent  over  the  line- wire;  and 
(4)  a  receiver  or  indicating  or  re- 
cording apparatus."  Vol.  6,  Cen- 
tury Diet.,  p.  6213. 

"  Every  electric  telegraph  consists 
of  a  battery  or  dynamo  as  the 
source  of  electricity,  an  insulated 
wire,  single  or  compound,  joining 
the  two  points;  the  transmitter  or 
key  for  the  signals  and  the  re- 
ceiver for  the  message.  The  line- 
wire  is  commonly  borne  on  poles, 
but  sometimes  carried  through  an 
underground  conduit,  especially  in 
city  streets.  It  is  usually  grounded 
at  both  ends,  the  earth  being  util- 
ized as  a  return  circuit."  Standard 
Diet.,  p.   1850. 

3  The  following  description  of  the 
Marconi  system  is  taken  from  the 
New  York  Sun,  as  given  by  Signor 
Guglielmp  Marconi: 

**  The  Marconi  system  is  based 
upon  the  utilization  of  the  Hertz- 
ian magnetic  waves  which  travel 
through  the  luminiferous  ether 
with  the  velocity  of  light,  and,  in 
fact,  were  declared  by  their  dis- 
coverer. Prof.  Hertz  of  Carlsruhe,  to 
be  identical  with  light,  except  that 
the  waves  are  of  greater  length. 
Whenever  an  electric  spark  is  made 
to  jump  from  one  electrode  to  an- 
other, these  waves  are  produced, 
and  their  rapidity  may  be  varied 
by  variations  in  the  spark-produc- 
ing apparatus,  so  that  instruments 
used  for  sending  and  receiving  sig- 
nals through  their  medium  can  be 
attuned  to  one  another  and  made 
invulnerable  to  the  attacks  of  other 
waves  of  dissimilar  periods.  Wher- 
ever   these    magnetic    waves    reach 
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they  affect  all  magnetic  material, 
and  thus  make  it  possible  to  use 
them  as  a  means  of  carrying  mes- 
sages. Prof.  Hertz  also  discovered 
that  the  waves  which  bear  his 
name,  although  radiated  like  light, 
in  all  directions,  if  .set  into  motion 
from  a  free  source  can  be  reflected 
and  directed,  just  as  light  is,  by 
means  of  mirrors.  If,  therefore, 
you  imagine  an  electric  circuit  in  a 
house,  with  a  key  in  it,  just  like  an 
ordinary  Morse  telegraph  circuit, 
you  have  the  basis  of  Mr.  Mar- 
coni's svstem.  This  circuit  runs 
through  a  spark  coil  with  an  oscil- 
lator or  interrupter,  to  produce  con- 
tinuous sparking  so  long  as  the  cir- 
cuit is  kept  closed  by  the  key,  and 
from  this  the  secondary  or  spark- 
ing wire  runs  out  of  doors  and  to 
the  pole  from  which  the  messages 
are  to  be  sent.  The  two  ends  of 
the  wire  terminate  in  small  metal 
spheres,  between  which  the  sparks 
pass.  When  Mr.  Marconi  began  his 
experiments  this  was  the  complete 
form  of  his  sending  apparatus,  and 
readable  signals  could  only  be  sent 
a  few  yards.  In  his  present  form 
of  apparatus  one  of  these  wires  is 
extended  to  the  earth,  and  the  other 
has  an  extension  carried  vertically 
into  the  air,  and  the  length  of  this 
latter  wire  bears  a  direct  relation- 
ship to  the  distance  over  which  sig- 
nals can  be  sent.  Mr.  Marconi  also 
found  the  basis  of  his  receiving  ap- 
paratus already  invented  for  him 
by  Prof.  Calzecchi  Onesti  of  Fermo 
and  improved  and  modified  by 
others.  This  receiver  is  what  is 
known  as  a  coherer.    The  idea  upon 
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§  4.  Submarine  telegraph  or  cable  defined. —  A  submarine 
telegraph  or  cable  is  a  telegraphic  line  laid  under  any  body  of 
water  for  the  purpose  of  connecting  stations  separated  thereby 
and  of  establishing  telegraphic  communication  between  them. 
Such  telegraph  or  cable  is  formed  by  inclosing  a  wire  or  wires 
with  an  insulating^  or  protecting  material  impervious  to  water.* 


which  it  is  made  is  that  if  you  take 
an  electrically  conducting  material 
like  iron  and  break  it  up  into  small 
particles  like  filings  the  intervals 
which  separate  these  particles 
would  prevent  the  mass  from  allow- 
ing any  current  from  passing 
through.  Now,  if  you  were  to 
bring  a  magnet  near  to  the  mass 
of  filings,  each  particle  would  be- 
come magnetic,  draw  itself  close  to 
its  neighbors,  and  the  mass  would 
become  so  solidified  as  to  establish 
through  it  an  electrical  channel. 
For  his  receiving  instrument  Mar- 
coni uses  just  such  an  instrument. 
It  consists  of  a  small  glass  tube 
four  centimeters  long,  partly  filled 
with  filings  of  nickel  and  silver. 
At  either  end  of  this  tube  and 
reaching  into  the  mass  of  filings 
is  a  terminal  wire  of  an  ordinary 
Morse  relay  magnet  circuit.  One 
wire  runs  to  the  ground  and  the 
other  connects  with  the  magnet,  the 
battery  and  the  ground.  The  arm- 
ature of  the  relay  magnet  opens 
and  closes  a  strong  local  circuit, 
which  in  turn  operates  a  recording 
instrument  and  also  a  little  ham- 
mer which  continually  taps  the  co- 
herer to  shake  the  filings  apart 
when  they  are  not  being  held  by 
magnetic  attraction.  The  coherer 
is  set  up  on  a  pole  side  by  side 
with  the  sparking  spheies,  with  a 
similar  vertical  conductor.  The 
Hertzian  waves  have  the  quality  of 
a  magnet  in  causing  the  filings  in 


the  tube  to  adhere  to  one  another, 
and  the  manner  of  the  operation  of 
the  system  is  simple.  The  operator 
presses  his  key,  just  as  in  ordinary 
telegraphing,  making  his  alphabet 
in  dots  and  dashes.  As  the  waves 
shoot  out  and  with  the  velocity  of 
light  reach  the  receiving  station 
miles  away,  the  filings  in  the  co- 
herer there  draw  together,  and  a 
current  passes  through  them  which 
draws  up  the  armature  of  the  relay 
magnet.  This  closes  the  circuit  of 
the  recording  instrument,  and  al- 
though the  tapper  is  set  to  work  to 
shake  the  filings  apart,  the  mag- 
netic waves  come  to  it  with  such 
rapidity,  each  one  re-establishing 
the  coherence,  that  the  slower  act- 
ing recording  instrument  is  not  dis- 
turbed, and  it  continues  to  record 
the  signal  so  long  as  the  far-away 
operator  keeps  his  finger  on  the 
key.  The  tuning  of  the  coherer  to 
waves  of  different  frequencies  is 
done  by  attaching  to  each  end  of  it 
a  copper  strip,  and  the  length  of 
these  strips  determines  their  sus- 
ceptibility to  different  wave  tones, 
just  as  the  length  of  an  organ  pipe 
fixes  its  note.  Mr.  Marconi  said  it 
had  been  discovered  that  the  dis- 
tance over  which  he  could  transmit 
messages  depended  upon  the  height 
of  the  vertical  wires  put  up  at  the 
receiving  and  sending  stations." 

**'A  telegraphic  line,  consisting 
of  one  or  more  conducting  wires,  in- 
closed by  an  insulating  or  protect- 
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§  ia.  Telegraph  statioxui  defined.— "  Telegraph  stations*' 
has  been  defined  as  meaning  ordinary  offices  for  the  business 
of  telegraphy  at  cities  or  villages  along  the  line  of  road.^ 

§  5.  Telephone  defined.— The  word  telephone  is  from  the 
Greek  (tele,  afar^  and  phone,  sound),  and  may  be  defined  as  a 
wire,  whether  encased  or  otherwise,  and  all  connecting  ap- 
paratus and  instruments  used  for  the  transmission  of  articulate 
speech,  by  means  of  electricity  or  electrical  devices.  A  broader 
definition  would  include  instruments  for  reproducing  sound 
over  a  conducting  wire  or  cord.® 


ing  material,  so  as  to  form  a  strong 
eable  impervious  to  water,  to  be 
laid  under  water  in  order  to  con- 
nect stations,  which  are  separated 
by  a  river,  strait  or  other  body  of 
water."  Webster's  Unab.  Diet.,  p. 
1369. 

■  *'  Submarine  or  electric-telegraph 
cable,  a  cable  composed  of  a  single 
wire  or  a  strand  of  wires  of  pure 
copper,  embedded  in  protecting 
substances,  and  covered  externally 
by  coils  of  coated  iron  wire  for 
conveying  telegraphic  messages  un- 
der water.  The  copper  wire,  or 
embedded  strand  of  wires,  is  called 
the  core,  and  is  insulated  by  lay- 
ers of  gutta  percha  or  India  rub- 
ber, each  layer  being  separated 
from  the  next  by  a  coating  of 
resinous  matter.  The  insulating 
layers  are  generally  separated  from 
the  outer  wires  by  a  padding  of 
jute  or  kemp,  saturated  with  tar  or 
other  protective  substances."  1 
Cent.  Diet.,  p.  748. 

'^A  subaqueous  conductor  com- 
posed of  a  core  of  high  conductiv- 
ity, surrounded  by  insulating  mate- 
rial, which  is  protected  by  a  layer 
of  wire,  covered  with  a  water-proof 
Qoat  —  a  submarine  telegraph." 
Standard  Diet.,  p.  261. 

Congress  on  February   29,   1888, 
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passed  an  act  (25  Stat.  L.  41),  to 
protect  submarine  cables,  such  act 
being  intended  to  carry  into  effect 
the  International  Convention,  for 
the  protection  of  submarine  cables, 
made  at  Paris,  May  14,  1884,  and 
proclaimed  by  the  President  of  the 
United  States,  May  22,  1885,  but 
the  act  was  declared  to  apply  only 
to  cables  which  the  convention  for 
the  time  being  applied.  See  §  81a 
and  note  herein. 

Under  the  Post  Koads  Act,  tele- 
graph lines  are  permitted  to  be  laid 
under  the  navigable  streams  or 
waters  of  the  United  States. 

sKailroad  Company  v.  Telegraph 
Company,  38  Ohio  St.  24,  30. 

o*'An  instrimient  or  apparatus 
for  the  transmission  of  sound  to  a 
distant  point.  The  word  is  gener- 
ally restricted  to  devices  for  the 
transmission  of  articulate  speech  by 
the  agency  of  electricity."  Century 
Diet.,  p.  6216. 

"(Greek,  tele,  afar,  and  phone, 
sound.)  An  instrument  for  repro- 
ducing sounds,  especially  articulate 
speech,  at  a  distance,  by  the  aid  of 
electricity  or  electro-magnetism.  It 
consists  essentially  of  a  device  by 
which  currents  of  electricity,  pro- 
duced by  the  sounds,  and  exactly 
corresponding  in  duration  and  in* 


ITEBMS   AND    DEFINITIONS* 


§    5 


It  has  also  been  defined  in  a  restricted  sense  as  referring  only 
to  the  instrument  itself,  apart  from  wires,  batteries,  call  bells, 


tensity  to  the  vibrations  of  the  air 
which  attend  them.,  are  transmitted 
to  a  distant  station^  and  there,  act- 
ing on  suitable  mechanism,  repro- 
duce similar  sounds  by  repeating 
the  vibrations,'*  Webster's  Unab. 
Diet.  (Supplement),  p.  1581. 

^*  An  instrument  or  set  of  instru- 
ments for  reproducing  sound  at  a 
distant  point  by  the  transmission  of 
impulses  over  a  conducting  wire  or 
cord,  especially  by  the  agency  of 
electricity.  Tele  +  Gr.  phone, 
sound.'*     Standard  Diet.,  p.  1851. 

"  In  a  general  sense  the  name 
'telephone'  applies  to  any  instru- 
ment or  apparatus  which  transmits 
sound  beyond  the  limits  of  ordi- 
nary audibility.  The  speaking  tube, 
used  in  conveying  the  sound  of  tlie 
voice  from  one  room  to  another,  in 
large  buildings,  or  a  stretched  cord 
-or  wire  attached  to  vibrating  mem- 
branes or  discs  by  which  the  voice 
is  carried  to  a  distant  point  is, 
strictly  speaking,  a  telephone.  But 
since  the  recent  discoveries  in  te- 
lephony the  name  is  technically  and 
primarily  restricted  to  an  instru- 
ment or  device  which  transmits 
sound  by  means  of  electricity  and 
wires  similar  to  telegraphic  wires. 
In  a  secondary  sense,  however,  be- 
ing the  sense  in  which  it  is  most 
commonly  understood,  the  word 
'  telephone '  constitutes  a  generic 
term,  having  reference,  generally, 
to  the  art  of  telephony  as  an  insti- 
tution, but  more  particularly  to  the 
apparatus  as  an  entirety,  ordina- 
rily used  in  the  transmission  as  in 
the  reception  of  telephonic  mes- 
sages."   Hockett  V.  State,  105  Ind. 


250,  2  Am.  Elec..  Cas.  1,  11,  13. 
In  a  later  case  the  same  court,  re- 
ferring to  Hockett  V.  State,  said: 
"  We  also  held  in  that  case  that  the 
word  '  telephone,'  as  used  in  the 
Act  of  April  13,  1885,  had  refer- 
ence to  an  organized  apparatus  or 
combination  of  instruments,  usu- 
ally in  use  in  transmitting  as  well 
as  in  receiving  telephonic  messages, 
and  composed  of  instruments  simi- 
lar to  those  enumerated  in  the  judg- 
ment in  this  case  at  Special  Term, 
and  not  to  a  single  instrument, 
technically  known  as  •  a  *  tele- 
phone.'" Central  Union  Teleph. 
Co.  V.  Bradbury,  106  Ind.  1,  2  Am. 
Elec.  Cas.  14,  21,  per  Niblack,  C.  J. 

"  A  telephonic  system  is  simply 
a  system  for  the  transmission  of  in- 
telligence and  news."  State  ex  rel. 
Bait.  &  Ohio  Teleg.  Co.  v.  Bell 
Teleph.  Co.,  23  Fed.  539,  2  Am. 
Elec.  Cas.  404,  406. 

"  As  in  telegraphy,  a  telephonic 
system  includes  a  transmitter  and 
conducting  wire  and  a  receiver.  In 
the  magneto-electric  telephone  the 
receiver  and  transmitter  are  identi- 
cal."   Century  Diet.,  p.  6216. 

"  The  ordinary  electrical  tele- 
phone consists  of  ( 1 )  a  transmitter, 
in  which  a  diaphragm,  vibrated  by 
a  sound,  causes  rapid  alteration  in 
the  strength  of  an  electric  current; 
(2)  a  wire  for  conducting  this  cur- 
rent to  a  distant  point;  and  (3)  a 
receiver  in  which  a  diaphragm  is 
caused  to  vibrate  by  the  current,  re- 
producing the  sound."  Standard 
Diet,  p.  1851. 

Telapheme,  '*  a  telephonic  mes- 
sage."   **  Greek,    tele,    and    pheme. 
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»§  6,  7 


T£EMS   AND    DEFINITIONS. 


switchboards,  and  other  apparatus  and  appliances  with  which 
it  is  connected  in  its  practical  and  commercial  way.^ 

§  6.  Electric  street  railway  defined. —  An  electric  street  rail- 
way is  a  railway  using  some  system  of  applying  electricity  as 
a  motive  power  for  the  carriage  of  passengers,  and  constructed, 
maintained  and  operated  on  the  surface  of  a  street,  or  above 
or  below  it,  in  subserviency  to  street  uses  and  public  travel.® 

§  7.  Electric-light  company  defined.-—  An  electric-light  com- 
pany is  a  corporation  or  association  organized  and  engaged  in 
the  business  of  supplying  electricity  for  lighting  purposes,* 
and  it  may,  by  statute,  include  supplying  electricity  for  heat 
and  power  purposes.*^ 


saying,  phemi,  speak."  Standard 
Diet.,  p.  1851. 

f  Western  Union  Teleg.  Co.  v. 
American  Bell  Teleph.  Co.,  105  Fed. 
684,  696. 

8  "  Electric  railway,  a  railway  on 
which  electricity  is  the  motive 
power.  The  wheels  of  each  car 
may  he  set  in  motion  hy  an  electric 
motor  to  which  they  are  geared,  or 
a  motor  car  may  draw  one  or  more 
cars.  There  are  two  distinct  sys- 
tems of  electric  railway.  In  one 
the  electric  motor  is  actuated  by  a 
current  of  electricity  drawn  from  a 
secondary  or  *  storage '  battery  car- 
ried with  the  car,  generally  under- 
neath the  floor;  in  the  other  the 
current  is  conveyed  from  a  dynamo 
at  some  point  on  the  line,  by  means 
of  conductors,  which  may  be  sup- 
ported upon  poles  or  placed  in  an 
underground  conduit."  2  Century 
Diet.,  p.  1868. 

That  an  elevated  railway  is  a 
street  railway,  see  Matter  of  Peo- 
ple's Rapid  Transit  Co.,  125  N.  Y. 
93,  34  N.  Y.  St.  R.  595,  26  N.  E. 
25,  10  L.  R.  A.  728,  729,  per  Peck- 
ham,  J. 
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That  a  railway  beneath  the  sur- 
face of  the  street  is  a  street  rail- 
way within  article  3,  section  18,  N. 
Y.  Const.,  see  Matter  of  New  YorK 
Dist.  R.  Co.,  107  N.  Y.  22,  42,  11 
N.  Y.  St.  R.  753,  27  Week.  Dig. 
127,  14  N.  E.  187,  per  the  court 
This  case  aff'd,  42  Hun  (N.  Y.), 
621,  4  N.  Y.  St.  R.  739,  26  Week. 
Dig.  149. 

»  "  Electric  light,  light  produced 
by  electricity,  especially  a  brilliant 
light  for  purposes  of  illumination, 
obtained  by  means  of  a  powerful 
current  of  electricity  generated  by 
a  magneto  or  dynamo-electric  ma- 
chine. The  light  is  of  two  general 
kinds,  the  arc  light  and  the  incan- 
descent light."  2  Century  Diet.,  p. 
1867. 

10  Laws  of  Ohio,  1896,  p.  79. 

By  the  Electric  Lighting 
(clauses)  Act  of  1899  in  England, 
62  and  63  Vict.,  c.  19,  it  is  pro- 
vided that  in  the  construction  of 
the  "  Gasworks  Clauses  Act,  1847, 
and  the  Gasworks  Clauses  Act, 
1871,  the  said  acts  shall  be  con- 
strued as  if  *  gas '  meant  *  electric- 
ity,' and  as  if  *  pipe '  meant  '  elec- 
tric line.'" 


TEB^S   AND    DEFINITIONS. 


§§  7a-7c 


§  7a.  Electric  line  defined. —  The  English  Electric  Lighting 
Act  *^  defines  the  expression  "  electric  line  "  as  meaning  "  a 
wire  or  wires,  conductor,  or  other  means  used  for  the  purpose 
of  conveying,  transmitting,  or  distributing  electricity  with  any 
easing,  coating,  covering,  tube,  pipe,  or  insulator  enclosing, 
surrounding  or  supporting  the  same,  or  any  part  thereof,  or 
any  apparatus  connected  therewith  for  the  purpose  of  convey- 
ing, transmitting,  or  distributing  electricity  or  electric  cur- 
rents," 

§  7b-  Electrical  plant  defined.—  An  "  electrical  plant "  has 
been  defined  as  consisting,  in  technical  parlance,  of  dynamos, 
converters,  switchboard,  lamps,  and  so  forth,  with  the  necessary 
wiring  and  connections.^^ 

§  7c.  Electrolysis  defined.-—  Whenever  a  current  of  electric- 
ity of  suflacient  quantity  and  intensity  is  passed  through  a 
chemical  compound  in  a  fluid  condition  a  chemical  disruption  is 
caused,  one  of  the  elements  of  which  will  go  to  the  anode  or 
the  place  at  which  the  current  enters  the  fluid  mass  and  the 
other  will  go  to  the  cathode  or  the  place  at  which  the  current 
leaves  it  and  this  chemical  dissolution  is  called  "  electrolysis."  *^ 


11  The  English  Electric  Lighting 
Act  of  1882,  45  and  46  Vict.,  c.  56, 
§  32. 

isRoebling's  Sons  Co.  v.  Hum- 
boldt Elec.  L.  &  P.  Co.,  112  Cal. 
288,  44  Pac.  568. 

**  An  electric  plant  includes  the 
steam  engines  or  other  prime  mo- 
tors, the  generating  dynamo  or 
dynamoS;^  the  lamps  and  other  elec- 
tro-receptive devices,  and  the  cir- 
cuits connected  therewith."  Hous- 
ton's Electrical  Dictionary,  quoted 
in  Fisher  Electric  Co.  v.  Bdth  Iron 
Works,  116  Mich.  293,  298,  74  N. 
W.  493. 

The  word  **planf  in  a  charter 
to  an  electric  lighting  company 
includes  its  pole  and  wire  lines. 
Brown  y.  Gerald,  100  Me.  351,  61 
Atl.  785. 


isLowrey  v.  Cowles  Electric 
Smelt.  &  Alum.  Co.,  68  Fed.  354, 
366. 

"  The  process  of  decomposing  a 
chemical  compound  by  the  passage 
of  an  electric  current  through  it." 
Standard  Dictionary. 

"  The  act  or  process  of  chemical 
decomposition,  by  the  action  of 
electricity  or  galvanism."  Web- 
ster's Unabridged  Dictionary. 

"  Analysis  or  decomposition  ef- 
fected by  electricity."  Stormouth's 
English  Dictionary. 

"The  resolution  of  compound 
bodies  into  their  elements,  or,  in 
some  cases,  into  groups  of  elements, 
under  the  action  of  a  current  of 
electricity."     Imperial   Dictionary. 
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S§  7<l-7g 


TE&MS    AND    DEFINTTIONSw 


§  7d.  Eleotro-metallnrgy  defined. —  "  Electro-metallurgy  ^'  is 
a  tenn  characterizing  all  processes  in  which  electricity  is  ap- 
plied to  the  working  of  metals.  ^^ 

§  7e.  Electro-plating  defined. —  "Electro-plating"  is  a 
branch  of  electro-metallurgy  and  is  the  coating  of  one  metal 
by  another,  the  deposited  metal  becoming  inseparably  a  part 
of  the  object  plated.^* 

§  7f.  Electrode  defined.— "  Electrode  "  is  a  word  usually 
applied  to  the  pole  at  each  end  of  an  oiyen  circuit  by  which  the 
current  is  conveyed  from  the  source  of  electricity  to  some  other 
conducting  medium.*® 

§  7g.  "Electric  motor"  defined. —  The  term  electric  motor 
as  used  in  a  statute  in  reference  to  street  cars  has  been  defined 
as  meaning  the  motion-producing  contrivance  in  the  car.*^ 


i«  Edison  Electric  Light  Co.  v. 
Westinghouse,  55  Fed.  490,  608. 

18  Edison  Electric  Light  Co.  v. 
Westinghouse,  55  Fed.  490,  508. 

!•  See  California  Electrical 
Works  V.  Henzel,  48  Fed.  375,  378. 

"A  pole  of  the  current  from  an 
electric  battery  •  ♦  ♦  applied 
generally  to  the  two  ends  of  an 
open  circuit."     Century  Dictionary. 

'*  Either  of  the  poles  of  a  gal- 
vanic battery  or  dynamo,  or  one  of 
two  pieces  of  metal  so  connected 
with  the  poles  that,  when  joined 
by  a  conductor,  the  electric  current 
passes  between  them."  Standard 
Dictionary. 

"Either  of  the  so-called  poles  of 
the  voltaic  circle."  Webster's  Un- 
abridged Dictionary. 

"The  extremity  of  a  conductor 
through  which  the  electric  current 
enters  or  quits  a  body."  Stor- 
mouth's  English  Dictionary. 

"A  term  introduced  by  Faraday 
to  denote  the  surface  at  which  the 
electricity   either   enters   or   leaves 
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a  body  under  electrolytic  decompo- 
sition in  order  to  avoid  the  am- 
biguity and  the  implied  theory  con- 
nected w^ith  the  use  of  the  older 
terms  pole,  positive  pole,  negative 
pole."    Imperial   Dictionary. 

17  Green  v.  Trenton,  54  N.  J.  L. 
92,  23  Atl.  281.  In  this  case  the 
question  arose  as  to  what  was 
meant  by  the  term  electric  or  chem- 
ical motors,  as  those  words  were 
employed  by  the  legislature  in  an 
act  conferring  power  to  use  electric 
or  chemical  motors  or  grip  cables 
as  the  propelling  power  of  cars,  in- 
stead of  horses.  The  court  said: 
*'  To  assist  in  the  ascertainment  of 
the  import  of  these  words,  much 
testimony  has  been  taken  to  show 
the  methods  by  which  electricity 
was  applied  in  operating  railroads 
at  the  time  of  the  passage  of  the 
act  of  1886;  also  to  show  the  prog- 
ress of  electrical  railroading  since 
that  time;  also  to  exhibit  the  opin- 
ion of  experts  regarding  what  was 
comprehended  by  the  word  'motor.' 


TERMS    AND    DEFINITIONS. 


§§    7h-7i 


§  7h.  "Motor  vehicle"  dcftned.— The  term  "motor  vehi- 
cle "  has  been  defined  by  statute  as  including  "  all  vehicles 
propelled  by  any  power  other  than  muscular,  excepting  the 
cars  of  electric  and  steam  railways  and  other  motor  vehicles 
running  upon  rails  or  tracks."  ^® 

§  7i.  Electrocution  defined. —  Electrocution  may  be  defined 
as  the  act  of  executing  a  person  who  has  been  convicted  of  a 


From  this  testimony  it  appears 
that,  on  March  6,  18S6,  the  date 
of  the  passage  of  the  act  under  con- 
sideration, there  were  then  and  had 
been  for  five  years  in  operation 
electric  motors,  the  use  of  which 
would  be  indubitably  within  the 
provisions  of  this  act.  These  mo- 
tors were  placed  within  the  cars. 
*  •  *  Then  there  was  another 
system  in  use  in  which  electricity 
was  not  stored  in  the  motor,  but 
was  conducted  to  the  motor  along 
a  third  rail,  laid  between  the  two 
rails  upon  which  the  car  wheels 
move.  Then  there  was  another 
Mimiiar  system,  in  which  the  elec- 
tric fluid  was  conducted  along  an 
inHuIated  wire  underground  and 
communicated  to  the  motor 
tb rough  a  slot.  It  is  perceived 
that  the  operation  of  neither  of 
these  systems  involved  the  obstruc- 
tion of  the  street  to  an  extent 
greater  than  before.  Then,  about 
the  passage  of  the  act  of  1886, 
there  was  put  in  operation  a  half 
mile  of  railroad  in  Baltimore,  by 
the  use  of  an  overhead  wire  from 
which  the  fluid  was  conducted  to 
the  motion  producing  apparatus 
within  the  car.  The  overhead  wire 
was  supported  by  poles  placed  in 
the  street,  and  so  involved  an  ob- 
struction to  the  use  of  the  street 
which  had  not  theretofore  existed. 


'Tliis  is  the  trolley  system  which  the 
defendants    are    trying    to    utilize. 

*  *  *  So  far  as  electricity  had 
been  practically  used  as  a  motive 
power  in  the  propulsion  of  cars, 
there  is  nothing  to  indicate  that  the 
legislature,  from  its  knowledge  of 
such  use,  could  have  intended  when 
speaking  of  a  motor,  anything 
more  than  an  appliance  attached 
to  a  car  by  which  the  electric  force 
was  stored  or  was  received  and 
transmuted  into  motion.  There  is 
nothing  to  indicate  that  it  was  in- 
tended   by    the    use    of    the    term 

*  electric  motor '  to  include  any  ap- 
paratus outside  of  the  car  which 
would  cause  an  additional  obstruc- 
tion to  public  travel  and  an  addi- 
tional inconvenience  to  the  abutting 
land  owner.  The  views  of  the  ex- 
perts also  make  it  entirely  clear 
that  while,  as  one  witness  says, 
'  motor '  was  sometimes  looselv  used 
to  designate  a  whole  car,  it  was 
never  employed  to  designate  any- 
thing not  a  part  of  the  car.  Con- 
struing this  act  in  the  light  of  the 
condition  of  electric  railroading  in 
March,  1886,  and  of  the  views  of 
experts,  I  think  it  clear  that  the 
word  '  motor '  meant  the  motion 
producing  contrivance  in  the  car." 
Per  Reed,  J. 

18  Conn.  Gen.  St.  1002,  §  2080. 
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§8 


TEBMS    AND    DEFINITIONS. 


crime  by  causing  a  current  of  electricity  to  pass  through  his 
body,  of  such  force  and  continuance,  as  to  cause  death.  ^* 

§  8.  Telegraph,  in  statutes,  includes  telephone. —  Even  in 
the  absence  of  a  special  statute  expressly  so  providing,  the 
term  "  telegraph  "  used  in  a  State  statute  embraces  the  tele- 
phone also.  This  rule  applies  where  a  mode  is  provided  for 
assessing  and  taxing  telegraph  lines ;  ^^  to  statutes  providing 
for  the  incorporation  of  telegraph  companies  and  for  the  con- 
struction and  maintenance  and  regulation  of  telegraph  lines ;  *^ 
and  a  telephone  company  formed  under  such  acts  possesses  all 
the  privileges  conferred  on  telegraph  companies,  including  the 
right  to  exercise  the  power  of  eminent  domain.** 


i<> "  A  method  of  punishment  of 
death  inflicted  by  causing  to  pass 
through  the  body  of  the  convicted 
person  a  current  of  electricity  of 
sufficient  force  and  continuance  to 
cause  death."    Bouvier's  Law  Diet. 

"The  act  of  killing  by  electric 
shock."    English's  Law  Diet. 

**  Execution  of  a  criminal  by  elec- 
tricity."   Standard  Dictionary. 

20  The  Iowa  Union  Teleph.  Co.  v. 
Board  of  Equalization  of  the  City 
of  Oskaloosa,  67  Iowa,  250,  25  N. 
W.  155,  1  Am.  Elec.  Cas.  799,  800 
(Iowa  Laws,  1878,  chap.  59;  Mil- 
ler's Code,  365),  where  it  is  said 
by  Adams,  J. :  "  Both  the  tele- 
phone and  telegraph  are  used  for 
distant  communication  by  means  of 
wires  stretched  over  different  ju- 
risdictions. The  fundamental  prin- 
ciple in  each  by  which  communica- 
tion is  secured  is  the  same."  Id. 
800.  Commonwealth  v.  The  Penn. 
Teleph.  Co.,  42  Leg.  Intel.  (Com. 
PI.  Dauphin  Co.,  Penn.,  1885),  180, 
1  Am.  Elec.  Cas.  863.  See  So.  Car. 
Laws,  1898,  pp.  713,  714;  Kan.  Gen. 
St.  1905,  §  8259. 

21  People's  Teleph.  &  Tcleg.  Co.  v. 
Berks   &  Dauphin  T.    R.   Co.,    199 
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Pa.  St.  411,  49  Atl.  284,  Central 
Penn.  Teleph.,  etc.,  Co.  v.  Wilkes- 
barre  &  W.  S.  Ry.  Co.  (C.  P.  Lu- 
cerne Co.,  Penn.,  1892),  11  Penn. 
Co.  Ct.  R.  417,  4  Am.  Elec.  Cas. 
260,  262.  (§  33,  Telegraphs  Act 
Penn.,  1874,  and  Act  May  1,  1876, 
P.  L.  90.)  Commonwealth  v.  Penn- 
sylvania Teleph.  Co.  (Penn.),  2 
Dauph.  Co.  Rep.  57,  under  Penn. 
Act,  June  7,  1879,  company  in  this 
case  was  incorporated  under  Penn. 
Act  April  29,  1874,  P.  L.  74.  Hud- 
son River  Teleph.  Co.  v.  Watervliet 
Turnpike  Co.,  135  N.  Y.  393,  32  N. 
E.  148,  4  Am.  Elec.  Cas.  275,  280 
(X.  Y.  Act  1848,  c.  265),  cited 
in  Eels  v.  American  Teleph.  & 
Teleg.  Co.,  143  N.  Y.  133,  38  N.  E. 
202,  5  Am.  Elec.  Cas.  94  (Laws  of 
N.  Y.  1848,  c.  265,  §  5,  as  amended 
by  Laws  of  1853,  c.  471). 

22  State,  Duke  Pros.  v.  Central 
New  Jersey  Teleph.  Co.,  53  N.  J. 
L.  341,  21  Atl.  460,  11  L.  R.  A. 
664,  3  Am.  Elec.  Cas.  546-^53.  The 
original  New  Jersey  Act  of  185S 
was  entitled  "  An  act  to  incorporate 
telegraph  companies."  The  Act  of 
1855  was  entitled  ''  An  act  relating 
to  telegraph  companies."    In   1866 
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So  an  act  "  relative  to  the  incorporation  and  powers  of  tele- 
graph companies  for  the  use  of  individuals,  firms  and  corpo- 
rations, and  for  fire-alarm,  police  and  messenger  business," 
includes  telephone  companies.     Especially  so  where  the  first 


a  supplement  to  the  Act  of  1853 
was  passed.  The  acts  were  consol- 
idated and  revised  in  1875  (Rev.  p. 
1174)  in  an  act  entitled  ''An  act 
to  incorporate  and  regulate  tele- 
graph companies."  In  1880  (Rev. 
Sup.,  p.  1022)  a  supplement  to  the 
last  act  was  passed  which  provided 
for  an  application  to  the  common 
council  for  a  designation  of  streets 
and  for  a  condemnation  of  a  right 
of  way  by  any  telegraph  or  tele- 
phone companies.  Another  supple- 
ment followed  in  1882  (Rev.  Supp., 
p.  1023)  providing  for  construction 
by  any  telegraph  company  of  its 
line  by  means  of  underground  ca- 
bles containing  wires.  In  1887  an- 
other supplement  followed  (Pamph. 
Laws,  p.  119)  providing  for  appli- 
cation to  certain  municipal  bodies 
for  a  designation  of  a  route  by  any 
telegraph  or  telephone  company,  or- 
ganized under  the  Telegraph  Act 
or  any  special  act  and  for  designa- 
tion in  writing  of  said  route  by 
said  legislative  body.  Again  in 
1888  another  act  (Pamph.  Laws, 
546)  provided  that  a  circuit  judge 
could,  in  certain  cases,  designate 
the  route  upon  petition  of  such  tele- 
graph or  telephone  company,  and  in 
1890  (Pamph.  Laws,  p.  489)  an- 
other act  provided  for  condemna- 
tion of  routes  by  telegraph  or  tele- 
phone companies  and  that  the  act 
of  incorporation  and  regulation  of 
telegraph  companies  should  include 
telephone  companies  organized  un- 
der that  act.  The  court,  per  Reed, 
J.,  said:  "I  think  that  a  tele- 
phone company  can  be  incorporated 


under  the  original  revised  act  to  in- 
corporate and  regulate  telegraph 
companies.  *  *  ♦  It  appears 
*  *  *  that  the  objects  of  the 
corporation  and  the  purposes  for 
which  it  was  formed,  are  to  build 
and  construct  a  line  of  telegraphic 
or  telephonic  communication  or 
both.  The  existence  of  the  corpora- 
tion for  telegraphic  purposes  as 
originally  exercised  cannot  be  de- 
nied. Can  it  condemn  also  for  a 
line  to  be  devoted  wholly  or  partly 
to  telephonic  service?  I  think  so, 
because  the  discovery  of  this  vocal 
method  of  communication,  and  its 
application  to  the  purposes  of  the 
speedy  transmission  of  intelligence, 
was  but  a  change  in  detail,  but  not 
in  substance  of  the  business  for 
which  these  companies  were 
clothed  with  corporate  privileges. 
They  are  both  services  of  a  public 
nature  which  would  permit  the  leg- 
islature to  confer  the  power  to  con- 
demn for  each  use.  They  are  both 
designed  to  convey  intelligence  be- 
tween distant  places.  So  far  as  the 
owner  over  whose  land  their  tracks 
or  routes  lie,  they  each  are  operated 
with  the  same  appliances.  Poles 
and  wires,  placed  alike,  impose  ex- 
actly the  same  servitude  upon  the 
land  with  the  change  in  the  appara- 
tus afr  the  termini.  Telegraphy  be- 
comes telephony.  The  former 
makes  the  distant  message  intelligi- 
ble by  words,  marks  or  sounds,  the 
latter  by  sounds  alone.  The  same 
electric  fluid  is  the  medium  of 
transmission,  and  all  the  inter- 
terminal   structure  is  the  same  in 
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section  of  said  act  provides  "  for  the  transaction  of  any  busi- 
ness in  which  electricity  over  or  through  wires  may  be  applied 
to  any  useful  purpose."  And  where,  among  other  powers,  the 
authority  is  given  to  telegraph  companies  to  condemn  land,  a 
telephone  company  may  exercise  the  same  right  Nor  is  said 
act  unconstitutional  as  not  clearly  expressing  the  subject  in 
the  title.28 

So  it  is  competent  to  organize  and  incorporate  a  telephone 
company,  having  the  same  rights  and  privileges  as  a  telegraph 
company,  under  a  statute  which  authorizes  the  formation  of 
corporations  for  the  purpose  *^  of  building  and  operating  tele- 
graph lines  or  conducting  the  business  of  telegraphing  in  any 


both.  A  corporation  employing 
either  means  of  communication  is 
executing  substantially  the '  same 
public  function  in  substantially  the 
same  way.  The  business  conducted 
in  either  way  is  within  the  purpose 
for  which  the  statute  was  enacted." 
Id.,  3  Am.  Elec.  Cas.  649,  550.  See 
Iowa  Union  Teleph.  Co.  v.  Board  of 
Equalization,  67  Iowa,  250,  25  N. 
E.  155;  Northwestern  Teleph.  Exch. 
Go.  V.  Chicago,  Milwaukee  &  St.  P. 
R.  Co.,  70  Minn.  335,  79  N.  W. 
315;  Duke  v.  Central  N.  J.  Teleph. 
Co.,  53  N.  J.  L.  341,  21  Atl.  460, 
3  Am.  Elec.  Cas.  546,  11  L.  R.  A. 
664;  Pennsylvania  Teleph.  Co.  v. 
Hoover,  209  Pa.  St.  555,  58  Atl. 
922,  construing  act  April  29,  1874, 
§  33,  P.  L.  73;  San  Antonio  &  A.  P. 
R.  Co.  V.  Southwestern  Tel  eg.  & 
Teleph.  Co.,  93  Tex.  313,  55  S.  W. 
117,  49  L.  R.  A.  459,  77  Am.  St. 
Rep.  884,  construing  Tex.  Rev.  St. 
articles  698,  699.  But  sec  Alabama 
&  V.  Ry.  Co.  V.  Cumberland  Teleph. 
&  Teleg.  Co.  (Miss.  1906),  41  So. 
258,  wherein  it  is  decided  that  tele- 
graph companies  and  telephone 
companies  are  separate  and  dis- 
tinct companies,  and  that  a  statute 
conferring  the  right  of  eminent  do- 
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main  upon  telegraph  companies 
does  not  confer  any  authority  upon 
telephone  companies  to  exercise 
such  right. 

23  York  Teleph.  Co.  v.  Keesey 
(Com.  PI.),  5  Penn.  Dist.  Co.  R. 
366,  6  Am.  Elec.  Caa.  107.  (Act 
May  1,  1876,  P.  L.  90;  supple- 
mentary to  Act  of  April  29,  1874, 
P.  L.  73.)  Tlie  court,  Stewart,  J., 
said  in  this  case:  "Telegraphy  is 
the  transaction  of  business  over  or 
through  wires  and  is  a  useful  pur- 
pose; so  is  a  telephonic  communica- 
tion; but  it  is  not  necessary  to  re- 
sort to  this  clause  of  the  title  of 
the  act  to  sustain  the  incorporation 
of  a  telephone  company,  because  a 
telephone  company  is  a  telegraph 
company,  and  both  complainant  and 
defendant  contend  that  this  is  so, 
and  this  contention  is  sustained  by 
the  authorities.  *  *  *  It  is  not 
necessarv  that  the  title  of  an  act 
sliould  be  an  index  of  its  contents. 
*  *  *  It  is  sufficient  if  it  fairly 
gives  notice  of  the  subject  of  the 
act.     *     *     *     A     telephone     com- 


pany 


is  a  telegraph  com- 


pany equipped  with  the  right  of 
eminent  domain."  Id.,  6  Am.  Elec. 
Cas.  113,  114. 
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way  *  *  *  or  for  any  lawful  business  or  purpose  what- 
ever, except "  certain  specified  classes  of  business.^*  And  a 
statute  regulating  "  magnetic  telegraph  companies,"  and  pro- 
viding for  the  construction  of  telegraph  lines,  also  includes 
telephone  companies.^  And  a  right  given  "  magnetic  tele- 
graph "  companies  to  appropriate  lands  for  the  erection  of 
poles,  includes  telephone  companies.*® 

Again,  a  telegraph  company,  acting  under  a  statutory  right 
to  construct  and  operate  telegraphs,  is  empowered  to  establish 
a  telephone  service.*"  But  in  doing  a  telephone  business,  such 
company  is  subject  to  the  provisions  of  the  Telegraph  Law  as 
to  receiving  and  transmitting  messages  and  cannot  discrimi- 
nate." 


2*  Wisconsin  Teleph.  Co.  v.  City 
of  Oshkosh,  62  Wis.  32,  21  N.  W. 
S28,  1  Am.  Elec.  Cas.  687-691 
(W'is.  Kev.  Stat.,  c.  86,  §§  1771, 
1775,  1778,  am'd  c.  220,  Laws 
18S3).  See  Roberts  v^  Wisconsin 
Teleph.  Co.,  77  Wis.  589,  46  N.  W. 
800. 

25  Cincinnati  Inclined  Plane  Ry. 
V.  City  &  Suburban  Teleg.  Assn.,  48 
Ohio,  390,  27  N.  E.  890,  12  L.  R.  A. 
534,  29  Am.  St.  Rep.  559,  3  Am. 
Elec.  Cas.  448.  (Ohio  Rev.  Stat., 
}§  3454,  3471.)  In  this  case  sec- 
tion 3471  expressly  included  tele- 
phone companies,  but  the  court  said 
that  without  that  section  '*  the  term 
'  telegraph,'  as  a  mode  of  trans- 
mitting messages  and  other  com- 
munications, is  sufficiently  compre- 
hensive to  embrace  the  telephone." 
Id.  448,  per  Dickman,  J.  See  San 
Antonio  &  A.  P.  R.  Co.  v.  South- 
western Teleg.  &  Teleph.  Co.,  93 
Tex.  313,  55  S.  W.  117,  49  L.  R. 
A.  459,  77  Am.  St.  Rep.  884,  con- 
struing Tex.  Rev.  St.  articles  698, 
609. 

s^San  Antonio  &  A.  P.  R.  Co.  v. 
Southwestern  Teleg.  &  Teleph.  Co., 
93  Tex.  313,  55  S.  W.  117,  49  L.  R. 

2 


A.  459,  77  Am.  St.  Rep.  884,  con- 
struing Tex.  Rev.  St.  articles  698, 
699-  Southwestern  Teleg.  &  Teleph. 
Co.  v.  Gulf  C.  &  S.  F.  R.  Co. 
(Tex.),  52  S.  W.  106,  under  Sayles' 
Tex.  Civ.  Stat.,  art.  699.  See  also 
Northwestern  Teleph.  Exch.  Co.  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  76 
Minn.  344,  79  N.  W.  315. 

27  Cumberland  Teleph.  &  Teleg. 
Co.  V.  United  Electric  Ry.  Co.,  42 
Fed.  273,  12  L.  R.  A.  544,  3  Am. 
Elec.  Cas.  408,  410  (Tenn.  Stat., 
1885) ;  State,  Duke  Pros.  v.  Central 
New  Jersey  Teleph.  Co.,  53  N.  J.  L. 
341,  21  Atl.  460,  3  Am.  Elec.  Cas. 
546,  549,  550;  Chesapeake  &  Poto- 
mac Teleph.  Co.,  etc.  v.  The  Balti- 
more A  Ohio  Teleg.  Co.,  etc.,  66  Md. 
399,  7  Atl.  809,  2  Am.  Elec.  Cas. 
416,  418. 

28  Chesapeake  &  Potomac  Teleph. 
Co.,  etc.  v.  The  Baltimore  &  Ohio 
Teleg.  Co.,  etc.,  66  Md.  399,  7  Atl. 
809,  2  Am.  Elec.  Cas.  416,  418 
(Md.  Act,  1868,  c.  471,  §  133,  am'd 
1884,  c.  360).  Under  this  amend- 
ment authority  is  conferred  on  both 
telegraph  and  telephone  companies 
to  form,  operate  and  construct  lines, 
and  the  law  relating  to  telegraph 
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So  a  Code  provision,  that  actions  may  be  brought  against 
telegraph  companies  in  any  county  through  which  the  line 
passes  or  is  operated,  applies  also  to  telephone  companies.** 
And  it  has  also  been  decided  that  the  telephone  is  included  in 
the  operation  of  a  statute  providing  that  a  criminal  prosecution 
will  lie  for  the  illegal  obstruction  or  destruction  of  any  line 
of  telegraph  or  any  part  there  of.*^ 


companies  was  expressly  declared  to 
apply  to  telephone  companies. 

That  telephone  companies  are 
within  a  statute  against  discrimi- 
nation by  telegraph  companies,  see 
also  Bell  Telephone  Co.,  etc.  v. 
Commonwealth,  ex  rel.  Baltimore 
&  Ohio  Teleg.  Co.  (Penn.  Supr.  Ct. 
1886),  17  Week.  N.  of  Cas.  605,  2 
Am.  Elec.  Cas.  407,  411.  (§33, 
clause  3,  Corp.  Act  of  1874.) 

2s  Franklin  v.  Northwestern 
Teleph.  Co.,  69  Iowa,  97,  28  N.  W. 
461,  2  Am.  Elec.  Cas.  439,  440. 
(Iowa  Code,  §  2582.) 

That  "  telegraph  "  includes  "  tele- 
phone," see  Richmond  v.  Southern 
Bell  Teleph.  &  Teleg.  Co.,  42  U.  S. 
App.  686,  28  U.  S.  C.  C.  A.  659,  85 
Fed.  19,  3  Va.  L.  Reg.  866;  South- 
em  Bell  Teleph.  &  Teleg.  Co.  v. 
Richmond  (U.  S.  C.  C,  E.  Dist., 
Va.,  1897),  6  Am.  Elec.  Cas.  1,  4, 
per  (Joflf,  Cir.  J. 

A  telephone  company  incorpo- 
rated under  Telegraph  Act  of  Penn- 
sylvania, April  29,  1874,  P.  L.  74, 
is  a  telegraph  company  within  the 
Tax  Act.  Commonwealth  v.  Penn. 
Teleph.  Co.,  2  Dauph.  Co.  Rep.  57 
(Tax  Act  of  Pennsylvania,  June  7, 
1879).  See  further  Franklin  v. 
Northwestern  Teleph.  Co.,  69  Iowa, 
97,  28  N.  W.  461,  2  Am.  Elec.  Cas. 
439;  Central  Union  Teleph.  Co.  v. 
Bradbury,  106  Ind.  1. 

so  Davis  V.  Pacific  Teleph.  & 
Teleg.   Co.,    127    Cal.    312,    310,    59 
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Pac.  698.  It  was  said  in  this  case: 
"  If  the  consideration  could  be 
limited  to  a  strict  etymological 
point  of  view,  it  would  have  to  be 
conceded  at  once  that  there  is  a  dif- 
ference in  the  meaning  of  the  two 
words,  the  one  conveying  the  idea 
of  transmission  of  wilting  to  a  dis- 
tance, the  other  the  transmission  of 
sound  to  a  distance.  In  the  very 
early  history  of  the  telegraph  it  is 
a  matter  of  common  knowledge  that 
there  was  an  actual  recordation  of 
letters  under  the  Morse  code.  That 
soon  passed  away,  and  the  tele- 
graph operator  of  to-day  receives 
by  sound  upon  a  principle  no  dif- 
ference from  that  which  obtains  in 
tue  telephone.  Again,  in  the  case 
of  submarine  cables  neither  sound 
nor  writing  is  always  employed,  but 
the  varying  deflections  of  an  indi- 
cator within  sight  of  the  receiver 
serve  the  like  purpose.  The  words, 
therefore,  cannot  be  limited  to  their 
etymological  meaning,  and  consid- 
eration must  be  had  to  their 
present  sense  and  acceptation. 
•  *  *  The  term  telegraph  means 
any  apparatus  for  transmitting 
messages  by  means  of  electric  cur- 
rents and  signals,  and  embraces 
within  its  meaning  the  narrower 
word  'telephone.'  But  is  this  con- 
struction justifiable  in  the  case  of 
the  penal  statute?  Section  4  of 
our  Penal  Code  provides  that  *the 
rule  of  the  common  law  that  penal 
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§  8a.  Telegraph  and  telephone  —  Post  Boads  Act. —  Al- 
though it  has  generally  been  decided  in  the  State  courts  that 
the  word  telegraph  as  used  in  a  State  statute  embraces  the  tele- 
phone also,^^  and  though  it  might  seem  that  a  similar  construc- 
tion would  apply  to  the  Post  Boads  Act,  as  has  been  held  in 
ilinnesota,'^  yet  a  position  at  variance  with  this  view  has  been 
taken  by  the  United  States  Supreme  Court,  it  being  there  de- 
termined ihat  the  provisions  of  this  act  do  not  extend  to  tele- 
phone companies.** 

§  9.     Telegraph,  in  English  statutes,  includes  telephone. —  A 

telephone  communicating  the  sound  of  the  voice  from  the  trans- 
mitting to  the  receiving  end  by  means  of  a  wire  conveying  an 
electric  current  is  a  telegraph  within  the  meaning  of  the  Eng- 
lish Telegraph  Act,*^  whereby  an  exclusive  privilege  of  trans- 
mitting communications  by  telegraph  is  given  to  the  Postmas- 
ter-General. Nor  are  subscribers,  who  pay  rental  to  a  tele- 
phone exchange  company  for  the  purpose  of  telephonic  com- 
munication, within  the  exception  in  said  act  in  favor  of  private 
owners.**  So  under  the  Telegraph  Act  of  1878,*®  the  words 
"  telegraphic  line "  include  anything  whatsoever,  which  is 
used  for  maintaining  telegraphic  communication.*^ 


Btatutes  are  to  be  strictly  con- 
strued has  no  application  to  this 
code.  All  its  proTisions  are  to  be 
construed  according  to  the  fair  im- 
port of  their  terms  with  a  view  to 
effect  its  object  and  to  promote  jus- 
tice.' In  contemplation  of  this  sec- 
tion, in  recognition  of  the  fact  that 
a  substantial  identity  exists  be- 
tween the  two  words,  we  think  no 
hesitation  need  be  expressed  in  de- 
claring that  under  section  501  of 
the  Penal  Code  a  criminal  prosecu- 
tion will  lie  for  the  illegal  destruc- 
tion of  a  telephone  wire."  Per 
Henshaw,   J. 

>i  See  preceding  section. 

»2  Northwestern  Teleph.  Exch.  Co. 
V.  Chicago,  Milwaukee  &  St.  P.  R, 
Co.;  76  Minn.  336,  79  N.  W.  315. 


See  further  as  to  this  case  §  45 
herein. 

»« City  of  Richmond  v.  Southern 
Bell  Teleph.  &  Teleg.  Co.,  174  U.  S. 
761,  19  Sup.  Ct.  778,  43  L.  ed.  1162, 
7  Am.  Elec.  Cas.  788. 

See  §  45  herein  wherein  this  case 
is  considered  at  length. 

84  Teleg.  Act,  1869,  §§  3  and  4. 

3&  Telegraph  Act,  1869,  §§  4  and 
5.  Attorney-General  v.  Edison 
Teleph.  Co.,  50  Law  J.  Rep.  Q.  B. 
145,  Law  Rep.,  6  Q.  B.  D.  244,  43 
Law  Times,  687,  2  Am.  Elec.  Cas. 
440-453. 

««§  2. 

S7  National  Teleph.  Co.  v.  Baker, 
L.  R.,  2  Ch.  Div.  186,  4  Am.  Elec. 
Cas.  321, 
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§  10.     Telegraph  includes  telephone  <-*  The  Telephone  Cases. 

—  In  Mr.  Bell's  specifications  of  his  claim  in  The  Telephone 
Cases,^**  he  says:  "What  I  claim  is  (5)  the  method  for  an 
apparatus  for  the  transmitting  vocal  or  other  sounds  telegraph- 
ically, as  herein  described,  by  causing  'ilectrical  undulations 
similar  in  form  to  the  vibrations  of  air  accompanying  the  said 
vocal  or  other  sounds."  ^®  This  claim  was  for  "  improvements 
in  telegraphy,"  and  in  the  same  case  Mr.  Bell's  patent  is  spoken 
of  as  "his  process  of  transmitting  speech  telegraphically;" 
"  the  transmission  of  vocal  sounds  bv  electrical  undulations ;  " 
a  process  "  for  sending  and  receiving  articulate  speech  tele- 
graphically ; "  a  patent  for  "  improvements  in  electric  teleg- 
raphy.*^ 

§  11.     Telegraph   statutes    expressly   including   telephone. — 

The  telegraph  and  telephone  are  both  expressly  included  in 
various  State  statutes  relating  to  the  incorporation  of  such 
companies;  to  the  construction,  maintenance  and  operation  of 
their  lines  upon,  over,  under  or  along  streets,  highways,  and 
waters  of  the  State,  or  along  or  parallel  to  railroads  therein; 
to  the  municipal  or  local  government  control  of  said  corpora- 
tions ;  to  filing  stated-interval  reports ;  to  assessment  and  taxa- 
tion;  to  subways,   conduits,   or  underground   wires;   penalty 


38  117  U.  S.  1.  Cited,  State, 
Duke  Pro8.  v.  New  Jersey  Teleph. 
Co.,  63  N.  J.  L.  341,  3  Am.  Elec. 
Cas.  546,  550,  21  Atl.  460. 

»»  This  was  the  fifth  claim  of  let- 
ters No.  174,  465,  of  March  7,  1876, 
to  A.  G.  Bell;  Dolbear  v.  Amer.  Bell 
Teleph.  Co.,  126  U.  S.  1,  8  Supr. 
Ct.   778. 

*o  Dolbear  v.  Amer.  Bell  Teleph. 
Co.,  126  U.  S.  1,  8  Supr.  Ct.  778. 
It  was  also  held  in  this  ease  that  no 
anticipation  was  to  be  found  in  the 
patents  of  C.  F.  Varley  of  London, 
England  —  granted,  one,  June  2, 
1868,  and  the  other,  October  8,  1870 
—  for  "  improvements  in  electric 
telegraphs."  Letters  No.  186,787, 
of  January  30,  1877,  to  A.  G.  Bell, 
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for  **  improvements  in  electric  te- 
lephony," were  for  the  mechanical 
structure  of  an  electric  telephone, 
to  produce  the  electrical  action  on 
which  the  patent  of  1876  rests  for 
"  improvements  in  electric  teleg- 
raphy." The  claim  in  the  1877 
patent  was  (5)  "the  formation  in 
an  electric  telephone,  such  as  here- 
in shown  and  described,  of  a  mag- 
net with  a  coil  upon  the  end  or 
ends  of  the  magnet  nearest  the 
plate.**  And  it  was  held  that  the 
claim  was  as  a  whole  for  an  elec- 
tric telephone  and  not  for  the  sev- 
eral things  in  and  of  themselves. 
Dolbear  v.  Amer.  Bell.  Teleph.  Co., 
126  U.  S.  1,  8  Supr.  Ct.  778. 
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statutes  against  discrimination  and  the  neglect  to  deliver  mes- 
sages, and  relating  also  to  other  matters  of  police  power  and 
l^islative  control.  Most  of  these  statutes  will  be  noted  under 
their  proper  sections  throughout  this  work.*^ 


*i  In      Connecticut     the     statute 
(Gen.  Stat.,  1902,  §  3903)   provides 
for   construction   of   telegraph    and 
telephone   lines  over   streets,    high- 
ways,  waters  and  along  railroads, 
etc.     In  Florida  the  acts  of  incor- 
poration include  telegraph  and  tele- 
phone      companies.     (Rev.       Stat., 
1891,    §§    2252-2295.)     In    Illinois 
the    act     (Starr     &     Curtis's     111. 
Annot.   Stat.,  pp.  389(f,  3893)    pro- 
vides for  the  construction  and  main- 
tenance   of  telegraph   or    telephone 
lines  in  public  highways,  streets  or 
alleys  outside  of  incorporated  cities, 
villages  or  towns  or  on  any  private 
roads     leading    to     the    same.     In 
Kansas   (Gen.  Stat.,  1905,  §§  1321, 
1323),    telephone    companies    come 
under    the    General     Incorporation 
Law   for    private   corporations.     In 
Kansas    taxation    statute    includes 
telephone    (Kan.  Gen.   St.,   1905,  § 
8259).   In  Louisiana  (by  Act  April 
10,  1880,  Act  No.   124,  Laws  1880, 
p.    168,    am'd'g    Rev.    Stat.),    tele- 
graph and  telephone  companies  may 
construct,    operate     and     maintain 
their  lines  along  parish  or  public 
roads  or  works,  or  along  or  parallel 
to  railroads  in  the  State,  or  along 
or  over  the  waters  in  the  State,  etc. 
In  Maryland  (Pub.  Gen.  Laws,  art. 
23,   §    24),    General    Incorporation 
Law  (Act  1868,  c.  471),  relating  to 
telegraph  companies,  applies  to  tele- 
phone companies    (by  Act   1884,  c. 
360).    The  Chesapeake  &  Potomac 
Teleph.  Co.,  etc.  v.  The  Baltimore 
A  Ohio  Teleg.  O).,  etc.,  66  Md.  399, 
2  Am.  Elec.  Cas.  417,  418,  7  AtL 
809.    And  in   1886  another  section 


was  added  (Act  1886,  c.  161,  §  24, 
class  11a),  which  provided  for  the 
formation  of  companies  "  for  the 
transaction  of  any  business  in  whicn 
electricity,  over  or  through  wires, 
may  be  applied  to  any  useful  pur- 
pose." In  the  Code  of  1888  of  the 
same  State  the  two  classes  were 
combined  so  that  section  24,  article 
23,  read:  "For  constructing,  own- 
ing or  operating  telegraph  or  tele- 
phone lines  in  this  State,  when  the 
principal  office  of  said  corporation 
is  in  this  State,  and  for  the  trans- 
action of  any  business  in  which 
electricity  over  or  through  wries 
may  be  applied  to  any  useful  pur- 
pose." Frederick  Electric  L.  &  P. 
Co.  V.  Mayor,  etc.,  of  Frederick 
City,  84  Md.  699,  36  Atl.  362,  6 
Am.  Elec.  Cas.  644,  651.  In  Michi- 
gan a  statute  (Ann.  Stat.,  §§  3718a, 
3718b),  expressly  provides  for  the 
organization  of  telephone  compa- 
nies. In  Missouri  the  statute  (Rev. 
Stat.,  §§  2716-2721)  expressly  in- 
cludes telephone  companies.  So  in 
Mississippi  (Laws  1886,  p.  93).  In 
Nebraska  (Neb.  Comp.  St.  1903,  p. 
1590),  telegraph  and  telephone  com- 
panies are  granted  the  right  of  way 
along  public  highways.  In  New 
Hampshire  (Pub.  St.  N.  H.  1901,  p. 
204,  Laws  1881,  c.  54,  p.  472),  tele- 
phone companies  are  expressly  in- 
cluded. In  New  Jersey  the  original 
acts  are  amended  so  as  to  expressly 
include  telephone  companies  (Acts 
1853,  1855,  1866,  1875,  Rev.,  p. 
1174,  1880,  Rev.  Sup.,  p.  1022, 1882, 
Rev.  Sup.,  p.  1023,  1887,  Pamph. 
L.,  p.  119,  1888,  Pamph.  L.,  p.  646, 
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1890,  Pamph.  L.,  p.  489).  State, 
Duke  Pros,  v.  Central  N.  J.  Teleph. 
Co.,  63  N.  J.  L.  341,  3  Am.  Elec. 
Cas.  646,  21  Ail.  460,  647  et  seq. 
In  New  York  the  Telegraph  Law 
has  been  frequently  amended,  down 
to  1890,  when  an  act  (Laws  1890, 
c.  666,  art.  8,  §  100)  was  passed 
expressly  including  telephone  com- 
panies and  which  was  intended  to 
embrace  all  electrical  companies  or- 
ganized or  which  might  organize 
under  the  Laws  1848  (chaps.  37,  40 
and  266),  as  well  also  as  other 
amendatory  laws  relating  to  or  ex- 
pressly including  telephone  or  other 
electrical  companies.  See  Bar- 
nard's Electrical  Law  of  New  York, 
Table  of  Statutes,  pp.  xxiii  to  xxvi, 
and  §  24.  In  Nevada  all  telephone 
companies  are  subject  to  the  re- 
strictions and  entitled  to  the  privi- 
leges provided  for  in  "  An  act  to 
provide  for  constructing  and  main- 
taining telegraph  lines  in  the  State 
of  Nevada."  Approved  February  9, 
1866  (Stat.  Nev.  1897,  c.  23,  §  1,  p. 
28).  In  North  Carolina  telephone 
companies  and  lines  have  the  rights 
and  privileges  and  are  subject  to 
the  regulations  prescribed  for  tele- 
graph companies  and  lines  in  c.  49 
of  the  Code  (Pub.  Laws  N.  Caro- 
lina,  1899,   p.   216).     In   Ohio   the 


provisions  of  the  Telegraph  Act 
(title  2,  c.  4,  Bates  Annot.  Ohio  St. 
1906,  §§  3464-3470)  apply  to  tele- 
phone companies  (Id.,  §  3471),  and 
"  every  such  company  shall  have 
the  same  powers  and  be  subject  to 
the  same  restrictions  as  are  herein 
prescribed  for  magnetic  telegraph 
companies,''  and  this  includes  dis- 
crimination and  eminent  domain. 
State,  Amer.  Union  Teleg.  Co.  v. 
Bell  Teleph.  Co.,  36  Ohio  St.  296,  1 
Am.  Elec.  Cas.  299.  Cited  State, 
Webster  v.  Nebraska  Teleph.  Co., 
17  Neb.  126,  22  N.  W.  237,  1  Am. 
Elec.  Cas.  JOO,  703.  But  see  as 
to  discrimination.  State,  Baltimore 
&  Ohio  Teleg.  Co.  v.  The  Bell 
Teleph.  Co.  (U.  S.  C.  C,  E.  Dist., 
Mo.,  1885),  23  Fed.  539.  In  South 
Carolina  every  corporation  engaged 
in  transmitting  telegraphic  mes- 
sages is  a  telegraph  company,  and 
same  statute  (taxation)  includes 
telephone  companies  (S.  Carolina 
Laws,  1898,  pp.  713,  714).  In 
Tennessee  telephone  companies  are 
within  the  Electric  Act  (Code 
Tenn.,  §  1787).  In  Virginia  the 
statute  (Code  1887,  §§  1287-1290), 
as  to  construction,  maintenance, 
etc.,  on  roads,  streets  and  over 
waters  includes  telephone  compa- 
nies. 
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TITLE  IL 

NATURE    AND    CHARACTER    OF    ELECTRIC    COM- 

PANIES. 


CHAPTER  IL 


nCPOBTAKCB,  NATtTBE  ANB  KEIATIONS  OF  ELEGTSIO  COMPAinXS. 


§   12.     Importance  of  telegraph  and 
telephone. 

13.  Nature   of  telegraph  —  Gen- 

erally—  Postal  service. 

14.  Telegraph    and    telephone  — 

Relation  and  duty  to  pub- 
lic 

15.  To    what    extent    telegraph 

company  common  carrier 
—  Generally. 

16.  Telegraph  company  not  com- 

mon carrier  in  strictest 
sense. 

17.  Telegraph  companies  not  in- 

surers. 

18.  Telegraph  companies  — 

Analogy  to  common  car- 
riers. 

19.  Telegraph  companies  — 

Common  carriers  of  news 
or  intelligence. 

20.  Telegraph    companies  —  Car- 

riers of  news  and  intelli- 
gence continued. 

fil.  Telephone  company  is  com- 
mon carrier  of  news. 

22.    Telegraph  —  Common       car- 


riers —  Constitutions  and 
statutes. 
§  23.  Telegraph  and  telephone  — 
Eelation  to  commerce  as 
common  carrier  or  carrier 
of  messages. 

24.  Telegraph     companies  —  De- 

cisions that  they  are  com- 
mon carriers. 
24a.  Telegraph  company — Alarm 
system  —  Messenger    serv- 
ice—  Not  common  carrier. 

25.  Telegraph    companies  —  Not 

bailees. 

26.  Telegraph 

cisions 
bailees. 

27.  Telephone 


companies  —  De- 
declaring      them 


companies  —  Re- 
lation to  common  carrier 
—  Common  carrier  of 
news. 

27a.  Electric  street  railroad  — 
Nature  of,  generally. 

28.  Electric  street  railroad  — 
Relation  to  railroad  and 
street  surface  railway. 

28a.  Same  subject. 


§  12.    Lnportaiioe  of  telegraph  and  telephone. —  BotH  the 
telegraph  and  telephone  have  become  almost  indispensable  as 
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a  matter  of  public  convenience  and  necessity.*  And  an  evi- 
dence of  the  value  of  the  telegraph  as  a  governmental  and 
commercial  instrumentality  exists  in  the  various  acts  of  Con- 
gress, aiding  this  vehicle  of  public  intelligence.^  "  It  may  be 
safely  said  that  there  are  thousands  of  persons,  senders  of 
messages,  who  are  daily  subjected  to  danger  of  loss  by  reason 
of  delay  or  error  in  the  transmission  of  telegraph  messages, 
to  one  who,  in  the  early  history  of  the  English  law,  relied  upon 
the  services  of  the  common  carrier."  ^  "  The  electric  telegraph 
marks  an  epoch  in  the  progress  of  time.  In  a  little  more  than 
a  quarter  of  a  century  it  has  changed  the  habits  of  business 
and  become  one  of  the  necessities  of  conmierce.  It  is  indispen- 
sable as  a  means  of  inter-communication,  but  especially  is  it  so 
in  commercial  transactions.  The  statistics  of  the  business 
*  *  *  show  that  more  than  80  per  cent  of  all  the  mes- 
sages sent  by  telegraph  related  to  commerce.*  Goods  are  sold 
and  money  paid  upon  telegraphic  orders,  contracts  are  made 
by  telegraphic  correspondence,  cargoes  secured,  and  the  move- 
ments of  ships  directed.  The  telegraphic  announcement  of  the 
markets  abroad  regulates  prices  at  home,  and  a  prudent  mer- 
chant rarely  enters  upon  an  important  transaction  without 
using  the  telegraph  freely  to  secure  information.  It  is  not 
only  important  to  the  people^  but  to  the  Government.  By 
means  of  it  the  heads  of  the  departments  in  Washington  are 
kept  in  close  communication  with  all  their  various  agencies  at 
home  and  abroad,  and  can  know  at  almost  any  hour  what  is 


1  Illinois :  Tyler  v.  Western 
Union  Teleg.  Co.,  60  111.  421,  1  Am. 
Elec.  Cas.  14,  26.  Indiana:  Hoek- 
ett  V.  State,  105  Ind.  260,  257,  2 
Am.  Elec.  Cas.  1,  7,  8,  5  N.  E.  188, 
per  Niblack,  C.  J.;  Central  Union 
Teleph.  Co.  v.  Swoveland,  14  Ind. 
App.  341,  6  Am.  Elec.  Cas.  679, 
680,  690,  42  N.  E.  1035,  per  Rein- 
hard,  J.  Maine:  Bartlett  v. 
Western  Union  Teleg.  Co.,  62  Me. 
209,  1  Am.  Elec.  Cas.  45,  48,  52, 
per  Danforth,  J.  Maryland:  Ches- 
apeake &  Potomac  Teleg.  Co.,  etc.  v. 


The  Baltimore  &  Ohio  Teleg.  Co., 
etc.,  66  Md.  399,  2  Am.  Elec.  Cas. 
416,  421,  422,  8  Atl.  809,  per  Alvey, 
C.  J.  Misaouri:  Reed  v.  Western 
Union  Teleg.  Co.,  135  Mo.  661,  37 
S.  W.  904,  34  L.  R.  A.  492,  6  Am. 
Elec.  Cas.  791,  796,  797,  per  Gantt, 
J. 

2  See  c.  3  herein. 

»  Western  Un.  Teleg.  Co.  v.  Allen, 
66  Miss.  549,  6  So.  461,  3  Am.  Elec. 
Cas.  676,  680,  per  Cooper,  J. 

« This  was  in  1877. 


24 


OF    ELECTRIC    COMPANIES. 


§13 


transpiring  anywhere  that  aflFects  the  interest  they  have  in 
charge."  * 

§  13.  ITatnre  of  telegraph — Generally  —  Postal  service. — 
It  is  declared  in  a  Georgia  case  that  "  the  business  of  telegraph- 
ing consists  merely  in  receiving  orders  for  work  and  labor,  and 
executing  them.  *  *  *  The  sender  of  a  message  gives  an 
ordej"  for  certain  work  to  be  done,  and  the  telegraph  company 
undertakes  to  do  it."  *  Again  it  has  been  said  that  "  communi- 
cation by  telegraph  is  commerce  as  well  as  in  the  nature  of 
postal  service,"  ^  and  that  "  with  few  exceptions  imposed  by 
public  exigency,  it  is  governed  by  the  law  of  the  mail.  Mes- 
sages must  be  sent  in  the  order  of  their  handing  in,  without 
favor  or  partiality,  without  delay,  and  without  reference  to 
the  value  of  the  interests  to  be  aflFected."  ®  So  again,  "  There 
is  no  such  analogy  between  the  transmission  of  communications 
by  mail  and  their  transmission  by  telegraph,  as  would  justify 
the  application  to  the  latter  of  the  principles  which  obtain 
with  respect  to  the  former,  and  certainly  penal  statutes  in  re- 
lation to  the  one  cannot  by  the  courts  be  declared  applicable  to 
the  other."*  In  another  case  it  is  declared  of  the  system  of 
telegraphy  that  "  unlike  any  industry  or  enterprise  that  had 
ever  been  in  use  before  (it)  may  justly  be  considered  and 
treated  as  standing  alone,  a  system  unto  itself.  The  nearest 
approach  to  any  similar  enterprise  is  the  system  of  carrying 
letters  by  mail;  but  as  this  has  been  taken  in  charge  and  per- 
formed by  the  United  States  Government  since  its  inception, 
and  its  acts  or  omissions  cannot  be  subject  of  judicial  inquiry, 
we  can  find  no  precedent  in  this  country  to  aid  in  the  solution 
of  the  questions  that  are  directing  the  courts.     *     *     *     Any 


sPensacola  Teleg.  Co.  v.  Western 
Un.  Teleg.  Co.,  96  U.  S.  1,  1  Am. 
Elec.  Cas.  250,  264,  per  Mr.  Chief 
Justice  Waite. 

•Western  Un.  Teleg.  Co.  v.  Fon- 
taine, 58  Ga.  433,  I  Am.  Elec.  Cas. 
229. 

TLeloup  V.  Port  of  Mobile,  127 
U.  S.  640,  2  Am.  Elec.  Cas.  79,  84, 
per  Mr.  Justice  Bradley,  in  discuss- 
ing the  invalidity  of  a  tax  on  in- 


terstate commerce  and  hostile  State 
legislation. 

sDaugherty  v.  American  Un. 
Teleg.  Co.,  75  Ala.  168,  1  Am.  Elec. 
Cas.  588,  600,  per  Stone,  J.  This 
was  a  case  of  failure  to  promptly 
dispatch  a  cipher  telegram  and 
measure  of  damages  therefor. 

0Ex  parte  Brown,  72  Mo.  83,  1 
Am.  Elec.  Cas.  316,  318. 
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attempt  to  apply  to  such  a  novel  system  legal  principles  adapted 
to  pursuits  and  occupations  which  are  dissimilar  in  their  na- 
ture, and  designed  for  the  accomplishment  of  different  pur- 
poses must  naturally  result  in  failure  and  confusion."  ^^  But 
the  functions  of  the  telegraph  differ  from  tliose  of  the  post-of- 
fice in  many  respects.  In  the  former  there  is  more  liability  to 
error  owing  to  atmospheric  changes,  thunder  storms  and  other 
natural  and  uncontrollable  causes,  preventing  absolute  and  en- 
tire accuracy,  even  though  the  greatest  care  be  exercised,  and 
the  most  skillful  servants  and  agents,  and  the  most  effective  ap- 
paratus, at  present  known,  be  employed.  Again,  it  is  the 
writen  missive  itself  which  is  sent  through  the  post-office  to 
the  address  thereon  —  there  is  a  physical  transfer  of  the  thing 
itself.  In  the  case  of  the  telegraph,  while  the  message  is  de- 
livered to  the  telegraph  company  for  transmission,  yet  the 
operator  undertakes  to  transcribe  a  message  written  according 
to  one  method  of  notation  in  characters  entirely  different,  and 
he  is  separated  by  distance  from  the  paper  from  which  he 
writes,  so  that  he  cannot  at  the  time  discern  or  correct  any 
mistakes,  but  must  have  the  copy  sent  back  to  compare  with 
the  message  given  for  transmission.^^  In  England,  the  Tele- 
graph Act  *  ^  provides  **  that  the  Postmaster-General,  by  him- 


10  The  Western  Un.  Teleg.  Co.  v. 
Hyer,  22  Fla.  637,  2  Am.  Elec.  Cas. 
484,  490,  491,  1  So.  129,  per  the 
chief  justice,  a  case  of  delay  of  a 
cipher  telegram,  the  duty  of  the 
company,  and  damages. 

11  Primrose  v.  Western  Un.  Teleg. 
Co.,  154  U.  S.  1,  6  Am.  Elec.  Cas. 
809,  823,  per  Mr.  Justice  Gray, 
quoting  from  Passmore  v.  W'estem 
Un.  Teleg.  Co.,  78  Penn.  St.  242,  1 
Am.  Elec.  Cas.  172,  173,  per  Hare, 
P.  J.  The  former  case  was  one  of 
an  unrepeated  message,  the  right  to 
limit  liability  and  error  in  a  cipher 
despatch.  The  latter  case  was  one 
of  limitation  of  liability  for  error 
or  delay  in  unrepeated  message. 

12  1869    (32    and   33    Vict.,    73). 
The    expression    'telegraph    acts' 
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includes  the  Telegraph  Act,  1863, 
tlie  Telegraph  Act  Amendment  Act, 
1866,  the  Telegraph  Act,  1868,  the 
Telegraph  Act,  1869,  the  Telegraph 
Act,  1870,  this  act  and  any  acts  or 
parts  of  acts  incorporated  with  such 
acts  or  referred  to  therein,  any  or 
either  of  them,  and  such  several 
acts  may  be  cited  together  as  "The 
Telegraph  Acts,  1863  to  1878," 
Telegraph  Act  1878,  41  and  42 
Vict.,  c.  76.  For  other  acts  relat- 
ing to  telegraphs,  telephones  and 
submarine  cables  see  The  Post  Office 
(Protection)  Act  1884,  47  and  48 
Vict.  c.  76.  The  Submarine  Tele- 
graph Act,  1885,  48  and  49  Vict.  c. 
49,  The  Telegraph  Act,  1885, 48  and 
49  Vict.  c.  58,  being  **  An  act  to 
amend  the  Telegraph  Acts,  1863  to 
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self  or  by  his  deputies,  and  his  and  their  respective  servants 
and  agents,  shall,  from  and  after  the  passing  of  this  act,  have 
the  exdusiye  privilege  of  transmitting  telegrams  within  the 
united  kingdom  of  Great  Britain  and  Ireland,  except  as  here- 
inafter provided;  and  shall  also  within  that  kingdom  have  the 
exclusive  privilege  of  performing  all  tlio  incidental  services 
of  receiving,  collecting  or  delivering  telegrams,  except  as  here- 
inafter provided."  That  is,  the  "  Postmaster-General  is  to 
have  the  exclusive  privilege  of  transmitting  messages  or  other 
oommunications  by  any  wire  or  apparatus  connected  therewith, 
used  for  telegraphic  communication,  or  by  any  other  apparatus 
for  transmitting  messages  or  other  communications  by  means 
of  electric  signals,"  and,  as  we  have  already  stated,  this  in- 
cludes the  telephone.  ^^ 

But  notwithstanding  the  Telegraph  Act,  1869,  §  3,  a  tele- 
phone company  registered  under  the  Companies  Act,  1862, 
and  not  incorporated  under  any  special  act,  does  not  fall  within 
the  phrase  "  the  company  "  used  in  the  Telegraph  Act,  1863, 
and  therefore  is  not  forbidden  by  section  12  of  the  last  named 
act  to  erect  its  wires  across  a  street,  unless  the  consent  of  the 
body  having  the  control  of  the  street  is  obtained.  ^^ 

1878."     The    Submarine    Telegraph  29  W.  R.  428,  2  Am.  Elec.  Cas.  440, 

Act,  1886,  60  Vict.  c.  3.     The  Tele-  443. 

graph  Act,  1892,  55  and  56  Vict.  c.  i*  Wandsworth    Board   of   Works 

59.    The  Post  Office  and  Telegraph  v.  United  Telephone  Co.,   13  Q.  B. 

Act,   1897,  60  and   61    Vict.  c.   41.  D.  904,  63  L.  J.  Q.  B.  449,  51  L.  T. 

The  Telegraph  Act,  1899,  62  and  63  148,  32  W.   R.   776,  48  J.  P.   676. 

Vict.    c.    41.     The    Telegraph    Act,  it  was  claimed  in  this  case  that  "  a 

1899,  62  and  63  Vict.  c.  38.    "This  telephone  is  a  telegraph  within  the 

Act  may  be  cited  as  the  Telegraph  meaning    of    the    Telegraph     Acts, 

Act,  1809,  and  may  be  cited  with  1863,   1869,  as  was  decided  in  At- 

the  Telegraph  Acts,  1863  to  1897."  torney-General  v.  Edison  Telephone 

The   above   acts    are  '  given    in    the  Co.  of  London,  6  Q.  B.  D.  244,  and 

compilation  entitled   Chitty's   Stat-  therefore  it  was  unlawful  to  put  up 

utes,  Vol.   12  and  Supplement  Vol.  a  wire  across  the  street  within  the 

14.    See   also   the    Wireless    Teleg-  plaintiffs'     district     without     their 

raphy  Act,   1904,  4  Edw.   7,  which  consent.     The  Telegraph   Act,   1869 

"may  be  cited  with  the  Telegraph  (32  and -33  Vict.  c.  73),  by  §  2  in- 

Acts,  1863  to  1904."  corporates  the  Telegraph  Act,  1868 

IS  Attorney-General   v.    The    Edi-  (31  and  32  Vict.  c.  73),  and  by  §  3 

«m  Teleph.    Co.    of   London,    Lim.  the    term    'telegraph    company'    is 

(£zch.  Div.),  43  Law  Times,  697,  interpreted  to  mean  'any  company, 

6  Q.  B.  D.  244,  50  L.  J.  Q.  B.  145,  corporation  or  persons  for  the  time 
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§  14.  Tel^^ph  and  telephone  —  Selation  and  duty  to  pub- 
lic—Both the  telegraph  and  telephone  have  become  not  only 
necessary^  but  almost  indispensable  as  a  vehicle  of  public  intel- 
ligence, and  for  the  conduct  of  affairs,  business  and  commerce. 
They  are  both  instrumentalities  of  a  public  character,  though 
they  exist  for  private  gain.  Their  operations  in  doing  a  gen- 
eral business  is  in  the  nature  of  a  public  employment,  for  they 
are  public  or  quasi-public  servants.  They  imdertake  for  a 
consideration  to  transmit  messages,  intelligence  or  communica- 
tionSy  not  exclusively  for  particular  persons,  but  for  all,  for 
their  lines  are  open  alike  to  everyone  who  pays  their  charges, 
subject  to  such  contract  limitations  as  may  legally  exists 
These  corporations  have  valuable  franchises,  conferred  upon 
them.  They  exercise  the  right  of  eminent  domain  by  reason 
solely  of  the  public  nature  of  their  business.  They  must  have 
suitable  and  approved  instruments  and  appliances,  employ  com- 
petent servants  and  agents  and  skilled  operators,  and  are  held 
to  a  high  degree  of  care,  diligence  and  skill,  adequate  to,  or 
commensurate  with,  their  employment  or  undertaking.  They 
are  also  subject  to  constitutional  and  legislative  control,  and 
lawful  police  regulations.^*^    Telegraph  companies  are  "  created 


being  engaged  in  transmitting,  or 
by  any  instrument  incorporating 
the  same  authorized  to  transmit 
telegrams  within  the  United  King- 
dom of  Great  Britain  and  Ireland 
for  money  or  other  consideration.*" 
The  meaning  of  the  word  "  street " 
was  discussed  at  length  by  the 
court,  and  Brett,  M.  R.,  also  said 
as  to  the  above  claim :  "  It  seems 
to  me  to  be  an  erroneous  construc- 
tion, when  two  Acts  of  Parliament 
are  incorporated,  to  apply  the  in- 
terpretation in  the  one  Act  of  Par- 
liament of  one  phrase  to  the  inter- 
pretation of  another  phrase  occur- 
ring in  the  other  Act  of  Parlia- 
ment." 

IB  Some  of  the  cases  given  in  this 
note  are  authoritative  only  in  so 
far  as  they  are  expressions  of  the 
court    in   discussing   principles    in- 
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Tolved  in  certain  cases  and  are  not 
absolute  decisions.  United  States: 
Is  a  "  servant  of  the  public  by  rea- 
son of  his  employment,  and  bound 
to  the  exercise  of  care  and  diligence 
adequate  to  the  discharge  of  the 
duties  thereof."  Abraham  v.  West- 
em  Un.  Teleg.  Co.,  23  Fed.  315,  1 
Am.  Elec.  Cas.  728,  731,  per  Deady, 
J.,  a  case  of  the  status  of  telegraph 
companies  and  of  stipulation 
against  own  negligence.  "  They  ex- 
ercise a  public  employment  and  are, 
therefore,  bound  to  serve  all  cus- 
tomers alike  without  discrimina- 
tion. They  have  doubtless  a  duty 
to  the  public  to  receive,  to  the  ex- 
tent of  their  capacity,  all  messages 
clearly  and  intelligibly  written  and 
to  transmit  them  upon  reasonable 
terms."  Primrose  v.  Western  Un. 
Teleg.  Ck).,  154  U.  S.  1,  38  L.  ed. 
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for  public  benefit,  endowed  with  special  privileges  such  as 
the  right  of  eminent  domain,  and  perform  the  most  important 
fmictions  of  commerce,  supplanting,  in  cases  where  celerity  and 


833,  14  Sup.  Ct.  1008,  5  Am.  Elec. 
Cas.  809,  817,  844,  per  Mr.  Justice 
Gray,  a  case  as  to  the  status  of  a 
telegraph  company,  their  duties  and 
liabilities  and  right  to  limit  liabil- 
ity.   See    also   Pacific    Post    Teleg. 
Cable    Co.    v.    Fleischner,    66    Fed. 
899,  907,  5  Am.  Elec.  Cas.  840,  844, 
per   Knowles,   Dist.    J.     Arkansas: 
"Telegraph    companies    are    public 
agents   and   exercise   a    public   em- 
ployment.   They  are  chartered  for 
public  purposes  and  are  vested  with 
the     power     of     eminent     domain, 
which  they  cannot  lawfully  exercise 
if  they  are  not  public  agents.    By 
virtue  of  their  public  employment 
it  is  their  duty,  for  a  reasonable 
consideration,  to  receive  and  trans- 
mit all  messages  over  their  wires 
with  that  integrity,  skill  and  dili- 
gence which  appertain  to  their  busi- 
ness.   'They  are  a  commercial  nec- 
essity.    Business  can  be  transacted 
without  them  only  at  a  great  dis- 
advantage.   In  most  places  there  is 
no  choice  as  to  lines,   and   where 
there  is,  it  is  so  limited  that  a  vir- 
tual    monopoly     exists.'    ♦     ♦     ♦ 
Often  the  customer  cannot  afford  to 
wait,  and  must  submit  to  the  terms 
of  the  telegraph  company.    They  do 
not  stand  on  an  equality.     The  pub- 
lic is  compelled  to  accept  the  serv- 
ices of  the  telegraph  company  and 
to   rely    upon    its    discharging    its 
duty."     Western  Un.  Teleg.  Co.  v. 
Short,    63   Ark.   434,   3    Am.    Elec. 
Cas.   592,   696,   14   S.  W.   649,  per 
Battle,  J.     In  this  case  a  condition 
exempting    the    telegraph    company 
from    liability    for    mistakes,    etc., 
caused  by  its  own  negligence,  was 


held  void.  lUinois:  "The  fact  is 
conceded  that  a  telegraph  company 
is  the  servant  of  the  public  and 
bound  to  act  whenever  called  upon, 
their  charges  being  paid  or  ten- 
dered." Tyler,  Ullman  &  Co.  v. 
Western  Un.  Tel^.  Co.,  60  111.  421, 
1  Am.  Elec.  Cas.  14,  28,  per  Breese, 
J.,  where  it  was  held  that  telegraph 
companies  might  limit  their  com- 
mon-law liability  by  contract,  but 
that  they  could  not  exempt  them- 
selves from  liability  arising  from 
their  own  negligeuce.  In  Board  of 
Trade  Teleg.  Co.  v.  Bamett,  107 
111.  607,  1  Am.  Elec.  Cas.  565,  669, 
a  telegraph  company  is  spoken  of 
by  Scott,  J.,  as  a  quasi-public  serv- 
ant, a  case  where  the  right  of  such 
servant  to  exercise  eminent  domain 
and  the  rights  of  abutting  owners 
are  considered.  Indiana:  In  West- 
ern Un.  Teleg.  Co.  v.  Bierhaus,  8 
Ind.  App.  246,  4  Am.  Elec.  Cas. 
723,  726,  36  N.  E.  161,  it  is  said: 
"Telegraph  companies  are  quasi- 
public  corporations,  and  are,  under 
the  general  duty  they  owe  to  the 
public,  required  to  transmit  and 
deliver  any  messages  given  to  them 
for  that  purpose,  on  the  payment 
or  tender  of  the  usual  charges,  with 
reasonable  diligence,  and  in  the  or- 
der of  time  in  which  such  messages 
were  delivered,"  per  Reinhart,  J.,  a 
case  of  discrimination  and  willful 
disclosure  of  contents  of  telegram. 
In  Hockett  v.  State,  105  Ind.  250, 
6  N.  E.  178,  55  Am.  Rep.  201,  2 
Am.  Elec.  Cas.  1,  7,  8,  Niblack,  C. 
J.,  says  the  telephone  "  has  been  in 
use  long  enough  to  have  attained 
well  defined  relations  to  the  general 
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rapid  transmission  of  intelligence  is  necessary,  the  postal  serv- 
ice of  the  Government.  Their  business  intimately  concerns 
the  public,  and  on  this  account  the  Government  assumes  and 


public.  It  has  become  as  much  a 
matter  of  public  convenience  and 
public  necessity  as  were  the  stage- 
coach and  sailing  vessel  a  hundred 
years  ago,  or  as  the  steamboat,  the 
railroad  and  the  telegraph  in  later 
years.  *  *  *  All  the  instru- 
ments and  appliances  used  by  a 
telephone  company  in  the  prosecu- 
tion of  its  business  are  ♦  ♦  ♦ 
in  legal  contemplation,  devoted  to 
public  use."  This  was  a  case  relat- 
ing to  the  power  of  the  State  to 
control   telephone   rates   and  affect- 

• 

ing  the  character  of  the  telephone. 
See  also  Central  Union  Telephone 
Co.  v.  Bradbury,  106  Ind.  1,  5  N. 
E.  721,  and  §§  233,  273-278  herein. 
In  Central  Un.  Teleph.  Co.  v. 
Swoveland,  14  Ind.  App.  341,  6  Am. 
Elec.  Cas.  679,  688,  689,  42  N.  £. 
1035,  Reinhard,  J.,  says:  "The 
telegraph  is  an  instrumentality  of 
such  a  public  character  as  to  jus- 
tify in  its  behalf  the  exercise  of  the 
right  of  eminent  domain;  and  the 
same  is  true  of  the  telephone,  where 
it  is  not  wholly  a  private  affair,  the 
use  of  which  is  denied  to  the  pub- 
lic. Both  telegraph  and  telephone 
companies  are  engaged  in  business 
connected  with  the  public  interest. 
*  *  *  All  such  companies  are 
quasi-public  servants  and  the  law 
makes  it  their  duty  to  serve  the 
public  impartially  and  in  good 
faith.     ♦     ♦     *    The  telephone, 

though  of  comparatively  recent  in- 
troduction into  the  business  and 
commercial  world,  has  become  al- 
most indispensable  as  a  vehicle  of 
public  intelligence,  and  those  who 
operate  it  are  subject  to  all  the  le- 
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gal  duties  and  obligations  devolving 
on     other     quasi-public     servants, 
whether  such  duties  and  obligations 
arise  from  the  common  law  or  are 
created  by  the  statutes  of  the  State, 
or  both."     In  this  case  the  duties 
of  telephone  companies,  the  nature 
of   said   companies,   discrimination, 
and    rules   and    regulations    of    the 
same,     were     involved.    Kentucky: 
In  Smith  v.  Western  Un.  Teleg.  Co., 
83  Ky.   104,  1  Am.  Elec.  Cas.  743, 
748,  Holt,  J.,  declares  that  a  tele- 
graph company  is  "a  public  agent, 
it  exercises  a  quasi-public  employ- 
ment.    Carefulness  and  fidelity  are 
essentials  to  its  character  as  a  pub- 
lic   servant.     *     *     *     It    is    char- 
tered for  public  purposes;  extraor- 
dinary  powers   are,   therefore,   con- 
ferred upon  it;  it  has  the  power  of 
eminent  domain;  if  it  did  not  serve 
the  public  it  could  not  constitution- 
ally lay  a  wire  over  a  man's  land 
without  his  consent.  *  •    •    ♦    They 
undertake  to  exercise  a  public  em- 
ployment,    ♦    •     ♦    and  they  must, 
therefore,  bring  to  it  that  degree  oi 
skill  and  care  which  a  prudent  man 
would,  under  the  circumstances,  ex- 
ercise   in    his    own    affairs."    This 
case  was  one  relating  to  the  nature 
and  duties  of  telegraph  companies 
and  to  a  stipulation  limiting  liabil- 
ity.    In  Chapman  v.  Western  Un. 
Teleg.  Co.,  90  Ky.  266,  3  Am.  Elec. 
Cas.  670,  673,  13  S.  W.  880,  Holt, 
J.,   says:     "The  business  of  teleg- 
raphy, while  yet  in  its  infancy,  is 
already  of  wonderful  extent  and  im- 
portance to  the  public.    *    *     *     A 
telegraph  company  is  a  quasi-public 
agent,  and  as  such  it  should  exer- 
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has  the  right  to  regulate  their  business  so  as  to  insure  impar- 
tiality of  service,  and  prevent  the  exaction  of  unreasonable 
tolls.     Many  and  varied  interests  are  dependent  upon  them. 


cise  the  extraordinary  privileges  ac- 
corded to  it  with  diligence  to  the 
public."     This  case  involved  the  du- 
ties of  telegraph  companies,  and  the 
obligation  to  deliver  telegrams,  and 
damages  for  failure  so  to  do.    That 
a   telegraph    company   is   a   public 
agent   and   exercises  a  quasi-publio 
employment  and  must  exercise  care 
and  fidelity,  see  Western  Un.  Teleg. 
Co.  V.  Eubank,  100  Ky.  691,  18  Ky. 
L.  Rep.  995,  38  S.  W.   1068,  36  L. 
R.  A.  711,   6  Am.   Elec.   Cas.   770, 
776,  777,  per  Guffy,  J.,  a  case  re- 
lating to  the  status  and  nature  of  a 
telegraph  company  and  its  inability 
to   stipulate    against    its    common- 
law  liabilities.     Maine:    That  tele- 
graph  companies   assume    a   public 
or  quasi-public  employment  and  are 
a  commercial  necessity,  see  Bartlett 
V.  Western  Un.  Teleg.  Co.,  62  Me. 
209,  1  Am.  Elec.  Cas.  45,  48,   49, 
51,  52,  per  Banforth,  J.,  a  case  re- 
lating to  a  rule  granting  immunity 
from    negligence.    That     telegraph 
companies   exercise   public    employ- 
ment; that  they  are  bound  to  care 
and  diligence,  adequate  to  business 
undertaken,    and    that    they    must 
have  suitable  instruments  and  com- 
petent servants,  see  Fowler  v.  West- 
em  Un.  Teleg.  Co.,  80  Me.  381,  2 
Am.   Elec.   Cas.   607,   611,   613,    16. 
Atl.  29,  per  Foster,  J.    This  case 
involved  the  nature  and  duties  of 
telegraph  companies  and  the  unrea- 
sonableness of  stipulations.     Mary- 
land:    In    Chesapeake    &    Potomac 
Teleph.  Co.,  etc.  v.  The  Baltimore  & 
Ohio  Teleg.  Co.,  etc.,  66  Md.  399,  2 
Am.  Elec.  Cas.  416.  421,  422,  7  Atl. 
909,  it  was  declared  that  telegraph 


and  telephone  companies  exercise  a 
public  employment  and  serve  the 
public;  that  whether  a  corporation 
or  individual,  the  duty  to  the  pub- 
lio  was  the  same;  that  such  compa- 
nies are  a  public  necessity  and  in- 
dispensable to  commerce  and  busi- 
ness, and  are  public  vehicles  of  in- 
telligence, and  that  property  thus 
devoted  to  public  use  must  submit 
to  have  that  use  and  employment 
regulated  by  public  authority  for 
the  common  good.  Id.,  per  Alvey, 
C.  J.  This  case  also  involved  the 
question  of  discrimination  by  tele- 
phone companies  and  their  nature. 
Massachtisetta:  That  telegraph 
companies  exercise  a  public  or 
quasi-public  employment,  are,  to  a 
certain  extent,  public  servants  or 
agents,  and  must  exercise  a  high 
degree  of  diligence  in  their  under- 
takings, see  Ellis  v.  American  Teleg. 
Co.,  13  Allen  (Mass.),  226,  Allen's 
Teleg.  Cas.  306,  312,  314,  315,.  per 
Bigelow,  C.  J.,  a  case  relating  to 
the  nature  of  telegraph  companies 
and  right  to  make  reasonable  rules, 
etc.  As  to  the  public  nature  of 
this  business  having  been  recognized 
by  the  legislature  and  decisions  of 
the  States  and  of  the  United  States, 
see  Pierce  v.  Drew,  136  Mass.  75,  1 
Am.  Elec.  Cas.  *  571,  573,  574,  per 
Devens,  J.,  a  case  of  public  use,  ad- 
ditional servitude,  constitutional 
law  and  public  control. .  Michigan : 
That  telegraph  companies  exercise  a 
public  employment  and  cannot  dis- 
criminate, see  Western  Un.  Teleg. 
Co.  v.  Carew,  15  Mich.  525,  Allen's 
Teleg.  Cas.  345,  352,  353,  per  Chris- 
tianey>  J.^  a  case  relating  to  the  na^ 
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From  their  exceptional  position,  it  is  in  their  power,  by  a  cor- 
rupt use  of  their  knowledge  and  information,  to  reap  uncon- 
scionable advantage  in  the  marts  of  trade,  or  by  their  negli- 


ture  of  telegraph  companies  and 
limitation  of  liability.  Misitiasippi: 
Telegraph  companies  perform  pub- 
lic duties,  and  are  essential  agents 
in  the  transactions  of  commerce. 
Western  Un.  Teleg.  Co.  v.  Allen,  66 
Miss.  549,  3  Am.  Elec.  Cas.  676, 
679,*  6  So.  461,  per  Cooper,  J.,  a 
case  of  statutory  penalty  for  fail- 
ure to  deliver  a  telegram.  Mis- 
souri: Telegraph  and  telephone 
companies  are  public  corporations 
and  the  use  of  the  streets  of  a  city 
by  a  subway  company  is  a  public 
one.  Such  a  corporation  is  not  a 
private  one  for  personal  gain  only, 
but  the  business  in  which  it  is  en- 
gaged is  for  the  benefit  of,  and  used 
for  the  benefit  of  the  general  pub- 
lic. State  ex  rel.  National  Subway 
Co.  V.  St.  Louis,  145  Mo.  551,  576, 
7  Am.  Elec.  Cas.  195,  209,  46  S.  W. 
981,  42  L.  R.  A.  113,  per  Burgess, 
J.,  overruling  State  ex  rel.  St. 
Louis  Underground  Service  Co.  v. 
Murphy,  134  Mo.  548.  See  §§  197, 
276,  277  herein.  Nebraska:  A 
telephone  company  is  a  corporation 
affected  with  a  public  use,  a  public 
service  corporation.  Nebraska  Tele- 
phone Co.  V.  State  ex  rel.  Yeiser, 
55  Neb.  627,  7  Am.  Elec.  Cas.  860, 
864,  76  N.  W.  171,  45  L.  R.  A.  113. 
See  §§  21,  520,  521  herein.  "In 
the  present  state  of  civilization,  it 
would  be  idle  to  assert  that  a  tele- 
graph company  is  not  charged  with 
a  public  function.**  Western  Un. 
Teleg.  Co.  v.  Call  Publishing  Co.,  44 
Neb.  326,  5  Am.  Elec.  Cas.  673,  683, 
48  Am.  St.  Rep.  729,  62  N.  W.  506, 
per  Irvine,  C,  a  case  in  relation  to 
the  nature   of  telegraph   companies 
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and  discrimination.  "  That  the  tele- 
phone by  the  necessities  of  com- 
merce and  public  use  has  become  a 
public  servant,  a  factor  in  the  com- 
merce of  the  nation  and  of  a  great 
portion  of  the  civilized  world,  can- 
not be  questioned.  It  is  to  all  in- 
tents and  purposes  a  part  of  the 
telegraphic  system  of  the  country, 
and  in  so  far  as  it  has  been  intro- 
duced for  public  use  and  has  been 
undertaken  by  the  respondent,  so 
far  should  the  respondent  be  held 
to  the  same  obligation  as  the  tele- 
graph and  other  public  servants. ' 
State  ex  rel.  Webster  y.  Nebraska 
Teleph.  Co.,  17  Neb.  126,  1  Am. 
Elec.  Cas.  700,  702,  703,  704,  22  N. 
\\\  237,  per  Reese,  J.,  a  case  as  to 
the  status  and  nature  of  the  tele- 
phone and  telegraph  and  unlawful 
discrimination.  New  Hampshire: 
As  to  provision  in  statute  that  "  all 
telegraph,  telephone  and  electric 
light  companies  serving  parties  for 
hire  shall  be  deemed  to  be  public," 
etc.,  see  American  Loan  &  Trust  Co. 
v.  General  Elect.  Co.,  71  N.  H.  192, 
51  Atl.  660,  8  Am.  Elec.  Cas.  117, 
120,  a  case  as  to  the  right  of  such 
corporations  to  mortgage  property. 
Xcw  York:  The  business  of  tele- 
graph companies  is  "  in  the  nature 
of  a  public  employment."  De  Rutte 
V.  The  New  York,  Alb.  &  B.  Elec- 
tric, etc.,  Co.,  1  Daly  (N.  Y.),  547, 
30  How.  Pr.  (N.  Y.)  403,  Allen's 
Teleg.  Cas.  273,  280,  283,  284,  per 
Daly,  F.  J.,  a  case  as  to  the  nature 
of  such  companies,  limitation  of 
liability  and  negligent  transmis- 
sion of  message.  "  Are  engaged  in 
a  public  employment  for  hire  and 
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gence  entail  rain  and  disaster  upon  individuals  and  communi- 
ties.    ♦     ♦     ♦    Their  duty  springs  not  alone     *     *     *    from 


bound   to    exercise    care    and    dili- 
gence  adequate   to   the   obligations 
they  assume/'     Wolfskehl  v.  West- 
ern Un.  Teleg.  Co.,  46  Hun  (N.  Y.), 
542,  2  Am.  Elec.  Cas.  647,  648,  640, 
per  Dyl^man,  J.,  a  case  relating  to 
the  nature  pf  such  companies,  their 
duties,  etc.     They  exercise  "quasi- 
public  employments,"   "  owe  duties 
to  the  public,"  "  exercise  right  of 
eminent  domain,"  "  required  to  ex- 
ercise   due    diligence    to    transmit 
with  celerity  and  skill,"  "  have  be- 
come    necessary     instrumentalities 
for  conducting  the  business  of  the 
country."     Pearsall  v.  Western  Un. 
Teleg.  Co.,   124  N.  Y.  266,  3   Am. 
Elec.  Cas.  724,  731,  733,  36  N.  Y. 
St.  R.  307,  26  N.  E.  634,  per  Follett, 
C.  J.,  a  case  involving  the  nature 
and  status  of  telegraph  companies 
and  the  limitation  of  their  liability, 
ard  44  Hun,  532,  9  N.  Y.  St.  R. 
132.    Ohio:    They      "exercise      a 
quasi-public   employment,"    exercise 
the   *' power    of   eminent    domain," 
"employment  not  only  public  in  its 
nature,  but  it  has  become  a  neces- 
sity, alike  to  the  social  and  com- 
mercial   world."    Telegraph   Co.   v. 
Griswold,   37  Ohio  St.   301,   1   Am. 
Elec.  Cas.  320,  332,  333,  per  Boyn- 
ton,  C.  J.,  a  case  involving  the  na- 
ture and  status  of  telegraph  compa- 
nies and   exemption   from   liability 
in  case   of   negligence.    Pennsylva- 
nia:   Their  obligations  spring  from 
"  the  public  nature  of  their  employ- 
ment, and  the  contract  under  which 
their  particular  duty  is  assumed." 
They  "are  in  some  sort  public  in- 
stitutions, open  alike  to  all  and  are 
largely  used  in  conducting  the  com- 
merce of  the  country."    New  York 
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ft  Wash.  Print.  Teleg.  Co.  v.  Dry- 
burg,  36  Penn.  St.  208,  Allen's 
Teleg.  Cas.  157,  161,  162,  per  Wood-  . 
ward,  J.,  a  case  involving  the  na- 
ture of  telegraph  companies,  their 
duties  and  a  stipulation  exempting 
from  negligence.  Telephone  com- 
pany is  "equipped  with  the  right 
of  eminent  domain,"  "  is  a  quasi- 
public  corporation  and  must  serve 
everyone  who  applies,  on  equal 
terms.  It  is  not,  therefore,  a  cor- 
poration for  private  business." 
New  York  Teleph.  Co.  v.  Keesey,  6 
Penn.  Dist.  Co.  R.  366,  6  Am.  Elec. 
Cas.  107,  114,  per  Stewart,  J.,  a 
case  involving  also  the  status  and 
nature  of  such  companies,  their 
right  to  the  use  of  streets  and  abut- 
ting owners.  South  Carolina: 
Business  is  "  quasi-public."  '*  In 
the  discharge  of  their  duties,  the 
principal  qualifications  are  experi- 
ence, practice,  skill  and  good  faith 
on  the  part  of  their  agents  and 
servants."  Pinckney  Bros.  v.  West- 
em  Un.  Teleg.  Co.,  10  S.  C.  71,  1 
Am.  Elec.  Cas.  616,  520,  per  Simp- 
son, C.  J.,  a  case  involving  the  na- 
ture and  obligations  of  telegraph 
companies.  Tennessee :  Telegraph 
companies  like  common  carriers  are 
public  servants  and  are  held  to  a 
very  high  degree  of  diligence  and  a 
strict  discharge  of  duty.  Western 
Union  Teleg.  Co.  v.  Frith,  lOSTenn. 
167,  171,  58  S.  W.  118.  Are  "a 
quasi-public  corporation."  They 
have  valuable  franchises  conferred 
upon  them  by  the  public,  and  exer- 
cise the  right  of  eminent  domain. 
They  are  obliged  to  serve  the  pub- 
lic without  discrimination  and  for 
reasonable  charges.    Their  facilities 
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are  a  public  necessity,   both  com- 
mercially and  socially,  and  the  pub- 
lic  nature    of   their   occupation    is 
fully    recognized    by    statute,    and 
they  are  responsible  for  a  high  de- 
gree of  diligence.    Marr  v.  Western 
Un.  Teleg.  Co.,  85  Tenn.  629,  2  Am. 
Elec.   Cas.   720,  725,  726,  3   S.  W. 
496,  per  Lurton,  J.,  a  case  involv- 
ing the  nature  of  telegraph  compa- 
nies, their  duties,  and  stipulations 
limiting      liability.     Texas:     "Em- 
ployment   is     quasi-public.*'     '*  The 
general  duty  devolves  upon  them  to 
serve  the  public  impartially  and  in 
good  faith  to  all   alike."    Western 
Un.  Teleg.  Co.  v.  Neill,  67  Tex.  28a, 
1  Am.  Elec.  Cas.  352,  355,  per  Bon- 
ner, Assoc.  J.,  a  case  involving  the 
nature     of     telegraph      companies, 
their  duties  to  patrons  and  stipula- 
tions  limiting   liability.     The   busi- 
ness   of    a    telegraph    company    is 
*'  quasi-public  '*  in  character.    West- 
ern Union  Teleg.  Co.  v.  Hamilton, 
36  Tex.  Civ.  App.   300,  302,  81    8. 
W.  1052.     Utah:     It  is  simply  de- 
clared in  this  case  that  the  business 
of   telegraph   companies    is   as    im- 
portant to  the  public  as  that  of  car- 
riers, and  that  the  public  has  an  in- 
terest in  the  service.    The  case  was 
one    holding    that    such    companies 
could  not  stipulate  against  exemp- 
tion   from    liability    arising    from 
their     own     negligence.     Wertz     v. 
W^estern   Un.    Teleg.    Co.,    7    Utan, 
446,  3  Am.  Elec.  Cas.  808,  810,  27 
Pac.    172,    per    Zane,    C.    J.     Ver- 
mont:   They    "are    engaged    in    a 
business  of  a  public  nature,"  "  must 
serve  all  who  come,"  "  are  liable  for 
negligence."    Gillis  v.  Western  Un. 
Teleg.  Co.,  61  Vt.  461,  17  Atl.  736, 
2  Am.  Elec.  Cas.  841,  843,  per  Row- 
ell,  J.,  a  case  of  the  legal  status  of 
telegraph  companies,  the  nature  of 
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their    business,    and    limitation    of 
liability    agamst     negligence.     Vir- 
ginia:   They   "owe   important   du- 
ties to  the  public."    "  Must  act  in 
good    faith     towards    the    public." 
"  In  their  relation  to  and  with  the 
public  they  are  deemed   a  kind  of 
public  institution  strictly  private.' 
Western  Un.  Teleg.  Co.  v.  Reynolds, 
77  Va.   173,   1  Am.  Eleq.  Cas.  487, 
497,  408,  501,  quoting  with  approv- 
al from  several  cases.     This  case  in- 
volves the  status  and  nature  of  tele- 
graph   companies    and    recovery    ol 
statutory    penalty    for    failure    to 
transmit  telegram.     In  a  later  case 
in  this   State,   it   is   said :     "  It   is  ^ 
true  that  the  use  of  the  telegraph 
company  is  a  public  use;  that  the 
company  is  a  public  corporation  as 
to  wnich  the  public  has  rights  which 
the  law  will  enforce.    •     ♦    ♦    The 
use,   while  in  one   sense   public,   is 
not  for  the  public  generally;   it  is 
for  the  private  profit  of  the  corpo- 
ration."    Western  Un.  Teleg.  Co,  v. 
Williams,  86  Va.  696,  3  Am.  Elec. 
Cas.    184,    194,    11    S.    E.    106,   per 
Lacy,   J.,    a    case   of   the   right   to 
place  poles  and  wires  in  the  high- 
way and  of  abutting  owners'  rights. 
See  further  as  to  degree  of  dili- 
gence,  as   to   duty   and   furnishing 
suitable    instruments,    etc..    United 
States:    Western  Un.  Teleg.  Co.  v. 
Cook    (U.    S.    C.    C.    A.,    9th    Cir., 
1894),  61  Fed.  624,  9  C.  C.  A.  680, 

5  Am.  Elec.  Cas.  799,  803,  805,  per 
Ross,  Dist.  J.  Arkansas:  West- 
ern Un.  Teleg.  Co.  v.  Short,  53  Ark. 
434,  3  Am.  Elec.  Cas.  592,  595, 14  S. 
W.  649,  per  Battle,  J.;  Little  Rock 

6  Fort  Smith  Teleg.  Co.  v.  Davis, 
41  Ark.  79,  1  Am.  Elec.  Cas.  526, 
529,  per  English,  C.  J.  California: 
Cal.  Civ.  Code,  §  2162.  Georgia: 
Western  Un.  Teleg.  Co.  v.  Fontaine, 
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contract,  but  is  the  result  of  the  character  of  their  business,  and 
the  laws  regulating  them/'  ^^ 

Again,  "  A  telegraph  company  is  a  quasi-public  corporation 
—  private  in  the  o^vne^ship  of  its  stock,  but  public  in  the  na- 
ture of  its  duties.  It  has  all  the  powers  of  a  private  corpo- 
ration, such  as  a  separate  legal  existence,  perpetual  succession 
and  freedom  from  individual  liability ;  and  possesses  also  in  ad- 
dition thereto,  the  extraordinary  privileges  which  under  our 
constitution  can  be  exercised  only  by  such  corporations  as  are 
organized  for  a  public  purpose,  and  then  only  when  necessary 
for  the  proper  fulfillment  of  such  purpose.  Among  the  ex- 
traordinary privileges  enjoyed  by  such  corporations  is  the  con- 
demnation of  private  property,  which  can  never  be  taken  for 
a  private  purpose.  The  acceptance  of  such  privileges  at  once 
fixes  upon  the  corporation  the  indelible  impress  of  a  public 
use.  A  telegraph  company  is  essentially  public  in  its  duties. 
Without  such  public  duties  there  would  be  neither  reason  for 
its  creation  nor  excuse  for  its  continued  existence.  In  fact, 
being  the  complement  of  the  postal  service,  it  is  one  of  those 


58  Ga.  433,  1  Am.  Elec.  Cas.  229, 
231,   239,   per  Warner,  C.   J.     Illi- 
nois:    Tyler  v.  Western  Un.  Teleg. 
Co.,  60  111.  421,  1  Am.  Elec.  Cas.  14, 
23,  per  Breese,  J.    Indiana:    West- 
cm  Un.  Teleg.  Co.  v.  Moore,  12  Ind. 
App.    136,   5   Am.    Elec.    Cas.    700, 
703,   39  N.   E.   874,   per  Gavin,  J. 
Maine:     Fowler    v.    The    Western 
In.  Teleg.  Co.,  80  Me.  381,  2  Am. 
Elec.  Cas.  607,  611,  612,  613,  614, 
15   Atl.   29,  per   Foster,  J.,   where 
various  expressions  of  the  courts  as 
to   degree   of    care    are    considered. 
Massackuseits:     Ellis  v.  The  Amer. 
Teleg.  Co.,  13  Allen    (Mass.),   226, 
Allen's   Teleg.    Cas.    306,    314,    per 
Bigelow,    C.    J.    Michigan:     West- 
em   Un.   Teleg.    Co.   v.   Carew,    15 
Mich.  625,  Allen's  Teleg.  Cas.  345, 
353,  per  Cbristiancy,  J.    Missouri: 
Reed  v.  Western  Un.  Teleg.  Co.,  135 
Mo.  661,  37  S.  W.  904,  34  L.  R.  A. 
492,  6  Am.  Elec  Cas.  791,  796,  37 


S.  W.  904,  et  scq..  per  Gantt,  P.  J. 
\ew  York:  Baldwin  v.  United 
States  Teleg.  Co.,  45  ^.  Y.  744,  Al- 
len's Teleg.  Cas.  613,  651,  per  Al- 
len,  J.  Tennessee:  Marr  v.  West- 
ern Un.  Teleg.  Co.,  85  Tenn.  529,  2 
Am,  Elec.  Cas.  720,  726,  3  S.  W. 
496,  per  Lurton,  J.;  Western  Un. 
Teleg.  Co.  v.  Mellon,  96  Tenn.  66,  6 
Am.  Elec.  Cas.  835,  837,  33  S.  W. 
725,  per  McAlister,  J.  Virginia: 
Western  Un.  Teleg.  Co.  v.  Reynolds, 
77  Va.  173,  1  Am.  Elec.  Cas.  487, 
496,  501,  502,  per  Lacy,  J.  See 
sections  herein  as  to  rules  and  regu- 
lations, limitation  of  liability,  stip- 
ulations, conditions,  penalty,  stat- 
utes and  discrimination. 

i«Reed  v.  Western  Un.  Teleg.  Co., 
136  Mo.  661,  37  S.  W.  904,  34  L.  R. 
A.  492,  6  Am.  Elec.  Cas.  791,  796, 
797,  per  Gantt,  P.  J.,  a  case  where 
a  stipulation  exempting  the  com- 
pany from  negligence  was  held  void. 
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great  public  agencies  so  important  in  its  nature  and  far-reach* 
ing  in  its  application  that  some  of  our  wisest  statesmen  have 
deemed  its  continued  ownership  in  private  hands  a  menace  to 
public  interests."  ^^ 

That  a  telegraph  company  owes  certain  duties  to  the  public 
which  are  not  dependant  upon  personal  contract  but  are  im- 
posed by  operation  of  law,  is  illustrated  by  the  case  of  receiv- 
ing, transmitting  and  delivering  telegiams  where  the  company 
cannot  insist  upon  a  personal  contract  contrary  to  its  usual 
custom  or  contrary  to  public  policy ;  so  the  failure  to  promptly 
deliver  a  telegram  is  not  only  a  breach  of  contract  but  a  failure 
to  perform  a  duty  which  the  comjiany  as  a  servant  of  the 
people  is  under  obligation  to  perform.*®  A  telephone  company 
organized  to  establish  and  maintain  a  public  telephone  sys- 
tem for  the  purpose  of  furnishing  telephone  commimication 
between  its  subscribers  and  which  under  the  statute  of  its 
incorporation  has  the  right  of  eminent  domain  is  organized  for 
a  public  purpose.  Its  business  is  of  a  public  character  and 
it  is  a  quasi-public  corporation.  It  depends  upon  the  public 
for  its  support  and  the  public  depends  upon  it  for  its  accom- 
modations.*® 

§  15.  To  what  extent  telegraph  company  common  carrier  — 
Generally.— Outside  of  any  constitutional  or  statutory  pro- 
visions relating  directly  to  the  status  of  telegraph  companies  as 
common  carriers,  and  irrespective  of  any  constitutional  pro- 
vision or  statute  prescribing  their  duties  or  governing  their 
obligations  and  liabilities,  there  have  been  constant  discussions 
upon  the  point  whether  such  companies  are  or  are  not  common 
carriers,  or  to  what  extent,  if  to  any,  they  are  liable  as  said 
carriers.  In  other  words,  having  in  view  our  first  statement, 
to  what  extent,  if  to  any,  can  they,  by  stipulation,  exempt  them- 
selves from  liability,  especially  for  their  own  negligence;  to 

17  Green  v.  Western  Union  Teleg.  las,    J.,    citing    Reese    v.    Western 

Co.,   136  N.  C.  489,  491,  49  S.   E.  Union  Telegraph  Co.,  123  Indl  294. 

166,  103  Am.  St.  Rep.  970,  67  L.  R.  See  §§  733  et  seq.  herein. 
A.  986,  per  Douglas,  J.  i»  Cumberland    Teleph.    &    Teleg. 

i«  Cashion  v.  Western  Union  Tele-  Co.  v.  City  of  Evansville,  127  Fed. 

graph  Co.,  124  N.  C.  459,466,45  L.  187,    190,    per    Anderson,   Dirt.   J., 

R.  A.  160,  32  S.  E.  746,  per  Doug-  case  aff'd  143  Fed.  238. 
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what  extent,  if  to  any,  are  they  subject  to  the  rule  against  dis- 
crimination;  to  what  extent,  if  to  any,  can  they  impose  terms 
as  conditions  precedent,  to  taking  messages,  or  as  a  basis  of  re- 
fusal to  take  them ;  and  to  what  extent,  if  to  any,  are  they  sub- 
ject to  common-law  duties,  as  common  carriers  ?  We  have  seen 
that  sucli  companies  are  instrumentalities  of  a  public  nature; 
that  their  business  is  in  the  nature  of  a  public  employment; 
that  they  are  public  or  quasi-public  servants,  and  that  by  vir- 
tue solely  of  such  public  character  they  exercise  the  right  of 
eminent  domain.  But  exactly  to  what  point,  in  their  legal  re- 
lations to,  and  responsibility  as,  common  carriers,  does  this  po- 
sition of  acting  for  the  benefit  of  the  public  carry  them  ?  An 
examination  of  the  authorities  in  the  following  sections  shows 
how  almost  imperceptible  is  the  line  of  demarcation  b(»tween 
common  carriers  and  telegraph  companies.  Xo  rule  has  as 
yet  been  stated  showing  the  exact  legal  status  and  nature  of 
telegraph  companies.  It  is  true  that  it  has  been  constantly 
asserted  that  they  are  not  cornnion  carriers,  an  absolute  nega- 
tion on  its  face  of  any  similarity,  but  this  assertion  has  in  al- 
most every  case  been  followed  by  exceptions,  until  the  assertion 
has  become  almost  merged  into  the  exceptions.  We  have  care- 
fully examined  the  decisions,  however,  and  believe  the  follow- 
ing sections  state  the  law  as  sustained  by  the  weight  of  author- 
ity upon  the  point  of  the  status  of  telegraph  companies  in  rela- 
tion to  common  carriers. 

§  16.  Telegraph  company  not  common  carrier  in  strictest 
sense. —  Although  there  are  some  apparently  dissenting  opin- 
ions, even  of  recent  date,  nevertheless  it  can  be  authoritatively 
stated  that  a  telegraph  company  is  not  a  common  carrier  in  the 
strictest  sense.  It  is  not  subject  to  the  extraordinary  limita- 
tions, obligations  and  responsibilities  imposed  by  law  on  com- 
mon carriers,  even  though  they  are  engaged  in  a  business  al- 
most, perhaps  quite,  as  important  as  common  carriers.  They 
cannot  be  held  to  the  strictest  accountability  for  absolute 
safety,  accuracy  and  promptness  in  transmitting  messages, 
communications  or  intelligence.  Their  duties  are  diiferent, 
and  performed  in  different  ways.  Their  means  and  instrumen- 
talities for  transmission  differ  from  the  means  and  methods  of 
transportation  of  common  carriers.     Their  responsibility  differs 
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in  a  measure  corresponding  to  the  difference  in  the  nature 
of  the  services  they  perform.  Carriers  are  liable  under  the 
general  rule  for  all  losses  not  occasioned  by  the  act  of  Grod  or 
the  public  enemy. ^     But  even   with   skillful   operators,   em- 


20 "Act  of  God.  Such  inevitable 
accident  as  cannot  be  prevented  by 
human  care,  skill  or  foresight,  but 
results  from  natural  causes,  such  as 
lightning  and  tempest,  floods  and 
inundation."  Anderson's  Diet,  of 
Law,  p.  23,  citing  McHenry  v.  Phil- 
adelphia, etc.,  R.  Co.,  4  Harr. 
(Del.)  442,  Booth,  C.  J.  "Act  of 
Crod  '*  is  occasioned  by  exclusively 
natural  causes,  which  human  skill 
and  foresight  could  not  prevent. 
Wald  V.  Pittsburg,  C.  C.  &  St.  L. 
R.  Co.,  162  III.  545,  5  Am.  &,  Eng. 
R.  R.  Cas.  (N.  S.)  70,  44  N.  E.  888, 
35  L.  R.  A.  356,  44  S.  E.  888.  "  By 
the  term  'act  of  God,'  is  meant 
something  s^iperhuman  or  some- 
thing in  opposition  to  the  act  of 
man.  A  loss  occurring  by  the  '  act 
of  God,'  which  might  have  been 
avoided  by  the  exercise  of  reason- 
able skill  and  care  is  not  such  a 
loss  by  the  act  of  God  as  will  ex- 
empt a  carrier  from  liability.  A 
loss  arising  from  the  great  fire  in 
Chicago  is  not  a  loss  arising  from 
the  act  of  God.'*  Chicago,  etc.,  Ry. 
Co.  V.  Sawyer,  69  III.  285,  18  Am. 
Rep.  613,  and  note,  618  "Wind, 
tide  and  other  acts  of  God  permit- 
ting." Adams  v.  Eames,  19  Wash. 
425,  53  Pac.  546.  High  water, 
when  not  act  of  God.  Chicago,  B. 
&  Q.  R.  Co.  V.  Manning,  23  Neb. 
552,  37  N.  W.  462.  Sudden  and  se- 
vere whirlwind  which  has  not  previ- 
ously occurred,  excuses  carrier. 
Gulf  C.  &  S.  F.  R.  Co.  V.  Compton 
(Tex.  Civ.  App.),  38  S.  W.  220. 
Earthquake  is.  Slater  v.  So.  Car. 
B.   Co.,  29   S.   C.  96,  6   S.   E.   936. 
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Unprecedented  storms  and  floods  as 
acts  of  God.  Edson  v.  Pennsylva- 
nia Co.,  70  III.  App.  654;  Wald  v. 
Pittsburg.  C.  C.  &  St.  L.  R.  Co., 
162  III.  545,  5  Am.  &,  Eng.  R.  Cas. 
(N.  S.)  70,  44  N.  E.  888.  See  fur- 
ther as  to  "  act  of  God,"  Joyce  on 
Damages,  §§  44,  70,  982;  note,  13 
Am.  Rep.  618-621;  Shearman  & 
Redfield  on  Neg.  (5th  ed.),  §§  16, 
39,  and  note;  Thomas  on  Xeg.  (ed. 
1895),  p.  129,  §  xi  et  seq.;  Elliott 
on  Railroads  (ed.  1897),  §§  941, 
1455-1457,  1481,  1534,  1651,  1695; 
2  Wait's  Act.  &  Def.  25-28,  126, 
435,  6  id.  12,  432^35,  2  Parsons 
on  Contracts  (8th  ed.),  bottom  pp. 
169,  170,  n.  1;  2  Sutherland  on 
Dam.  (ed.  1893),  §§  476,  655,  709; 
Actus  Dei  nemini  facit  injuriam. 
Brown's  Leg.  Mex.  (7th  ed.),  p.  229 
et  seq.  Referring,  however,  to  the 
general  rule  above  stated,  Mr.  Suth- 
erland says :  "  So  the  exception  is 
often  stated  for  brevity;  but  these 
others  are  also  well  settled;  he  is 
not  liable  for  losses  or  injuries 
from  any  inherent  defect  or  quality 
or  vice  of  the  thing  carried;  nor  for 
those  arising  from  the  act  of  the 
public  authorities,  or  caused  by 
some  act  or  omission  of  its  owner. 
His  liability  is  not  affected  by  the 
kind  of  motive  power  he  employs, 
and  does  not  depend  on  contract, 
but  is  imposed  by  law.  He  is  bound 
to  carry  for  all  persons  who  apply 
and  on  the  common-law  liability, 
though  he  may,  as  has  been  stated, 
contract  with  the  shipper  to  abate 
in  some  degree  its  rigor."  3  Suth- 
erland on  Dam.  (ed.  1893),  §  916. 
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ployees,  servants  and  agents,  and  with  the  most  effective  and 
approved  apparatus  known,  telegraph  companies  cannot  guard 
against  inherent  and  insurmountable  imperfections  of  wires, 
metals  or  connecting  apparatus,  irregularities  in  the  power  or 
efficiency  of  the  electrical  current,  or  certain  atmospheric  or 
other  natural  and  incontrollable  disturbances.  In  stating  this 
rale  that  telegraph  companies  are  not  in  the  strictest  sense 
common  carriers,  we  believe  the  principal  determining  point 
is  the  public  nature  of  tHe  business  of  such  companies,  and  the 
constantly  growing  necessity  of  the  telegraph  in  all  public  and 
commercial  affairs.  The  exact  status  of  telegraph  companies 
has,  to  the  extent  above  stated  in  this  section,  been  settled  by 
the  weight  of  authority, ^^  and  should,  to  said  extent,  be  gov- 


21  Telegraph  companies  are  not 
subject  to  the  same  rule  of  responsi- 
bility nor  held  to  the  same  rule  of 
strictest  accountability.  A  common 
carrier  is  liable  for  all  losses  not 
caused  by  the  act  of  God  or  the 
public  enemy.  Telegraph  companies 
not  liable  for  errors  resulting  from 
the  peculiar  and  unknown  condition 
of  the  atmosphere  or  any  agency 
from  any  source  which  the  degree 
of  skill  and  care  required  of  such 
companies  cannot  guard  against. 
The  Western  Un.  Teleg.  Co.  v. 
Short,  53  Ark.  434,  3  Am.  Elec.  Cas. 
592.  505,  506,  14  S.  W.  640,  per 
Battle,  J.,  a  case  holding  a  stipula- 
tion against  negligence  void. 

"  No  similarity  in  the  services  to 
be  performed,  in  the  nature  of  the 
things  to  be  transported  or  trans- 
mitted, OK  the  purposes  to  be  ef- 
fected, and,  as  a  consequence,  none 
as  to  the  measure  of  damages  for 
failure  to  perform  their  respective 
agreements.  *  •  *  It  can  safe- 
ly be  said,  however,  that  the  larger 
part  of  all  messages  sent  are  of  a 
commercial  or  business  nature, 
which  suggest  value.  •  •  ♦  The 
common    carrier    charges    different 


rates  of  freight  for  different  arti- 
cles, according  to  their  bulk  and 
value,  and  their  respective  risks  of 
transportation,  and  provides  differ- 
ent methods  for  the  transportation 
of  each.  It  is  not  shown  here  that 
the  defendant  company  had  any 
scale  of  prices  which  were  higher  or 
lower,  as  the  importance  of  the  des- 
patch was  great  or  small."  The 
Western  Un.  Teleg.  Co.  v.  Hyer,  22 
Fla.  637,  2  Am.  Elec.  Cas.  484,  488, 
489,  1  So.  120,  per  the  chief  jus- 
tice, a  case  holding  the  company  to 
a  prompt  and  skillful  performance 
of  their  undertaking,  where  a  mes- 
sage is  delivered  to  the  operator 
and  consideration  paid;  also  a  case 
where  the  failure  to  inform  the 
operator  of  the  importance  of  the 
telegram  did  not  aid  the  company. 

"  Not  subject  to  extraordinary 
limitations  and  responsibilities"  of 
common  carriers.  Stamey  v.  The 
Vi^estem  Un.  Teleg.  Co.,  92  Ga.  613, 
4  Am.  Elec.  Cas.  699,  701,  18  S.  W. 
1008,  per  Lumpkin,  J.,  a  case  of 
right  to  make  reasonable  rules  and 
regulations. 

"Strong  reasons  might  be  urged 
in  favor  of  holding  these  companies 
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erned  by  the  rule  stare  decises.  In  deducing  the  rule  above 
stated,  we  have  eliminated  the  points,  often  urged,  of  exclusive 
possession  and  control  of  the  goods  by  the  carrier,  and  the  op- 
portunities for  embezzlement  or  theft  afforded,  and  the  obliga- 
tion to  deliver  the  goods  themselves,  nor  have  we  considered  the 


to  the  severe  liability  of  common 
carriers,  but  the  current  of  author- 
ity at  this  time  is  not  *  *  *  in 
that  direction."  l^ler  ▼.  Western 
Un.  Teleg.  Co.,  60  111.  491,  1  Am. 
Elec.  Cas.  14,  19,  22,  28,  per  Breese, 
J.,  holding  that  telegraph  compa- 
nies may  limit  their  common-law 
liability  by  contract.  Case  also  of 
effect  as  to  notice  of  printed  condi- 
tions, and  a  stipulation  as  to  ex- 
emption from  error,  etc.,  held  void. 
Stated  that  liability  of  telegraph 
companies  has  never  been  so  great 
as  that  of  common  carriers,  in  dis- 
cussing the  validity  of  a  stipulation 
limiting  the  time  in  which  an  ac- 
tion for  damages  could  be  brought. 
Western  Un.  Teleg.  Co.  v.  Mere- 
dith, 95  Ind.  93,  1  Am.  Elec.  Cas. 
643,  644,  per  Elliott,  J.  Telegraph 
and  telephone  companies  and  the 
distinction  between  them  and  com- 
mon carriers  considered,  and  it  is 
said  that  they  do  not  occupy  the  ex- 
act }egal  status  of  common  car- 
riers. Central  Un.  Teleph.  Co.  v. 
Swoveland,  14  Ind.  App.  341,  42  N. 
E.  1036,  6  Am.  Elec.  Cas.  679,  687, 
688,  42  N.  E.  1035,  per  Reinhard,  J. 
This  case  also  holds  that  both  tele- 
graph and  telephone  companies  are 
quasi-common  carriers  certainly  un- 
der the  statute  requiring  impartial 
service,  good  faith  and  diligence. 
The  right  to  make  reasonable  rules 
and  regulations  and  limitations' 
thereon  is  considered.  Current  of 
authorities  is  that  they  are  not 
common  carriers  "because  the 
transmission  of  messages  is  neoea- 
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sarily  subject  to  the  risk  of  mis- 
take and  interruption.  The  wire  is 
exposed  to  the  interference  of 
strangers;  a  surcharge  of  electricity 
in  the  atmosphere  or  a  failure  of  or 
irregularity  in  the  electrical  cur- 
rent may  stop  communication;  and 
it  is  continually  subject  to  danger 
from  accident,  malice  and  climatic 
influence,  where  the  company  has 
not  the  immediate  custody  of  the 
message  as  a  common  carrier  has  of 
the  merchandise  it  carries."  Smith 
V.  Western  Un.  Teleg.  Co.,  83  Ky. 
104,  1  Am.  Elec.  Cas.  743,  747,  748, 
per  Holt,  J.,  holding  that  a  tele- 
graph company  cannot  relieve  itself 
by  stipulation  from  liability  for  to- 
tal failure  to  deliver  a  message. 

''  IncontroUable  influences  from 
atmospheric  causes  are  likely  to 
change  the  wires  and  pervert  a  tele- 
graphic message.  It  is  unreason- 
able to  apply  the  doctrine  which  ap- 
plies to  common  carriers  to  a  case 
like  the  present."  Shield  v.  Wash- 
ington Teleg.  Co.  (Dist.  Ct.  New 
Orleans),  9  West.  L.  J.  283,  case 
of  error  in  telegram  and  nominal 
damages;  message  nor  sender  dis- 
closed importance  of  telegram. 

"They  are  not  common  carriers 
in  the  strict  sense  of  the  term,"  al- 
though engaged  in  a  business  al- 
most if  not  quite  as  important. 
**  But  while  the  analogy  ♦  •  ♦ 
is  very  strong,  nevertheless  their 
responsibility  differs  in  a  manner 
corresponding  to  the  difference  in 
the  nature  of  the  services  they  per- 
form," etc.    Fowler  v.  Western  Un. 
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argument  that  the  telegraph  company  has  no  property  com- 
mitted to  its  care,  and  nothing  which  can  be  stolen  or  taken 
away,  and  has  nothing  of  value  in  its  possession,  but  merely 
an  invisible,  intangible,  something.  These  arguments  were 
originally  advanced  many  years  ago,  at  a  period  when,  it  may 


Tel^.  Co.,  80  Me.  381,  2  Am.  Elec. 
Cas.  607,  611,  614,  10  Atl.  29,  per 
Foster,  J.,  deciding  that  such  com- 
panies are  held  to  a  high  degree  of 
diligence      and      cannot      stipulate 
against  own   negligence.     That  the 
liabilities   of  a  common  carrier  do 
not  attach  to  the  business  of  a  tele- 
graph company  "  may  now  be  con- 
sidered as  well  settled."     Bartlett  v. 
Western  Un.  Teleg.  Co.,  62  Me.  209, 
1  Am.  Elec.  Cas.  45,  55,  per  Dan- 
forth,  J.,  holding  a  stipulation  ex- 
empting   from    all    liability    to    be 
void.     That   telegraph    company    is 
not  a  common  carrier,  discussed  at 
length  by  counsel,  and  so  held  by 
the  court.     Birney  v.  New  York  cl 
Wash.  P.  Teleg.  Co.,  18  Md.  341,  81 
Am.  Dec.   607,   Allen's  Teleg.   Cas. 
195,  203-207,   211,   212,   a   case   of 
the  right  to  establish  rules  and  reg- 
ulations  under  the  Maryland  stat- 
ute of  1852,  c.  369.     In  the  follow- 
ing case   the    statute    limited    and 
defined   the  powers  of  a  telegraph 
company,  and  prescribed  and  regu- 
lated their  duties  to  a  certain  ex- 
tent (Gen.  Stat.  Mass.,  c.  64),  but 
the  court   discussed   at   length   the 
general     proposition    and    declared 
that  while  their  duties  and  obliga- 
tions were,  in  some  respects,  simi- 
lar, still   the  extent   or   degree   of 
their    responsibility    was    not    the 
same;  that  even  with  skill  and  care 
errors    in    transmission    were    un- 
avoidable;   that    no    property    was 
committed  to  the  company's  hands, 
etc.    Ellis  V.   American  Telep.   Co., 
13    Allen     (Mass.),    226,     Allen's 


Teleg.  Cas.  306,  310,  312  et  seq., 
per  Bigelow,  C.  J.,  a  case  holding 
that  telegraph  companies  may  make 
reasonable  rules  and  regulations. 
''  The  liability  of  a  telegi'aph  com- 
pany is  quite  unlike  that  of  a  com- 
mon carrier,"  the  distinction  is  stat- 
ed. Grinnell  v.  Western  Un.  Teleg. 
Co.,  113  Mass.  299,  1  Am.  Elec. 
Cas.  70,  73,  per  Gray,  C.  J.,  a  stat- 
ute against  discrimination  was  also 
involved  in  this  case.  (Gen.  Stat. 
Mass.,  c.  64,  §  10),  also  the  valid- 
ity of  a  stipulation  limiting  liabil- 
ity. They  are  not  common  carriers 
and  their  obligations  and  liabilities 
are  not  measured  by  the  same  rules. 
"  Like  common  carriers  "  they  "  ex- 
ercise a  public  employment,"  and 
there  is  *'  but  very  little  substantial 
resemblance."  Western  Un.  Teleg. 
Co.  V.  Carew,  15  Mich.  525,  Allen's 
Teleg.  Cas.,  345,  352,  353,  per  Chris- 
tiancy,  J.,  a  case  of  stipulation,  lim- 
iting responsibility,  held  reasonable; 
also  of  acceptance  of  printed  condi- 
tions. The  statute  of  this  State 
(Comp.  L.  of  Mich.,  c.  70)  prescribes 
tne  duties  and  liabilities  of  tele- 
graph companies,  the  chief  one  of 
which  is  impartiality  and  good 
faith.  **  Almost  universally  admit- 
ted **  that  they  are  not  common  car- 
riers. Birkett  v.  Western  Un.  Teleg. 
Co.,  103  Mich.  361,  50  Am.  St  Rep. 
374,  6  Am.  Elec.  Cas.  727,  731,  732, 
61  N.  W.  645,  per  Grant,  J.,  hold- 
ing  condition  as  to  repetition  valid 
in  absence  of  gi'oss  and  willful  neg- 
ligence, and  signing  of  message 
blank  bound  sender.    ''Their  duties 
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be  reasonably  conceived,  the  tendency  of  the  courts,  as  well  as 
of  Congress,  was  and  had  been  to  aid  and  encourage  the  tele- 
graphic system.  But  irrespective  of  this  latter  suggestion,  it 
is  apparent  that  such  an  argument  does  not  go  to  the  real  issue, 
and  if  it  did,  and  were  true,  and  were  carried  out  to  its  logical 


spring  not  alone  ♦  •  •  from 
contract,  but  is  the  result  of  the 
character  of  their  business  and  the 
laws  regulating  them/'  Also  de- 
clared that  it  could  not  be  held  that 
the  same  degree  of  responsibility 
should  attach  to  telegraph  com- 
panies now  as  when  their  system 
was  crude  and  appliances  experi- 
mental. They  are  not  common  car- 
riers ;  that  title  has  been  abandoned. 
The  system  "occupies  a  unique  and 
peculiar  place,  and  all  analogies  to 
former  agencies  fail  when  we  come 
to  apply  the  rules  of  liability." 
Reed  v.  Western  Un.  Teleg.  Co.,  135 
Mo.  661,  37  S.  W.  904,  34  L.  R.  A. 
492,  6  Am.  Elec.  Cas.  791,  796,  797, 
37  S.  W.  904,  per  Gantt,  P.  J.,  hold- 
ing that  such  companies  cannot,  by 
stipulation,  exempt  themselves  from 
liability  for  negligence.  The  rea- 
sons "  usually  assigned  for  the  ex- 
traordinary responsibility  of  com- 
mon carriers"  not  applicable  to 
telegraph  companies;  the  relation 
they  occupy  to  the  public  makes  it 
necessary,  for  reasons  of  public  pol- 
icy, to  hold  them  to  a  more  strict 
accountability  than  bailees,  etc. 
(Laws  N.  Y.,  1848,  p.  395,  makes  it 
the  duty  of  telegraph  companies  to 
transmit  messages  with  impartiality 
and  good  faith.)  De  Rutte  v.  New 
York,  Albany,  etc.,  Teleg.  Co.,  1 
Daly  (N.  Y.),  647,  30  How.  Pr.  (N. 
Y.)  403,  Allen's  Teleg.  Cas.  273, 
280,  284  et  seq.,  per  Daly,  F.  J.,  a 
case  of  liability  for  error,  where  mes- 
sage over  connecting  lines  and  lim- 
itation of  liability  by  requiring  mes- 
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sage  to  be  repeated.  Held  not  liable 
as  common  carrier  and  distinction 
made.  Leonard  v.  New  York,  Al- 
bany, etc.,  Teleg.  Co.,  41  N.  Y.  544, 
1  Am.  Rep.  446,  Allen's  Teleg.  Cas. 
500,  503,  505,  506,  510,  per  Hunt, 
J.,  and  Woodruff,  J.,  holding  com- 
pany liable  for  negligence  in  tran- 
scribing message.  Although  not, 
strictly  speaking,  common  carriers, 
the  law  considers  them  such,  '^  sub- 
ject only  to  such  modifications  as 
the  peculiar  nature  of  their  busi- 
ness renders  absolutely  necessary." 
The  nature  of  their  relation  to  com- 
mon carriers  is  also  discussed. 
Baldwin  v.  United  States  Teleg.  Co., 
54  Barb.  505,  6  Abb.  Pr.  (N.  S.) 
405,  on  demurrer;  45  N.  Y.  744, 
rev'g  54  Barb.  505,  Allen's  Teleg. 
Cas.  613,  641,  per  James,  P.  J.;  Id. 
651,  per  Allen,  J.,  a  case  of  lia- 
bility where  transmission  is  over 
connecting  lines  and  the  effect  of 
notice  of  importance  of  telegram. 
Such  companies'  method  of  business 
is  radically  and  essentially  different 
from  that  of  common  carriers. 
**  The  peculiar  and  stringent  rules 
by  which  the  latter  is  (are)  con- 
trolled and  regulated  can  have  very 
little  just  and  proper  application  to 
the  former."  (Statute  N.  Y.,  Laws 
1848,  c.  265,  §  11,  makes  it  the  duty 
of  such  companies  to  receive  de- 
spatches and  to  transmit  with  im- 
partiality, etc.)  "They  may,  in 
one  sense,  be  called  common  car- 
riers, as  they  are  engaged  in  a  put>- 
lic  employment,"  etc.  Their  "lia- 
bility is  regulated  by  contract,  and 
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conclusion,  it  would  exclude  any  similarity  whatever  between 
the  business  of  telegraphy  and  that  of  common  carriers.  It 
is  said  in  a  Missiouri  case  that  subway  companies  are  not 
common  carriers  in  the  strictest  sense;  that  is,  that  while  they 


the  nature  of  their  public  employ- 
ment" Breese  v.  United  States 
Teleg.  Co.,  45  Barb.  (N.  Y.)  274, 
31  How.  Pr.  86,  48  N.  Y.  132,  Al- 
len's Teleg.  Cas.  663,  669,  670,  per 
Johnson,  J.;  Id.  683,  per  Earl, 
Comr.,  a  case  of  sender  being  bound 
hy  signing  telegraph  blank  and  stip- 
ulation limiting  liability.  Peculiar 
liability  of  common  carrier  does  not 
exist.  Schwartz  v.  Atlantic  &  Pa- 
cific Teleg.  Co.,  18  Hun  (N.  Y.), 
157,  1  Am.  Elec.  Cas.  284-287,  per 
Learned,  P.  J.,  holding  that  regula- 
tions must  be  reasonable.  They  are 
not  chargeable  with  absolute  liabil- 
ity of  common  carriers,  yet  they  are 
engaged  in  a  public  employment  for 
hire  and  must  exercise  skill  and 
diligence  adequate  to  the  obliga- 
tions they  assume,  etc.  Wolfskehl 
T.  Western  Un.  Teleg.  Co.,  46  Hun 
(N.  Y.),  542,  2  Am.  Elec.  Cas.  647- 

649,  per  Dykman,  J.,  a  case  of  duty 
of  telegraph  company  to  the  public 
aod  addressee's  rights.  See  also 
Kiley  v.  Western  Union  Teleg.  Co., 
109  N.   Y.   231,   2   Am.   Elee.    Cas. 

650,  652,  16  N.  E.  75,  per  Earl,  J., 
a  case  of  stipulation  as  to  unre- 
peated  message  held  reasonable  and 
Falid.  Macpherson.  v.  Western  Un. 
Teleg.  Co.,  52  N.  Y.  Super.  232,  1 
Am.  Elec.  Cas.  755,  756,  per  Ingra- 
ham,  J.,  where  they  are  held  not 
common  carriers  in  case  of  action 
for  damages  for  failure  to  transmit. 
The  weight  of  authority  is  that  they 
are  not  common  carriers,  although 
same  analogy.  Western  Un.  Teleg. 
Co.  y.  Griswold,  37  Ohio  St.  301,  1 
Am.  Elec.  Cas.  329,  331  et  seq.,  per 


Boynton,  C.  J.,  holding  that  tele- 
graph companies  cannot  stipulate 
against  their  own  negligence.  The 
obligations  of  telegraph  companies, 
as  far  as  they  reach,  spring  from 
the  same  sources  as  those  of  com- 
mon carriers,  that  is  the  public  na- 
ture of  their  eniploynient  and  the 
contract  under  which  their  partic- 
ular duty  is  assumed.  New  York  & 
Printing  Teleg.  Co.  v.  Dryburg,  35 
Penn.  St.  298,  Allen's  Teleg.  Cas. 
157,  161,  162,  per  Woodward,  J.,  a 
case  of  liability  for  mistakes  and 
stipulation.  "  Analogy  between  com- 
mon carriers  of  goods  and  common 
carriers  of  messages  is  not  perfect. 
The  nature  of  the  services  per- 
formed differs  materially  in  the  two 
cases  and  the  real  responsibility  dif- 
fers in  a  corresponding  manner." 
Aiken  v.  Western  Un.  Teleg.  Co.,  6 
S.  C.  358,  1  Am.  Elec.  Cas.  121, 124, 
per  Willard,  A.  J.,  a  case  of  stipu- 
lation in  respect  to  half -rate  mes- 
sages. They  a  re  not  common  carriers, 
distinction  discussed.  Pinckney  v. 
Western  Un.  Teleg.  Co.,  19  S.  C.  71, 
1  Am.  Elec.  Cas.  516,  519-522,  per 
Simpson,  C.  J.,  a  ease  relating  to 
the  duties  of  telegraph  companies. 
While  they  are  not  common  car- 
riers (distinction  discussed ),'' there 
is,  however,  much  analogy  between 
the  common  carrier  and  the  tele- 
graph company.  Both  are  in  the 
exercise  of  a  quasi-public  occupa- 
tion, and  both  have,  by  the  public, 
conferred  upon  them  valuable  fran- 
chises, and  both  may  and  do  invoke 
the  hisrh  preroprntive  of  exercising 
the    State's    right    of    eminent    do- 
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are  not  common  carriers,  they  are  in  some  respects  similar  to 
them  in  that  message  are  sent  over  wires  in  conduits  instead 
of  goods  and  personal  property  as  by  common  carriers.  It  is 
also  declared  that  even  though  an  ordinance  provides  that  such 


main.  The  obligation  to  serve  the 
public  without  discrimination  and 
for  reasonable  charges  is  imposed 
upon  both  occupations.  The  use  of 
the  facilities  afforded  by  telegraph 
companies  has  become  as  much  of  a  . 
public  necessity  fLB  were  common 
carriers."  Marr  v.  Western  Un. 
Teleg.  Co.,  85  Tenn.  529,  2  Am.  Elec. 
Cas.  720,  724-727,  3  S.  W.  496,  per 
Lurton,  J.,  a  case  relating  to  the 
duty  of  telegraph  companies  and 
the  inability  to  stipulate  for  ex- 
emption from  liability  arising  from 
its  own  negligence.  They  are  not 
common  carriers,  but  may  validly 
limit  their  liability  with  respect  to 
connecting  lines.  Western  Un.  Teleg. 
Co.  V.  Munford,  87  Tenn.  190,  2 
Am.  Elec.  Cas.  761,  754,  10  S.  W. 
318,  per  Lurton,  J.,  they  are  not 
common  carriers,  but  are  "held  re- 
sponsible for  a  very  high  degree  of 
diligence,"  and  by  statute  must 
transmit  messages  without  discrim- 
ination. (M.  &  V.  Code,  §§  1542, 
1643.)  Western  Un.  Teleg.  Co.  v. 
Mellon,  96  Tenn.  66,  6  Am.  Elec. 
Cas.  836,  837,  33  S.  W.  725,  per 
McAlister,  J.,  a  case  of  failure  to 
deliver  telegram,  and  a  stipulation 
limiting  time  for  presentation  of 
claim.  "The  great  weight  of  au- 
thority *  *  *  is  that  though  in 
some  essential  particulars  they  par- 
take of  the  character  of  common 
carriers,  they  are  not  strictly  such 
and  should  not  be  held  to  the  same 
degree  of  strict  responsibility." 
They  must  serve  the  public  impar- 
tially and  send  messages  in  the  or- 
der received.    Their  employment  is 
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quasi-public  and  they  exercise  the 
power  of  eminent  domain,  etc 
Western  Un.  Teleg.  Co.  v.  Neill,  57 
Tex.  283,  1  Am.  Elec.  Cas.  352,  355, 
per  Bonner,  Asso.  J.,  a  ease  of  duty 
of  such  companies  and  rca<«onable- 
ness  and  validity  of  stipulation  lim- 
iting liability  for  half-rate  messages. 
They  are  not  common  carriers,  but 
are  engaged  in  a  business  almost  if 
not  quite  as  important  and  cannot 
stipulate  against  liability  arising 
from  their  own  negligence.  Wertz 
V.  Western  Un.  Teleg.  Co..  7  Utah, 
446,  3  Am.  Elec.  Cas.  808,  810,  27 
Pac.  172,  per  Zane,  C.  J.  They  are 
not  common  carriers,  but  their  lia- 
bility is  not  founded  wholly  upon 
contract.  They  are  chartered  for 
public  purposes  with  extraordinary 
powers;  they  exercise  the  right  of 
eminent  domain;  they  are  obligcKlto 
receive  and  transmit  mes.sages;  they 
are  liable  for  neglect  without  any 
express  contract.  If  they  rely  upon 
a  contract  or  notice  to  restrict  their 
liability,  it  must  be  one  not  in  vio- 
lation of  public  policy.  They  must, 
nolens  volens,  perform  the  duties  of 
diligence  and  good  faith  to  the  pub- 
lic, etc.  Gillis  v.  Western  Un. 
Teleg.  Co.,  61  Vt  461,  2  Am.  Elec. 
Cas.  841,  847,  17  Atl.  736,  per 
Rowell,  J.,  a  case  of  duty  of  such 
companies,  limitation  of  liability  as 
to  unrepeated  messages  being  void 
when  exempting  from  company's 
own  negligence.  See  Western  Un. 
Teleg.  Co.  v.  Reynolds,  77  Va.  173, 
1  Am.  Elec.  Cas.  487,  494  et  seq., 
per  Lacy,  J.,  where  the  matter  is 
exhaustively  discussed,  to  the  effect 
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subway    companies   shall   be   common   carriers   they   are   not 
thereby  made  so.^* 

§  17.  Telegraph  companies  not  insurers. —  We  have  seen  that 
telegraph  companies  are  a  public  necessity,  and  exercise  a 
public  or  quasi-public  employment;  that  they  must  employ 
competent  and  skilled  servants,  agents  and  operators,  and  have 
suitable  and  ai)proved  instruments  and  appliances;  that  they 
must  exercise  a  high  degree  of  skill,  care  and  diligence,  ade- 
quate to,  or  commensurate  with,  tlieir  undertaking;  and  that 
there  are  certain  atmospheric  and  other  natural,  unforseen  and 
uncontrollable  disturbances  against  which  the  required  care, 
skill,  diligence  and  duty  cannot  provide. ^^  It  is,  therefore,  the 
rule  2*  that  while  telegraph  companies  must  perform  in  the 


that  while  they  are  not  common  car- 
riers, their  responsibility  is  very 
similar.  The  case  was,  however,  de- 
cided under  a  statute  as  to  receiv- 
ing and  transmitting  messages  with 
impartiality.  (Code  Va.,  1873,  c. 
65,  §  2.)  S<?e  further,  Abraham  v. 
Western  Vn.  Teleg.  Co.,  23  Fed.  315, 
1  Am.  Eloc.  Cas.  728,  731,  per 
Deady,  J. ;  Primrose  v.  Western  Un. 
Teleg.  Co.,  154  U.  S.  1,  5  Am.  Elec. 
(■as.  809,  817  et  seq.,  per  Mr.  Jus- 
tice Gray. 

22  State  ex  rel.  National  Subway 
Co.  V.  St.  Louis,  145  Mo.  651.  576, 
7  Am.  Elec.  Cas.  195,  209,  46  S.  W. 
981,  42  L.  R.  A.  113.  In  this  case 
the  subway  company  was  a  cor- 
poration organized  under  the  pro- 
visions of  c.  42,  art.  5,  Rev.  Stat. 
Mo.,  for  the  purpose  of  acquiring, 
operating,  and  maintaining  a  line 
of  underground  magnetic  telegraph 
in  the  city  of  St.  Louis,  Mo.,  and  to 
lay  out,  construct  and  maintain  the 
necessary  conduits,  subways,  ducts, 
and  other  necessary  appurtenances 
for  operating  said  underground 
magnetic  telegraph,  and  connected 
therewith.     For    a    further    consid- 


eration of  this  case  and  of  the  case 
of  State  v.  Murphy,  134  Mo.  548, 
see  §§  197,  217,  218,  276,  277,  436, 
and  1034  herein. 

23  See  §§13  and  14  herein,  and 
notes. 

^*  United  States:  Abraham  v. 
Western  Un.  Teleg.  Co.,  23  Fed. 
315,  1  Am.  Elec.  Cas.  728,  731,  a 
case  as  to  the  status  and  nature  of 
telegraph  companies,  and  holding 
them  liable  for  gross  negligence  and 
unable  to  stipulate  against  negli- 
gence. To  same  effect,  see  White  v. 
Western  Un.  Teleg.  Co.,  14  Fed. 
710;  Primrose  v.  Western  Un. 
Teleg.  Co.,  154  U.  S.  1,  6  Am.  Elec. 
Cas.  809,  817  ct  seq.,  a  case  as  to 
the  status  and  nature  of  telegraph 
companies  and  inability  to  stipu- 
late against  their  own  negligence. 
Arkansas:  Little  Rock  &  F.  S. 
Teleg.  Co.  v.  Davis,  41  Ark.  79,  1 
Am.  Elec.  Cas.  526,  529,  per  Eng- 
lish, C.  J.,  holding  that  delivery  is 
part  of  the  duty  of  transmission 
under  a  statute  (Gantt*s  Dig.,  § 
5721 )  requiring  transmission,  etc., 
with  Impartiality  and  good  faith. 
Western  Un.  Teleg.  Co.  v.  Short,  63 
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manner  and  to  the  extent  required  by  law,  and  their  relation  to 
the  public,  the  exact  obligations  imposed  upon  them,  neverthe- 
less they  are  not  insurers  for  the  safe  and  accurate  transmission 
of  messages  under  all  circumstances,  even  though  the  inevi- 


Ark.  434,  3  Am.  Elec.  Cas.  502, 
595.  14  S.  W.  649,  per  Battle,  J., 
holding  void  a  stipulation  exempt- 
ing from  liability  against  negli- 
gence. Illinois:  Tyler  v.  Western 
Un.  Teleg.  Co.,  60  111.  491,  1  Am. 
Elec.  Cas.  14,  18,  19,  per  Breese,  J., 
a  case  of  stipulation  limiting  lia- 
bility held  invalid.  Indiana:  Cen- 
tral Un.  Teleph.  Co.  v.  Swoveland, 
14  Ind.  App.  341,  42  N.  £.  1035,  6 
Am.  Elec.  Cas.  679,  688,  42  S.  E. 
1035  (same  rule  applied  to  tele- 
phone companies),  per  Reinhard,  J., 
a  case  relating  to  the  general  du- 
ties of  telephone  companies,  their 
nature,  their  duty  under  the  statute 
(Rev.  Stat.  Ind.,  1894,  §  5529),  to 
serve  with  impartiality,  etc.,  and 
right  to  make  reasonable  regula- 
tions. Maine:  Fowler  v.  Western 
Un.  Teleg.  Co.,  80  Me.  381,  2  Am. 
Elec.  Cas.  607,  611,  614,  15  Atl.  29, 
per  Foster,  J.,  a  case  as  to  tlie  duty 
of  a  telegraph  company,  its  inabil- 
ity to  stipulate  against  its  own 
negligence  and  reasonable  diligence 
in  delivery  of  message.  The  expres- 
sions "great  care,"  "due  and  rea- 
sonable care,*'  "ordinary  care,  and 
vigilance,"  "reasonable  and  proper 
care,"  "  reasonable  degree  of  care 
and  diligence,"  "care  and  diligence 
adequate  to  the  business  which  they 
undertake,"  "  with  skill,  care,  and 
with  attention,"  "  a  high  degree  of 
responsibility "  said  to  be  various 
forms  of  expressing  what  is  known 
as  ordinary  care.  Id.  612.  Mary- 
land: Birney  v.  New  York  & 
Wash.  Print.  Teleg.  Co.,  18  Md.341, 
81  Am.  Dec.  607,  Allen's  Teleg.  Cas. 
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195,  212,  per  Goldsborougb,  J.,  a 
case  of  right  under  the  statute 
(1852,  c.  369),  to  establish  reason- 
able rules  and  regulations,  but  can- 
not stipulate  against  own  negli- 
gence. Massachusetts:  Ellis  v. 
American  Teleg.  Co.,  13  Allen 
(Mass.),  226  Allen's  Teleg.  Cas. 
306,  310  et  seq.,  per  Bigelow,  C.  J., 
a  case  of  limitation  of  liability  by 
reasonable  rules,  etc.  (Statute  in 
this  case  limited  and  defined  duties 
of  telegraph  companies.  Gen.  Stat., 
c.  64.)  Michigan:  Western  Un. 
Teleg.  Co.  v.  Carew,  15  Mich.  625, 
Allen's  Teleg.  Cas.  345,  352,  353, 
per  Christiancy,  J.  (statute  pre- 
scribed duties  and  liabilities  and 
required  impartiality,  etc.,  Comp. 
L..  c.  70),  a  case  of  what  is  a  rea- 
sonable stipulation  and  effect  of 
signing  telegraph  blank.  Missouri: 
Reed  v.  Western  Un.  Teleg.  Co., 
135  Mo.  661,  37  S.  W.  904,  34  L. 
R.  A.  492,  6  Am.  Elec.  Cas.  791, 
797,  per  Gantt,  P.  J.,  holding  in- 
valid a  stipulation  exempting  from 
liability.  New  York:  De  Rutte  v. 
New  York,  Albany  &  B.  Electric  M. 
Teleg.  Co.,  1  Daly  (N.  Y.),  547,  30 
How.  Pr.  (N.  Y.)  403,  Allen's 
Teleg.  Cas.  273,  284  et  seq.,  per 
Daly,  F.  J.,  a  case  of  connecting 
lines,  statutory  duty  (Stat.  Laws 
N.  Y.,  1844,  p.  395,  §  11),  rules 
and  regulations,  and  notice  thereof 
to  sender  of  message.  Baldwin  v. 
United  States  Teleg.  Co.,  45  N.  Y. 
744  (rev'g  64  Barb.  [N.  Y.]  605), 
Allen's  Teleg.  Cas.  613,  661,  per 
Allen,  J.,  a  case  of  connecting  lines 
and  notic«  of  importance  of  tele- 
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table  accident  or  uncontrollable  case  or  disturbance  does  not 
come  within  the  meaning  of  what  is  generally  designated  as  the 
"  act  of  God,"  although  this  term  has  sometimes  been  used  as 
including  that  which  cannot  be  avoided  by  the  exercise  of  a 
proper  degree  of  skill,  care  and  foresight.  ^^ 

§  18.  Telegraph  compames  —  Analogy  to  common  carriers. — 
Telegraph  companies  are  engaged  in  a  business  which  has  been 
declared  by  courts  generally,  to  be  analogous  in  many  respects 
to  that  of  common  carriers.  In  those  cases  where  there  have 
been  no  direct  adjudications  showing  wherein  the  analogy  ex- 
ists, the  declarations  of  the  courts  have  been  made  in  discuss- 
ing some  principle  directly  involved  in  the  determination  of 
the  particular  case  under  consideration,  and  are  entitled  to 
weight  upon  the  question  of  the  status  or  nature  of  telegraph 


gram.     Breese     v.     United     States 
Teleg.    Co.,   48   N.    Y.    132,   Allen's 
Teleg.     Cas.    663,    683,    per    Earl, 
Comr.,  a  case  as  to  effect  of  sign- 
ing printed  telegraph  blank.     Penn- 
sylvania:    New     York     &     Wash. 
Print.    Teleg.    Co.    v.    Dryburg,    35 
Penn.   St.   298,  Allen's   Teleg.   Cas. 
157,  161,  per  Woodward,  J.,  a  case 
of     stipulation      against      liability 
where    message    unrepeated.     South 
Carolina:    Pinckney      v.      Western 
Un.  Teleg.  Co.,  19  S.  C.  71,  1  Am. 
Elec  Cas.  616,  520,  521  et  seq.,  per 
Simpson,  C.  J.,  a  case  as  to  the  na- 
ture and    duty   of   telegraph    com- 
panies.    Tennessee:     Western      Un. 
Teleg.  Co.  v.  Munford,  87  Tenn.  190, 
2  Am.  Elec.  Cas.  751,  754,  per  Lur- 
ton,  J.,  a   case  of  connecting  lines 
and    valid    limitation    of    liability. 
Texas:     Western  Un.  Teleg.  Co.  v. 
Edsall,    63   Tex.   668,    1    Am.    Elec. 
Cas.  715,  716,  per  Watts,  J.,  a  case 
as  to  the  nature  of  telegraph  com- 
panies, the  eiTect  of  signing  printed 
blank  with  conditions  thereon,  and 
the  measure  of  damages.     Western 
Un.  Teleg.  Co.  v.  Neill,  67  Tex.  283, 


1  Am.  Elec.  Cas.  352,  355,  per  Bon- 
ner, Asso.  J.,  a  case  as  to  the  na- 
ture of  telegraph  companies,  their 
duties  and  reasonable  and  valid 
stipulations.  Vermont:  Gillis  v. 
Western  Un.  Teleg.  Co.,  61  Vt.  461, 

2  Am.  Elec.  Cas.  841,  843,  17  Atl. 
736,  per  Powell,  J.,  a  case  of  status 
of  telegraph  companies,  their  duty 
and  inability  to  stipulate  against 
their  own  negligence.  Wisconsin: 
Hibbard  v.  Western  Un.  Teleg.  Co., 
33  W^is.  558,  1  Am.  Elec.  Cas.  62, 
64,  65,  per  Cole,  J.,  a  case  of  inabil- 
ity of  company  to  stipulate  for  ex- 
emption from  liability  for  its  own 
negligence.  Thompson  v.  W^estern 
Un.  Teleg.  Co.,  64  Wis.  531,  1  Am. 
Elec.  Cas.  772,  775,  26  N.  W.  789, 
per  Taylor,  J.,  holding  that  a  tele- 
graph company  cannot  stipulate 
against  want  of  ordinary  care. 
England:  MacAndrew  v.  The  Elec- 
tric Teleg.  Co.,  17  Com.  B.  3,  Al- 
len's Teleg.  Cas.  38,  48,  per  Jervis, 
C.  J. 

26  As  to  "  act  of  God,"  see  author 
ities  under  first  note  to  the  preced- 
ing section  herein. 
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companies.  Thus  it  is  said  that  the  analogy  is  very  strong  be- 
tween common  carriers  and  telegraph  companies,^°  that  their 
legal  status  is  practically  the  same ;  ^^  that  the  business  of  both 
is  of  almost,  is  not  quite,  equal  importance  to  the  public ;  *® 
and  that  the  legal  characteristics  of  telegraph  companies  are  so 
analogous  to  those  of  carriers  that  the  law  must  consider  them 
as  such,  subject  only  to  such  modifications  as  the  peculiar  na- 
ture of  their  business  renders  absolutely  necessary.*®  Both 
telegraph  companies  and  common  carriers  have  valuable  fran- 
chises conferred  upon  them  by  the  public. ®®  They  are  both 
necessary  instrumentalities  for  conducting  the  business  of  the 
country,^*  and  the  former  is  as  much  a  public  necessity  as  the 
latter.®*  Both  are  chartered  for  public  purposes  and  exercise 
a  public  or  quasi-public  employment,  and  are  servants  of,  and 
owe  duties  to,  the  public.*^     Both  are  instruments  of  com- 


«•  Fowler  v.  Western  Un.  Teleg. 
Co.,  61  Vt.  461,  2  Am.  Elec.  Cas. 
607,  611,  15  Atl.  29,  per  Foster,  J. 

27Gilli8  V.  Western  Un.  Teleg. 
Co.,  61  Vt.  461,  2  Am.  Elec.  Cas. 
841,  843,  17  Atl.  736,  per  Rowell,  J. 

28  Express  Co.  v.  Caldwell,  21 
WaU.  (U.  S.)  264,  cited  with  ap- 
proval in  Wertz  v.  Western  Un. 
Teleg.  Co.,  7  Utah,  446,  3  Am. 
Elec.  Cas.  808,  811,  27  Pac.  172,  per 
Zane,  C.  J. 

29  Baldwin  v.  United  States  Teleg. 
Co.,  1  Lans.  (N.  Y.)  125,  Allen's 
Teleg.  Cas.  613,  641,  54  Barb.  505, 
6  Abb.  N.  S.  405,  per  James,  P.  J., 
case  rev'd  45  N.  Y.  744. 

aoMarr  v.  Western  Un.  Teleg. 
Co.,  86  Tenn.  629,  2  Am.  Elec.  Cas. 
720,  725,  3  S.  W.  496,  per  Lur- 
ton,  J. 

«i  Pearsall  v.  Western  Un.  Teleg. 
Co.,  124  N.  Y.  256,  35  N.  Y.  St.  R. 
307,  3  Am.  Elec.  Cas.  724,  731,  26 
N.  E.  534,  per  FoUet,  Ch.  J.  Case 
affirms  44  Hun,  532,  9  N.  Y.  St.  R. 
132. 

s2Marr   t.    West«m    Un.    Teleg. 
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Co.,  85  Tenn.  529,  2  Am.  Elec.  Cas. 
720,  725,  3  S.  W.  496,  per  Lur- 
ton,  J. 

'8  United  States:  Primrose  v. 
Western  Un.  Teleg.  Co.,  154  U.  S. 
1,  5  Am.  Elec.  Cas.  809,  817,  829, 
l)er  Mr.  Justice  Gray;  Pacific  Pos- 
tal Teleg.  Cab.  Co.  v.  Fleischner 
(U.  S.  C.  C.  A.  [9th  Cir.],  1895), 
5  Am.  Elec.  Cas.  840,  844,  per  Mc- 
Kenna,  Cir.  J.  Arkansas:  West- 
ern Un.  Teleg.  Co.  v.  Short,  53 
Ark.  434,  3  Am.  Elec.  Cas.  592, 
596,  14  S.  W.  649,  per  Battle,  J. 
Illinois:  Tyler  v.  Western  Un. 
Teleg.  Co.,  60  111.  421,  1  Am.  Elec. 
Cas.  14,  28,  per  Breese,  J.  Indi- 
ana: Central  Un.  Teleph.  Co.  v, 
Swoveland,  14  Ind.  App.  341,  42  N. 
E.  1035,  6  Am.  Elec.  Cas.  679,  688, 
per  Reinhard,  J.;  same  held  true 
also  of  telephone  companies.  Ken- 
tucky: Smith  V.  Western  Un. 
Teleg.  Co.,  83  Ky.  104,  1  Am.  Elec 
Cas.  743,  749,  per  Holt,  J.;  West- 
ern Un.  Teleg.  Co.  v.  Eubank,  100 
Ky.  591,  18  Ky.  L.  Rep.  095,  38  S. 
W.   1068,  36  L.  R.   A.  711,  6  Am. 
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meroe.**  Their  business  is  also  analogous  by  reason  of  the  im- 
portanoe  of  the  matters  confided  wholly  to  their  care.^^  Both 
may  exercise  the  right  of  eminent  domain.^^  They  must  serve 
the  public  generally,  and  transmit  for  all  persons,  without  im- 
partiality or  discrimination,  upon  their  legal  charges  hning 
paid  or  tendered.*^     The  public  is  compelled  to  employ  them 


Elec.  Caa.  770,  777,  per  Guffy,  J. 
Maine:  Fowler  v.  Western  Un. 
Telcg.  Co.,  80  Me.  381,  2  Am.  Elec. 
Cas.  607,  611,  15  Atl.  29.  Michigan  i 
Western  Un.  Teleg.  Co.  v.  Carew,  15 
Mich.  525,  Allen's  Teleg.  Cas.  345, 
352,  per  Christiancy,  J.  New 
York:  De  Rutte  v.  New  York,  Alb. 
k  B.  E.  M.  Teleg.  Co.,  1  Daly  (N. 
Y.),  647,  Allen's  Teleg.  Cas.  273, 
280,  per  Daly,  F.  J.;  Baldwin  v. 
United  States  Teleg.  Co.,  1  Lans. 
(N.  Y.)  125,  54  Barb.  505,  Allen's 
Teleg.  Cas.  613,  641,  per  James,  P. 
J.,  case  rev'd  45  N.  Y.  744;  Breese 
V.  United  States  Teleg.  Co.,  48  N. 
Y.  132,  Allen's  Teleg.  Cas.  603,  683, 
per  Earl,  Comr.;  Pearsall  v.  West- 
ern Un.  Teleg.  Co.,  124  N.  Y.  256, 
35  X.  Y.  St.  R.  307,  26  N.  E.  534, 
3  Am.  Elec.  Cas.  724,  731,  733,  per 
Follet,  Ch.  J.  Tennessee:  Marr  v. 
Western  Un.  Teleg.  Co.,  85  Tenn. 
529,  2  Am.  Elec.  Cas.  720,  726,  3  S. 
W.  496,  per  Lurton,  J.  Texas: 
Western  Un.  Teleg.  Co.  v.  Neill,  57 
Tex.  283,  1  Am.  Elec.  Cas.  352,  355, 
per  Bonner,  Asso.  J.  Vermont: 
Gillis  V.  Western  Un.  Teleg.  Co.,  61 
Vt.  461,  2  Am.  Elec.  Cas.  841,  843, 
17  Atl.  736,  per  Rowell,  J.  See 
further,  §  14,  and  note  herein. 

»*  Primrose  v.  Western  Un.  Teleg. 
Co.,  164  U.  S.  1,  5  Am.  Elec.  Cas. 
809,  817,  829.  See  §§  43  and  44 
herein. 

» Baldwin  v.  United  States 
Teleg.  Co.,  1  Lans.  (N.  Y.)  126,  Al- 
len's Teleg.  Cas.  613,  641,  64  Barb. 
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505,  6  Abb.  N.  S.  405,  per  James, 
P.  J. ;  case  rev'd  45  N.  Y.  744. 

3^ Indiana:  Central  Un.  Teleph. 
Co.  V.  Swoveland^  14  Ind.  App.  341, 
42  N.  E.  1035,  6  Am.  Elec.  Cas. 
679,  688,  per  Reinhard,  J.  Ken- 
tucky: Smith  V.  Western  Un. 
Teleg.  Co.,  83  Ky.  104,  1  Am.  Elec. 
Cas.  743,  748,  per  Holt,  J.  New 
York:  Pearsall  v.  Western  Un. 
Teleg.  Co.,  124  N.  Y.  256,  35  N.  Y. 
St.  R.  307,  26  N.  E.  634,  3  Am. 
Elec.  Cas.  724,  731,  per  Follet,  Ch. 
J.  Affg.  44  Hun,  532.  Tennessee: 
Marr  v.  Western  Un.  Teleg.  Co., 
85  Tenn.  529,  2  Am.  Elec.  Cas. 
720,  725,  3  S.  W.  496,  per  Lurton, 
J.  Texas:  Western  Un.  Teleg. 
Co.  V.  Neill,  57  Tex.  283,  1  Am. 
Elec.  Cas.  352,  356,  per  Bonner, 
Asso.  J.  See  §  14  herein,  and 
note. 

»7  United  States:  Primrose  v. 
Western  Un.  Teleg.  Co.,  154  U.  S. 
1,  5  Am.  Elec.  Cas.  809,  817,  14 
Sup.  Ct.  1098,  per  Mr.  Justice 
Gray.  IlliTiois:  Tyler  v.  West- 
ern Un.  Teleg.  Co.,  60  111.  421,  1 
Am.  Elec.  Cas.  14,  28,  per  Breese, 
J.  Indiana:  Central  Un.  Teleph. 
Co.  V.  Swoveland,  14  Ind.  App. 
341,  42  N.  E.  1035,  6  Am.  Elec. 
Cas.  679,  688,  per  Reinhard,  J. 
Maine:  Fowler  v.  Western  Un. 
Teleg.  Co.,  80  Me.  381,  2  Am.  Elec. 
Cas.  607,  611,  15  Atl.  29,  per  Fos- 
ter, J.  Michigan:  Western  Un. 
Teleg.  Co.  v.  Carew,  15  Mich.  526, 
Allen's    Teleg.    Cas.    346,    352,    per 
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and  accept  their  services,  and  must  rely  upon  their  discharging 
their  duty.'®  They  must  receive,  to  the  extent  of  their  ca- 
pacity, all  messages  clearly  and  intelligently  written,  and  trans- 
mit the  same  upon  reasonable  terms.'®  The  duties  and  obliga- 
tions of  telegraph  companies  are  to  a  certain  extent  analogous 
to  those  of  common  carriers.  Good  faith,  proper  care,  dili- 
gence, skill,  and  fidelity  arc  required.  These  are  all  essential 
to  the  public  interest  and  the  protection  of  the  interests  com- 
mitted to  their  care.**^     Again,  defective  apparatus  and  un- 


Christiancy,  J.  A'eu?  York:  De 
Rutte  V.  New  York,  Alb.  &  B.  E. 
M.  Teleg.  Co.,  1  Daly  (N.  Y.), 
647,  Allen's  Teleg.  Cas.  273,  280, 
per  Daly,  F.  J.;  Breese  v.  United 
States  Teleg.  Co.,  48  N.  Y.  132, 
AUen's  Teleg.  Cas.  603,  683,  per 
Earl,  Comr.  Tennessee:  Marr  v. 
Western  Un.  Teleg.  Co.,  85,  529,  2 
Am.  Elec.  Cas.  720,  725,  3  S.  W. 
496,  per  Lurton,  J.  Texas:  West- 
ern Un.  Teleg.  Co.  v.  Neill,  57 
Tex.  283,  1  Am.  Elec.  Cas.  352, 
355,  per  Bonner,  Asso.  J.  Ver- 
mont: Commercial  Un.  Teleg.  Co. 
y.  The  New  England  Teleph.  & 
Teleg.  Co.,  61  Vt.  241,  2  Am.  Elec. 
Cas.  426,  435,  per  Tyler,  J.;  Gillis 
V.  Western  Un.  Teleg.  Co.,  61  Vt. 
461,  17  Atl.  736,  2  Am.  Elec.  Cas. 
841,  843.  See  sections  herein  as 
to  discrimination,  also  penalty 
statutes. 

»8  Western  Un.  Teleg.  Co.  v. 
Short,  53  Ark.  434,  3  Am.  Elec. 
Cas.  692,  596,  14  S.  W.  649,  per 
Battle,  J.;  Pearsall  v.  Western 
Un.  Teleg.  Co.,  124  N.  Y.  256,  35 
N.  Y.  St.  R.  307,  26  N.  E.  534,  3 
Am.  Elec.  Cas.  724,  733,  per  FoUet, 
Ch.  J. 

»» Primrose  ▼.  Western  Un. 
Teleg.  Co.,  154  U.  S.  1,  5  Am. 
Elec.  Cas.  809,  817,  14  S.  Ct.  1098, 
per  Mr.  Justice  Gray;  Marr  v. 
Western  Un.   Teleg.   Co.,   85  Tenn. 
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529,  2  Am.  Elec.  Cas.  720,  725,  3 
S.  W.  496,  per  Lurton,  J.  See 
Thomas  on  Neg.  (ed.  1895)  pp. 
Ill,  112  et  seq.,  as  to  common  car- 
riers. 

*^  Arkansas:  Western        Un. 

Teleg.  Co.  v.  Short,  63  Ark.  434, 
3  Am.  Elec.  Cas.  592,  596,  14  S. 
W.  049,  per  Battle,  J.  Indiana: 
Western  Un.  Teleg.  Co.  v.  Swove- 
land,  14  Ind.  App.  341,  42  N.  E. 
1035,  6  Am.  Elec.  Cas.  679,  688, 
per  Reinhard,  J.  Kentucky:  Smith 
V.  Western  Un.  Teleg.  Co.,  83  Ky. 
104,  1  Am.  Elec.  Cas.  743,  749, 
jier  Holt,  J.;  Western  Un.  Teleg. 
Co.  V.  Eubank,  100  Ky.  591,  18  Ky. 
L.  Rep.  996,  38  S.  W.  1068,  36  L. 
R.  A.  711,  6  Am.  Elec.  Cas.  770, 
777,  per  Guffy,  J.  Maine:  Fowler 
▼.  Western  Un.  Teleg.  Co.,  80  Me. 
381,  2  Am.  Elec.  Cas.  607,  611. 
613,  16  Atl.  29,  per  Foster,  J. 
Nebraska:  Western  Un.  Teleg. 
Co.  V.  Call  Publishing  Co.,  44  Neb. 
326,  62  N.  W.  506,  48  Am.  St. 
Rep.  729,  5  Am.  Elec.  Cas.  673, 
683,  per  Irvine,  C.  Veto  York: 
Baldwin  v.  United  States  Teleg. 
Co.,  1  Lans.  (N.  Y.)  125,  Allen's 
Teleg.  Cas.  613,  641,  64  Barb.  605, 
6  Abb.  N.  S.  406,  per  James,  P.  J., 
case  rev'd  45  N.  Y.  744;  Pearsall 
V.  Western  Un.  Teleg.  Co.,  124  N. 
Y.  256,  36  N.  Y.  St.  R.  307,  26  N. 
£.  534,  3  Am.  Elec.  Cas.  724,  731, 


OF   ELBCTKIC    COMPANIES. 


§18 


skilled  operators  appertain  not  only  to  telegraph  companies, 
but  also  to  common  carriers  of  goods,  and  other  public  em- 
ployments.'*^ Neither  telegraph  companies  nor  common  car- 
riers are  insurers  so  far  as  the  "  act  of  God  "  and  the  public 
enemy  is  concerned,  and  both  are  liable  for  negligence  or  the 
want  of  the  required  skill  and  diligence."*^  This  liability  for 
neglect  is  not  founded  purely  upon  contract,  but  is  independent 
thereof.  It  is  one  of  law  growing  out  of  their  office.  It  exists 
by  reason  of  the  privileges  conferred,  and  is  founded  in  the 
common  law.  This  is  true  of  both  common  carriers  and  tele- 
graph companies.*^  The  analogy  between  common  carriers 
and  telegraph  companies  has  also  been  the  subject  of  constant 
discussion  by  the  courts  in  determining  whether  the  latter  may 
limit  or  restrict  their  common-law  liabilities,  and  if  so,  to  what 
extent  this  may  be  done.  These  questions  have  also  involved 
the  consideration  of  the  reasonableness  and  validity  of  rules 
and  regulations;  the  effect  of  an  express  contract  limiting  lia- 
bility; whether  signing  a  printed  telegraph  blank  constitutes 
making  a  contract;  whether  a  notice  of  such  stipulation  re- 
stricting liability  is  sufficient  even  if  brought  to  the  knowledge 
of  the  shipper  of  goods  or  the  sender  of  a  telegraph  message ; 


per  Follet,  Ch.  J.  Ohio:  Tele- 
graph Co.  V.  Griswold,  37  Ohio  St. 
301,  1  Am.  Elec.  Cas.  329,  333, 
per  Boynton,  C-  J.,  citing  Graham 
V.  Davis,  4  Ohio  St.  377.  Tennes- 
see: Marr  v.  Western  Un.  Teleg. 
<'o.,  85  Tenn.  629,  2  Am.  Elec.  Cas. 
720,  726,  3  S.  W.  496,  per  Liirton, 
J.  See  §  14,  and  note  herein,  §  16, 
and  note  herein. 

"Tyler  v.  Western  Un.  Teleg. 
Co.,  60  Ul.  421,  1  Am.  Elec.  Cas. 
U,  24,  per  Breese,  J.;  Graham  v. 
Davis,  4  Ohio  St.  377,  quoted  from 
in  Telegraph  Co.  v.  Griswold,  37 
Ohio  St.  301,  1  Am.  Elec.  Cas.  329, 
333,  per  Boynton,  C.  J. 

*2Mynard  v.  Syracuse,  etc.,  R. 
Co.,  71  N.  Y.  180;  Ward  v.  New 
Vork  (^entral  R.  Co.,  47  N.  Y.  29, 
7  Am.  Rep.  405;  Deming  v.  Grand 


Trunk  Ry.  Co.,  48  N.  H.  465,  2 
Am.  Rep.  207;  Chrislenson  v. 
American  Express  Co.,  15  Minn. 
270,  2  Am.  Rep.  122,  and  note, 
129;  Gillis  v.  Western  Un.  Teleg. 
Co.,  61  Vt.  461,  2  Am.  Elec.  Cas. 
841,  843,  17  Atl.  736,  per  Rowel!, 
J.     See  §   17,  and  notes  herein. 

*3  State  ex  rel.  Webster  v.  Ne- 
braska Teleph.  Co.,  17  Neb.  126, 
62  Am.  Rep.  104,  8  Am.  &  Eng. 
Corp.  Cas.  1,  44,  1  Am.  Elec.  Cas. 
700,  706,  22  N.  W.  237,  per  Reese, 
J.;  Maynard  v.  Syracuse,  etc.,  R. 
Co.,  71  N.  Y.  180,  183;  Carroll  v. 
Staten  Island  R.  Co.,  68  N.  Y. 
126,  both  cited  as  to  common  car- 
riers in  Thomas  on  Neg.  (ed. 
1895)  120,  §  5;  Smith  v.  Western 
Un.  Teleg.  Co.,  83  Ky.  104,  1  Am. 
Elec.  Cas,  743,  748,  per  Holt,  J. 
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and  whether  a  stipulation  is  valid  which  exempts  a  telegraph 
company  from  liability  arising  from  its  own  negligence,  or  the 
negligence  of  its  servants.  It  is  not  our  purpose  to  determine 
these  questions  here,  they  will  be  considered  elsewhere;  ibey 
are  only  noted  here  in  connction  with  the  point  of  analog^• 
first  above  stated."*^     It  is  also  said  of  telegraph  companies  that 


**  Analogy  between  common  car- 
riers and  telegraph  companies  is 
considered  in  the  folowing  cases: 
United  l^fates:  Primro.se  v.  West- 
ern Un.  Teleg.  Co.,  154  U.  S.  1, 
5  Am.  Elec.  Cas.  809,  818,  14  Sup. 
Ct.  1098,  per  Mr.  Justice  Gray, 
holding  that  they  may  not  con- 
tract against  exemption  for  their 
own  negligence,  yet  they  may,  by 
contract  or  by  rules  and  regula- 
tions made  known  to  their  patrons, 
limit  their  liability  to  a  reason- 
able  extent,  quoting  from  Express 
Co.  V.  Caldwell,  21  Wall.  (U.  S.) 
264,  as  below  noted  under  the  Utah 
case,  ante,  and  considering  tliesc 
questions  exhaustively.  Arkansas: 
Western  Un.  Teleg.  Co.  v.  Dough- 
erty, 64  Ark.  221,  3  Am.  Elec.  Cas. 
601,  602,  15  S.  W.  468,  per 
Hughes,  J.,  a  stipulation  in  a  tele- 
graph blank  limiting  time  for  pres- 
entation of  claim  held  valid.  Il- 
linois: Tyler  v.  W^estern  Un. 
Teleg.  Co.,  60  111.  421,  1  Am.  Elec. 
Cas.  14,  22,  28,  per  Breese,  J.,  held 
that  telegraph  companies  may 
limit  their  common-law  liability  by 
contract.  Massachusetts:  Ellis  v. 
American  Teleg.  Co.,  13  Allen 
(Mass.),  226,  Allen's  Teleg.  Cas. 
306,  314,  315,  per  Bigelow,  C.  J., 
telegraph  companies  may  prescribe 
reasonable  rules  and  regulations  if 
made  known  and  expressly  or  im- 
pliedly assented  to.  Missouri: 
Wann  v.  Western  Un.  Teleg.  Co., 
37  Mo.  472,  Allen's  Teleg.  Cas. 
261,     271,    272,    per     Wagner,    J., 

S3 


"  may  specially  limit  their  liabili- 
ties *  *  *  they  will  not  be 
protected  from  the  consequences  of 
gross  negligence."  Xeic  York: 
Pearsall  v.  Western  Un.  Teleg.  Co.. 
124  N.  Y.  256,  35  N.  Y.  St.  R. 
307,  26  N.  E.  534,  3  Am.  Elec. 
Cas.  724,  731.  per  FoUet,  Ch.  J., 
holding  that  liability  may  be  lim- 
ited by  contract,  but  not  by  mere 
notice  of  printed  regulations,  affg. 
44  Hun  (N.  Y.),  532,  9  N.  Y.  St. 
R.  132.  De  Rutte  v.  New  York, 
Alb.  &  B.  E.  M.  Teleg.  Co.,  1  Daly 
(N.  Y.),  547,  Allen's  Teleg.  Cas. 
273,  285,  per  Daly,  F.  J.,  "like 
common  carriers,  they  may  limit 
their  liability  b}'  special  acceptance 
when  the  message  is  delivered  to 
them,  but  which  must  be  brought 
home  to  knowledge  of  those  who 
employ  them."  Baldwin  v.  United 
States  Teleg.  Co.,  1  Lans.  (N.  Y.) 
125,  Allen's  Eeleg.  Cas.  613,  641, 
per  James,  P.  J.,  may  limit  lia- 
bility; id.  45  N.  Y.  744,  Allen's 
Teleg.  Cas.  652,  per  Allen,  J. 
Breese  v.  United  States  Teleg.  Co., 
44  N.  Y.  132,  Allen's  Teleg.  Cas. 
663,  684,  685.  per  Earl,  Conir., 
may  limit  "  liability  for  mistakes 
not  occasioned  by  gross  negligence 
or  willful  misconduct,"  bv  notice 
brought  to  knowledge  of  sender 
of  message,  or  by  special  contract. 
Schwartz  v.  Atlantic  &  Pacific 
Teleg.  Co.,  18  Hun  (N.  Y.),  157, 
1  Am.  Elec.  Cas.  284.  286.  per 
Learned,  P.  J.,  holding  that  regu- 
lations   must    be    reasonable    and 
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"  The  same  rule  must  be  applied  to  them  that  is  applied  to  a 
common  carrier  who  receives  the  whole  compensation  for  the 
carriage  of  a  package  addressed  to  a  place  beyond  the  limits 


may  stipulate  against  liability  for 
ordinary   but  not  gross   negligence. 
Pearsall  v.  Western  Un.  Teleg.  Co., 
124    X.     Y.    266,     35     N.     Y.     St. 
R.    307,    26    N.     E.    534,    3    Am. 
Elec.  Cas.    724,  731,   733,  per  Fol- 
let,   Ch.    J.,    holding   that    a    tele- 
graph company  may  limit  its  lia- 
bility by  contract,  but  not  by  mere 
notice  of    its    regulations.     Tennes- 
iee:    Marr  v.   Western   Un.    Teleg. 
Co.,  85  Tenn.  629,  2  Am.  Elec.  Cas. 
720,  726,  732,  3  S.  W.  496  et  seq., 
Iier  Lurton,  J.,  telegraph   company 
cannot  relieve  itself  by  stipulation 
from   liability    for    its    own    negli- 
frenee.     Analogy    to    common     car- 
riers    fully      considered.        Texas: 
Western    Un.    Teleg.    Co.    v.    Neill, 
57  Tex.  283,  1  Am.  Elec.  Cas.  352, 
355,    per    Bonner,    Asso.    J.,    such 
companies    may,    within    a    proper 
limitation,    restrict    their    liability 
for  damages.  Utah :  Weertz  v.  West- 
ern Un.   Teleg.    Co.,    7    Utah,    446, 
3  Am.  Elec.  Cas.  808,  810,  27  Pac. 
172,  per  Zane,  C.  J.,  quoting  with 
approval  from  Express  Co.  v.  Cald- 
well, 21  Wan.    (U.   S.)    264,  where 
it  is  said   that,    like   common    car- 
riers, telegraph  companies  may,  by 
contract,   "  or    by    their    rules    and 
regulations,  brought  to  the  knowl- 
edge of  their   employers,   limit  the 
measure  of   their    responsibility   to 
»  reasonable    extent,    and    whether 
their  rules    are    reasonable    or    un- 
reasonable,    must     be     determined 
with  reference  to  public  policy,  ex- 
actly   as    in    case    of    a    carrier." 
yerm<mt:     Gillis    v.    Western    Un. 
Teleg.  Co.,  61  Vt.  461,  2  Am.  Elec. 
Cas.   841,    17    Atl.    336,    844,    per 


Rowel  1,  J.,  may  limit  the  common- 
law  liability  by  express  contract 
and  by^  rules  and  regulations 
brought  home  to  knowledge  of 
patrons  and  assented  to  by  them, 
but  courts  do  not  agree  as  to  ex- 
tent to  which  they  may  do  this, 
nor  as  to  reasonableness  of  rules 
and  regulations,  and  holding  that 
like  common  carriers  they  cannot 
stipulate  against  liability  for  their 
own    negligence. 

That  telegraph  companies  are 
common  carriers  to  extent  that 
they  cannot  stipulate  for  exemp- 
tion from  liability  for  their  own 
or  their  servants*  negligence,  see 
also  United  States:  Express  Co. 
V.  Caldwell,  21  Wall.  (U.  S.)  264; 
Railroad  Co.  v.  Lockwood,  17 
Wall.  (U.  S.)  357,  both  cited  in 
Wertz  V.  Western  Un.  Teleg.  Co., 
7  Utah,  446,  3  Am.  Elec.  Cas.  808. 
810,  27  Pac.  172,  per  Zane,  C.  J. 
Alabama:  Western  Un.  Teleg.  Co. 
V.  Way,  83  Ala.  542,  4  So.  844,  2 
Am.  Elec.  Cas.  455,  460,  per  Clop- 
ton,  J.  Arkansas:  Western  Un. 
Teleg.  Co.  y.  Short,  53  Ark.  434, 
14  S.  W.  649,  9  L.  R.  A.  744,  3 
Am.  Elec.  Cas.  592,  596,  per  Bat- 
tle, J.  Illinois:  Tyler  v.  Western 
Un.  Teleg.  Co.,  60  111.  421,  14  Am. 
Rep.  38,  8  Alb.  L.  J.  181,  1  Am. 
Elec.  Cas.  14,  23,  per  Breese,  J.; 
see  S.  C,  74  111.  168,  I  Am.  Elec. 
Cas.  115;  54  Fed.  634.  Indiana: 
Western  Un.  Teleg.  Co.  v.  Fenton, 
62  Ind.  1,  1  Am.  Elec.  Cas.  198, 
202,  per  Worden,  J.  Kent^^cky: 
Smith  V.  Western  Un.  Teleg.  Co., 
83  Ky.  104,  8  Am.  &  Eng.  Corp. 
Cas.  20,  4  Am.  St.  Rep.  126,  1  Am. 
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of  his  own  route ;  ***  and  that  the  analogy  of  connecting  tele- 
graph lines  to  connecting  railways  is  so  great  that  the  estab- 
lished rules  of  law  which  determine  the  liability  of  the  latter, 
should  be  applied  with  force  to  the  former.'*^  We  would 
also  suggest  that  there  is  a  certain  analogy  between  common 
carriers  and  telegraph  companies  upon  the  question  of  when 
liability  begins  and  ^nds,  and  so,  also,  upon  the  point  of 
notice  of  importance  of  a  telegram  and  notice  of  value  of 
goods,  whether  such  notice  in  either  case  be  express  or  im- 
plied. This  question  of  notice  will,  however,  be  considered 
hereafter. 

§  19.  Telegraph  companies,  common  carriers  of  news  or  intel- 
ligence.—  We  have  seen  that  telegraph  companies  are  not  com- 
mon carriers  in  the  strictest  sense,  that  is,  that  the  former 
are  not  subject  to  the  extraordinary  limitations,  obligations 
and  responsjblities  imposed  by  law  on  the  latter.  It  has 
also  been  shown  that  telegraph  companies  are  not  insurers, 
but  that  the  analogy  between  them  and  common  carriers  is 
very  strong,*'  so  much  so  that  if  followed  to  its  logical  con- 


Elec.  Cas.  743,  749,  per  Holt,  J.; 
Western  Un.  Teleg.  Co.  v.  Eubank, 
100  Ky.  591,  18  Ky.  L.  Repr.  995, 
38  S.  W.  1068,  36  L.  R.  A.  711,  6 
Am.  Elec.  Cas.  770,  778,  per  Giiffy, 
J.,  where,  under  the  Kentucky  Con- 
stitution (§  196),  a  telegraph  com- 
pany is  a  common  carrier.  Massa- 
chusetta:  Ellis  v.  Am.  Teleg.  Co.,  13 
Allen  (Mass.),  228,  Allen'8  Teleg. 
Cas.  306,  314,  per  Bigelow,  C.  J. 
Xehraska:  Becker  v.  Western  Un. 
Teleg.  Co.,  11  Neb.  87,  1  Am.  Elec. 
Cas.  337,  7  N.  W.  868,  per  Lake,  J. 
New  York:  Breese  v.  United 
States  Teleg.  Co.,  48  N.  Y.  132,  8 
Am.  Rep.  526,  Allen's  Teleg.  Cas. 
663,  685,  per  Earl,  Comr.;  Pearsall 
V.  Western  Un.  Teleg.  Co.,  124  N. 
Y.  256,  35  N.  Y.  St.  R.  307,  26 
N.  E.  534,  3  Am.  Elec.  Cas. 
724,  731,  per  Follet,  Ch.  J.,  affg 
44  Hun,  532.  Ohio:  Telegraph 
Co.   V.   Griawold,   37   Ohio   St.   301, 
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41  Am.  Rep.  500,  1  Am.  Elec.  Cas 
329,  333,  per  Boynton,  C.  J.  Ten 
neasee:  Marr  v.  Western  Un 
Teleg.  Co.,  85  Tenn.,  529,  16  Am 
&  Eng.  Corp.  Cas.  243,  3  S.  W 
490,  2  Am.  Elec.  Cas.  720,  726.  727 
729,  per  Lurton,  J.,  considering  an 
a  logy  and  cases  pro  and  con. 

45  De  Rntte  v.  New  York,  Alb. 
&  B.  E.  M.  Teleg.  Co.,  1  Daly  (N. 
Y.),  547,  Allen's  Teleg.  Cas.  273, 
279,  per  Daly,  F.  J. 

4c  Smith  V.  Western  Un.  Teleg. 
Co.,  84  Tex.  359,  19  S.  W.  441,  31 
Am.  St.  Rep.  59.  See  also  Leon- 
ard V.  New  York,  Alb.  &  B.  E.  M. 
Teleg.  C^.,  41  N.  Y.  544,  Allen's 
Teleg.  Cas.  500,  503,  per  Hunt,  J.; 
Id.  510,  per  Woodruff,  J.  See  §§ 
784  et  seq.  herein  upon  connecting 
telegraph   lines. 

47  See  the  three  preceding  sec- 
tions herein. 
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elusion,  the  distinction  will  be  slight,  and  the  boundary  line 
narrow.  In  view,  therefore,  of  the  foregoing,  and  especially 
of  the  increasing  tendency  of  the  courts  to  expand  the  doc- 
trine of  analogy,  and  to  constantly  exact  from  telegraph  com- 
panies the  legally  required  degree  of  skill  and  diligence,  and 
to  enforce  the  rule  of  liability  for  a  breach  of  that  require- 
ment, and  in  view  also  of  the  authorities  given  in  this  sec- 
tion, we  are  strongly  inclined  to  the  assertion  of  a  rule 
whereby  the  status  of  telegraph  companies  may,  irrespective 
of  any  constitutional  or  statutory  provision,  be  fixed  as  that  of 
a  common  carrier  of  messages,  news,  or  intelligence.*®     While 


*8  Telegraph  companies  are 
Bpoken  of  as  common  carriers  and 
it  is  also  declared  that  they  are 
controHed  by  the  rules  governing 
common  carriers.  Western  Union 
Teleg.  Co.  v.  Call  Publ.  Co.,  181  U. 
8.  92,  99,  103,  45  L.  Ed.  765,  21 
Sup.  Ct.  561.  "The  electric  tele- 
graph line  is,  at  this  day  and  time, 
as  much  a  common  carrier  and  na- 
tional highway,  in  the  transmis- 
sion of  telegraphic  business  and  in- 
telligence as  the  railroads  and 
steam  vessels."  Union  Trust  Co. 
of  New  York  v.  Postal  Teleg.  Cable 
Co.,  8  N.  M.  327,  343,  43  Pac.  701, 
per  Laughlin,  J.  "  That  a  tele- 
graph company  is  in  the  nature  of 
a  common  carrier  owing  certain 
duties  to  the  public  irrespective  of 
a  personal  contract  is  held  in  Cash- 
ion  V.  Western  Un.  Teleg.  Co.,  124 
X.  C.  459,  456,  L.  R.  A.  160,  32  S. 
E.  746;  Landie  v.  Western  Union 
Teleg.  Co.,  124  N.  C.  528,  32  S.  E. 
886.  In  the  former  case  this  court 
says:  "  One  other  principle  must 
be  kept  in  view;  a  telegraph  com- 
pany is  in  the  nature  of  a  common 
carrier.  Claiming  and  exercising 
the  right  of  condemnation  it  is 
thereby  affected  with  a  public  use." 
Cogdell    V.    Western    Union    Teleg. 


Co.,  135  N.  C.  431,  436,  47  S.  E. 
490,  per  Douglass,  J.  "  The  defend- 
ant as  a  common  carrier,  owed  to 
the  plaintiff  a  public  duty  which 
-it  should  have  performed  with 
reasonable  care  and  diligence."  A 
case  of  transmission  and  delivery 
of  messages.  Landie  v.  Western 
Union  Teleg.  Co.,  124  N.  C.  628, 
633,  32  S.  £.  886.  The  business  of 
transmitting  messages  by  a  tele- 
graph company  is  a  duty  somewhat 
analogous  to  that  of  a  common  car- 
rier, and  as  such  common  carrier 
it  is  not  relieved  of  the  results  of 
its  negligence  because  the  condition 
of  the  person  thereby  affected  was 
unusual.  Western  Union  Teleg. 
Co.  V.  Hamilton,  36  Tex.  Civ.  App. 
300,  302,  81  S.  W.  1052.  A  tele- 
graph company  is  a  common  carrier 
of  messages  obligated  to  use  ordi- 
nary care  and  diligence  like  evei*y 
other  common  carrier.  Western 
Union  Teleg.  Co.  v.  Norris,  25  Tex. 
Civ.  App.  43,  60  S.  W.  982.  "  Tele- 
graph and  telephone  companies  are 
regarded  by  the  courts  as  perform- 
ing functions  similar  to  those  of 
railways,  steamboats  and  express 
companies,  which  conduct  a  general 
carrying  business  and  have  always 
been  subject  to  governmental  super- 
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imposing  this  rule  we  would,  however,  exempt  telegraph  com- 
panies from  liability  for  errors  and  delays  arising  from  the 
uncontrollable  causes  specified  elsewhere,  and  those  also  aris- 
ing from  causes  which  cannot,  owing  to  the  peculiar  nature 
of  their  business,  be  avoided  by  the  exercise  of  the  legally 
required  care,  skill  and  diligence.  The  word  "  common  "  is 
used  herein  in  the  same  sense  as  when  applied  to  carriers, 
viz. :  an  undertaking  for  hire  to  serve  all  persons  indiflFerently ; 
for  a  telegraph  company  holds  itself  out  in  common,  that  is 
to  all  persons  who  choose  to  employ  it,  as  ready  to  transmit 
messages  for  hire.**® 

§  20.  Telegraph  companies,  common  carriers  of  news  or  in- 
telligence continued. —  In  a  Mississippi  case  the  court  says  of 
telegraph  companies,  that  "  They  are  independent  transmitters 
of  intelligence,  acting  for  themselves  in  and  about  the  busi- 
ness of  others  "  and  comparing  the  importance  of  the  tele- 
graph, and  losses  from  error  and  delay  in  the  transmission 
of  messages,  with  the  services  of  the  common  carrier  in  the 
early  history  of  the  English  law,  continues  as  follows :  "  The 
courts  then,  as  the  courts  now,  conscious  of  the  needs  of  the 
public,  expanded  the  principles  of  law,  fitted  them  to  the 
exigencies  of  the  occasion,  and  imposed  a  degree  of  liability 
unknown  to  other  contract  relations.  *  *  *  Instances 
might  be  multiplied  in  which  courts,  pressed  by  the  public 
necessities,  and  in  the  absence  of  legislative  remedy,  have 
afforded    relief.     *     *     *     The   courts    impressed    with   the 


vision  and  regulation,  exercised 
both  by  legislation  and  judicial  de- 
cisions." State  ex  rel.  Payne  v. 
Kinlock  Teleph.  Co.,  93  Mo.  App. 
349,  368,  67  S.  W.  684,  per  Goode, 
J.  An  instruction  that  "  defendant 
company  is  a  common  carrier,  and 
in  the  discharge  of  the  duty  as- 
sumed in  transmitting  and  deliver- 
ing messages  for  compensation,  they 
are  held  to  the  exercise  of  such 
care  and  diligence  as  is  reasonably 
adequate  to  the  discharge  of  their 
duty  "  is  harmless  where  in  a  suc- 
ceeding instruction  the  liability  is 
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made  dependent  upon  negligence, 
even  though  it  is  **  not  strictly  cor- 
rect to  say  that  appellant  was  a 
common  carrier."  Western  Union 
Teleg.  Co.  v.  Hines,  22  Tex.  Civ. 
App.  316,  54  S.  W.  627. 

4»  See  preceding  section  herein. 
See  Thomas  on  Neg.  (ed.  1895)  p. 
112,  and  cases  as  to  common  car- 
riers ;  Anderson's  Law  Diet.,  **  Car- 
rier," p.  150;  Central  Un.  Teleph. 
Co.  V.  Bradbury,  106  Ind.  1,  6  N. 
£.  72U  2  Am.  Elec.  Cas.  14,  20,  per 
Niblack,  0.  J. 
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justice  of  the  claim  of  him  who  has  sustained  injury,  to  com- 
pensation to  the  delinquent  who  has  caused  it,  have  on  one 
or  another  analogy  afforded  relief,"  and  we  will  add  that  this 
is  well  illustrated  by  the  various  points  of  analogy  between 
telegraph  companies  and  common  carriers,  set  forth  in  the 
preceding  section  herein.  The  court  continues :  "  It  may  be 
admitted  that  technical  objections  can  be  made  to  the  applica- 
tion of  each  and  every  principle  in  analogy  to  which  they  act. 
*  *  *  It  yet  remains  true  that  the  courts  on  some  one 
or  the  other  of  these  grounds  have  steadily  adhered  to  the 
rule  of  liability.  The  fundamental  principle  is  that  there  is 
some  breach  of  duty,  and  whether  this  duty  is  logically  de- 
duced from  any  well-recognized  rules  applicable  to  other  re- 
lations, becomes  immaterial  when  there  is  a  consensus  of  judi- 
cial opinion  as  to  its  existence."  ^^  Again  it  is  held  in  Ne- 
braska that  it  is  the  established  law  that  a  telegraph  company 
is  a  public  carrier  of  intelligence  with  rights  and  duties  anal- 
ogous to  those  of  a  public  carrier  of  goods  or  passengers,^ ^ 
and  is  bound  to  promptly  and  correctly  transmit  and  deliver  all 
messages  intrusted  to  it.*^^ '  So  in  other  cases  a  telegraph  com- 
pany is  declared  or  held  to  be  a  common  carrier  of  messages, 
the  same  as  a  railroad  company  is  of  goods.  ^^ 

§  21.     Telephone  company  is  common  carrier  of  newB. —  A 
telephone  company  is  also  held  a  common  carrier  of  news  and 


w  Western  Un.  Teleg.  Co.  v.  Al- 
len, 66  Miss.  540,  6  So.  461,  3  Am. 
Elee.  Cas.  676,  680,  681,  per  Cooper, 
J. 

•1  Central  Un.  Teleg.  Co.  v.  Brad- 
bury, 106  Ind.  1,  5  N.  E.  721,  2 
Am.  Elec.  Cas.  14,  20,  per  Niblack, 
C.  J.;  Western  Un.  Teleg.  Co.  v. 
Call  Publishing  Co.,  44  Neb.  326, 
62  N.  W.  506,  48  Am.  St.  Rep.  729, 
6  Am.  Elec.  Cas.  673,  683,  per 
Irvine,  C;  Pacific  Teleg.  Co.  v. 
Underwood,  37  Neb.  316,  55  N.  W. 
1057,  40  Am.  St.  Rep.  490,  4  Am. 
Elec.  Cas.  762,  764,  per  Ragan,  C; 
Kemp  V.  Western  Un.  Teleg.  Co.,  28 
Neb.  661,  44  N.  W.  1064,  30  Am.  & 


Eng.  Corp.  Cas.  608,  26  Am.  St 
Rep.  363,  3  Am.  Elec.  Cas.  711,  714, 
per  Maxwell,  J. 

52  Pacific  Teleg.  Co.  v.  Under- 
wood, 37  Neb.  315,  55  N.  W.  1057, 
40  Am.  St.  Rep.  490,  4  Am.  Elec. 
Cas.  762,  764. 

53Dailey  v.  State,  51  Ohio  St. 
348,  46  Am.  St.  Rep.  578,  5  Am. 
Elec.  Cas.  186,  196,  37  N.  E.  710, 
per  Spear,  J.;  Telegraph  Co.  v. 
Texas,  105  U.  S.  460,  1  Am.  Elec. 
Cas.  373,  374,  376,  per  Mr.  Chief 
Justice  Waite;  Western  Un.  Teleg. 
Co.  V.  Mayor  of  New  York,  38  Fed. 
552,  3  Inter.  Com.  Rep.  533,  3  L. 
R.  A.  449,  Ry.  &  Corp.  Law  J.  105, 
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intelligence  within  a  statute  providing  for  the  regulation  of 
rates  of  common  carriers.*^* 

§  22.  Telegraph  —  Common  carriers  —  Constitntions  and 
statutes. —  Cnder  the  Constitution  of  Kentucky  ^^  telegraph 
companies  are  to  be  treated  as  common  carriers  and  are  not 
permited  to  contract  for  relief  against  their  common-law 
liability,  and  such  Constitution  is  not  in  conflict  with  the  inter- 
state commerce  clause  of  the  Constitution  of  the  United 
States.*®  In  California  the  Civil  Code  provides  that  "'  A  car- 
rier of  messages  for  reward  must  use  great  care  and  diligence 
in  the  transmission  and  delivery  of  messages ;  *^  also  that 
"  Every  person  who  offers  to  the  public  to  carry  property  or 
messages,  excepting  only  telegraph  messages,  is  a  common  car- 
rier of  whatever  he  thus  offers  to  carry."  *®  In  Oklahoma  the 
statute  prescribes  certain  duties  for  "  a  carrier  of  messages  by 
telegraph,"  ^^  and  in  South  Dakota  a  telegraph  company  is 
by  statute  a  common  carrier  of  messages. •**  Other  statuton' 
provisions  relating  to  the  duties  and  liabilities  of  telegraph 
companies  will  be  considered  elsewhere. 

§  23.  Teleg^ph  and  telephone  —  Relation  to  commerce  as 
common  carrier  or  carrier  of  messages. —  As  will  hereafter  ap- 
pear®^ both  the  telegraph  and  telephone  are  instruments  of 
commerce,  so  it  is  also  declared  that  no  reasonable  distinction 


2  Am.  Elec.  Cas.  195,  197,  per  Wal- 
lace, J.;  Union  Trust  Co.  v.  Atchi- 
son, Topeka  &  S.  F.  R.  (N.  Mex., 
1895),  43  Pac.  701,  6  Am.  Elec. 
Cas.  171,  181,  per  Laiighlin,  J. 

s4  Nebraska  Teleph.  Co.  v.  State, 
Yeiser,  55  Neb.  627,  70  N.  W.  171, 
45  L.  R.  A.  113.     See  §  27  herein. 

58  §  196. 

B«  Western  Un.  Teleg.  Co.  v.  Eu- 
bank, 100  Ky.  591,  18  Ky.  L.  R. 
995,  38  S.  W.  1068,  36  L.  R.  A. 
711,  0  Am.  Elec.  Cas.  770,  778,  779. 

67Cal.  Civ.  Code,  §  2162. 

"Cal.  Civ.  Code,  §  2168;  West- 
em  Un.  Teleg  Co.  v.  Cook,  9  U.  8. 
a  C.  A.  680,  61  Fed.  624,  5  Am. 

58 


Elec.  Cas.  799,  803,  per  Ross,  Di«it. 
J.;  Hart  v.  Western  Un.  Teleg.  Co.. 
66  Cal.  579,  56  Am.  Rep.  119,  S 
Am.  &  Eng.  Corp.  Cas.  24,  6  Par. 
637,  1  Am.  Elec.  Cas.  734. 

B»Stat.  Okla.,  §  28,  c.  11,  p.  1.5i. 
Stat.  1890,  par.  .543;  Butner  v. 
Western  Un.  Telog.  Co.,  2  Okla.  234, 
37  Pac.  1087,  5  Am.  Elec.  Cas.  758, 
770,  per  Burford,  J. 

eoComp.  Laws  S.  Dak.,  §§  3881- 
3910;  Kirby  v.  Western  Un.  Teleg. 
Co.,  7  S.  Dak.  623,  30  L.  R.  A.  621. 
65  N.  W.  37,  6  Am.  Elec.  Cas.  824, 
on  rehearing  of  S  C,  4  S.  Dak.  105, 
55  N.  W.  759,  4  Am.  Elec.  Cas.  783. 

•1  §§  43  and  44. 
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exists  between  the  office  of  common  carrier  "  by  telephone, 
and  the  office  of  common  carrier  of  goods  by  railway  or  steam- 
boat. In  both  cases  it  is  commerce  between  the  States/'  so 
far  as  the  principle  concerns  the  power  of  a  State  to  tax  goods 
started  for  transportation  to  another  State  or  delivered  to  a 
common  carrier  for  that  piirj^osc.®^  It  is  also  said  that  "  The 
electrict  telegraph  line  is  at  this  day  and  time  as  much  a  com- 
mon carrier  and  national  highway  in  the  transmission  of  tele- 
graphic business  and  intelligence  as  the  railroads  and  steam 
vessels."  ®'  Again,  it  is  declared  that  a  telegraph  company 
"  occupies  the  same  relation  to  commerce  as  a  carrier  of  mes- 
sages, that  a  railroad  company  does  as  a  carrier  of  goods."  ** 

§  24.  Telegraph  companies  —  Decisions  that  they  are  com- 
mon carriers. —  An  early  California  case  holds  that  telegraph 
companies  are  common  carriers,^^  but,  as  stated  in  a  preceding 
section  herein,  their  status  is  changed  by  statute  in  that  State. 
In  a  Georgia  decision,  one  of  the  judges  declares  that  such 
companies  are  common  carriers,**®  and  in  Missouri  it  is  said, 
"  Telegraph  companies  are  common  carriers,  so  are  railroad 
companies."  ®^  Again  the  United  States  Circuit  Court  of 
Appeals  held  in  1893,  that  "  It  is  no  longer  open  to  question 
that  telephone  and  telegraph  companies  are  subject  to  the  rules 
governing  common  carriers  and  others  engaged  in  other  like 


^2  Matter  of  Taxation  of  the 
Peim.  Teleph.  Co.,  48  N.  J.  Eq.  91, 
27  Am.  St.  Rep.  462,  3  Am.  Elec. 
Cas.  9,  11,  12.  20  Atl.  846,  per 
Bird,    V.   C. 

« Union  Trust  Co.  of  N.  Y.  v. 
Atchison,  Topeka  &  S.  F.  Co.,  8  N. 
Me.x.  327,  43  Pac.  701,  6  Am.  Elec. 
Cm,  171,  181,  per  Laughlin,  J. 

M  Dailey  v.  State,  51  Ohio  St.  348, 
46  Am.  St.  Rep.  578,  5  Am.  Elec. 
Cas.  186,  196,  197,  37  N.  E.  710, 
per  Spear,  J.;  Western  Un.  Teleg. 
Co.  V.  State  Board  of  Assessment, 
132  U.  S.  472,  10  Sup.  Ct.  161, 
3  Am.  Elec.  Cas.  1,  -5,  10  S.  Ct. 
161,  per  Mr.  Justice  Miller;  West- 
em  Un.  Teleg.  Co.  v.  Mayor  of  N. 


Y.,  38  Fed.  552,  3  Inter.  Com.  Rep. 
533,  3  L.  R.  A.  449,  6  Ry.  &  Corp. 
Law.  J.  105,  2  Am.  Elec.  Cas.  196, 
197,  per  Wallace,  J. 

ott  Parks  v.  Alta  Cal.  Teleg.  Co., 
13  Cal.  422,  73  Am.  Dec.  589,  Al- 
len's Teleg.  Cas.  114,  117,  per  Bald- 
win, J. 

««  Western  Un.  Teleg.  Co.  v.  Fon- 
taine, 58  Ga.  433,  1  Am.  Elec.  Cas. 
229,  234,  per  Jackson,  J. ;  also  spok- 
en of  in  this  case  as  a  quasi-com- 
mon carrier. 

«7  Council  V.  Western  Un.  Teleg. 
Co.,  116  Mo.  34,  38  Am.  St.  Rep. 
575,  22  S.  W.  345,  a  case  relating  to 
recovery  for  mental  anguish. 
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public  employments.  This  has  been  so  frequently  decided  that 
the  point  must  be  regarded  as  settled.  While  it  has  not  been 
directly  before  the  Supreme  Court  of  the  United  States,  cases 
in  which  it  has  been  so  determined  are  cited  approvingly  in 
Budd  V.  New  York."  ®®  This  opinion  was  given  by  District 
Judge  Butler,®*  and  it  was  held  that  local  telephone  companies 
could  not  obligate  themselves  by  contract  with  their  lessor,  the 
parent  company,  to  discriminate  in  favor  of  one  telegraph 
company  against  others,  but  must  serve  the  public  impar- 
tially.'^ In  the  United  States  Supreme  Court,  however,  this 
quotation  was  noted,  and  the  court  said  it  "  had  regard,  as 
is  evident  from  the  context,  and  from  the  reference  to  Budd 
v.  New  York,*'^  to  those  rules  only  which  require  persons  or 
corporations  exercising  a  public  employment  to  serve  all  alike, 
without  discrimination,  and  which  make  them  subject  to  legis- 
lative regulation."  '* 

§  24a.  Telegraph  company  —  Alarm  system  —  HeaseiLger 
service  —  Not  common  carrier. — It  is  held  in  New  York  that 
a  telegraph  company  having  its  route  along  and  through  a 
city's  streets  connecting  oflSces  and  dwelling  houses  and  any 
other  buildings  by  means  of  said  telegraphs  with  the  police 
station,  establishing  thereby  an  alarm  telegraph,  and  which 
company  in  addition  thereto  maintains  a  staff  of  messenger 
boys  for  the  use  of  patrons  who  pay  for  the  service,  but  which 
does  not  assume  to  have  been  incorporated  to  carry  or  deliver 
packages  or  other  property,  even  though  such  boys  did  receive 
and  deliver  packages,  is  not  a  common  carrier  in  respect  to 
the  services  so  rendered.^ ^ 


M143  U.  S.  517,  12  Sup.  Ct. 
408,  4  Inter.  Com.  Rep.  45,  36  Am. 
&  Eng.  Corp.  Cas.  31. 

«o  Delaware  &  Atlantic  Teleg.  & 
Teleph.  Co.  v.  State,  ex  rel.  Postal 
Teleg.  Cable  Co.,  50  Fed.  677,  3  U. 
S.  App.  30,  105,  2  U.  S.  C.  C.  A.  1, 
39  Am.  &  Eng.  Corp.  Cas.  516,  4 
Am.  Elec.  Cas.  579,  581. 

70  Affirming  47  Fed.  677,  39  Am. 
&  Eng.  Corp.  Cas.  15,  3  Am.  Elec. 
Cas.  533,  542.  The  citations  in  this 
case  relate  to  discrimination. 
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71 143  U.  S.  617,  12  Sup.  Ct.  468, 
4  Inter.  Com.  Rep.  45,  36  Am.  &' 
Eng.  Corp.  Cas.  31. 

72  Primrose  v.  Western  Un.  Teleg. 
Co.,  154  U.  S.  1,  38  L.  Ed.  883, 
14  Sup.  Ct.  1098,  6  Am.  Elec.  Cas. 
809,  827,  per  Mr.  Justice  Gray. 
See  State  ex  rel.  Postal  Teleg.  Cable 
Co.  V.  Deleware  &  A.  Teleg.  & 
Teleph.  Co.,  47  Fed.  633,  3  Am.  Elec. 
Cas.  533,  541,  542,  per  Wales,  J., 
case  alTd.,  50  Fed.  667. 

7c  Hirsch  v.  American  Dist.  Teleg. 
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§§  25,  26 


S  25.  Telegraph  companies -^  Not  bailees.— Telegraph  com- 
panies are  declared  not  bailees  in  any  sense  for  various  reasons, 
which  are  substantially  those  given  in  determining  whether 
they  are  comomn  carriers,  viz. :  that  they  are  intrusted  with 
nothing  but  an  order  or  message  to  be  carried  in  a  different 
way  and  form;  that  there  is  peculiar  liability  to  error  in 
transmitting;  that  the  message  cannot  be  embezzled;  is  of  no 
intrinsic  value;  its  importance  cannot  be  estimated  except  by 
the  sender;  and  that  the  measure  of  damages  has  no  relation 
to  the  value  of  the  message  itself  except  as  such  value  may 
be  disclosed  by  the  message  or  be  agreed  upon  between  the 
sender  and  the  company.''* 

§  26.  Telegraph  companies  —  Decisions  declaring  them  bail- 
ees.—  Another  view  is  that  a  telegraph  company  is  a  bailee. 
"  The  true  nature  and  character  of  its  liability  would  seem 
to  be  that  of  a  bailee  for  hire.  The  sender  of  a  message,  bails 
or  intrusts  it  to  the  defendant  for  a  certain  purpose,  and  the 
defendant  undertakes  to  accomplish  that  purpose  by  doing 
some  work  and  bestowing  some  care  on  the  thing  bailed,  for 
a  stipulated  reward.  Bailees  under  the  law  of  this  State 
(Geoi^ia),  are  not  insurers  against  loss  or  damage  to  the  thing 
bailed,  but  are  required  to  exercise  care  and  diligence  in  pro- 
tecting and  keeping  safely  the  thing  bailed."  ''^ 


Ck>.  (Sup.  Ct.  App.  Div.  1906)  98 
N.  Y.  Supp.  371,  revg.  95  N.  Y. 
Supp.  562. 

^^  United  States:  PrimroBe  v. 
Western  Un.  Teleg.  Co.,  164  U.  S.  1, 
14  Sup.  Ct.  1098,  38  L.  Ed.  883,  5 
Am.  Elec.  Cas.  809,  818,  per  Mr. 
Justice  Gray.  Georgia :  VVeatem 
Un.  Teleg.  Co.  v.  Fontaine,  58  Ga. 
433,  1  Am.  Elec.  Cas.  229.  233,  per 
Bleckley,  J.  Mississippi:  Western 
Un.  Teleg.  Co.  v.  Allen,  66  Miss. 
549,  6  So.  461,  3  Am.  Elec.  Cas. 
676,  679,  680,  per  Cooper,  J.  Mis- 
souri: Reed  v.  Western  Un.  Teleg. 
Co.,  135  Mo.  661,  37  S.  W.  904,  34 
L.  R.  A.  492,  6  Am.  Elec.  Cas.  791, 
796,    797,    per    Gantt,    P.    J.     New 


York:  De  Rutte  v.  New  York,  Alb. 
&  B.  E.  M.  Teleg.  Co.,  1  Daly  (N. 
Y.),  547,  Allen's  Teleg.  Cas.  273, 
284,  per  Daly,  F.  J.  Tennessee: 
Western  Un.  Teleg.  Co.  v.  Mellon, 
96  Tenn.  66,  33  S.  W.  725,  6  Am. 
Elec.  Cas.  835,  837,  per  McAlister, 
J.;  Marr  v.  Western  Un.  Teleg.  Co., 
85  Tenn.  629,  16  Am.  &  Eng.  Corp. 
Cas.  243,  3  S.  W.  490,  2  Am.  Elec. 
Cas.  720,  725,  per  Lurton,  J. 

76  Western  Un.  Teleg.  Co.  v.  Fon- 
taine, 58  Ga.  433,  1  Am.  Elec.  Cas. 
229,  232,  per  Warner,  C.  J.  This 
case  was  one  of  a  court  divided 
against  itself,  as  another  judge  held 
that  a  telegraph  company  was  not  a 
bailee  at  all  and  another  that  it  was 
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§  27.  Telei>liOiie  companies  —  Belation  to  common  carrier  — 
Common  carrier  of  news. —  In  so  far  as  the  term  "  telegraph  " 
is  synonymous  with  the  term  "  telephone  "  ^®  telephone  com- 
panies should  not  be  det»mod  common  carriers  in  the  strictest 
sense/^  nor  yet  insurers ;  nevertlieless,  they  are  bound  to  serve 
the  public  with  impartiality,  good  faith  and  diligence  in  the 
discharge  of  their  duties,  and  there  is  a  strong  analogy  be- 
tween them  and  common  carriers.^®  And  in  so  far  as  the 
telephone  has  been  introduced  for  public  use,  it  should  be 
held  to  the  same  obligation  as  the  telegraph  company  and  other 
public  servants.^®  So  "  the  rules  which  govern  common  car- 
riers apply  to "  the  telephone  system,  "  and  those  rules  pro- 
hibit any  discrimination  to  be  made."  ®^  Again,  it  is  also 
declared  that  it  is  well  settled,  that  telephone  companies  have 
assumed  the  character,  functions  and  duties  of  common  car- 
riers, and  thus  made  themselves  subject  to  the  same  principles 


a  common  carrier.  Birney  v.  New 
York  &  Wash.  P.  Teleg.  Co.,  18 
Md.  341,  81  Am.  Dec.  607,  Allen's 
Teleg.  Cas.  195,  212,  per  Golds- 
borough,  J.;  Wann  v.  Western  Un, 
Teleg.  Co.,  37  Mo.  472,  90  Am.  Dec. 
395,  Allen's  Teleg.  Cas.  261,  271, 
per  Wagner,  J.;  Pinckney  v.  West- 
ern Un.  Teleg.  Co.,  19  S.  C.  71,  45 
Am.  Rep.  765,  1  Am.  Elec.  Cas.  516, 
telegraph  companies  are  bailees  lo- 
catio  operis  faciendi,  per  Simpson, 
C.  J. 

TuSee  §§  8-11  herein.  Compare 
§45  herein. 

77  See  §  13  herein. 

78  See  §§  17,  18  herein.  Central 
Un.  Teleg.  Co.  v.  Swoveland,  14  Ind. 
App.  341,  42  N.  E.  1035,  6  Am. 
Elec.  Cas.  679,  688,  per  Reinhard,  J. 

7»  State  ex  rel.  Webster  v.  Ne- 
braska Teleph.  Co.,  17  Neb.  126,  52 
Am.  Rep.  104,  8  Am.  &  Eng.  Corp. 
Cal.  1,  22  N.  W.  237,  1  Am.  Elec. 
Cas.  700,  703,  704,  per  Reese,  J. 

fio  United  States:  State  v.  Bell 
Teleph.  Co.,  23  Fed.  639,  8  Am.  & 

62 


Eng.  Corp.  Cas.  7,  6  Am.  Elec.  Cas, 
404,  406,  per  Brewer,  J.;  State  ex 
rel.  Postal  Teleg.  Cable  Co.  v.  Dela- 
ware &  Atl.  Teleg.  &  Teleph.  Co., 
47  Fed.  633,  3  Am.  Elec.  Cas.  533, 
538,  541,  542,  per  Wales,  J.;  case 
affd.,  50  Fed.  677.  Indiana:  Cen- 
tral Un.  Teleph.  Co.  v.  Swoveland, 
14  Ind.  App.  341,  42  N.  E.  1035, 
6  Am.  Elec.  Cas.  679,  688,  per  Rein- 
hard,  J.,  et  seq.  Maryland:  The 
Chesapeake  &  Potomac  Teleph.  Co., 
etc.  V.  The  Baltimore  &  Ohio  Teleg. 
Co.,  etc.,  66  Md.  399,  7  Atl.  809, 
59  Am.  Rep.  167,  16  Am.  &,  Eng. 
Corp.  Cas.  219,  2  Am.  Elec  Cas. 
416,  421,  per  Alvey,  C.  J.  Pennsyl- 
vania: Bell  Teleph.  Co.  of  Phila. 
V.  Commonwealth  ex.  rel.  Baltimore 
&  Ohio  Teleg.  Co.  (Penn.  Sup.  Ct. 
1886),  17  Week.  N.  of  C.  505,  3 
Atl.  825,  2  Am.  Elec.  Cas.  407,  410, 
411,  per  Arnold,  J.  Vermont: 
Commercial  Un.  Teleg.  Co.  v.  The 
New  Eng.  Teleph.  &  Teleg.  Co.,  61 
Vt.  241,  17  Atl.  1071,  15  Am.  St. 
Rep.   893,  2  Am.  Elec.  Cas.  426. 
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and  rules  of  law  applicable  to  all  other  common  carriers.®^ 
It  is  also  asserted  that  a  telephonic  system  "  is  in  a  strict 
sense,  and  yet  in  a  limited  sense  a  common  carrier.  It  must 
be  equal  in  its  dealings  with  all ;  "  ®^  and  that  a  telephone 
company's  "  duty  is  of  the  same  nature  as  the  duties  of  com- 
mon carriers.  *  *  *  Tlie  duty  of  common  carriers  is  one 
of  law,  growing  out  of  their  office  and  not  out  of  contract."  ®* 
Such  telephonic  system  is  further  decided  or  declared  to  be 
a  system  for  the  transmission  of  intelligence  and  news,  and 
such  companies  are  common  carriers  of  messages,  at  least  in 
the  same  sense  that  telegraph  companies  are  such  common  car- 
riers.*^ 


«i  Delaware     &     All.     Teleg.     & 
Teleph.  Co.  v.  State,  ex  rel.  Postal 
Teleg.  Cable  Co.,  3  U.  S.  App.  30, 
105,  2  U.   S.   C.   C.  A.    1,   50   Fed. 
677,  39  Am.  &  Eng.  Corp.  Cas.  516, 
4  Am.  Elec.  Cas.  579,  581,  per  But- 
ler, Dist.   J.,   citing  Budd   v.   New 
York,   143   U.   S.   517,    12    Sup.  Ct. 
468,  4  Inter.  Com.  Rep.  45,  36  Am. 
k   Eng.    Corp.    Crfs.    31.     See    also 
State  ex    rel.    Postal    Teleg.    Cable 
Co.  V.    Delaware   &   Atl.    Teleg.    & 
Teleph.   Co.,   47    Fed.    633,    3    Am. 
Elec.  Cas.    533,   538,   541,   542,  per 
Wales,   J.,    citing   numerous    cases. 
Examine  Central  Un.  Teleph.  Co.  v. 
Swoveland,  14  Ind.  App.  341,  42  N. 
E.  1035,  6  Am.  Elec.  Cas.  679,  688, 
p^i'  Ueinhard,  J.;  Cannon  v.  West- 
ern Un.  Teleg.  Co.,   100  N.  C.  300, 
6  Am.  St.  Rep.  590,  21  Am.  &  Eng. 
Corp.  Cas.    124,   2   Am.    Elec.    Cas. 
699,  704,  6  S.  \V.   731,  per  Smith, 
C.  J.    But  see  Primrose  v.  Western 
Un.  Teleg.  Co.,  154  U.  S.  1,  14  Sup. 
Ct.  1098,  38  L.  Ed.  883,  6  Am.  Elec. 
Cas.  809,  827,  14  Sup.  Ct.  1098,  per 
Mr.  Justice  Gray;  Delaware  &  Atl. 
Teleg.  &  Teleph.  Co.  v.  State,  first 
case  cited    in   this    note.     Examine 
aIbo  cases  in  last  note  herein, 
w  State  ex  rel.  Baltimore  &  Ohio 


Teleg.  Co.  v.  The  Bell  Teleph.  Co., 
25  Fed.  539,  8  Am.  &  Eng.  Corp.  Cas. 
7,  24  Am.  Law  Reg.  573,  2  Am.  Elec. 
Cas.  404,  406,  per  Brewer,  J.,  cited 
in  Commercial  Un.  Teleg.  Co.  c. 
The  New  England  Teleph.  &  Teleg. 
Co.,  17  Atl.  1071,  15  Am.  St.  Rep. 
893,  2  Am.  Elec.  Cas.  426,  435,  per 
Tyler,  J. 

«« State  ex  rel.  Webster  v.  Ne- 
braska Teleph.  Co.,  17  Neb.  126,  52 
Am.  Rep.  104,  8  Am.  &  Eng.  Corp. 
Cas.  1,  44,  22  N.  W.  237,  1  Am. 
Elec.  Cas.  700,  706,  per  Reese,  J. 

8*  State  ex  rel.  Baltimore  &  Ohio 
Teleg.  Co.  v.  Bell  Teleph.  Co.,  23 
Fed.  539,  8  Am.  &  Eng.  Corp.  Cas. 
7,  24  Am.  Law  Reg.  573,  2  Am. 
Elec.  Cas.  404,  406,  per  Brewer,  J. 
(cited.  Commercial  Un.  Teleg.  Co. 
V.  The  New  Eng.  Teleph.  &  Teleg. 
Co.,  61  Vt.  241,  17  Atl.  1071,  15 
Am.  St.  Rep.  893,  2  Am.  Elec.  Cas. 
426,  435,  per  Tyler,  J.;  State  ex 
rel.  Postal  Teleg.  Cable  Co.  v.  Dela- 
ware &  Atl.  Teleg.  &  Teleph.  Co.,  47 
Fed.  633,  3  Am.  Elec.  Cas.  533,  541, 
per  Wales,  J.)  ;  Central  Un.  Teleph. 
Co.  V.  Fehring,  146  Ind.  189,  45  N. 
E.  64,  6  Am.  Elec.  Cas.  694,  695, 
per  Monks,  C.  J.;  Central  Un. 
Teleg.  Co.  v.  Falley,  118  Ind.  144, 

63 


§27 


IMPOKTANCE,    NATURE    AND    RELATIONS 


Under  a  South  Carolina  case  a  telephone  company  is  a  com- 
mon carrier  within  a  constitutional  provision  making  certain 
corporations  common  carriers  "  when  engaged  in  the  bus- 
iness of  transmitting  intelligence  for  hire."  They  also  are 
declared  to  be  common  carriers  within  the  principles  of  the 
common  law  irrespective  of  any  constitutional  provision  on 
the  subject;  that  is,  that  while  they  are  not  in  every  sense  of 
the  term  conmion  carriers  of  goods  and  as  such  subject  to 
the  same  stringent  rules  which  govern  in  ascertaining  the 
liability  of  such  carriers  yet  in.  one  sense  at  least  they  are  com- 


104,  206,  10  Am.  St.  Rep.  114,  19 
N.  E.  604,  2  Am.  Elec.  Cas.  27,  38 
et  seq.,  per  Olds,  J.;  8.  C,  124 
Ind.  600,  3  Am.  Elec.  Cas.  533. 
"  common  carrier  of  telephone  mes- 
sages," per  Olds,  J.;  Central  Un. 
Teleph.  Co.  v.  Swoveland,  14  Ind. 
App.  341,  42  X.  E.  1035.  0  Am. 
Elec.  Cas.  679.  688,  per  Rehihard, 
J.;  Chesapeake  &  Potomac  Teleph. 
Co.,  etc.  V.  Baltimore  &  Ohio  Teleg. 
Co.,  etc.,  66  Md.  399,  7  Atl.  809, 
59  Am.  Rep.  167,  16  Am.  &  Eng. 
Corp.  Cas.  219,  "^hey  are  public  ve- 
hicles of  intelligence,"  per  Alvey, 
C.  J.;  State  ex  rel.  Amer.  Un. 
Teleg.  Co.  v.  Bell  Teleph.  Co.  (St. 
Louis  Cir.  Ct.),  22  Alb.  L.  Jour. 
363,  1  Am.  Elec.  Cas.  304,  per 
Thayer.  J.     See  §  21  herein. 

**  Telephone  companies  like  tele- 
graph companies  are  common  car- 
riers of  information."  Muskogee 
Nat.  Teleph.  Co.  v.  Hall,  118  Fed. 
332,  8  Am.  Elec.  Cas.  64,  05,  per 
Thayer,  Cir.  tj. ;  case  reverses  de- 
cree of  U.  S.  Court  of  Appeals  in 
Indian  Ty.,  4  Ind.  Ty.  18,  and  af- 
firms decree  of  U.  S.  Court  in  In- 
dian Ty.,  Northern  Div.,  rendered 
April,  1900.  This  decision  con- 
cerned right  to  exclusive  franchise. 

That  the  decisions  that  telephone 
companies   are   common   carriers   is 
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"  solid  ground  "  see  Heaton-Penin- 
sular  Button- Fastener  Co.  v.  Eure- 
ka Specialty  Co.,  77  Fed.  288,  293, 
per  Lurton,  Cir.  J. 

The  relations  which  a  telephone 
company  has  assumed  towards  the 
public  make  it  a  common  carrier  of 
news,  a  common  carrier  in  the  sense 
in  which  the  telegraph  is  a  com- 
mon carrier,  and  impose  upon  it 
certain  well  defined  obligations  of  a 
public  character.     Hockett  v.  State, 

105  Ind.  250,  258,  55  Am.  Uep.  201, 
5  X.  E.  178,  11  Am.  &  Eng.  Corp. 
Cas.  577,  2  Am.  Elec.  Cas.  1,  8, 
per  Xiblack,  C.  J.,  followed  in  Cen- 
tral   Un.    Teleg.    Co.    v.    Bradbury, 

106  Ind.  1,  5  N.  E.  721,  2  Am.  Elec. 
Cas.   14,  20. 

"  Telephone  companies  have  been 
held  from  the  first  to  be  common 
carriers  in  the  sense  that  they  are 
bound  to  furnish  service  to  any  one 
offering  to  comply  with  their  rea- 
sonable requirements,  not  only  in 
respect  to  their  public  stations  sys- 
tem, but  also  as  to  the  so-called 
private  system  of  instruments  in- 
stalled in  offices,  residences,  and 
places  of  business."  State  ex  rel. 
Payne  v.  Kinloch  Telephone  Co.,  93 
Mo.  App.  349,  67  6.  W.  684,  8  Am. 
Elec.   Cas.  863,  866,  per  Goode,  J. 
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men  carriers  of  news  and  cannot  discriminate  in  favor  of  or 
against  anyone.®* 

§  27a.     Electric    street    railroad  —  Nature    of,    generally  — 
When  a  franchise  is  granted,  under  legislative  authority  of 


85  State   ex  rel.  Gwynne  v.  Citi- 
zen's Teleph.  Co.,  69  S.  C.  434,  48 
S.  E.   460,    7   Am.   Elec.   Cas.   838. 
The  court,  per  Mclver,  C.  J.,  said: 
"  The  first,  and  as  it  seems  to  us 
the  controlling,  question  in  the  case, 
is,    we    think,    conclusively    deter- 
mined by  the  provisions  of  section  3 
of  article  0  of  the  present  constitu- 
tion, which  reads  as  follows:     '  All 
railroad,    express,   canal   and   other 
corporations  engaged  in  the  trans- 
portation for  hire  and  all  telegraph 
and  other   corporations  engaged  in 
the  business  of  transmitting  intelli- 
gence for  hire,  are  common  carriers 
in  their  respective  lines  of  business, 
and   are    subject    to    liability    and 
taxation  as  such/ — the  balance  of 
the  section  not  being  pertinent  to 
the  present   inquiry.     Now,   if   the 
respondent.       Citizens'       Telephone 
Company,  is  a  corporation,  and  is 
'engaged  in  the  business  of  trans- 
mitting intelligence  for  hire,'  then 
it  is  expressly  declared  by  the  high- 
est authority  to  be  a  common  car- 
rier.   That  it   is   a   corporation   is 
not  and  cannot  be  denied,  and,  as 
we  think,  it  is  equally  undeniable 
that  it  is  'engaged  in  the  business 
of    transmitting     intelligence     for 
hire.'    Indeed,  that,  so  far  as  ap- 
pears in  this  case,  is  the  only  busi- 
ness in  which  it  is  engaged.    The 
distinction  sought  to  be  drawn  by 
counsel  for  respondent  in  his  argu- 
ment   here,    between    the    mode    of 
transmitting  intelligence  or  a  mes- 
sage, as  it  is  usually  called,  by  tele- 
graph  and  by ,  telephone,  is  a  dis- 

5 


tinction  without  a  difference,  so  far 
as  the  question  with  which  we  are 
concerned  is  involved.  While  it  is 
true  that  a  person  desiring  to  send 
a  message  by  telegraph  to  another 
usually  writes  out  his  message  and 
delivers  it  to  the  agent  of  the  tele- 
graph company  (though  we  see  no 
reason  why  it  should  not  be  deliv- 
ered by  word  of  mouth,  or  over  a 
telephone,  as  no  doubt  is  frequently 
the  case),  and  the  agent  transmit 
such  message,  through  the  agency 
of  instrumentalities  provided  by  the 
telegraph  company,  to  another 
agent  of  such  company  at  its  desti- 
nation, who  writes  it  out,  or  deliv- 
ers it  by  word  of  mouth  or  over  the 
telephone  to  the  person  for  whom 
such  message  is  intended,  whereas 
a  person  desiring  to  send  a  message 
by  telephone  simply  goes  to  the  in- 
strument provided  for  the  purpose 
by  the  telephone  company,  calls  up 
the  agent  of  the  company  at  the 
central  office,  and  expresses  his  de- 
sire to  be  connected  with  the  person 
to  whom  he  wishes  to  speak,  whicti 
being  done  by  the  agent  of  the  com- 
pany, at  the  central  office,  the  mes- 
sage is  delivered  directly  to  the  per- 
son for  whom  it  is  intended, 
through  the  instrument  and  over 
the  wires  provided  by  the  telephone 
company  for  the  purpose,  in  both 
instances  the  intelligence  or  mes- 
sage is  actually  transmitted  by  the 
use  of  agencies  and  instrumental- 
ities furnished  either  by  the  tele- 
graph or  the  telephone  company,  for 
which  they  are  entitled  to  receive 
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a  state  and  municipality,  to  a  traction  company,  subject  to 
conditions  and  restrictions,  and  the  company  proceeds  to  lay 
its  tracks  in  the  streets  and  run  its  cars  thereon,  that  property 
and  that  franchise  becomes  impressed  with  a  public  use  that 


proper  compensation,  and  one  is 
just  as  much  engaged  in  the  busi- 
ness of  transmitting  intelligence  for 
hire  as  the  other.  Both  are  de- 
vices by  which  one  person  is  en- 
abled to  communicate  with  another 
beyond  the  reach  of  the  human 
voice,  unaided  by  some  artificial  ap- 
pliance, and,  although  there  are 
some  differences  in  the  mode  of 
transmitting  intelligence,  yet  the 
end  sought  and  attained  by  each 
is  substantially  the  same.  Again, 
it  is  argued  that  there  is  another 
difference  between  the  telegraph 
and  the  telephone  which  differenti- 
ates the  former  from  the  latter,  and 
prevents  legislative  or  constitution- 
al provisions  expressly  applying  to 
the  former  from  being  applied  to 
the  latter,  and  that  is  in  the  one 
case  the  purport  of  the  message  or 
intelligence  to  be  transmitted  must 
be  known  to  the  agent  of  the  com- 
pany, while  in  the  other  it  need  not 
be.  In  the  first  place,  this  difference 
does  not  always  exist,  as  a  matter  of 
fact;  for  in  many  cases  the  purport 
of  messages  sent  by  telegraph  are 
just  as  effectually  concealed  from 
the  agent  of  a  telegraph  company  as 
a  message  sent  by  telephone, — "in 
fact,  more  so;  for  in  the  case  of  a 
telegram  in  cipher,  which  is  quite 
common,  the  purport  of  the  message 
is  entirely  concealed,  and  is  intended 
to  be  concealed,  from  the  knowledge 
of  the  telegraph  operator,  and  from 
every  one  else,  except  a  person  hold- 
ing the  key  to  the  cipher,  while,  on 
the  other  hand,  messages  sent  by 
telephone  are  not,  as  matter  of  fact, 
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always  concealed  from  the  knowl- 
edge of  the  agent  of  the  telephone 
company,  nor  from  third  persons 
who  may  choose  to  listen.  But, 
even  if  such  differences  did  exist,  it 
is  difficult  to  conceive  how  that 
would  affect  the  substantial  identi- 
ty of  the  business  in  which  the  two 
companies  are  engaged.  Again,  it 
is  argued  that  the  framers  of  the 
constitution,  being,  as  they  were, 
familiar  with  the  use  of  the  tele- 
phone, would,  if  they  had  intended 
to  include  telephone  companies 
within  the  provisions  of  the  section 
of  the  constitution  above  queued, 
have  mentioned  such  companies  by 
name.  This  argument  is  based 
upon  a  misconception  of  the  funda- 
mental idea  of  the  constitution, 
which  is  that  such  an  instrument  is 
the  organic  law,  and  deals  with  gen- 
eral principles,  and  does  not  ana 
should  not  descend  into  detail^. 
But  the  conclusive  answer  to  such 
argument  is  that  the  framers  of  the 
constitution  certainly  did  not  in- 
tend to  limit  its  operation  to  tele- 
graph companies,  as  otherwise  the 
additional  words,  '  and  other  cor- 
porations engaged  in  the  business 
of  transmitting  intelligence  for 
hire,'  would  become  wholly  unmean- 
ing and  useless.  These  additional 
words  were  manifestly  inserted  for 
some  purpose,  and  it  is  impossible 
to  conceive  of  any  other  purpose  ex- 
cept to  include  every  other  corpora- 
tion, by  whatever  name  it  may  be 
called,  and  by  whatever  means  it 
conducts  its  business,  which  may  be 
'  engaged  in  the  business  of   trans- 
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imposes  the  duty  not  only  upon  the  original  grantee  but  also 
upon  every  successive  holder  to  serve  the  public  in  accordance 
with  the  terms  of  the  original  grant.  Such  company  is  not 
only  a  carrier  but  is  a  public  agent  in  exercising  the  powers 


mitting  intelligence   for  hire,'  and, 
as  we  have  shown  that  a  telephone 
company   is   engaged  in   that   busi- 
ness, telephone  companies  must  be 
regarded    as    included    within    the 
terms   of   the   constitutional    provi- 
sion.   The    reference    to    section    3 
(manifestly  a  misprint  for  section 
4)  of  article  8  of  the  constitution, 
and  to  the  act  of  1898    (22   St.  at 
Large,  p.  779),  and  also  act  of  1898 
(22  St.  at  Large,  p.  780),  to  sup- 
port   respondent's    contention,    will 
next  he  considered.     This  constitu- 
tional provision  simply  forbids  the 
general   assembly  from  passing  any 
law  *  granting  the  right  to  construct 
and  operate  a  street  or  other  rail- 
way, telegraph,  telephone  or  electric 
plant,    or    to    erect    water    or    ga» 
works   for    public    uses,   or    to   lay 
mains  for  any  purpose,  without  first 
obtaining  the  consent  of   the  local 
authorities  in  control  of  the  streets 
or  public  places  proposed  to  be  oc- 
cupied  for    any   such   or   like  pur- 
poses.'    What  possible  bearing  this 
provision  can  have  upon  the  ques- 
tion   we    are    considering,    to    wit, 
whether  a  telephone  company  can  be 
regarded  as,  in  any  sense,   a  com- 
mon carrier,  it  is  impossible  to  con- 
ceive.    Indeed,  if  it  has  any  bearing 
at  all,  it  would  seem  to  be  averse 
to  the  contention  of  respondent ;  for 
it  seems  to  recognize  the  idea  that, 
when   a  telephone   company   estab- 
lishes its  plant  in  a  town  or  city, 
it  devotes   its   property   to   public 
uses,  and  thus  brings  it  under  leg- 
iahtive  control.    Nor  do  we  see  the 
relevancy  of  the  two  acts  above  re- 


ferred to.  The  former  forbids  tele- 
phone companies  from  making  un- 
reasonable discrimination  in  the 
rates  at  which  they  furnish  tele- 
phone service  to  its  patrons,  and 
this  necessarily  implies  that  its 
business  is  subject  to  legislative 
control.  The  other  act  simply  in- 
vests the  railroad  commission  with 
power  to  regulate  the  charges  of  ex- 
press companies  for  transportation 
and  the  charges  of  telegraph  com- 
panies for  the  transmission  of  mes- 
sages. But  until  it  is  shown,  as  it 
has  not  and  cannot  be  shown,  that 
the  power  to  regulate  charges  by 
law  is  a  feature  essential  to  the 
business  of  a  common  carrier,  the 
provisions  of  this  act  do  not  even 
tend  to  show  that  a  telephone  com- 
pany is  not  a  common  carrier.  In- 
deed, as  a  matter  of  fact,  the  rates 
of  charges  by  all  classes  of  common 
carriers  —  for  example,  steamboat 
companies  —  are  not  regulated  by 
law.  But,  even  if  there  were  no 
constitutional  provision  and  no  leg- 
islation upon  the  subject,  we  are  of 
opinion  that  this  question  is  set- 
tled by  the  principles  of  the  com- 
mon law,  which,  being  elastic  in 
their  nature,  may  be  applied  to 
subjects  and  conditions  which  have 
but  recently  become  known  and 
used  in  the  business  of  the  country. 
In  this  State  we  have  no  case,  so 
far  as  we  are  informed,  upon  the 
question  whether  a  telephone  com- 
pany is,  in  any  sense,  a  common 
carrier,  and  we  have  only  two  cases 
relating  to  the  somewhat  analogous 
question  as  to  whether  a  telegraph 
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conferred  and  public  utility  is  the  consideration  for  the  gov- 
ernmental grant.»« 

Trolley  cars  have  characteristics  of  their  own,  such  as 
weight,  momentum,  velocity,  and  are  subject  to  quick  control- 
It  is  said,  however,  that  these  peculiarities  are  not  criteria 
by  which  such  cars  are  set  apart  for  legal  treatment  in  a 
class  by  themselves;  but  that  they  are  merely  circumstances 
that  have  sometimes  to  be  taken  into  account  in  applying 
to  a  particular  case  the  general  rule  gov^erning  the  relative 
rights,  duties,  and  obligations  of  pedestrians  and  others  hav- 
ing a  right  to  use  the  streets,  and  the  corporations  running 
such  trolley  cars.®'' 

§  28.  Electric  street  railroad  —  Belation  to  railioad  and 
street  surface  railway. —  In  the  application  of  the  law,  there 
is  a  certain  relation  between  electric  street  surface  railways 
and  railroads,  and  also  between  the  former  and  other  street 
surface  railways,  since  in  all  cases  analogous  principles  must, 
outside  of  statutory  enactments,  to  a  great  extent,  be  resorted 
to  in  determining  legal  points,  arising  in  connection  with  elec- 
tric railways.  This  is  evidenced  by  those  cases  wherein  the  lat- 
ter have  been  organized  under  general  acts  of  incorporation 
of  street  railways.  But  this  rule  would  apply  only  to  the 
general  rights,  duties  and  obligations  of  such  corporations.  It 
is  true,  however,  that  in  the  manner  of  its  construction,  both 


j» 


company  is  a  common  carrier 
The  court  then  considers  several 
cases  upon  the  question  whether 
telegraph  companies  are  common 
carriers  and  concludes:  "We  are 
satisfied,  therefore,  that  while  a 
telephone  company  may  not  be,  in 
every  sense  of  the  term,  a  common 
carrier  of  goods,  and  as  such  sub- 
ject to  the  same  stringent  rules 
which  govern  in  ascertaining  the 
liability  of  such  carriers,  yet,  in 
one  sense  at  least,  it  is  a  common 
carrier  of  news,  and  as  such  bound 
to  supply  all  alike,  who  are  in  like 
circumstances,  with  similar  facili- 
ties,  under    reasonable   limitations, 
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for  the  transmission  of  news,  with- 
out any  discrimination  whatsoever 
in  favor  of  or  against  anyone;  and 
this  is  so  under  the  well-settled 
principles  of  the  common  law,  with- 
out the  aid  of  any  constitutional 
or  statutory  provision  imposing 
such  an  obligation." 

86  Mayor,  etc.  of  Borough  of 
Rutherford  v.  Hudson  River  Trac- 
tion Co.,  N.  J.  1906,  63  Atl.  84,  88, 
per  Pitney,  J.  See  §§  278,  529 
herein. 

sTMcGrath  v.  North  Jersey  Street 
Railway  Co.,  66  N.  J.  L,  312,  49 
Atl.  523,  10  Am.  Neg.  Hep.  332. 
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of  the  line  and  its  cars,  and  in  the  maintenance  and  operation 
of  the  same,  an  electric  railway  differs  in  many  respects  from 
either  a  commercial  railroad  or  other  street  surface  railways. 
It  differs  from  the  former,  in  that  it  does  not  ordinarily  carry 
freight,  and  in  the  fact  that  it  is  calculated  to  continuously 
and  constantly  relieve  the  burden  of  travel,  or  rather  to  expe- 
dite travel,  during  the  passage  of  its  cars  over  streets, 
refereiiee  always  being  presumably  had  to  the  rights  of  the 
public  in  said  streets,  and  to  the  use  thereof.  It  also  differs 
from  other  street  surface  railways,  in  that  a  greater  degree 
of  care  should  be  exercised,  commensurate  with  the  increased 
danger  to  the  public  by  reason  of  the  character  of  the  motive 
power,  the  appliances  used,  the  character  of  the  construction, 
the  higher  rate  of  speed,  and  the  like.  These  differences,  how- 
ever, are  rather  questions  of  fact,  by  which  the  application  of 
the  law  must  be  governed.  It  may  be  added  in  this  connec- 
tion, as  stated  elsewhere  in  this  work,  that  the  motive  power 
does  not  determine  whether  or  not  a  railway  is  a  street  rail- 
way.*^ A  law  which  exempts  stockholders  of  "  railroad " 
corporations  from  individual  liability,  in  an  amount  equal  to 
the  amount  of  their  stock,  does  not,  it  is  held,  include  elec- 


•9  United  States:  Williams  v. 
City  Elec.  Ry.  Co.  (U.  S.  C.  C,  E. 
D.  Ark.),  41  Fed.  556,  3  Am.  Elec. 
Caa.  231.  Florida:  Bloxham  v. 
Consumers  Elec.  L.  &  St.  R.  Co.,  36 
Fla.  519,  51  Am.  St.  Rep.  44,  18 
So.  444,  29  L.  R.  A.  507.  Ken- 
tucky: Louisville,  etc.,  R.  Co.  v. 
Louisville,  2  Duv.  (Ky.)  175. 
Michigan:  Nichols  v.  Ann  Arbor, 
etc.,  Ry.  Co.,  87  Mich.  361,  49  N. 
W.538.  Minnesota:  Carli  v.  Still- 
water St  Ry.  Co.,  28  Minn.  373,  41 
Am.  Rep.  290,  3  Am.  &  Eng.  R.  Cas. 
226,  10  N.  W.  205.  Missouri: 
Hannah  v.  Metropolitan  St.  R.  Co., 
2  Mo.  App.  Rep.  699.  New  York: 
Homellsville  Elect.  Ry.  Co.  v.  New 
York,  L.  E.  &  W.  R.  Co.,  83  Hun 
(N.  Y.),  407,  31  N.  Y.  Supp.  745 
—  this   case   does   not   decide,   but 


merely  illustrates  the  general  prin- 
ciple of  the  application  of  the 
street  railroad  law  to  an  electric 
railway,  and  of  this  same  character 
is  Matter  of  Rochester  Elec.  Ky. 
Co.,  57  Hun  (N.  Y.),  66,  32  N.  Y. 
St.  R.  1,  10  N.  Y.  Supp.  379  — this 
case  was  affirmed,  123  N.  Y.  351, 
33  N.  Y.  Supp.  695,  25  N.  E.  381; 
so  also  is  Matter  of  Saratoga  Elec. 
Ry.  Co.,  58  Hun  (N.  Y.),  287,  34 
N.  Y.  St.  R.  556,  12  N.  Y.  Supp. 
318.  Ohio:  Clement  v.  City  of 
Cincinnati,  16  Bull.  355,  cited  in 
Pelton  V.  East  Cleveland  R.  R.  Co., 
22  Week.  L.  Bull.  (C.  P.  Ohio, 
1889),  67,  3  Am.  Elec.  Cas.  215, 
222,  per  Stone,  J.  Pennsylvania: 
Hestonville,  etc.,  R.  Co.  v.  Philadel- 
phia, 89  Penn.  St.  210.  See  §  168 
herein. 
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trie  street  car  oorporations  or  companies.®*  So,  although  a 
distinction  exists  between  electric  street  railways  and  commer- 
cial railroads,  with  respect  to  freight  traffic,  a  statute  may 
confer  authority  upon  the  former  to  carry  persons  and  prop- 
erty in  cars,  for  compensation,  and  such  legislative  enactment 
authorizes  the  operation  of  cars  designed  and  appropriated 
exclusively  for  carrying  freight,  property  or  express  matter.®^ 
A  railroad  is  not  a  street  railway,  within  the  meaning  of  a 
statute,  providing  that  the  formation  of  a  street  railway 
company  is  not  authorized  under  said  enactment,  when  the 
proposed  route  of  said  railroad  is  not  upon  any  street  or 
highway,  but  upon  private  land,  just  inside  the  fence,  along 
a  turnpike  road.®* 


§  28a.  Same  subject. —  In  a  recent  case  it  is  held  that  an 
electric  railway  company  operated  only  by  electricity  is  not  in- 
cluded within  the  term  "  railroad  company  "  within  the  mean- 
ing of  the  railroad  commissioners'  law,  even  though  it  is  owned 
and  managed  by  a  corporation  whose  charter  permits  the  use  of 
steam  as  a  motive  power;  and  that  the  board  of  railway  com- 
missioners has  no  jurisdiction  to  entertain  an  application  by 
a  railroad  company  for  leave  to  cross  its  track  with  that  of 
a  railway  company  using  only  electricity  as  a  motive  power.** 


»» Ferguson  v.  Sherman,  116  Cal. 
169,  47  Pac.  1023,  37  L.  R.  A.  622, 
6  Am.  &  Eng.  R.  Cas.   (N.  S.)   567. 

•oDegrauw  v.  Long  Island  Elec. 
Ry.  Co.,  60  N.  Y.  Supp.  163,  43 
App.  Div.  502,  affd.  163  N.  Y.  597, 
cited  in  Matter  of  Stillwater  &  M. 
St.  R.  Co.,  171  N.  Y.  589,  597,  un- 
der New  York  Laws  1890,  c.  565,  § 
90.  See  Wells  Rd.  Corp.  N.  Y. 
(1899),  p.  22L  §  90;  id.  p.  712,  § 
90. 

•iGay  V.  Bristol  &  B.  R.  Co.  (C. 
P.  1899),  22  Penn.  Co.  Ct.  332. 

92  Kansas  City,  O.  B.  &  E.  R.  Co. 
v.  Board  of  Rd.  Commrs.  (Kan. 
1906),  84  Pac.  754.  The  court,  per 
Mason,  J.,  said :  "  It  might  be 
argued  that,  at  the  time  the  test  of 
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being  *  operated  by  steam  *  was 
adopted  as  a  means  of  classifying 
railroads,  steam  was  the  only  rec- 
ognized motive  power  employed  for 
rapid  transit,  and  that,  therefore, 
the  phrase  should  be  interpreted  as 
covering  any  mechanical  force,  such 
as  electricity,  that  afterwards  came 
into  use  for  that  purpose.  This 
view  was  taken  by  the  New  York 
Supreime  Court  of  a  similar  expres- 
sion occurring  in  a  contract  entered 
into  in  1882,  but  the  Court  of  Ap- 
peals was  of  a  different  opinion  and 
accordingly  reversed  the  case. 
Prospect  Park  &  Coney  L  R.  Co.  ▼. 
Coney  Island  &  B.  R.  Co.,  21  N.  Y. 
Supp.  1046,  144  N.  Y.  152,  39  N.  E. 
17,  26  L.  R.  A.  610.    If  the  aiga- 
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So  a  statute  which  provides  that  all  engine  drivers  and  con- 
ductors must  cause  the  trains  which  they  respectively  drive 
and  conduct  to  come  to  a  full  stop  within  fifty  feet  of  the 
place  of  crossing  where  the  tracks  separate  and  independ- 
ent railroads  cross  each  other,  does  not  apply  to  a  street  rail- 
way. So  as  to  require  street  railroad  cars  to  stop  before 
crossing  a  railroad  track,  even  though  the  word  "  railroad " 
includes  street  railroads  operated  by  electricity  since  the  ques- 
tion whether  a  particular  statute  applies  to  a  certain  form  of 
railroad  is  one  of  construction  and  where  the  language  ob- 
viously does  not  include  a  street  railway  it  will  be  excluded.** 
Again  a  motoneer  of  a  street  railway  company  is  not  one  for 
whose  benefit  the  employees'  liability  statute  of  Iowa  was 
enacted  even  though  it  applies  in  terms  to  "  every  corporation 
operating  a  railway  "  which  phrase  ordinarily  includes,  when 


ment    were     otherwise    convincing» 
the  failure  to  modify  the  language 
of  the  sections  quoted  in  1901,  when 
the  entire  act  wa«  remodeled,  must 
he  taken  to  indicate  that,  notwith- 
standing    the     changed     conditions 
since    the    board    of    railroad    com- 
missioners was  first  established,  the 
legislature  was  still  content  to  lim- 
it its  powers  to  the  control  of  rail- 
roads    operated     by     steam."    The 
New  York  case  above  cited  was  a 
suit  brought   for    specific    perform- 
ance of  a  contract  under  which  the 
defendant    had    covenanted    to    run 
cars  to  a  certain  point,  subsequently 
the  defendant  refused   to   run    the 
ears    as    agreed.     The    court,     per 
Bartlett,  J.,   p.   157,  said:     "It  is 
insisted  by  the  defendant  that  the 
adoption  of  the  trolley  system  is  in 
contemplation  of  law  a  use  of  steam 
under   the    clause    in    the    contract 
which  provides  that  if  the  defend- 
ant shall    use   steam    as   a   motive 
power  between    Ninth   avenue   and 
Fifteenth    street,    in    the    city    of 
Brooklyn  and  Coney  Island,  either 
party  can    terminate   the   contract 


on  six  months'  notice,  and  that  the 
correspondence  and  answer  in  this 
case  are  equivalent  to  notice  and 
the  contract  no  longer  exists.  We 
agree  with  the  Special  Term  that 
the  electrical  system  adopted  by  the 
defendant  cannot  be  regarded  as  the 
use  of  steam  as  a  motive  power. 
(Hudson  River  Teleph.  Co.  v.  Wa- 
tervliet  Turnpike  &  R.  Co.,  135  N. 
Y.  303,  402,  48  N.  Y.  St.  R.  417, 
affg.  61  Hun,  140,  161,  39  N.  Y. 
St.  R.  952,  966,  15  N.  Y.  Supp. 
752,  763.)  It  would  be  in  disre- 
gard of  the  obvious  and  natural 
meaning  of  the  language  to  hold 
otherwise.  We  cannot  agree  with 
the  General  Term  that  the  words 
'  steam  as  a  motive  power '  was 
only  another  form  of  referring  to 
rapid  transit  by  whatever  means 
accomplished.  To  so  hold  would  be 
to  make  a  new  contract  for  the  par- 
ties." 

w  Georgia  Ry.  &  Electric  Co.  v. 
Joiner,  120  Ga.  905,  48  S.  E.  336, 
Ga.  Civ.  Code,  §  2234;  Savannah 
Railway  v.  WUliams,  117  Ga  414, 
419. 
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tmqualified,  a  street  railway.**  Nor  is  an  electric  car  run  by 
electricity  alone  and  controlled  by  a  motorman  a  '^  locomotive 
engine"  or  a  "train  upon  a  railway"  within  a  similar 
statute.**^ 


•^McLeod  y.  Chicago  &  Korth- 
western  By.  Co.,  125  Iowa,  270,  101 
N.  W.  77;  Code  Iowa,  §  2071. 

AS  Indianapolis  &  G.  Bapid  Tran- 
sit Co.  V.  Andis,  33  Ind.  App.  625, 
72  N.  E.  145;  Employers'  Liability 
Act,  1893,  p.  205,  c.  130,  §  1 ;  Burns 
Annot.     St.,     1901,    §     7083.    The 
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court,  per  Bobxnson,  J.,  states  that 
the  Legislature  has  concluded,  as 
indicated  by  the  language  of  the 
statutes,  that  the  general  term, 
''  railroad  "  does  not  include  "  elec- 
tric roads,"  "  interurban  street  rail- 
roads "  or  **  suburban  street  rail- 
road." 
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37c.  Other  federal  statutes. 


§  29.  Constitutional  and  legislative  control  of  United  States 
—  Qencrally. —  As  we  have  stated  elsewhere,^  the  Constitution 
and  constitutional  laws  of  the  United  States  are  the  supreme 
law  of  the  land.^  Every  part  of  the  territory  under  the  juris- 
diction of  the  Government  of  the  United  States  is,  irrespective 
of  State  lines,  subject  to  its  operation  and  within  its  protec- 


^Chap.  XI,  herein. 

2  Const.  U.  S.,  art.  6,  par.  2; 
Pensaoola  Teleg.  Co.  v.  Western  Un. 
Tcl«g.  Co.,  96  U.  S.  18,  24  L.  Ed. 


708,  1  Am.  Elec.  Cas.  253,  per  Mr. 
Chief  Justice  Waite.  See  also  quo- 
tations in  Obiter  Dicta  Digest  of 
U.  S.  Sup.  Ct.  Rep.,  Vol.  1,  p.  399. 
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tion,  provided  its  acts  are  within  the  scope  of  its  powers,  and 
in  so  far  as  National  rights  are  concerned,  which  belong  to  all, 
no  part  of  the  country  can  encroach  upon  another.  Within 
this  doctrine  no  State  can,  by  legislation,  exclude  all  commer- 
cial intercourse  by  telegraph  between  its  citizens  and  those  of 
other  States,  where  the  power  to  control  and  regulate  inter- 
state commerce  is  vested  in  Congress.' 

§  30.    Acts  of  Congress  in  aid  of  telegraph  companies. — 

"  From  the  beginning  it  seems  to  have  been  assumed  that 
Congress  might  aid  in  developing  the  system;  for  the  first 
telegraph  line  of  any  considerable  extent  ever  erected,  was  built 
between  Washington  and  Baltimore,  only  a  little  more  than 
thirty  years  ago,  with  money  appropriated  by  Congress  for  that 
purpose ;  *  and  large  donations  of  land  and  money  have  since 
been  made  to  aid  in  the  construction  of  other  lines."  ^  The 
acts  last  referred  to  were  what  are  generally  known  as  the 
Pacific  Eailroad  Acts,®  and  the  act  of  incorporation  of  the 
Atlantic  and  Pacific  Railroad  Company.''  Subsequently  an- 
other statute  was  passed  providing,  in  substance,  that  all  rail- 
road and  telegraph  companies  to  which  the  United  States  had 
granted  any  subsidy  in  lands  or  bonds  or  loan  of  credit  for  the 
construction  of  either  railroad  or  telegraph  lines,  and  which, 
by  the  acts  of  incorporation  or  amendatory  or  supplementary 
acts,  were  required  to  construct,  maintain  or  operate  telegraph 
lines,  should  thereafter,  by  and  through  their  own  respective 
corporate  oflScers  and  employees,  maintain  and  operate  for  rail- 
road, governmental,  commercial  and  all  other  purposes,  tele- 


8  Pensacola  Teleg.  Co.  v.  Western 
Un.  Teleg.  Co.,  96  U.  S.  1,  24  L. 
Ed.  708,  1  Am.  Elec.  Cas.  263,  per 
Mr.  Chief  Justice  Waite.  See  §§ 
65-67,  herein,  as  to  hostile  legisla- 
tion. 

«  Citing  6  Stat.  618. 

•  Pensacola  Teleg.  Co.  v.  West* 
em  Un.  Teleg.  Co.,  96  U.  S.  1,  24 
L.  Ed.  708,  1  Am.  Elec.  Cas.  254, 
per  Mr.  Chief  Justice  Waite,  citing 
12  U.  S.  Stat.  489,  772;  13  id.  356; 
14  id.  292. 
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•  Act  of  Congress,  July  1,  1862, 
c.  120,  12  Stat.  489,  and  the  Act  of 
July  2,  1864,  c.  216,  13  Stat.  356, 
and  other  acts  amendatory  of  the 
Act  of  1862. 

7  Act  of  Congress,  July  27,  1866, 
14  Stat.  292,  <<an  act  granting 
lands  to  aid  in  the  construction  of 
a  railroad  and  telegraph  lines  from 
the  States  of  Missouri  and  Arkan- 
sas to  the  Pacific  coast.'' 
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graph  lines  and  exercise  by  themselves  alone  all  the  telegraphic 
franchises  conferred  upon  them  and  obligations  assumed  by 
them  under  the  franchises  granted.     Said  statute  further  pro- 
vided for  connection  with  said  lines  by  telegraph  companies, 
which  had  accepted  the  provisions  of  Title  LXV,  Telegraphs, 
of  the  Revised  Statutes ;  also  against  discrimination ;  for  appli- 
cation for  relief,  in  case  of  refusal  to  make  or  continue  ar- 
rangements for  interchange  of  business,  to  the  Interstate  Com- 
merce Commission,  whose  duties  were  specified  —  also  for  the 
security  and  preservation  to  the  United  States  of  the  full  bene- 
fit of  its  liens  upon  the  railroad  telegraph  lines;  also  against 
unlawful    interference    with    the    rights    and    equities    of   the 
United  States  in  the  premises,  and  for  proceedings  by  the  At- 
tomev-General  therefor.     Power  was  reserved  to  add  to,  alter 
or  amend  the  act.®     The  Union  Pacific  Railroad  Company  was 
formed  by  the  consolidation,  under  authority  of  the  Pacific 
Railroad  Acts  above  noted,  of  several  companies.®     The  At- 
lantic and  Pacific  Railroad   Company  was  authorized  by  its 
act  of  incorporation  to  lay  out,  locate  and  construct,  furnish, 
maintain  and  enjoy  a  continuous  railroad  and  telegraph  line 
with  the  appurtenances.     The  company  was  also  declared  to 
be  a  post  route  and  military  road.^^     The  questions  of  the 
effect  of  discrimination  by  both  said  above-mentioned  corpora- 
tions, against  telegraph  companies,  claiming  uuder  the  Post 
Roads  Act  hereinafter  noted ;  the  construction  of  said  acts  and 
the  right  of  said  companies  to  make  exclusive  contracts,  were 
ably  and  exhaustively  considered  by  the  Supreme  and  Circuit 


•Act  of  August  7,  1888,  c.  772, 
25  Stat.  382.  See  the  Pensacola 
case  cited  in  last  note;  also  the 
Union  Pacific  ease  cited  in  next 
two  sections. 

•"The  Union  Pacific  Railroad 
Company,  incorporated  by  the  Act 
of  July  1,  1862,  the  Kansas  Pacific 
Railway  Company,  formerly  known 
as  the  Union  Pacific  Railway  Com- 
pany, Eastern  Division,  which  lat- 
ter company  succeeded  to  the  rights 
and  powers  of  the  Leavenworth, 
Pawnee  and  Western  Railroad  Com- 
pany, a  Kansas  corporation  that  ac- 


cepted the  aid  provided  by  the  Act 
of  July  1,  1862,  and  the  Denver 
Pacific  Railway  and  Telegraph 
Company,  a  corporation  of  Colo- 
rado." See  United  States  v.  Union 
Pac.  Ry.  Co.,  and  Western  Un. 
Teleg.  Co.,  160  U.  S.  1,  6  Am.  Elec. 
Cas.  699,  16  Sup.  Ct.  190,  40  L.  Ed. 
319,  per  Mr.  Justice  Harlan;  Unit- 
ed States  V.  Western  Un.  Teleg.  Co., 
and  Union  Pacific  Ky.  Co.,  160  U. 
S.  53,  58,  16  Sup.  Ct.  210,  40  L. 
Ed.  337,  per  Mr.  Justice  Harlan. 

10  Act  of  July  27,  1866,  14  Stat. 
292. 
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Courts  of  the  United  States,  and  decided  against  exclusive  con- 
tracts, and  in  favor  of  the  telegraph  companies  claiming  under 
the  Post  Roads  Act*  * 

§  31.     Subsidy  acts  continued  —  Beserved  power  as  to  tele- 
graph lines  —  The  ITnion  Pacific  case.  —  As  is  said  by  Mr.  Jus- 
tice Harlan,  in  this  case,'^  the  title  of  the  act  creating  the 
Union  Pacific  railroad,  **  indicated  that  the  subsidy  granted 
was  to  aid  in  the  construction  of  both  a  railroad  and  telegraph 
line  from  the  Missouri  river  to  the  Pacific  ocean,  and  to  secure 
to  the  Government  the  use  of  the  same  for  postal,  military 
and  other  purposes.''     This  is  clearly  the  import  throughout, 
of  the  statute,  not  only  as  to  the  Union  Pacific  railroad,  but 
also  as  to  the  other  railroads  mentioned  therein,  and  in  the 
Amendatory  Act  of  1864.     It  was  further  provided,  that  all 
of  said  railroad  companies,  or  any  two  or  more  of  them,  might 
consolidate  into  one  company,  which  might  proceed  thereafter 
"  to  construct  said  railroad  and  branches  and  telegraph  line 
upon  the  terms  and  conditions  provided  in  this  act."     Subse- 
quently an  act  of  Congress  was  passed, ^^  by  which  an  addition 
was  made  to  the  Act  of  1862,^^  whereby  the  several  companies 
were  required,  under  penalty,  to  operate  and  use  their  roads 
and  telegraph  for  all  purposes  of  communication,  travel  or 
transportation,  so  far  as  the  public  and  Government  were  con- 
cerned, as  one  connected,  continuous  line,  without  discrimina- 
tion against  other  companies  or  against  persons  requiring  the 
transmission  of  news  and  messages.     As  we  have  noted  in  the 
preceding  section,  the  Union  Pacific  was  formed  by  the  con- 


11  United  States  v.  Union  Pacific 
Ry.  Co.,  and  Western  Un.  Teleg. 
Co.,  160  U.  S.  1,  16  Sup.  Ct. 
190,  40  L.  Ed.  319,  6  Am.  Elec. 
Cas.  697,  699.  See  Union  Pac.  Ry. 
V.  United  States,  19  U.  S.  App. 
531;  Union  Pac.  Ry.  v.  United 
SUtes,  59  Fed.  813;  United  States 
V.  Western  Union  Teleg.  Co.,  50 
Fed.  28;  Mercantile  Trust  Co.  v. 
Atlantic  &  Pacific  R.  R.  Co.,  63 
Fed.  613,  910,  5  Am.  Elec.  Cas. 
207,  214.    These  cases  wil  be  con- 
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sidered    hereafter    in    this    chapter. 
See  Exclusive  Contract. 

12  United  States  v.  Union  Pacific 
Ry.  Co.,  and  Western  Un.  Teleg. 
Co.,  160  U.  S.  1,  16  Sup.  Ct.  190, 
40  L.  Ed.  319,  6  Am.  Elec.  Cas. 
697,  718,  case  reverses  19  U.  S. 
App.  531,  59  Fed.  813,  affg.  50  Fed. 
28. 

13  June  20,  1874,  18  Stat.  Ill,  c. 
331. 

14  To  section  15  of  said  Act  of 
July  1,  1862,  12  Stat.  489,  496,  c. 
120. 
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solidatioii  of  certain  of  the  roads,  under  said  Acts  of  1862 
and  1864.     For  the  benefit,  however,  of  certain  telegraph  com- 
panies that  had  already  expended  large  sums  in  the  construe-, 
tion  of  telegraph  lines  and  to  relieve  the  subsidized  railroad 
companies  from  at  least  any  present  obligation  to  construct 
telegraph  lines  upon  their  respective  rights  of  way,  the  Act 
of  1862  ^^  provided  that  arrangements  might  be  made  with 
said  telegraph  companies,  "  so  that  the  present  line  of  telegraph 
bet\¥'een  the  Missouri  river  and  San  Francisco  may  be  moved 
upon  or  along  the  line  of  said  railroad  and  branches  as  fast 
as  said  roads  and  branches  are  built,"  and  said  removal  should 
be  "  considered  a  fulfillment  on  the  part  of  said  railroad  com- 
panies of  the  provisions  of  this  act  in  regard  to  the  construc- 
tion of  said  line  of  telegraph."     In  case,  however,  of  disagree- 
ment,   said   lines   and   telegraph   might   be   removed   without 
prejudice  to  the  rights  of  the  railroad  companies.     A  similar 
provision  was  contained  in  the  act  of  Congress,  known  as  the 
Idaho  Act.'^.    Extended  powers  were  granted  therein  to  the 
United  States  Telegraph  Company  and  their  associates,  for  the 
construction  of  a  line  or  lines  of  magnetic  telegraph,  between 
the  Missouri  river  and  San  Francisco,  on  such  routes  as  thev 
might  select. 

§  32.  Subsidy  acts  —  Beserved  power  as  to  telegraph  lines 
and  the  Union  Pacific  case  continued. —  It  appears,  therefore, 
from  a  consideration  of  the  several  subsidy  and  amendatory 
acts,  that  the  object  of  giving  governmental  aid  to  the  cor- 
porations named  under  the  Act  of  1862,^^  was  to  promote  the 
public  interest  and  welfare  and  to  entitle  the  Government  at 
all  times,  and  particularly  in  times  of  war,  to  the  use  and 
benefit  of  such  railroad  and  telegraph  lines,  for  postal,  mili- 
tary and  other  purposes.  Congress  also  reserved  tlie  power  of 
exercising,  at  any  time,  the  right  to  add  to,  alter,  amend  or 
repeal  such  act,  due  regard  being  had  to  the  rights  of  the  com- 
panies named  therein.  There  was,  however,  no  other  express 
limitation  upon  this  reservation  of  power.     But  as  was  de- 

10  §  19.  munication    between    the    Atlantic 

i«Of   July    2,    1864,    c.    220,    13  and  Pacific  States  and  the  Territory 

Sut.  373,  entitled  "  An  act  for  in-  of  Idaho/' 

creased  facilities  of  telegraph  com-  it  See  the  two  preceding  sections. 
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dared  by  Mr.  Justice  Harlan  in  this  case,  "  It  would  not  be 
competent  for  Congress,  under  the  guise  of  altering  and  amend- 
ing the  act  in  question,  to  impose  upon  the  railroad  company 
duties  wholly  foreign  to  the  objects  for  which  it  was  created, 
or  for  which  governmental  aid  was  given.  Neither  could  it, 
by  such  alteration  or  amendment,  destroy  rights  actually  vested 
or  disturb  transactions  fully  consummated."  ^®  As  we  have 
already  noted.  Congress,  subsequently  in  1888,*®  legislated 
with  a  design  to  enforce  its  policy  of  promoting  the  public  in- 
terests and  general  welfare,  and  "  it  may  be  that  Congress 
passed  the  Act  of  1888  because,  in  its  judgment,  the  rights  of 
the  Government  and  of  the  public,  in  the  matter  of  telegraphic 
communication,  could  be  fully  secured,  or  effectively  guarded 
only  by  means  of  telegraph  lines  maintained  and  operated  by 
a  corporation  deriving  its  power  from  the  General  Government 
and  subject  in  respect  to  the  general  conduct  of  its  affairs  to 
general  supervision  and  control.''  ^  Again,  by  virtue  of  the 
above-mentioned  reservation  of  power,  the  court  declared  that 
it  must  be  held  that  Congress  intended  to  keep  within  its  con- 
trol the  entire  subject  of  railroad  and  telegraphic  communi- 
cation, between  the  Missouri  riveT  and  the  Pacific  ocean, 
through  the  agency  of  the  corporations  which  it  had  created, 
or  which  had  accepted  the  governmental  aid.  It  was  also  de- 
termined that  said  corporations  could  not  make  any  arrange- 
ment or  contract  with  telegraph  companies  which  would  pre- 
vent Congress,  for  all  time,  from  otherwise  providing,  or  which 
would  relieve  them  from  the  obligation  to  exercise,  by  their 
officers,  and  agents,  exclusively  the  telegraphic  franchises 
granted,^*  and  this  obligation  would,  of  necessity,  extend  to 
the  consolidated  Union  Pacific  railroad  and  to  its  main  lines 
and  branches,  since  it  originally  extended  to  the  railroad  com- 
panies which  were  absorbed  by  said  consolidation.  Another 
principle  was  also  involved  in   this  Union  Pacific  case,  and 

18  United  States  v.  Union  Pacific  25    Stat.    382,   given   in    substance. 

Ry.    Co.,    and    Western   Un.    Teleg.  See  §  30  herein. 
Co.,    160    U.    S.    1,    16    Sup.    Ct.  20  United  States  v.  Union  Pacific, 

190,   40  L.   Ed.   319,   6   Am.   Elec.  Ry.    Co.,    etc.,    160    U.    S.    1,    16 

Cas.  697,  733,  citing  Sinking  Fund  Sup.  Ct.  190,  40  L.  Ed.  319,  6  Am. 

Cases,  99  U.  S.  700,  718,  719,  720.  Elec.  Cas.  734,  735,  per  Mr.  Justice 

J*  Act  of  August  7,  1888,  c.  772,  Harlan. 

21  Citing  numerous  cases. 
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that  was,  that  the  charter  of  said  railroad  imposed  upon  it 
the  duty  of  constructing,  operating  and  maintaining  a  line  of 
telegraph  for  commercial  and  other  purposes,  which  was  in  its 
nature  a  public  duty.  The  conferred  right  to  operate  a  tele- 
graph line  and  to  collect  tolls  for  its  use  was  the  most  valuable 
part  of  the  franchise.  The  railroad  company  had  no  right  to 
transfer,  alienate  or  divest  itself  of  its  powers,  duties  and 
trusts,  without  express  authority  of  Congress,  for  they  had 
been  granted  for  a  large  consideration  and  for  a  great  public 
purpose,  upon  a  promise  to  perform  as  granted,  or  in  accord- 
ance with  the  accepted  terms  of  the  grant.  Upon  the  facts, 
therefore,  and  for  the  reasons  stated,  an  agreement  would  be 
invalid,  which  attempted  to  transfer  to  a  telegraph  company 
the  telegraphic  franchises  granted,  to  be  exclusively  exercised 
by  the  transferee,  except  as  to  so  much  only  of  the  telegaph 
wires  as  should  be  required  by  said  railroad  company  for  the 
necessities  of  its  own  business.  Such  agreement  would  also 
be  void  in  view  of  the  power  conferred  by  Congress  upon  tele- 
graph companies,  under  the  Post  Roads  Act  and  amendatory 
or  additional  acts.^  It  was  also  held,  that  Congress,  in  view 
of  the  aforesaid  several  acts  and  amendments,  could  require 
any  railroad  company  which  received  the  aid  granted,  to  main- 
tain and  operate,  through  its  own  officers  and  employees,  ex- 
clusively, telegraph  lines  on  or  over  its  roadways,  to  be  used 
for  railroad,  governmental,  commercial  or  other  purposes,  and 
that  such  railroad  should  itself,  alone,  exercise  the  telegraphic 
franchises  conferred  by  the  acts  of  Congress,  the  reservation  of 
power  in  Congress  being  sufficient  for  said  purpose,  subject  to 
the  limitations  above  noted.^^ 

§  33.  Compensation  —  Telegraphic  services  for  United  States 
—  Western  ITnion  case  —  Generally. —  We  have  considered  in 
the  three  preceding  sections  the  several  subsidy  acts  and  grants 
in  aid  of  railroad  and  telegraph  lines;  the  consolidation  of 

"Act  of  Congress,  July  24,  1866,  Co.,  160  U.  S.  1,  16  Sup.  Ct.  190, 

14  Stat.   221,  c.  230;   Act  of  June  40  L.  Ed.  310,  C  Am.  Elec.  Cas.  607, 

8,  1872,   17  Stat.  pp.  308,  309;  U.  revg.   10  U.   S.   App.   531,   50   Fed. 

8.  Rev.  Stat.,  §  3064.  813,   affg.   50   Fed.   28.     The  above 

33  United  States  v.  Union  Pacific  two  sections   arc   in   substance  the 

Ry.  Co.,  and   Western  Un.   Teleg.  opinion  of  Mr.  Chief  Justice  Harlan. 
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several  roads  into  the  Union  Pacific  —  the  duties  of  such  roads ; 
the  rights  of  the  United  States  Government,  in  regard  to 
telegraph  lines,  and  the  effect  of  the  exclusive  agreement  be- 
tween the  Union  Pacific  Railroad  Company  and  the  Western 
Union  Telegraph  Company.  We  shall  elsewhere  consider  the 
effect  of  the  Post  Roads  Act  and  the  inability  of  any  railroad 
over  which  interstate  commerce  is  carried  on  to  exclude  from 
its  roadway  any  State  telegraph  company,  which  has  availed 
itself  of  the  benefits  of  said  act  and  which  submits  to  the  con- 
ditions imposed  therein.  On  the  same  day  that  the  case  cover- 
ing the  matters  above  stated  ^^  was  decided,  another  decision 
was  rendered  ^^  by  the  same  court,  wherein  some  of  the  facts 
in  the  former  case  were  restated,  and  the  statutes  again  con- 
strued. The  principal  point,  however,  in  this  latter  case  was 
that  of  the  retention  and  application  by  the  United  States 
Government  of  the  amount  of  compensation  due  the  railroad 
companies,  from  time  to  time,  for  telegraphic  services  rendered 
to  the  Government. 

§  34r.  Compensation  —  Telegraphic  services  for  United  States 
—  Western  Union  case  continued  —  Statutes. —  The  Act  of 
1864  ^  "  provided  that  only  *  one-half '  of  the  compensation  for 
services  rendered  for  the  Government  by  the  companies  named 
in  the  act,  *  shall  be  required  to  be  applied  to  the  payment  of 
the  bonds  issued  by  the  Government  in  aid  of  the  construction 
of  said  road.'"  In  1878,  the  Thurman  Act*^  provided  that 
"  the  whole  amount  of  compensation  which  may,  from  time  to 
time,  be  due  to  said  several  railroad  companies,  respectively, 
for  services  rendered  for  the  Government,  shall  be  retained  by 
the  United  States,  one-half  thereof  to  be  presently  applied  to 
the  liquidation  of  the  interest  paid  and  to  be  paid  by  the 
United  States  upon  the  bonds  so  issued  by  it,  as  aforesaid,  to 
each  of  said  corporations  severally,  and  the  other  half  to  be 
turned  into  the  sinking  fund  hereinafter  provided,  for  the  uses 

2<  United  States  v.  Union  Pacific  Co.,  160  U.  S.  53,  16  Sup.  Ct.  210, 

Ry.   Co.,   and   Western   Un.    Teleg.  40  L.  Ed.  337;  case  same  name,  45 

Co.,  160  U.  S.  1,  16  Sup.  Ct.   190,  Fed.  221,  3  Am.  Elec.  Cas.  563. 
40  L.  Ed.  319,  6  Am.  Elec»  Cas.  697.  2«  U.   S.,  July   2,   1864.   13  SUt. 

See  §§  30,  31  and  32,  herein.  366,  c.  216,  §  5. 

25  United  States  v.  Western  Un.  2t  May  7,  1878,  20  Stat.  66,  e,  96, 

Tcleg.  Co..   and  Union  Paeifie  Ry.  §  2. 
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therein  mentioned."  The  Attorney-General  "was  also  empow- 
ered to  enforce  by  proper  proceeding  the  rights  of  the  Govern- 
ment given  under  said  acts. 

§  35.  Western  ITnion  case  continned  —  Constmction  and  mer- 
ger telegraph  lines  —  Agreements. —  "  On  the  16th  day  of  June, 
1860,  Congress  passed  an  act  to  *  facilitate  communication  be- 
tween the  Atlantic  and  Pacific  States  by  electric  telegraph."  *® 
Under  this  act  the  Pacific  Telegraph  Company  and  the  Cali- 
fornia State  Telegraph  Company  began  and  completed  in  1863, 
and  put  into  operation,  a  line  between  St.  Joseph,  Missouri, 
and  San  Francisco,  "  upon  substantially  the  route  afterwards 
adopted  by  the  Union  Pacific  Railroad  Company,  for  its  road 
between  Omaha  and  Ogden."  Subsequently,  luider  the  Act 
of  1862,**  the  lines  of  said  telegraph  companies  were  trans- 
ferred to  the  south  side  of  said  railroad,  but  without  any  ar- 
rangement with  the  latter.  "  In  1864,  the  Pacific  Telegraph 
Company  was  consolidated  with,  and  in  1867  the  California 
State  Telegraph  Company  was  leased  to,  the  Western  Union 
Telegraph  Company."  Under  certain  agreements  ^  the  Union 
Pacific  Kailroad  Company  leased  its  telegraph  line  to  the 
Atlantic  and  Pacific  Telegraph  Company,  and  the  latter 
operated  the  same  "  until  about  February  1,  1881,  when  it 
was  merged  into  the  Western  Union  Telegraph  Company,  by 
consolidation."  In  1866,  on  February  27th,  the  United  States 
Tel^aph  Company,  which  had  been  constructing  its  line  under 
the  Idaho  Act,*^  transferred  its  lines,  and  the  right  to  extend 
the  same,  to  the  Western  Union  Telegraph  Company.  This 
line  was  upon  the  right  of  way  of  the  Leavenworth,  Pawnee 
and  Western  Railroad  Company,  which  came  subsequently 
under  the  control  of  the  Union  Pacific,  and  this  telegraph  line 
was  completed  from  Wyandotte,  Kansas,  to  Denver.  The  said 
Leavenworth,  etc.,  railroad,  constructed  no  line  of  telegraph, 
although  it  received  the  lands  and  bonds  provided  for  full  per- 
formance of  the  conditions  of  the  acts  of  Congress.     On  July 

«12  Stat.  41,  c.  137.  «i"An   act   for  increased   facili- 

^^July  1,  1862,  §  10.  ties    for    telegraph    comTnunication 

*^ These     agreements     were     an-  between   the    Atlantic    and    Pacific 

nulled  in  the  former  case  of  Septem-  States    and    Territory    of    Idaho." 

ber  1.  1RA9.  and  December  14  or  SO,  Aet  of  July  8,  1864,  13  Stat.  873, 

1871.     Sop  %%  30-32  herein.  c.  220. 

6  81 


§§  36,  37  GOVERNMENT    GBANT8    AND    RIGHTS. 

1,  1881,  the  Western  Union  Telegraph  Company  and  the 
Union  Pacific  Railway  Company  agreed  '^  that  the  former 
should  operate  all  the  telegraph  lines  specified  in  the  agree- 
ment, and  that  all  of  the  telegraph  lines  and  wires  covered  by 
the  contract,  whether  belonging  to  or  used  by  the  telegraph 
or  railroad  company,  should  form  part  of  the  general  system 
of  the  telegraph  company,  and  the  telegraph  company  was  to 
protect  the  railway  company  from  the  payment  of  all  taxes 
upon  said  telegraph  property.  The  railway  company  was  also 
to  be  saved  harmless  from  claims  of  indemnity  or  loss  or  dam- 
age arising  from  negligence  or  failure  in  transmitting  mes- 
sages, whether  commercial  or  public.  All  commercial  and 
public  business  done  at  all  telegraph  stations  of  the  railway 
company,  and  a  full  account  of  all  receipts  therefrom,  were  to 
be  rendered  to  the  telegraph  company,  and  "  one-half  of  the 
cash  receipts  at  telegraph  stations,  maintained  and  operated 
by  and  at  the  expense  of  the  railway  company/'  were  to  be 
returned  to  the  latter. 

§  36.  Western  ITnion  case  continued  —  Post  Boads  Act.—  On 
June  7,  1867,  the  Western  Union  Telegraph  Company  for- 
mally accepted  the  provisions  of  tlie  Post  Roads  Act,  and  the 
compensation  for  sending  Government  messages  was  fixed  by 
the  Postmaster-General  about  January  1,  1873.  "  The  Union 
Pacific  Railway  Company  never  accepted  the  provisions''  of 
said  act  as  to  its  telegraph  line. 

§  37.  Western  ITnion  case  continued  —  The  action  and  deci- 
sion.—An  "  action  was  brought  by  the  United  States  to  recover 
from  the  defendants  in  error,  the  sum  of  $12,495.62,  which 
amount,  it  is  alleged,  was  paid  to  the  Western  Union  Telegraph 
Company,  on  account  of  telegraph  messages  transmitted  for  the 
Government,  after  July  1,  1881,  over  telegraph  lines  operated 
by  that  company,  on  and  over  the  route  of  the  Union  Pacific 
railway,  and  was  wrongfully  divided  between  the  two  defend- 
ants,^^ in  disregard  of  the  rights  of  the  United  States."  "  No 
record  was  kept  of  business  done  under  the  agreement  of  1881, 

s*This   agreement   was   annulled  s'The    Western   Un.   Teleg.   Co., 

in  the  former  case,  see  two  preced-      and  Union  Pacific  Ry.  Co. 
ing  sections  herein. 
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and  the  parties  have  stipulated  that  '  it  is  now  impossible  to 
prove  over  what  particular  wire  or  wires  the  messages  *  *  * 
were  actually  transmitted,  but  a  part  were  sent  over  what  prior 
to  1881  were  the  wires  of  the  railroad  company,  and  the  bal- 
ance over  the  wires  owned  by  the  telegraph  com[)any.'  "  Upon 
the  facts  set  forth,^**  the  court  declared  that  *'  it  is  clear  under 
the  Acts  of  1862,  1864  and  1878,  that  the  Government 
*  *  *  could  *  *  *  have  retained  and  applied,  as  in  the 
acts  of  Congress  required,  all  sums  due  from  it  on  account  of 
messages  sent  or  received  by  it  over  the  telegraph  line,  con- 
structed by  the  Union  Pacific  Railroad  Company.^*  No 
agreement  between  that  company  and  the  Western  Union  Tele- 
graph Company,  transferring  to  the  latter  the  control  of  the 
telegraph  line  constructed  by  the  railroad  company  could  af- 
fect the  rights  of  the  United  States.  *  *  *  It  is  because 
of  the  impossibility  of  now  distinguishing  between  tliese  two 
classes  of  messages,  that  this  action  proceeds,  and  can  only 
proceed,  upon  the  theory  that  the  length  which  the  telegraph 
line,  constructed  by  the  railroad  company,  bears  to  the  entire 
distance,  in  whatever  part  of  the  United  States,  from  the  point 
of  origin  of  a  telegraph  message  to  the  point  of  its  destination, 
measures  the  proportion  which  might  have  been  regularly  re- 
tained by  the  Government  of  the  entire  sum  earned  by  the 
telegi'aph  company  for  transmitting  and  delivering  such  mes- 
sages. According  to  this  theory  the  presumption  must  be  in- 
dulged that  every  message  delivered  to  the  telegraph  company 
for  transmission,  and  which  passed  over  the  whole  or  some  part 
of  the  general  route  of  the  Union  Pacific  railway,  passed  over 
the  telegraph  line  constructed  on  the  north  side  of  that  route 
by  the  railroad  company,  but  operated  by  the  telegraph  com- 
pany, rather  than  over  the  line,  on  the  south  side  of  that  route, 
owned  by  the  telegraph  company.  No  such  presumption  can 
be  justified  upon  any  principle  of  right  or  justice."  It  was 
also  declared  that  the  Western  Union  having  a  line  of  its  own 
on  the  railroad  company's  right  of  way,  and  having  accepted 
the  conditions  of  the  Post  Roads  Act,  authorizing  the  fixing 

3^  See    also    the    four    preceding  ss  Citing  Sinking  Fund  Cases,  09 

flections    taken    substnntiaUy    from      U.  8.  700. 
the  statement  of  the   case   by   Mr. 
Justice  Harlan; 
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of  rates  for  Government  business,  was  at  liberty  to  transmit, 
at  rates  fixed  by  the  Postmaster-General,  messages  for  the  Gov- 
ernment over  its  own  lines  instead  of  over  the  railroad  tele- 
graph lines,  there  being  no  express  or  implied  agreement  to 
the  contrary  and  no  directions  given  in  the  matter  by  the  repre- 
sentative of  the  Government.  But  if  said  telegraph  company, 
in  the  absence  of  a  direction  not  to  do  so,  used  the  railroad 
telegraph  line  for  transmitting  Government  messages,  then  the 
sum  due  therefor  could  be  retained  and  applied  by  the  United 
States  in  accordance  with  the  Act  of  1878,  and  the  telegraph 
company,  irrespective  of  the  agreement  of  July  1,  1881, 
"  would  be  bound  to  take  notice  of  the  fact  that  the  (rail- 
road) telegraph  line  was  constructed  with  the  aid  of  the  Gov- 
ernment, and  that  its  earnings  on  account  of  public  business 
were  dedicated  by  Congress  to  specific  purposes.  It  results 
that,  although  the  United  States  was  entitled  to  retain  and 
apply,  as  directed  by  Congress,  all  sums  due  from  the  Govern- 
ment, on  account  of  the  use  by  the  telegraph  company,  for 
public  business,  of  the  telegraph  line  constructed  by  the  rail- 
road company,  the  entire  absence  of  proof  as  to  the  extent  to 
which  that  line  was,  in  fact,  so  used,  renders  it  impossible  to 
ascertain  the  amount  improperly  paid  to,  and  withoiit  right 
retained  by,  the  telegraph  company,  and  subsequently  divided 
between  it  and  the  railroad  company.  Upon  this  ground,  we 
adjudge  that  the  court  below  did  not  err  in  directing  a  verdict 
for  the  defendants."  ^® 

§  37a.  Northern  Pacific  case  —  Contract  with  telegraph  com- 
pany —  Governmental  services  —  jurisdiction. —  A  contract  ber 
tween  a  railroad  company  and  a  telegraph  company  provided 
that  the  latter  should  construct  a  line  of  telegraph  along  the 
right  of  way  of  the  former,  the  railroad  company  to  have,  upon 
completion  of  the  line,  the  right  to  the  exclusive  use  of  one 
of  the  two  wires  constructed,  and  the  further  right  to  stretch 
upon  the  poles  such  other  wires  as  in  its  judgment  should  be 
necessary,  for  which  rights  the  railroad  company  was  to  pay 
to  the  telegraph  company  one-third  of  the. actual  cost  of  con- 

•»•»  United  State??  v.  Western  Un.  40  L.  Ed.  337,  per  Mr.  Justice  Har- 
Telejr.  Co.,  and  Union  Pacific  Ry.  Ian ;  S,  C,  45  Fed.  221 ,  3  Am.  Elec. 
Co.,  160  U.  S.  53,  16  Sup.  Ct.  210,      Cas.  663. 
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fltracting  the  line.     The  railway  company  was  also  required 
to  transport  the  property  and  employees  of  the  telegraph  com- 
pany engaged  in  the  construction  and  maintenance  of  the  tele- 
graph line  free  of  charge.     There  was  also  a  further  condition 
forbidding  the  granting  of  like  privileges  to  other  telegraph 
companies.     But  there  was  nothing  in  the  contract  forbidding 
the  railway  company  to  admit  another  telegraph  company  to 
its  right  of  way,  nor  forbidding  the  railway  company  to  do  a 
public  and  commercial  business  over  its  own  lines,  three  wires 
extending  over  the  entire  line  being  imder  the  exclusive  control 
of  the  railroad  company  at  the  time  of  the  passage  of  the 
Act  of  Congress  of  Aug.  7,  1888,  c.  772  (25  Stat,  at  L.  382, 
383,  TJ.  S.  Comp.  Stat  1901,  p.  3583).     At  that  time  the  rail- 
road company  at  once  attempted  to  conform  to  the  require- 
ments of  that  enactment  by  issuing  an  order  to  its  telegraph 
operators  reciting  that  it  was  for  the  express  purpose  of  com- 
plying with  the  statute  and  requiring  them  to  accept  and  trans- 
mit all  public  and  commercial  messages  offered  to  them  for 
transmission  over  its  lines  as  far  as  the  same  extended  and  over 
the  lines  of  connecting  companies  to  points  beyond  its  own  lines. 
It  was  held  that  the  defendant  railroad  company  had  at  all 
times  since  the  passage  of  the  Act  of  1888,  by  and  through 
its  respective  corporate  officers  and  employees  maintained  and 
operated,  for  railroad,  governmental,  commercial  and  all  other 
purposes,  a  line  of  tel^raph  coextensive  with  its  railroad  sys- 
tem; that  if  the  contracts  between  said  companies  were  fully 
performed  (the  contract  sought  to  be  annulled  was  terminated 
Jan.    31,    1899)    they   contained   no   provision    which   would 
obstruct  the  railroad  company  in  the  performance  of  its  duties 
mider  the  Act  of  1888.^^     The  decree  in  this  case  dismissing 


*T  United  States  v.  Northern  Pa- 
dac  R.  Co.  (C.  C),  120  Fed.  546. 
The  oonrt,  per  Amidon,  Dist.  J., 
said:  "  In  a  general  way,  this  suit 
presents  the  same  question  as  arose 
in  United  States  v.  Union  Pac.  R. 
Co.,  160  U.  S.  1,  16  Sup.  Ct.  190. 
40  L.  Ed.  319.  It  is  prosecuted  to 
compel  the  Northern  Pacific  Rail- 
way Company  to  maintain  and  car- 
ry  on,    by    its    own    officers    and 


agents,  for  commercial  and  public 
purposes,  a  line  of  telegraph  co- 
extensive with  its  line  of  road,"  and 
then  stated  that  there  were  "  many 
points  of  marked  and  controlling 
difference.  The  distinctive  features 
of  the  contract  in  the  Union  Pa- 
cific case  were  ( 1 )  that  the  railway 
company  should  not  give  permission 
to  any  other  telegraph  company  to 
construct  or  operate  any  telegraph 
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the  bill  upon  the  merits  was,  however,  reversed  in  the  Circuit 
Court  of  Appeals  upon  the  ground  that  the  Western  Union 
was  not  properly  suable  in  the  district  of  Minnesota  without 
its  consent,  where  it  had  reasonably  presented  its  objection  by 
a  plea  to  the  jurisdiction;  that  the  bill  should  have  been  dis- 
missed upon  that  ground  and  not  upon  the  merits;  that  this 
conclusion  rendered  it  unnecessary  to  consider  whether  or  not 
the  Act  of  August  7,  1888,  aj)j)liod  to  the  Northern  Pacific 
or  whether  that  company  had  complied  with  the  requirements 
of  the  Act  of  July  2,  1864,  by  which  it  was  incorporated,  and 
the  bill  was  dismissed  without  prejudice.^® 

§  37b.  Grants  of  rights  of  way  in  Indian  Territory  —  Tele- 
graph and  telephone. —  Congress  in  the  exercise  of  its  power 
to  regulate  commerce  has  full  authority  to  grant  rights  of  way 
through  the  land  domiciled  by  Indian  tribes  in  Indian  Terri- 
tory and  having  by  the  Act  of  March  3,  1901,  31  Stat,  at  L. 
1083,  exercised  this  power  by  authorizing  the  Secretary 
of  the  Interior  to  grant  such  rights  of  way  for  the  con- 
struction, operation  and  maintenance  of  telephone  and  tele- 
graph lines,  it  follows  that  none  of  the  Indian  tribes  could 
grant  an  exclusive  right  to  any  one  company  and  that  grants 
by  such  tribes  were  annulled  by  the  statute.^® 


line  upon  the  lines  or  roadway  of 
the  railway  company  without  the 
consent  in  writing  of  the  telegraph 
company;  (2)  that  the  railway 
company  should  not,  without  the 
consent  of  the  telegraph  company, 
transmit  commercial  or  paid  busi- 
ness from  any  station  where  the 
latter  had  an  office,  and  that  the 
railway  company  should  account 
for  and  pay  over  to  the  telegraph 
company,  at  the  tariff  rates  estab- 
lished by  the  latter,  all  sums  receiv- 
ed by  the  railway  company  for  mes- 
sages sent  from  points  where  the 
telegraph  company  had  no  separate 
office."  The  court  confined  its  de- 
cision in  the  principal  case  to  the 
provisions  of  the  Act  of  1888,  and 
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declared  that  the  statute  of  July 
24,  1866,  had  no  bearing  on  suit 
as  brought  and  added  "  that  neither 
of  the  provisions  which  were  con- 
demned in  the  Union  Pacific  case  '* 
was  embraced  in  the  contract  in 
suit. 

»8  United  States  v.  Northern  Pac. 
R.  Co.   (C.  C.  A.),  134  Fed.  715. 

30  Muskogee  Nat.  Teleph.  Co.  v. 
Hall,  118  Fed.  382,  385,  rev'g  de- 
cree of  U.  8.  Ct.  App.  in  Indian 
Ty.,  4  Ind.  Ty.  18,  and  aff  g  decree 
in  U.  S.  Court  in  Indian  Ty.  North- 
ern Division,  rendered   April,  1900. 

Oencral  right  of  xcay  through  In- 
dian Territory, — "That  the  right 
to  locate,  construct,  own,  equip,  op- 
erate, xise,  and  maintain  a  railway 
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§  37c  Other  federal  statutes. —  In  addition  to  the  statutes 
considered  under  the  preceding  sections,  Congress  has  passed 
laws  relating  to  rights  of  way;  electric  power  plants;  private 
messages  over  telephone  lines  controlled  by  the  treasury  de- 
partment; the  use  of  electricity  by  private  persons  in  Yellow- 
stone Park;  a  telephone  system  in  Hawaii;  the  inspection  of 


and  telegraph  and  telephone  line  or 
lines  into,  in,  or  through  the  Indian 
Territory,  together  with  the  right 
to  take  and  condemn  lands  for  right 
of  way,  depot  grounds,  terminals, 
and  other  railway  purposes,  in  or 
through  any  lands  held  hy  any  In- 
dian tribe  or  nation,  person,  indi- 
vidual, or  municipality  in  said  Ter- 
ritory, or  in,  or  through  any  lands 
in  said  Territory,  which  have  been 
or  may  hereafter  be  allotted  in  sev- 
eralty to  any  individual  Indian  or 
other  person  under  any  law  or 
treaty,  whether  the  same  have  or 
have  not  been  conveyed  to  the  al- 
lottee, with  full  power  of  aliena- 
tion, is  hereby  granted  to  any  rail- 
road company  organized  under  the 
laws  of  the  United  States,  or  of 
any  State  or  Territory,  which  shall 
comply  with  this  Act."  U.  S. 
Comp.  Stat.  Supp.  1905,  p.  371,  Act 
Feb.  28,  1902,  c.  134,  §  13,  32  Stat, 
at  L.,  p.  47. 

Condemnation  of  right  of  toay 
through  Indian  Territory  by  rail- 
way and  telegraph  or  telephone 
lines,  see  U.  S.  Comp.  Stat.  Supp. 
1905,  p.  374,  Act  Feb.  28,  1902,  c. 
134,  §  17,  32  Stat,  at  L.,  p.  49. 

Regulation  of  charges  on  tele- 
graph and  telephone  lines. —  Under 
the  United  States  statutes  for 
grants  of  a  general  right  of  way 
to  railroads  through  Indian  Terri- 
tory it  is  provided  that  "The 
grants  herein  are  made  upon  the 
condition  that  Congress  reserves  the 


right  to  regulate  the  charges  for 
freight  and  passengers  on  such 
railways  and  messages  on  all  tele- 
graph and  telephone  lines  until  a 
State  government  or  governments 
shall  exi^  in  said  Territory  within 
the  limits  of  which  any  railway 
shall  be  located."  U.  S.  Comp. 
Stat.  Supp.  1905,  p.  373,  Act  Feb. 
28,  1902,  c.  134,  §  16,  32  Stat,  at 
L.,  pp.  48,  49. 

Electric  povcer  —  Grant  of  rights 
of  way  is  given  by  the  United 
States  statutes  for  dams  across 
non-navigable  streams  in  Indian 
Territory  to  light  or  power  com- 
panies doing  business  within  its 
limits  in  compliance  with  laws  of 
United  States  for  the  purpose  of 
obtaining  power  to  manufacture 
and  generate  electric  or  other  pow- 
er, light  and  heat,  and  to  utilize, 
transmit  and  distribute  the  same" 
for  its  own  use  or  other  individuals 
or  corporations,  and  the  right  of  lo- 
cating, constructing,  owning,  oper- 
ating, equipping,  using,  and  main- 
taining the  necessary  pole  lines, 
and  conduits  for  the  purpose  of 
transmitting  and  distributing  such 
power,  light,  and  heat,  to  other 
places  within  the  limits  of  said  In- 
dian Territory."  Such  statutes  also 
provide  for  proceedings  to  acquire 
lands,  as  to  municipal  control,  and 
as  to  future  control  of  granted 
,  rights.  Act  April  20,  1906,  c.  1876, 
§  25,  Stat.  1905-1906,  Part  1,  pp. 
146,  147. 
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moto:^  vessels;  and  certain  regulations  concerning  the  District 
of  Columbia.*^ 


«o  See  §  81a,  herein. 

Public  lands,  right  of  way  em- 
tended  to  electric  power  compotite*. 
—Act  of  Jaiiy.  21,  1805,  27  Stat,  at 
L.,  p.  035,  amended  by  adding  there- 
to "Sec.  2.  That  the  Secretary  of 
the  Interior  be,  and  hereby  ia,  au- 
thorized and  empowered,  under  gen- 
eral regulations  to  be  fixed  by  him, 
to  permit  the  use  of  right  of  way 
tc  extent  of  twenty-five  feet,  to- 
gether with  the  use  of  necessary 
ground,  not  exceeding  forty  acres, 
upon  the  public  lands  and  forest 
reservations  of  the  United  States, 
by  any  citizen  or  association  of  citi- 
zens of  the  United  States,  for  the 
purposes  of  generating,  manufac- 
turing or  distributing  electric  pow- 
er." Act  May  14,  1896,  c.  179,  29 
Stat,  at  L.,  p.  120,  U.  S.  Comp. 
Stat.  1901,  p.  1573. 

Right  of  Way  for  Telegraph, 
Telephones,  etc,  —  Homestead 
Settlers  Right  of  Transfer,-^ 
**  Any  bona  fide  settler  under  the 
pre-emption,  homestead,  or  other 
settlement  law  shall  have  the  right 
to  transfer,  by  warranty,  against 
his  own  acts,  any  portion  of  his 
claim  for  church,  cemetery  or 
school  purposes,  or  for  the  right  of 
way  of  railroads,  telegraph,  tele^ 
phones,  canals,  reservoirs,  or 
ditches  for  irrigation  or  drainage 
across  it;  and  the  transfer  for  such 
public  purposes  shall  in  no  way 
vitiate  the  right  to  complete  and 
perfect  the  title  to  his  claim."  U. 
S.  Comp.  Stat.  Supp.  1905,  p.  320, 
§  2288,  Act  March  3,  1905,  c.  1424, 
33  Stat,  at  L.  p.  991.  Atndg.  Rev. 
Stat.,  §  2288,  p.  419.  As  to  Alas- 
ka see  U.  S.  Comp.  Stat,  ^eipp, 
905,  pp.  328,  329.     Act  March  3, 
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1903,  c.   1002,  32  Stat,  at  L.,  pp. 
1028-1030. 

Edis&h  Electric  Company  per- 
miUted  fo  aaeupy  certain  lands  for 
electric-power  plants  in  certain 
forest  reserves  in  California.  Act 
Mky  1,  1906,  e.  2076,  U.  S.  Stat. 
1905-1906;  Part  1,  p.  163.  See 
Aet  Jany.  18,  1897,  c.  61,  29  Stat, 
at  L,  489,  U.  S.  Comp.  Stat  1901, 
p.  3029. 

Right  to  transmit  private  mea- 
sages  over  telephone  lines  con- 
trolled by  Treasury  Department 
and  rates  therefore. —  Under  the 
Act  making  appropriations  for  sun- 
dry civil  expenses  of  the  govern- 
ment for  the  year  ending  June  30, 
1905,  and  f6r  other  purposes  under 
the  section  relating  to  *' Life-saving 
service"  there  is  a  proviso  "That 
private  messages  may,  with  the  con- 
sent and  authority  of  the  Secretary 
of  the  Treasuiy,  be  transmitted 
over  any  and  all  telephone  lines 
controlled  by  the  Treasury  Depart- 
ment, whenever  it  does  not  inter- 
fere with  government  business,  at 
such  rates  and  on  such  terms  and 
conditions  as  may  from  time  to 
time  be  fixed  by  the  Secretary  of 
the  Treasury,  the  proceeds  thereof 
to  be  accounted  for  and  paid  into 
the  Treasury  of  the  United  States." 
U.  S.  Comp.  Stat.  Supp.  1905,  p. 
468,  Act  April  28,  1904,  c.  1762,  | 
1,  33  Stat,  at  L.,  p.  460. 

Use  of  electricity  by  private  par- 
ties in  Yellowstone  Park. —  The 
United  States  statute  as  to  appro- 
priations for  sundry  civil  expenses 
and  other  purposes,  under  the  di- 
vision as  to  "  MisoeHaneous  objects, 
War  BepartSDent,**  Act  March  3, 
1903,  c.  1007,  §  1,  U.  S.  Comp.  SUt. 
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8upp.  1905,  p.  365,  32  Stat,  at  L., 
p.  1130,  provides  that  "  Private 
parties  or  companies  doing  business 
in  the  Yellowstone  National  Park 
under  authority  from  the  govern- 
ment may  be  permitted,  in  the  dis- 
cretion of  the  Secretary  of  War,  to 
use  electricity  furnished  by  the  elec- 
tric lighting  and  power  plant  of 
Fort  Yellowstone  and  Mammoth 
Hot  Springs  at  actual  cost  to  the 
government  for  operating,  main- 
tenance, and  depreciation  of  the 
plant  and  ten  per  centum  addi- 
tional, under  such  regulations  as 
may  be  prescribed  by  the  Secretary 
of  War."  See  Act  Feb.  15,  1901, 
c.  372,  31  Stat,  at  L.  790,  U.  S. 
Comp.  Stat.  1901,  p.  1584,  as  to  use 
of  other  public  parks  and  reserva- 
tions for  electrical  plants,  telephone 
and  telegraph  companies. 

Hatcaii  —  Telephone  system  en 
Island  of  Oahu, —  Under  Act  of 
June  20,  1906,  c.  3441,  §  4184,  Stat. 
1905-1906,  Part  I,  p.  309.  entitled 
"An  Act  to  ratify,  approve,  and 
confirm  an  act  duly  enacted  by  the 
Legislature  of  the  Territory  of 
Hawaii  to  authorize  and  provide  for 
the  construction,  maintenance,  and 
operation  of  a  telephone  system  on 
the  Island  of  Oahu,  Territory  of 
Hawaii,"  provides  for  the  franchise, 
operation,  purchase  of  other  lines, 
conduits,  street  pavements,  etc., 
poles,  etc.,  repairs,  rules  and  regu- 
lations of  company,  penalties  for  in- 
juries, rights  of  way,  condemnation, 
purchase  of  other  companies,  in- 
debtedness, taxes,  completion,  rates, 
office  for  business,  inspection,  for- 
feiture, that  franchise  shall  be  non- 


exclusive, and  for  amendment  or 
repeal  by  the  Territory. 

Electric  motor  vessels^  inspection 
of  and  requirements  as  to  when 
above  fifteen  tons  and  carriers  of 
freight  or  passengers.  Acts  May 
16,  1906,  c.  2460,  §  4426,  U.  S.  Stat 
1905-1906,  p.  194. 

District  of  Columbia^  As  to 
rates  being  established  and  penaltff 
for  non-compliance.  See  Act  April 
27,  1904,  c.  1628,  33  Stat,  at  L.,  p. 
374. 

Telegraph  and  Telephone  icire$ 
in  District  of  Columbia, —  United 
States  statutes.  Act  March  3,  1905, 
c.  1415,  33  Stat,  at  L.,  pp.  984-986, 
provides  for  the  removal  of  wires 
within  certain  areas  or  fire  limits, 
the  duty  of  commissioners,  under- 
ground conduits,  etc.,  approval  of 
plans,  diligent  prosecution  of  the 
work,  penalty  for  refusal  to  remove, 
erection  and  maintenance  of  poles 
in  alleys,  in  certain  streets,  etc., 
temporary  permits,  conduits,  etc., 
in  parks  and  reservations,  regula- 
tions by  commissioners,  use  by  po- 
lice and  fire  alarm  wires,  maximum 
ducts  reversed,  repairs  and  renew- 
als outside  of  fire  limits,  right  to 
amend  Act,  prior  rights  not  af- 
fected (Rev.  Stat.,  §  5263,  p.  1019), 
and  government  ownership.  See 
further  as  to  regulation  of  tele- 
phone wires  in  District  of  Colum* 
bia,  Act  June  20,  1902,  c.  1136,  32 
Stat,  at  L.,  pp.  393-395;  Act  July 
1,  1902;  c.  1352,  32  Stat,  at  L.,  p. 
619,  Par.  5  (Personal  tax  on  tele- 
phone companies  District  Colum- 
bia). 


89 


§38 


POST    ROADS    ACT    AND    INTERSTATE    COMMEBCS. 


CHAPTER  IV. 


POST    ROADS   ACT   AND   INTERSTATE    COMMERCE. 


§  38.     Acts   aiding   telegraph    com- 
panies—  Post   Roads   Act. 

39.  Object  of  Post  Roads  Act. 

40.  Power    of    Congress  —  Com- 

merce —  Post-offices     and 
post  roads. 

41.  Object  of  vesting  power   in 

Congress  —  Commerce. 

42.  Legislative     intent  —   New 

discoveries   —    Regulation 
of  commerce. 
42a.  Interstate    commerce  —  Reg- 
ulation of  by  common  law 
and  acts  of  Congress. 

43.  Telegraph   is   instrument   of 

commerce  —   Control     of 
Congress. 

44.  Telephone   is   instrument   of 

interstate    commerce. 

45.  Whether  Post  Roads  Act  in- 

cludes    telephone     compa- 
nies. 
45a.  Post    Roads    Act  —  Messen- 
ger   service  — 'Call    boxes. 

46.  What  are  post  and  military 

roads. 

47.  Post  Roads  Act  not  limited 

to  public  domain. 

48.  Post   Roads   Act    applies   to 

District  of  Columbia. 

49.  Post   Roads   Act   applies   to 

companies  thereafter  form- 
ed. 


§  60. 

61. 
51a. 

52. 
52a. 


63. 
54. 

55. 

56. 


57. 


58. 
59. 
60. 
61. 


Post  Roads  Act  —  Regula- 
tion of  commerce  —  For- 
eign corporation. 

Acceptance  necessary  of  Post 
Roads  Act. 

Certificate  of  Postmaster 
General  competent  evi- 
dence of  acceptance. 

Effect  of  acceptance  of  Post 
Roads  Act. 

Foreign  corporations  —  In- 
corporation prerequisite  to 
acceptance  —  Post  Roads 
Act  does  not  confer  fran- 
chise. 

Post  Roads  Act  does  not  au- 
thorize condemnation. 

Post  Roads  Act  —  Condem- 
nation under  State  law  — 
Telegraph  companies. 

Commerce  —  Federal  Consti- 
tution —  Municipal  pow- 
ers. 

Commerce  —  Federal  Consti- 
tution —  Stipulations  in 
telegraph  blanks  against 
negligence. 

Commerce  —  Federal  Consti- 
tution —  Tariff  or  rates 
for  telegraph  or  telephone. 

[Transferred  to  §  519a.] 

[Transferred  to  §  940a.] 

[Transferred  to  §  940b.] 

[Transferred  to  §  160a.] 


§  38.     Acts  aiding  telegraph  companies  —  The  Post  Beads  Act. 
—  The  Post  Roads  Act  *  gives  to  any  telegraph  company,  then 

1  Approved  July  24,  1866,  c.  230,       5263  et   seq.     Post  Roads  Act.   see 
14  Stat.   221;   Rev.   Stat.  U.   S.,  §       Rev.  Stat.  U.  S.  1878,  §§  5263-5269, 
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or  thereafter  organized  under  the  laws  of  any  State,  the  right 
to  construct,  maintain  and  operate  lines  of  telegraph,  through 
and  over  any  portion  of  the  public  domain  of  the  United 
States,  over  and  along  any  of  the  military  or  post  roads  of  the 
United  States,  which  had  been  or  should  thereafter  be  declared 
to  be  such  by  law,  and  over,  under  or  across  the  navigable 
streams  or  waters  of  the  United  States,  but  the  lines  must  not 
interfere  with  the  ordinary  travel  on  such  military  or  post 
roads,  nor  obstruct  the  navigation  of  such  streams  and  watery, 
certain  privileges  being  granted  with  regard  to  taking  mate- 
rial from  public  lands  and  pre-emption  of  the  same  for  sta- 
tions. The  act  further  provides  against  transferring  any 
rights  or  privileges  granted  thereunder ;  for  privity  of  Govern- 
ment business,  the  fixing  of  rates  therefor,  the  purchase  of 
said  lines  and  corporation  property  by  the  Government  for 
postal,  military  or  other  purposes  at  an  appraised  value,  and 
the  manner  of  ascertaining  such  value.  As  prerequisites  to 
the  exercise  of  the  powers  and  privileges  conferred,  the  tele- 
graph company  must  file  its  written  acceptance  with  the  Post- 
master-General of  the  restrictions  and  obligations  required  by 
law.  A  penalty  is  also  provided  for  neglect  or  refusal  to 
transmit  the  telegraphic  communications  provided  for,  and  the 
manner  of  recovery. 

§  39.  Object  of  Post  Eoads  Act.— The  object  of  the  Post 
Koads  Act  "  was  not  only  to  promote  and  secure  the  interests 
of  the  Government,  but  to  obtain  for  the  benefit  of  the  people 
of  the  entire  country  every  advantage,  in  the  matter  of  com- 
munication by  telegraph,  which  might  come  by  competition 
between  corporations  of  different  States."  ^  Tiie  purpose  of 
said  act  was  to  aid  in  the  construction  of  telegraph  lines,  hav- 
ing in  view  not  only  present  needs,  but  embodying  a  great 
scheme  oi  material  progress,  and  the  growing  necessities,  not 
only  of  the  public  in  commercial  transactions,  but  also  of  the 

pp.  1019,  1020,  Vol.  1,  Supp.  Rev.  2  United  States  v.  Union  Pacific 

Stat,  p.  494;  U.  S.  Comp.  Stat.  Ry.  Co.,  and  Western  Un.  Teleg. 
1901,  pp.  3579-36S6,  also  showing  Co.,  160  U.  S.  1,  16  Sup.  Ct.  190, 
amendments.  As  to  other  federal  40  L.  Ed.  319,  6  Am.  £lec.  Cas. 
statutes  see  §§  37b,  37c,  herein.  697,  745,  746,  per  Mr.  Justice  Har- 

lan. 
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nation  in  the  exercise  of  its  commercial,  postal  and  other  gov- 
ernmental affairs  and  business.  Plenary  power  is  embraced 
in  the  terms  of  the  statute  with  an  express  object  to  effectuate 
these  purposes^  for  it  is  so  declared  upon  the  face  of  the  act' 

§  89a.  Poit  Boadi  Act  a  legitimate  regulation  of  intentate 
eommercial  Intercourse. —  The  Post  Boads  Act  of  1866  was  a 
legitimate  regulation  of  commercial  intercourse  by  tel^raph 
among  the  States  and  appropriate  legislation  to  carry  into  exe- 
cution the  power  of  Congress  over  the  postal  service;  it  was 
merely  an  exercise  of  National  power  to  withdraw  such  inter- 
course from  State  control  and'  interference.* 

§  40.  Power  of  Congress  —  Commerce  —  Post-offloes  and  post 
roadi,— Under  the  Constitution  of  the  United  States,  Con- 
gress has  power  to  regulate  commerce  with  foreign  nations,  and 
among  the  several  States;  to  establish  post-offices  and  post 
roads,  and  to  make  all  laws  necessary  and  proper  for  carrying 
into  execution  the  powers  enumerated  and  all  other  powers 
vested  by  the  Constitution  in  the  Government  of  the  United 
States,  or  in  any  department  or  officer  thereof.*^ 

§  41.  Object  of  vesting  power  in  Congress  —  Commerce. — 
The  object  of  vesting  the  power  in  Congress  to  regulate  com- 
merce, was  to  secure,  so  far  as  practicable,  uniform  regula- 
tions against  conflicting  State  legislation,  and  this  applies  to 
telegraphic  interstate  communications.®  In  a  Nebraska  case, 
the  court  in  considering  the  question  of  discrimination  by  a 
telegraph  company  says :  "  The  act  of  Congress,  known  as  the 
*  Interstate  Commerce  Act,'  contains  a  few  new  features  and 
was  chiefly  designed  to  carry  into  statutes  of  the  United  States 


« Hewett  V.  Western  Un.  Teleg. 
Co.,  and  Dist.  Col.,  4  Mackey  (D. 
C),  424,  16  Am.  &  Eng.  Corp.  Cas. 
276,  2  Cent.  Repr.  694,  2  Am.  Elec. 
Caa.  222,  225,  226,  per  Merrick,  J. 

*  Western  Union  Teleg.  Co.  v. 
Pennsylvania  R.  Co.,  195  U.  S.  640, 
49  L.  Ed.  312,  25  Sup.  Ct.  133. 

*  Const.  U.  S.,  art.  1,  §  8,  pars.  3, 
7,  17;  Pensacola  Teleg.  Co.  v.  West- 
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ern  Un.  Teleg.  Co.,  96  U.  S.   1,  24 
L.  Ed.  708,  1  Am.  Elec.  Cas.  263. 

« Western  Un.  Teleg.  Co.  v. 
James,  162  U.  S.  G50,  6  Am.  Elec. 
Cas.  867,  40  L.  Ed.  1105,  16  Sup. 
Ct.  934,  per  Mr.  Justice  Peck  ham, 
quoting  Mr.  Justice  Field,  in  West- 
em  Un.  Teleg.  Co.  ▼.  Pendleton,  122 
U.  S.  347,  30  L.  Ed.  1187,  7  Sup. 
Ct.  1126,  368,  2  Am.  Elec.  Cm.  66. 


PO0T   BOAPS  ACT   AND   INT£S8TATE  COMMXSOS.  §42 

(the  United  States,  as  such,  not  having  any  common  law),  the 
principles  of  the  common  law  already  enforced  by  the  States  in 
their  domestic  affairs.  England  and  many  of  the  States  have 
adopted  similar  statutes,  not  so  much  to  engraft  new  principles 
upon  the  law  as  to  make  certain  and  more  readily  enforce  prin- 
ciples already  established."  "^ 

§  42.    L^slative  intent  —  New  disooveries  —  Begnlation  of 
commerce.^  The  use  of  public  streets,  roads  and  highways  is 
not  limited  to  the  means  employed  when  the  land  was  taken 
or  the  dedication  made.     When  the  use  contemplated  includes 
as  a  means  new  discoveries  or  inventions,  if  such  use  does  not 
interfere  with  the  purpose  for  which  said  streets,  roads  and 
highways  may  rightfully  be  taken,  having  in  view  the  necessi- 
ties of  the  time  and  the  progress  and  conveniences  of  the  age, 
then  it  is  a  lawful  use.     It  is  subject,  however,  to  such  limita- 
tions as  may  exist  under  the  law  of  eminent  domain,  to  legisla- 
tive control  and  to  the  lawful  exercise  of  governmental  police 
power  within  the  territorial  jurisdiction  of  the  State  or  local 
government.     So  the  constitutional  power  of  Congress  to  reg- 
ulate commerce  and  to  establish  post-oflBces  and  post  roads  can- 
not be  held  to  include  merely  such  instrumentalities  of  com- 
merce or  of  the  postal  service,  as  were  known  and  employed 
at  the  time  of  the  adoption  of  the  Constitution  or  of  the  enact- 
ment of  Federal  statutes,  but  must  extend  to  and  embrace  such 
means,  instrumentalities,  discoveries  and  inventions  as  to  keep 
pace  with  the  progress,  growth  and  developments  of  the  coim- 
try.     This  last  rule  of  inclusion  is,  however,  also  subject  to 
the  lawful  exercise  of  the  police  powers  of  the  State  or  local 
governments,  and  to  the  limitations  imposed  by  the  law  of 
eminent  domain.     But  no  State  can  impose  impediments  upon 
the  free  exercise  of  interstate  commerce.® 

TWefltem  Un.  Teleg.  Co.  v.  CaU  service  known  or  in  use  when  the 

Pub.  Co.,  44  Neb.  326,  5  Am.  Elec.  Constitution  was  adopted,  but  they 

Gas.   683,  62   N.   W.   506,   per    Ir-  Iceep  pace  with  the  progress  of  the 

vine,  C.  country,   and   adapt   themselves  to 

As  to  federal  common  law  see  §  the  new  developments  of  time  and 

42a,  herein.  circumstances.    They    extend    from 

*  "  The  powers  thus  granted  are  the  horse  with  its  rider  to  the  stage 

not  confined   to   the   instrumental-  coach,  from  the  sailing  vessel  to  the 

ities    of    commerce    or    the    postal  steamboat,    from    the    coach     and 
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§  42a       POST   ROADS    ACT    AND    INTERSTATE    COMMERCE. 


§  42a.  Interstate  commerce  —  Begnlation  of  by  common  law 
and  acts  of  Congress. —  The  principles  of  the  common  law  are 
operative  upon  all  interstate  commercial  transactions  except  so 
far  as  they  are  modified  by  congressional  enactment.  There 
is  no  body  of  federal  common  law,  separate  and  distinct  from 
the  common  law  existing  in  the  several  States,  in  the  sense  that 
therQ  is  a  body  of  statute  law  enacted  by  Congress  separate  and 
distinct  from  the  body  of  statutes  enacted  by  the  several  States. 


steamboat  to  the  railroad,  and  from 
the  railroad  to  the  telegraph,  as 
these  new  agencies  are  successively 
brought  into  use.  They  were  in- 
tended for  the  government  of  the 
business  to  which  they  relate,  at  all 
times  and  under  all  circumstances. 
As  they  were  intrusted  to  the  Gen- 
eral Government  for  the  good  of  the 
nation,  it  is  not  only  the  right  but 
the  duty  of  Congress  to  see  to  it 
that  intercourse  among  the  States 
and  the  transmission  of  intelligence 
are  not  obstructed  or  unnecessarily 
incumbered  by  State  legislation." 
Pensacola  Teleg.  Co.  v.  Western 
Un.  Teleg.  Co.,  96  U.  S.  1,  24  L. 
Ed.  708,  1  Am.  Elec.  Cas.  250,  253, 
254,  per  Mr.  Chief  Justice  Waite, 
cited  in  Pierce  v.  Drew,  136  Mass. 
75,  1  Am.  Elec.  Cas.  571,  678,  where 
it  is  said  by  Devens,  J. :  "  When 
land  was  taken  for  a  highway,  that 
which  was  taken  was  not  merely 
the  privilege  of  traveling  over  it  in 
the  then  known  vehicles,  or  of  using 
it  in  the  then  known  methods,  for 
either  the  conveyance  of  property  or 
the  transmission  of  intelligence." 
(This  last  case  is  important  in  that 
it  holds  that  the  use  of  streets  for 
poles  and  wires  for  a  telegraph  line 
is  not  an  additional  servitude  so  as 
to  entitle  the  owners  of  the  fee  to 
additional  compensation.  But  see 
chaps.  XVI  and  XVII  herein  on  this 
point.)     The  substance  of  the  above 
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quotation  from  the  Pensacola  case 
is  given  in  The  Wisconsin  Teleph. 
Co.  V.  Oshkosh,  62  Wis.  32,  I  Am. 
Elec.  Cas.  687,  690,  21  N.  828,  per 
Cassody,  J.,  and  it  is  there  held 
that  a  telegraph  statute  includeii 
telephone  companies  by  implication, 
even  though  passed  before  the  in- 
vention of  the  telephone.  Cassody, 
J.,  al.Ho  quotes  in  this  case  from 
Stephen,  J.,  in  Attorney-General  v. 
Edison  Telephone  Co.,  of  London, 
Lim.,  6  Q.  B.  D.  244,  43  Law  Times, 
687,  2  Am.  Elec.  Cas.  440,  447,  448, 
as  follows:  "  Of  course  no  one  sup- 
poses that  the  legislature  intended 
to  refer  specifically  to  telephones 
many  years  before  they  were  in- 
vented, but  it  is  highly  probable 
that  they  would,  and  it  seems  to  me 
clear  that  they  eventually  did,  use 
language  embracing  future  discov- 
eries as  to  the  use  of  electricity  for 
the  purpose  of  carrying  intelli- 
gence." In  State  ex  rel.  Webster  v. 
Nebraska  Teleph.  Co.,  17  Neb.  126, 
1  Am.  Elec.  Cas.  700-704,  the  court, 
Reese,  J.,  in  considering  a  statute 
against  discrimination,  notes  that 
the  telephone  company  (respond- 
ent) was  organized  under  the  gen- 
eral corporation  laws  of  the  State, 
says  that  it  had  "  undertaken  to 
supply  a  public  want  or  necessity," 
speaks  of  it  as  a  new  demand  or 
necessity  in  commerce,  and  as  a 
part   ot   the   telegi'aphic  system  of 


POST    ROADS    ACT   AND    INTEBSTATE    GOMMEBGE.       §  42a 


But  it  is  an  entirely  diflFerent  thing  to  hold  that  there  is  no 
common  law  in  force  generally  throughout  the  United  States, 
and  that  the  countless  multitude  of  interstate  commercial  trans- 
actions are  subject  to  no  rules  and  burdened  by  no  restrictions 
other  than  those  expressed  in  the  statutes  of  Congress.  The 
principles  of  the  common  law  are  operative  upon  all  interstate 
commercial  transactions  except  so  far  as  they  are  modified  by 
congressional  enactment  and  this  applies  to  telegraph  compa- 


nies.® 

the  country,  and  then  quotes  from 
the  Pensacola  case  the  greater  part 
of  what  we  have  first  above  given 
in   this   note.     The   same  quotation 
from  the  Pensacola  case  is  also  set 
forth   in  Dailey  v.  State,  51   Ohio, 
348,  5  Am.  Elec.  Cas.  186,  193,  196, 
although    the    same    was    not    con- 
sidered   directly    applicable    to    the 
facts  of  the  citing  case,  that  being 
a  conviction  for  cutting  shade  trees 
by  a  telegraph  line  acting  imder  the 
Post  Roads  Act.     In  Hudson  River 
Teleph.  Co.  v.  Watervliet  Tump.  & 
Ry.  Co.,  135  N.  Y.  393,  4  Am.  Elec. 
Cas.   275,  278,  32  N.  E.   148    (this 
case  reverses  61  Hun  [N.  Y.],  140), 
the  court,   per  Maynard,   J.,  says: 
"The  Act  of  1862  cannot  properly 
be  limited  to  such  methods  of  oper- 
ating   street    surface    railways    in 
cities  as  had  then  been  invented,  and 
were  then    in  actual   use     •     ♦     ♦. 
The    language,    literally    construed, 
includes  undiscovered,  as  well  as  ex- 
isting modes  of  operation.     Electric- 
ity, as  a  natural  and  applied  force, 
was  then  well  known,  and  it  is  rea- 
sonable to  infer  that  its  adaptation 
as  a  propelling  power  was  then  an- 
ticipated.    It  would   be  an  unjust 
reflection  upon  the  wisdom  and  in- 
telligence of  the  law-making  body 
to   assume   that    they   intended    to 
confine  the  scope  of  their  legislation 
to  the  present,  and  to  exclude  all 


consideration  for  the  development 
of  the  future.  If  any  presumption 
is  to  be  indulged  in,  it  is  that  gen- 
eral legislative  enactments  are 
mindful  of  the  growth  and  increas- 
ing needs  of  society,  and  they  should 
be  constructed  to  encourage  rather 
than  to  embarrass  the  inventive  and 
progressive  tendency  of  the  people." 
So  also  in  case  of  telegraph  lines, 
words  to  the  same  effect  are  used 
by  Long,  J.,  in  People  v.  Eaton,  100 
Mich.  208,  5  Am.  Elec.  Cas.  87,  91, 
69  N.  W.  145.  But  see  State  ex 
rel.  Laclede  Gas-Light  Co.  v.  Mur- 
phy, 130  Mo.  10,  5  Am.  Elec.  Cas. 
71,  81,  per  Macfarlane,  J. 

**  Though  courts  should  and  do 
extend  the  application  of  the  rules 
of  the  common  law  to  the  new  con- 
ditions of  advancing  civilization, 
they  may  not  rightfully  create  a 
new  principle  unknown  to  the  com- 
mon law  nor  abrogate  a  known  one. 
If  new  conditions  cannot  properly 
be  met  by  the  application  of  exist- 
ing laws,  the  supplying  of  needful 
new  laws  is  the  province  of  the  leg- 
islative, not  the  judicial  depart- 
ment." Baker,  J.,  in  Western  Un. 
Teleg.  Co.  v.  Ferguson,  157  Ind.  04, 
65,  60  N.  E.  679,  in  discussion  of 
"  Mental  anguish "  law,  and  non- 
delivery of  telegram. 

0  Western  Un.  Teleg.  Co.  v.  Call 
Pub.  Co.,  181  U.  S.  92,  101,  102,  45 
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§  43.  Telegraph  is  instmment  of  commerce  —  Control  of  Con- 
great.— The  telegraph  is  an  instrument  of  commerce,  and  in- 
terstate telegraphic  communication  is  commercial  intercourse, 
within  the  constitutional  jurisdiction  of  Congress  to  regulate 
and  control.     These  rules  are  well  settled.*^ 


L.   Ed.   765,   21    Sup.   Ct.  ,   per 

Brewer,  J.,  a  case  as  to  unjust  dis- 
crimination in  charges.  The  tele- 
graph company  claimed  that  the 
services  it  rendered  were  a  matter 
of  interstate  commerce,  over  which 
Congress  had  sole  jurisdiction  with 
the  right  to  alone  prescribe  rules 
and  regulations;  that  Congress  had 
not  prescribed  any  regulations; 
that  there  was  no  national  common 
law;  that  the  statute  or  common 
law  of  the  State  was  wholly  imma- 
terial. 

Tio  United  States:  Leloup  v.  Port 
of  Mobile,  127  U.  S.  640,  8  Sup.  Ct. 
1350,  32  L.  Ed.  311,  12  Inters.  Com. 
Rep.  134,  2  Am.  Elec.  Cas.  84 
(cited,  Postal  Teleg.  Cable  Co.  v. 
Charleston,  153  U.  S.  692,  5  Am. 
Elec.  Cas.  663,  668,  38  L.  Ed.  871, 
14  Sup.  Ct.  1094;  in  Moore  v.  Eu- 
faula,  97  Ala.  670,  4  Am.  Elec.  Cas. 
615,  616,  U  So.  921;  also  in  Phila- 
delphia V.  The  Postal  Teleg.  Cable 
Co.,  67  Hun  [N.  Y.],  21,  4  Am. 
Elec.  Cas.  92,  95,  21  N.  Y.  S. 
666)  ;  Primrose  v.  Western  Un. 
Teleg.  Co.,  154  U.  S.  1,  5  Am.  Elec. 
Cas.  809,  817,  38  L.  Ed.  883,  14 
Sup.  Ct.  1098.  Pensacola  Teleg. 
Co.  V.  Western  Un.  Teleg.  Co.,  96 
U.  S.  1,  24  L.  Ed.  708,  1  Am.  Elec. 
Cas.  250,  254,  257.  (Cited  with  ap- 
proval in  Ratterman  v.  Western 
Un.  Teleg.  Co.,  127  U.  S.  411,  425, 
2  Am.  Elec.  Cas.  68,  75,  32  L.  Ed. 
229,  8  Sup.  Ct.  1127.  This  latter 
case  is  cited  in  City  Council  of 
Charleston   v.    Postal    Teleg.    Cable 
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Co.     [Ct.  Com.  PL,  So.  Car.  1891], 
9  Ry.  &  Corp.  L.  Jour.  129,  3  Am. 
Elec.     Cas.     66,     63.)     California: 
San  Francisco  v.  Western  Un.  Teleg. 
Co.,  96  Cal.   140,  4  Am.  Elec.  Cas. 
594,  596>601,  31  Pac.  10.     Indiatia: 
Western  Un.  Teleg.   Co.  v.  Pendle- 
ton, 95  Ind.   12,  48  Am.  Rep.  692, 
1    Am.    Elec.    Cas.    632,    633     (this 
case  was  reversed,  but  not  the  rule 
stated  in  text.     See  same  case,  122 
U.  S.  347,  7  Sup.  Ct.  1126,  18  Am. 
&   Eng.   Corp.    Cas.    18,   30  L.    Ed. 
1187,    2    Am.   Elec.    Cas.    49,    54. 
Examine  Western  Un.  Teleg.  Co.  v. 
James,  162  U.  S.  650,   16  Sup.  Ct. 
934,  40  L.   Ed.    1105,  6  Am.   Elec. 
Cas.     858).     Kansas:     Chicago     & 
Atchison  Bridge  Co.  v.  The  Pacific 
Mut.  Teleg.  Co.,  36  Kan.  113,  2  Am. 
Elec.   Cas.   274,   278,    12   Pac.    535. 
Mississippi:     Postal     Teleg.     Cable 
Co.  V.  Adams,  71  Miss.  555,  4  Am. 
Elec.  Cas.  606,  14  So.  36.     Nebras- 
ka:    Western    Un.    Teleg.    Co.    v. 
City   of    Fremont,    39   Neb.    692,   4 
Am.  Elec.  Cas.  626,  635,  58  N.  W. 
415.     Nevada:     Western  Un.  Teleg, 
Co.    V.    Atlantic    &.    Pacific    States 
Teleg.  Co.,  6  Nev.  102,  Allen's  Teleg. 
Cas.  428.     New  Jersey:     Matter  of 
Taxation      of      The      Pennsylvania 
Teleph.  Co.,  48  N.  J.  Eq.  91,  3  Am. 
Elec.    Cas.    9,   20   Atl.    846.     Ohio: 
Dailey  v.   State   of  Ohio,   51   Ohio, 
348,  5  Am.  Elec.  Cas.  186,  37  N.  E. 
710,   196.     Virginia:     Western   Un. 
Teleg.  Co.  v.  Tyler,  90  Va,  297,  4 
Am.  Elec.  Cas.  816,  818,   18  S.   £. 
280. 
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§  44.  Telephone  is  instmmeiit  of  interstate  commerce. — 
Where  a  telephone  line  extends  into  different  States,  the  send- 
ing of  messages  from  one  State  to  another  is  interstate  com- 
merce, and  the  company  becomes  an  instrument  of  interstate 


commeroe. 
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11  The  Western  Un.  Teleg.  Co.  v. 
Mayor  of  New  York,  38  Fed.  552,  2 
Am.  Elec.  Cas.  105,  197,  per  Wal- 
lace, J.  "Both  companies"  (tele- 
graph and  telephone)  "are  instru- 
ments of  commerce,  and  their  busi- 
ness is  commerce  itself.  Central  Un. 
Teleph.  Co.  ▼.  8Ute  ex  rel.  Falley, 
118  Ind.  194,  2  Am.  Elec  Cas.  27, 
38,  39,  19  N.  £.  604.  "It  has 
been  held  universally  by  the  courts 
to  be  an  instrument  of  commerce 
*     *     *     the  same  as  the  telegraph." 

Matter  of  Taxation  of  Pennsylva- 
nia Teleph  Co.,  48  N.  J.  Eq.  91, 
27  Am.  St.  Rep.  463,  3  Am.  Elec. 
Cas.  9,  857,  20  Atl.  846,  35  Am. 
k  Eng.  Corp.  Cas.  26.  In  this  case 
the  rule  as  to  telegraph  companies 
acting  under  the  Post  Roads  Act, 
being  instruments  of  commerce  and 
the  delivery  of  goods  to  a  common 
carrier  for  delivery  outside  of  the 
State,  were  considered  and  applied. 
State,  Laclede  Gas  L.  Co.  v.  Mur- 
phy, 130  Mo.  10,  5  Am.  Elec.  Cas. 
71,  81,  31  S.  W.  594,  per  Macfar- 
lane,  J.,  where  it  is  said:  "The 
art  of  producing  light  by  electricity 
was  wholly  unknown  to  science  at 
the  time  the  franchise  was  granted 
to  relator.  The  legislature  having 
no  knowledge  of  the  use  that  would 
be  made  of  the  streets  in  applying 
new  discoveries  in  producing  light, 
could  not  have  intended  to  grant 
rights  and  powers  inconsistent  with 
their  ordinary  use," etc.  (This  last 
ease  was  appealed  to  170  U.  S.  78, 
18  Sup.  Ct  505.  But  see  State, 
^'at  Subway  Co.  v.  St.  Louis,  145 
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Mo.  551,  46  S.  W.  981,  42  L.  R.  A. 
113.)  As  opposed  to  this  the  Edi- 
son Illuminating  Company,  of  New 
York,  was  organized  under  the  Gen- 
eral Gas  Law,  c.  37,  Laws  of  1848, 
as  amended  by  c.  512,  Laws  of 
1879);  it  produced  and  marketed 
electricity  and  not  gas  up  to  1802, 
and  **  at  the  same  time  it  owned, 
constructed,  used  and  maintained 
lines  of  wires  as  electrical  conduc- 
tors for  electrical  illumination  in 
the  streets  of  New  York,  under 
chapter  265  of  the  Laws  of  1848, 
the  general  law  authorizing  the  for- 
mation of  corporations  of  that  char- 
acter." Barnard's  Electrical  Laws 
of  New  York  (ed.  1895)  §  2,  p.  2. 
The  questions  of  the  rights  of  abut- 
ting owners  —  Public  use  of  streets 
—  Eminent  domain  —  The  law  of 
the  highway  —  Police  powers  —  The 
Post  Roads  Act,  and  hostile  legisla- 
tion, are  fully  considered  elsewhere 
in  this  treatise.  The  statute  of 
Louisiana  (Act  No.  124  of  1880) 
expressly  includes  new  inventions 
and  discoveries  for  transmitting  in- 
telligence. 

Telegraph  oompaniea  are  instru- 
mente  of  commerce  and  their  busi- 
ness is  commerce  itself;  when  they 
have  accepted  the  provisions  of  the 
Post  Roads  Act  they  become  instru- 
ments of  interstate  commerce.  Pos- 
tal Teleg.  Cable  Co.  v.  City  of  Rich- 
mond, 99  Va.  102. 

"It  is  settled  lato  that  a  tele- 
graph line  ia  an  instrument  of  oom- 
meree,  said  that  telegraph  companies 
are  subject  to  the  regulating  power 
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§  45.  Whether  Post  Roads  Act  inclndes  telephone  companieB. 
—  It  might,  perhaps,  seem,  in  view  of  the  authorities  elsewhere 
noted,*  ^  that  the  Post  Eoads  Act  would  apply  as  well  to  tele- 
phone as  to  telegraph  companies,  subject  to  the  same  conditions 
and  limitations.  It  is  declared,  however,  in  an  Indiana  case, 
although  the  point  under  consideration  here  was  not  directly 
involved,  that  "  telegraph  companies  stand  upon  a  different 
footing  in  some  respects  from  that  of  telephone  companies; 
they  have  been  granted  some  rights  and  privileges  by  act  of 
Congress,  which  cannot  bo  interfered  with."  It  was  held, 
however,  that  a  telephone  company  was  an  instrument  of  com- 
merce.** In  a  case  in  the  United  States  Circuit  Court,**  de- 
cided in  1897,  the  question  was  raised  by  counsel,  but  the  court 
did  not  decide  the  point,  on  the  ground  that  the  complainant 
was  both  a  telegraph  and  telephone  company,  and,  therefore, 
clearly  entitled  to  the  benefits  of  the  Post  Beads  Act  It  was 
said,  however,  by  the  court,  that  the  decisions  holding  that 
telephone  companies  were  telegraph  companies,  were  worthy 
"  of  serious  consideration,  if  not  binding  authority."  **  Sub- 
sequently the  United  States  Circuit  Court  of  Appeals  held, 


of  Congress  in  respect  to  their  for- 
eign and  interstate  business."  Pos- 
tal Teleg.  Cable  Co.  v.  Umstadter, 

103  Va.  742,  743,  50  S.  £.  259,  11 
Va.  Law  Reg.  20,  per  Buchanan,  J. ; 
Western  Un.  Teleg.  Co.  v.  Hughes, 

104  Va.  240,  243,  51  S.  E.  225,  11 
Va.  Law.  Reg.  312,  in  dissenting 
opinion,  Cardwell,  J. 

Telephone  companies  are  equally 
agencies  of  interstate  commerce 
and  every  reason  which  was  or  may 
be  assigned  against  the  grant  of  a 
monopoly  to  maintain  telegraph 
lines  applies  with  equal  force 
against  the  grant  of  such  a  mo- 
nopoly to  a  telephone  company. 
Telephone  companies  ♦  *  •  lines 
are  daily  employed  in  the  transac- 
tion of  interstate  commerce.  Tele- 
phone companies,  like  telegraph 
companies,  are  important  agencies 
in  the  transaction  of  interstate  com- 
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merce."  Words  of  Thayer,  Cir.  J., 
in  Muskogee  Nat.  Teleph.  Co.  v. 
Hall,  118  Fed.  382,  5  C.  C.  A.  208, 
8  Am.  Elec.  Cas.  64,  65.  This  case 
reverses  decree  of  U.  S.  Court  of 
Appeals  in  Indian  Ty.,  4  Ind.  Ty. 
18,  and  affirms  decree  U.  S.  Court 
in  Indian  Ty.,  Northern  Division, 
rendered  April,  1900. 

12  See  chap.  I,  herein,  as  to  "  tele- 
graph "  including  "  telephone." 

i»  Central  Un.  Teleph.  Co.  v. 
State,  ex  reL  Falley,  118  Ind.  104, 
2  Am.  Elec.  Cas.  27,  41,  19  N.  E. 
604,  per  Olds,  J. 

1*  Southern  Bell  Teleph.  &  Teleg. 
Co.  v.  Richmond  U.  S.  C.  C,  E. 
Dist  Va.,  78  Fed.  858,  6  Am.  Elec 
Cas.  1. 

15  Southern  Bell  Teleph.  &  Teleg. 
Co.,  v.  Richmond,  78  Fed.  858,  860, 
6  Am.  Elec.  Cas.  1,  4,  5. 
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in  the  same  case,  that  a  telephone  company  might  avail  itself 
of  the   privileges  conferred  on   telegraph   companies  by  said 
Post  Roads  Act.     It  was  also  held,  that  such  telephone  com- 
pany, having  complied  with  the  conditions  of  that  statute,  was 
not  a  trespasser  upon  the  post  roads  within  municipal  limits, 
although  its  right  to  operate  its  lines  within  the  city  had  been 
revoked  by  the  common  council.  ^^     The  last  decision,  however, 
which  we  have  been  able  to  find  in  the  United  States  Supreme 
Court,  upon  this  point,  determines  that  a  telephone  company 
engaged  in  the  electrical  transmission  of  articulate  speech  is 
not  within  the  Post  Roads  Act,  nor  entitled  to  the  benefits 
thereof.^  ^     This  was  a  suit  brought  by  a  telephone  company 
against  the  City  of  Richmond  to  restrain  the  city  of  Richmond 
from  cutting,  removing  or  otherwise  interfering  with  the  poles, 
wires  and  appliances  which  were  maintained  by  the  company 
in  the  streets  of  that  city.     It  was  alleged  that  the  plaintiff 
was  engaged  in  the  telephone  business,  that  its  status  was  that 
of  a  telegraph  company  under  the  laws  of  the  United  States 
and  of  the  State  of  Virginia,  that  it  had  accepted  the  provi- 
sions of  the  Act  of  Congress  of  July  24th,  1866,  which  en- 
titled it  to  construct,  maintain  and  operate  its  lines  of  tele- 
phone along  and  over  any  of  the  military  and  post  roads  of 
the  United  States  which  had  then  been  or  might  thereafter  be 
declared  such  by  law,  that  under  the  Act  of  Congress  of  1866 
it  was  entitled  to  maintain  and  operate  its  lines  through  and 
over  the  streets  and  alleys  of  the  city  of  Richmond  "without 
regard  to  the  consent  of  the  said  city,  and  it  did  in  fact  locate 
many  of  its  poles  and  wires  and  begin  the  operation  of  its 
business  without  applying  to  the  said  city  for  permission  to 
do  so,"  that  the  plaintiff  was  entitled  "  independent  of  and 
superior  to  the  consent  of  the  city  of  Richmond "  to  "  con- 
struct, maintain  and  operate  "  its  lines  "  over  and  along  "  the 

"Richmond     v.     Southern     Bell  Fed.  10,  22  U.  S.  C.  C.  A.  669,  3 

Teleph.  &  Teleg.  Co.,  42  U.  S.  App.  Va.   L.   Reg.   856;   also   remanding 

686,  28  C.  C.  A.  659,  85  Fed.  19,  3  case  in  98  Fed.  671,  with  directions 

Va.  L.  Reg.  856.  that  further  proceedings  be  had  in 

17  Richmond     ▼     Southern     Bell  conformity  with  the  principles  an- 

Teleph.  &  Teleg.  Co.,  174  U.  S.  761,  nounced  in  the  opinion  in  the  Su- 

19  Sup.  Ct.   778,  43  L.  Ed.    1162,  preme  Court 
•ffg.  in  part,  42  U.  S.  App.  686,  86 
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Streets  of  the  city  and  that  telephone  companies  and  their  busi- 
ness were  embraced  by  the  terms  of  the  Act  of  Congress  and 
that,  in  fact,  telephone  and  telegraph  companies,  were,  for  the 
purposes  embraced  by  that  act,  one  and  the  same.  In  both 
the  Circuit  Court  and  the  Circuit  Court  of  Appeals  it  was 
held  that  the  provisions  of  the  Act  of  1866  extended  to  tele- 
phone companies  though  the  decree  of  the  former  court  grant- 
ing an  injunction  was  reversed  by  the  latter  court.  The  ques- 
tion as  to  the  rights  of  telephone  companies  under  the  above 
act  was  considered  at  length  by  Supreme  Court  and  it  was 
declared  that  the  act  could  not  be  extended  by  implication  to 
include  telephone  companies  as  it  was  not  the  function  of  the 
judiciary  to  extend  the  provisions  of  that  act  so  as  to  include 
companies  that  could  not  have  been  within  the  contemplation 
of  Congress  at  the  time  of  its  passage.^®     A  contrary  view, 


i«  City  of  Bichmond  v.  Southern 
Bell  Teleph.  &  Teleg.  Co..  174  U.  S. 
761,  19  Sup.  a.  778,  43  L.  Ed. 
1162,  7  Am.  Elec.  Cas.  788.  The 
following  quotation  from  the  opin- 
ion by  Mr.  Justice  Harlan  is  of 
especial  value  in  this  connection: 
**  Independently  of  any  question  as 
to  the  extent  of  the  authority 
granted  to  *  telegraph '  companies 
by  the  Act  of  1806,  we  are  of  opin- 
ion that  the  courts  below  erred  in 
holding  that  the  plaintiff,  in  re- 
spect of  the  particular  business  it 
was  conducting,  could  invoke  the 
protection  of  that  act.  The  plain- 
tiff's charter,  it  is  true,  describes  it 
as  a  telephone  and  telegraph  com- 
pany. Still,  as  disclosed  by  the  bill 
and  the  evidence  in  the  cause,  the 
business  in  which  it  was  engaged 
and  foi*  the  protection  of  which 
against  hostile  local  action  it  in- 
voked the  aid  of  the  Federal  court, 
was  the  business  transacted  by  us- 
ing what  is  commonly  called  a  '  tele- 
phone,' which  is  described  in  an 
agreement  between  the  Western  Un- 
ion Telegraph  Company  and  the  Xa- 
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tional  Bell  Telephone  Company  in 
1879,  as  'an  instrument  for  elec- 
trically transmitting  or  receiving 
articulate  speech.'  •  •  •  It  may 
be  that  the  public  policy  intended 
to  be  promoted  by  the  Act  of  Con- 
gress of  1866  would  suggest  the 
granting  to  telephone  companies  of 
the  rights  and  privileges  accorded 
to  telegraph  companies.  And  it 
may  be  that  if  the  telephone  had 
been  known  and  in  use  when  that 
act  was  passed,  Congress  would 
have  embrax^  in  its  provisions 
companies  employing  instruments 
for  electrically  transmitting  articu- 
late speech.  But  the  question  ih. 
not  what  Congress  might  have  done 
in  1866,  nor  what  it  may  or  ought 
now  to  do,  but  what  was  in  its 
mind  when  enacting  the  statute  in 
question.  Nothing  was  then  dis- 
tinctly known  of  any  device  by 
whicn  articulate  speech  could  be 
electrically  transmitted  or  received 
between  different  points,  more  or 
less  distinct  from  each  other,  nor  of 
companies  organized  for  transinit- 
ting  messages  in  that  mode.    Bell's 
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however,  has  been  taken  in  Minnesota.  The  claim  was  made  in 
this  case  that  a  telephone  company  was  not  a  telegraph  com- 
pany within  the  meaning  of  the  above  act,  but  the  court  de- 


invention  was  not  made  public  un- 
til 1876.  Of  the  different  modes 
now  employed  to  electrically  trans- 
mit messages  between  distinct 
points,  Congress  in  1866  knew  only 
of  the  invention  then  and  now  popu- 
larly called  the  telegraph.  When, 
therefore,  the  Act  of  1866  speaks  of 
telegraph  companies,  it  could  have 
meant  only  such  companies  as  em- 
ployed the  means  then  used  or  em- 
braced by  existing  inventions  for 
the  purpose  of  transmitting  mes- 
sages merely  by  sounds  of  instru- 
ments and  by  sign  or  writings. 

"  In  1887,  the  postmaster  general 
submitted  to  the  attorney  general 
the  question  whether  a  telephone 
eooapany  or  line,  offering  to  accept 
the  conditions  prescribed  in  title 
LXV  of  the  Revised  Statutes  (be- 
ing the  Act  of  1866),  could  obtain 
the  privileges  therein  specified,  At- 
torney General  Garland  replied: 
•The  subject  of  title  LXV  of  Re- 
vised Statutes  is  **  telegraphs." ' 
In  all  its  sections  the  words  '  tele- 
graph/ '  telegraph  company,'  and 
'  telegram '  define  and  limit  the 
subject  of  the  legislation.  When 
the  law  was  made,  the  electric  tele- 
graph, as  distinguished  from  the 
older  forms,  was  what  the  lawmak- 
ers had  in  view.  The  electric  tele- 
graph when  the  law  was  made,  as 
to  the  general  public,  transmitted 
only  written  communication.  Its 
mode  of  conduct  is  yet  substantially 
the  same.  This  transmission  of 
written  messages  is  closely  analo- 
gous to  the  United  States  mail  serv- 
ice. Hence  the  acceptance  of  the 
provision  of  the   law  by  the   tele- 


graph company  was  required  to  be 
filed  with  the  postmaster  general, 
who  has  charge  of  the  mail  serv- 
ice. Under  the  several  sections  em- 
braced in  the  title,  in  consideration 
of  the  right  of  way  and  the  grant 
of  the  right  to  pre-empt  40  acres 
of  land  for  stations  at  intervals  of 
not  less  than  15  miles,  certain  priv- 
ileges as  to  priority  or  right  over 
the  line,  also  the  right  to  purchase, 
with  power  to  annually  fix  the  rate 
of  compensation,  were  secured  to 
the  government.  Governmental  com- 
munications to  distant  points  are 
almost  all,  if  not  all,  in  writing. 
The  useful  government  privileges 
which  formed  an  important  element 
in  the  legislation  would  be  entirely 
inapplicable  to  telephone  lines,  by 
which  oral  communications  only 
are  transmitted.  A  purchase  of  a 
telephone  line  certainly  was  not  in 
the  mind  of  the  lawmakers.  In 
common  and  technical  language 
alike,  telegraphy  and  telephony 
have  different  significations.  Neither 
includes  all  of  the  other.  The  sci- 
ence of  telegraphy  as  now  under- 
stood was  little  known  to  practical 
utility  in  1866,  when  the  greater 
part  of  the  law  contained  in  the 
title  was  passed.  Telephone  com- 
panies, therefore,  are  not  within  the 
**  category  of  the  giantees  of  the 
privileges  conferred  by  the  statute." 
If  similar  privileges  ought  to '  be 
granted  to  telephone  companies, 
buch  a  grant  would  come  within 
the  scope  of  legislative  rather  than 
administrative  power.  19  Op*i. 
Atty.  Gen.  37. 
"It  is  not  the  function  of  the  ju- 
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diciary,  because  of  discoveries  after 
the  Act  of  18G6  to  broaden  the  pro- 
visions of  that  act  so  that  it  will  in- 
clude corporations  or  companies 
that  were  not,  and  could  not  have 
been  at  that  time,  within  the  con- 
templation of  Congress.  If  the  act 
be  construed  as  embracing  telephone 
companies,  numerous  questions  are 
readily  suggested.  May  a  telephone 
company,  of  right,  and  without  ref- 
erence to  the  will  of  the  States,  con- 
struct and  maintain  its  wires  in 
every  city  in  the  territory  in  which 
it  does  business?  May  the  consti- 
tuted authorities  of  a  city  permit 
the  occupancy  only  of  certain  streets 
for  the  business  of  the  company? 
the  company,  of  right,  fill  every 
street  and  alley  in  every  city  or 
town  in  the  country  with  poles  on 
which  its  wires  are  strung,  or  may 
the  local  authorities  forbid  the  erec- 
tion of  any  poles  at  all?  May  a 
company  run  wires  into  every  house 
in  a  city,  as  the  owner  or  occupant 
may  desire,  or  may  the  local  au- 
thorities limit  the  number  of  wires 
that  may  be  constructed  and  used 
within  its  limits?  These  and  other 
questions  that  will  occur  to  every 
one  indicate  the  confusion  that  may 
arise  if  the  Act  of  Congress  relat- 
ing only  to  telegraph  companies,  be 
so  construed  as  to  subject  to  na- 
tional control  the  use  and  occupancy 
of  the  streets  of  cities  and  towns 
by  telephone  companies,  subject  only 
to  the  reasonable  exercise  of  the 
police  powers  of  the  State.  But 
even  if  it  were  conceded  that  no 
such  confusion  would  probably  arise, 
it  is  clear  that  the  courts  should 
not  construe  an  act  of  Congress  re- 
lating in  terms  only  to  'telegraph' 
companies  as  intended  to  confer 
upon  companies  engaged  in  tele- 
phone business  any  special  right  in 
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the  streets  of  cities  and  towns  of 
the  country,  unless  such  intention 
has  been  clearly  manifested.  We 
do. not  think  that  any  such  inten- 
tion has  been  so  manifested.  The 
conclusion  that  the  Act  of  1866  con- 
fers upon  telephone  companies  the 
valuable  rights  and  privileges  there- 
in specified  is  not  authorized  by  any 
explicit  language  used  by  Congress 
and  can  be  justified  by  implication 
only.  But  we  are  unwilling  to  rest 
the  construction  of  an  important 
act  of  Congress  upon  implication 
merely;  particularly  if  that  con- 
struction might  tend  to  narrow  the 
full  control  always  exercised  by  the 
local  authorities  of  the  States  over 
streets  and  alleys  within  their  re- 
spective jurisdictions.  If  Congress 
desires  to  extend  the  provisions  of 
the  Act  of  1866  to  companies  en- 
gaged in  the  business  of  electrically 
transmitting  articulate  speech, — 
that  is,  to  companies  popularly 
known  as  telephone  companies,  and 
never  otherwise  designated  in  com- 
mon speech, —  let  it  do  so  in  plain 
words.  It  will  be  time  enough 
when  such  legislation  is  enacted  to 
consider  any  questions  of  constitu- 
tional law  that  may  be  suggested  by 
it."  See  also  City  of  WichiU  v. 
Old  Colony  Trust  Co.,  132  Fed.  641, 
657,  citing  the  above  case  on  the 
same  point.  Cumberland  Teleph.  & 
Teleg.  Co.  v.  City  of  Evansville,  127 
Fed.  187,  105,  citing  the  principal 
case. 

This  case  is  also  referred  to  in 
San  Antonio  &  A.  P.  R.  Co.  v. 
Southwestern  Teleg.  &  Teleph.  Co., 
93  Tex.  313,  320,  55  S.  W.  117,  49 
L.  R.  A.  459,  77  Am.  St.  Rep.  884, 
wherein  it  is  said  that  counsel  for 
appellant  claim  that  that  case  de- 
cided that  a  telephone  company  was 
not     entitled     to     the     privileges 
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dared  that  in  its  opinion  the  act  must  be  construed  as  including 
telephone  lines.*®  It  is  also  declared  that  the  authority  con- 
ferred by  the  Post  Eoads  Act  does  not  entitle  telephone  com- 
panies to  maintain  lines  along  the  streets  of  a  municipal  cor- 
poration without  the  consent  of  the  municipal  authorities  in 
the  l^itimate  exercise  of  their  police  power.^^ 

> 

§  45a.  Post  Koads  Act  —  Messenger  service  —  Call  boxes. — 
The  Post  Roads  Act  only  extends  its  privileges  to  the  business 
of  telegraph  companies  and  does  not  authorize  the  installation 
of  a  district  telegraph  system  or  business  consisting  in  secur- 
ing the  attendance  of  messenger  boys  to  carry  telegraph  mes- 


grantcd  by  Act  of  Congress  of  1866 
and  the  court  says :     "  It  is  true  the 
court  so  held,  but  it  was  not  upon 
the  construction  of  the  words  '  tele- 
graph '   and   '  telephone,'   but   upon 
the  conclusion  reached,  that,  under 
the    then     existing    circumstances, 
Congress  did  not  have  in  mind  the 
telephone  when  it  enacted  the  law 
granting  the  privilege  to  telegraph 
companies,   for   the   reason  that  at 
the  time  the  act  was  passed,  tele- 
phones were  not  known  to  the  mem- 
bers   of    the    national    legislature. 
The  opinion  of  the  court  is,  how- 
ever,   pregnant    with    the    thought 
that  if  the  telephone  had  then  been 
in  common  use,  the  decision  might 
have  been  diflFerent,"  per  Brown,  J. 
i»  Northwestern  Teleph.  Exch.  Co. 
V.  Chicago,  Milwaukee  &  St.  P.  R. 
Co.,  76  Minn.  335,  70  N.  W.  316. 
The  court  said  in  this  case:     ''In 
these  days  there  ought  to  be  no  one 
to   question   the   statement   that    a 
telephone    is    simply    an    improved 
telegraph.    The    former    was    orig- 
inally called  the  speaking  telegraph. 
The  instruments  used  at  the  termi- 
nals are  different,  but  the  poles,  the 
wires,  the  insulators,  and  the  gen- 
eration of  the  electric  current  are 


all  the  same.  ♦  ♦  •  The  rule  is 
well  established  that  in  applying 
the  principles  of  the  common  law 
or  in  construing  statutes  the  tele- 
phone is  to  be  considered  a  tele- 
graph, unless  express  statutory  pro- 
visions govern  the  case.  So  the 
courts  have  almost  universally  held 
that  telephone  companies  are  en- 
gaged in  public  business,  have  the 
same  public  duty  of  serving  the 
community,  and  may,  when  estab- 
lishing their  lines,  exercise  the 
right  of  eminent  domain  under  the 
constitution  and  the  laws  ♦  •  • 
No  valid  distinction  can  be  made 
between  State  and  Federal  legisla- 
tion on  the  subject.  So  that  the 
Act  of  Congress  in  reference  to  tele- 
graph lines  over  and  along  post 
roads,  before  referred  to,  must,  in 
our  opinion,  include  telephone  lines 
where  applicable  at  all."  .  Per  Col- 
lins, J. 

20  Michigan  Teleph.  Co.  v.  Char- 
lotte (C.  C,  W.  D.  Mich.),  93  Fed. 
11.  See  also  Ganz  v.  Ohio  Postal 
Teleg.  Co.  (C.  C.  A.),  140  Fed.  692; 
Louisville  Home  Teleph.  Co.  v. 
Cumberland  Teleph.  A,  Teleg.  Co., 
Ill  Fed.  663,  668. 
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sages,  run  misoellaneous  errands,  carry  packages,  distribute 
posters,  invoices,  invitations,  etc.,  including  also  night  watch- 
men signals,  fire  and  burglar  alarms,  and  police  calls.  Nor 
does  a  district  telegraph  company  come  within  the  provisions 
of  the  Post  Eoads  Act  even  though  the  installation  of  call 
boxes  for  gathering  messages  to  be  transmitted  in  order  to  meet 
modem  competition,  be  an  incident  to  the  telegraph  business, 
as  the  test  is,  are  the  boxes  and  wires  put  in  for  telegraphing  ? 
if  not,  such  a  system  is  no  more  privileged  than  telephone  com- 
panies.** 

§  46.  What  are  post  and  military  roads. —  All  waters  of  the 
United  States  during  the  time  the  mail  is  carried  thereon,  and 
all  railroads  and  parts  of  railroads  in  operation  are  post  roads. 
The  Post  Beads  Act  applies  to  them  and  also  includes,  not 
only  post  and  military  roads  then  existing,  but  also  those  which 
might  thereafter  be  declared  to  be  such  by  act  of  Congress.** 
So  the  Atlantic  and  Pacific  Eailroad  Company  became,  by 
the  provisions  of  its  act  of  incorporation,  a  post  and  mili- 
tary route,  subject  to  the  use  of  the  United  States  for  pos- 
tal, military  and  all  other  Government  service,*^  and  the  same 
would,  irrespective  of  the  statute  making  all  railroads  post 


21  City  of  Toledo  v.  Western  Un. 
Teleg.  Co.,  107  Fed.  10,  46  C.  C.  A. 
Ill,  62  L.  R.  A.  730. 

22  Act  of  Congress  June  8,  1872, 
17  8Ut.,  c.  335,  pp.  308,  300;  § 
3964,  U.  S.  Rev.  Stat.;  Act  of  Con- 
gress July  24,  1866,  c.  230;  §  1,  14 
Stat.  221;  §  5263,  U.  S.  Rev.  Stat. 
American  Teleph.  &  Teleg.  Co.  v. 
Pearce,  71  Md.  535,  3  Am.  Elec. 
Cas.  169,  176,  18  Atl.  910,  per  Mil- 
ler, J.;  Postal  Teleg.  Co.  v.  Mayor, 
etc.,  of  Baltimore,  79  Md.  502,  5 
Am.  Elec.  Cas.  37,  38,  29  Atl.  819, 
per  Bryan,  J.;  United  States  v. 
Union  Pac.  Ry.  Co.,  and  Western 
Un.  Teleg.  Co.,  160  U,  S.  1,  16  Sup. 
Ct.  190,  40  L.  Ed.  319,  6  Am.  Elec. 
Cas.  697,  741,  per  Mr.  Justice  Har- 
lan; Western  Un.  Teleg.  Co.  v.  Bur- 
lington &  S.  W.  Ry.  Co.,  11  Fed.  1, 
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1  Am.  Elec.  Cas.  402,  404,  per  Mc- 
Crary,  Cir.  J.;  Pensacola  Teleg.  Co. 
V.  Western  Union  Teleg.  Co.,  96  U. 
S.  1,  24  L.  Ed.  708,  1  Am.  Elec. 
Cas.  250,  251;  Western  Un.  Teleg. 
Co.  V.  Baltimore  &  Ohio  Teleg.  Co., 
19  Fed.  660,  1  Am.  Elec.  Cas.  623, 
626;  Western  Un.  Teleg.  Co.  v. 
Mayor  of  New  York,  38  Fed.  652,  2 
Inter.  Com.  Rep.  633;  3  L.  R.  A. 
449,  6  Ry.  &  Corp.  L.  J.  105,  2  Am. 
Elec.  Cas.  195,  197,  per  Wallace,  J. 
J.;  Postal  Teleg.  Cable  Co.  of  La. 
V.  Morgan's  La.  &  Tex.  R.  &  SS. 
Co.,  49  La.  Ann.  58,  21  So.  183, 
6  Am.  Elec.  Cas.  183,  184,  185,  per 
McEnery,  J. 

28  Mercantile  Trust  Co.  v.  Atlan- 
tic &  Pacific  R.  Co.,  63  Fed.  613  (S. 
C,  63  Fed.  910),  5  Am.  Elec.  Cas. 
207,  225. 
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roads,  be  impliedly  true  of  the  grants  to  the  Union  Pacific 
Bailway  Company,  and  to  the  railroads  which  became  merged 
therein  by  consolidation.^*  The  railroad  bridge  across  Staten 
Island  Sound,  known  as  "  Arthur  Kill,"  is  also  a  post  road.^* 
The  streets  of  New  York  city  are  all  post  roads,  because  they 
are  letter-carrier  routes,^®  and  this  is  true  of  the  streets  of  St. 
Louis.*^  These  rulings  will  exclude  any  question  of  a  city's  fee 
on  the  streets  as  a  factor,  although  it  is  held,  that  the  Post 
Roads  Act  does  not  apply  to  city  streets,  which  are  owned  by 
the  State.**  All  letter-carrier  routes  established  in  any  city 
or  town  for  the  collection  and  delivering  of  mail  matters  and 
all  public  roads  and  highways,  while  kept  up  and  maintained 
as  such,  are  post  routes.*® 

§  47.  Post  Boads  Act  not  limited  to  public  domain. —  The 
provisions  of  the  Post  Roads  Act  are  not  limited  to  such  mili- 
tary and  post  roads  as  are  upon  the  public  domain,  but  extend 
also  to  the  post  and  military  roads  and  the  navigable  waters 
of  the  United  States.*^     And  it  applies  to  a  railroad,  although 


M  United  States  v.  Union  Pac. 
Ry.  Co.,  and  Western  Un.  Teleg. 
Co.,  IGO  U.  S.  1,  16  Sup.  Ct.  190,  40 
L.  Ed.  319,  6  Am.  £lec.  Cas.  697, 
fully  considered  under  prior  sec- 
tions in  chapter  III,  herein. 

25  Stockton,  Attorney-General,  v. 
Baltimore,  etc.,  R.  Co.,  32  Fed.  9, 
16,  36  Alb.  L.  J.  371,  per  Bradley, 
J.  See  also  The  Clinton  Bridge,  10 
Wall.   (U.  S.)  454. 

2«  Western  Un.  Teleg.  Co.  v.  May- 
or of  New  York,  38  Fed.  552,  2 
Inter  Com.  Rep.  533,  3  L.  11.  A. 
449,  6  ny.  &  Corp.  L.  J.  105,  2  Am. 
Elec.  Cae.  195,  197,  per  Wallace,  J. 

27  St.  Louis  V.  Western  Un.  Teleg. 
Co.,  148  U.  S.  92,  37  L.  Ed.  380,  4 
Am.  Elec.  Cas.  102,  109,  13  Sup. 
Ct.  485,  per  Mr.  Justice  Brewer. 

"City  of  Chester  v.  Western  Un. 
Teleg.  Co.  (C.  P.,  Del.  Co.,  Pa., 
1886),  3  Lancaster  Law  Rev.  164,  2 
Am.  Elec.  Cas.  93,  98,  per  Clayton, 


P.  J.     This  decision,  however,  can- 
not be  upheld. 

29  Rev.  Stat.  U.  S.,  §  3964;  Act 
of  Congress,  March  1,  1884,  23  U.  S. 
Stat.  3;  St.  Louis  v.  Western  Un. 
Teleg.  Co.,  148  U.  S.  92,  37  L.  Ed. 
380,  13  Sup.  Ct.  485,  4  Am.  Elec. 
Cts.  102,  109;  Southern  BeU  Teleph. 
Co.  v.  Riclmiond,  78  Fed.  858,  6  Am. 
Elec.  Cas.  1,  5;  American  Rapid 
Teleg.  Co.  v.  Hess,  125  N.  Y.  641, 
36  N.  Y.  St.  R.  262,  39  Am.  &  Eng. 
Corp.  Cas.  526,  21  Am.  St.  Rep.  764, 
26  N.  E.  919,  3  Am.  Elec.  Cas.  142, 
149,  per  Earl,  J. 

soPensacola  Teleg.  Co.  v.  West- 
ern Un.  Teleg.  Co.,  96  U.  S.  1,  24 
L.  Ed.  708,  1  Am.  Elec.  Cas.  250, 
256,  per  Mr.  Chief  Justice  Waite. 
Cited  on  this  point,  with  approval, 
in  Mercantile  Trust  Co.  v.  Atlantic 
&  Pacific  R.  Co.,  63  Fed.  613,  6  Am. 
Elec.  Cas.  207,  217,  pel'  Ross,  Dist. 
J.;  also  in  Union  Trust  Co.  of  Ne\v 
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a  portion  of  its  right  of  way  is  over  and  through,  in  part,  pri- 
vate property,  obtained  by  the  railroad  company  by  purchase 
or  by  condemnation  proceedings  under  the  State  statute.^* 

§  48.  Post  Boads  Act  applies  to  District  of  Columbia. —  The 
Post  Eoads  Act  applies  to  the  District  of  Columbia,  and  a  prior 
joint  resolution  of  Congress  giving  a  special  privilege  to  cer- 
tain lines  of  telegraph,  to  use  the  highways,  roads  and  streets 
of  said  District,  does  not  qualify  or  restrict  the  general  power 
and  rights  granted  by  the  Act  of  1866.  This  statute  is  also 
made  applicable  by  the  express  provision  of  the  law,  which  de- 
clares that  all  laws  not  inapplicable  are  operative  within  the 
District  of  Columbia.  It  was  also  declared  in  this  case,  that 
the  said  District  was  a  part  and  parcel  of  the  United  States; 
that  the  postal  roads  therein  were  within  the  scope,  object  and 
spirit  of  a  law  providing  for  the  most  extended  postal  facilities 
to  the  people  of  the  United  States ;  that  the  general  post-oflSce 
was  there  located  and  was  the  focus  from  which  all  the  postal 
privileges  and  postal  communications  emanated;  that  the  Gov- 
ernment of  the  United  States  and  its  citizens  are  entitled  to 
the  freest  and  fullest  postal  facilities  into  the  very  heart  of 
the  city  of  Washington ;  that  it  could  not  be  said  in  any  sense 
of  the  law  that  the  District  and  its  postal  roads  were  not  em- 
braced in  the  provisions  of  the  Post  Boads  Act,  and,  therefore, 
they  were  so  embraced.^^  As  bearing  upon  this  question  and 
the  analogous  one  of  the  power  to  regulate  commerce ;  —  Con- 
gress has  supreme  and  unlimited  legislative  authority  over  the 
District  of  Columbia,  except  so  far  as  it  is  limited  by  the  Con- 
stitution of  the  United  States.^^  and  the  local  government  of 
the  District  is  held  to  be  substantially  that  of  a  municipal  cor- 
poration, although  it  differs  in  many  important  respects  there- 
York  V.  Atchison,  Topeka  &  Santa  '^Hewett  v.  Western  Un.  Teleg. 
Fe  R.  Co.,  8  N.  Mex.  327,  43  Pac.  Co.,  and  Dist.  Col.,  4  Mackey  (D. 
701,  0  Am.  Elec.  Cas.  171,  181,  per  C),  424,  16  Am.  &  Eng.  Corp.  Cas. 
Laughlin,  J.                                                276,   2   Cent.   Repr.   694,   2   Am.  & 

31  Union  Trust  Co.  of  New  York      Eng.    Corp.    Cas.    222.     See    §    37d 
T.  Atcliison,  Topeka  &  Santa  Fe  R.      herein. 

Co.,  8  N.  Mex.  327,  43  Pac.  701,  6  8S  Craighill    v.    Van    Riswick,    8 

Am.  Eiec.  Cas.  171,  181.  App.   Dist.   Col.   185,  24   Wash.  L. 


Repr.   177. 
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from.^*  Congress  has  power  also  to  legislate  upon  matters 
within  saidT  District,  which  generally  come  within  what  is 
known  as  the  police  power,  viz. :  the  public  safety,  health, 
I)eace  and  morals,  and  this  authority  to  so  legislate  is  the  same 
as  that  of  the  State  legislatures  within  their  several  jurisdic- 
tions.^*^ It  might,  therefore,  be  fairly  argued  that  Congress 
by  not  expressly  excluding  the  District  of  Columbia  in  the 
Post  Roads  Act  intended  to  include  it  within  the  provisions  of 
said  act,  although  the  express  words  thereof  are  the  "  military 
or  post  roads  of  the  United  States,"  and  not  of  the  United 
States  and  Territories.^^ 

§  49.     Post  Roads  Act  applies  to  companies  thereafter  formed. 

—  The  Post  Roads  Act  not  only  expressly  so  provides,  but  it 
is  also  held  that  it  applies  to  all  then  existing  telegraph  com- 
panies and  to  all  those  thereafter  organized  and  electing  to 
accept  its  provisions.®'' 

§  50.  Post  Beads  Act  —  Begnlation  of  commeroe  —  Foreign 
corporation.-^-  It  is  a  general  rule  that  a  corporation  is  a  more 
creature  of  local  law,  and  can  have  no  legal  existence  beyond 
the  limits  of  the  State  of  its  creation,  and  is  entitled  to  no 
recognition  in  other  States,  except  on  the  principle  of  comity. 
It  is  not  a  citizen  within  those  clauses  of  the  Federal  Constitu- 
tion, which  provide  for  citizens  of  each  State  all  the  privileges 
and  immimitiea  of  citizens  in  the  several  States,  and  a  State 
may  prohibit  foreign  companies  from  doing  business  within  its 
territory  or  may  prescribe  the  conditions  upon  which  such  com- 
panies may  transact  business  therein.^®     But  this  rule  does  not 


»*  Baltimore  &  Ohio  R.  Co.  v.  Dis- 
trict of  Col.,  10  App.  Dist.  Col.  Ill, 
25  Wash.  L.  Repr.  118. 

«*  Lansburgh  v.  District  of  Co- 
lumbia, 11  App.  Dist.  Col.  512,  25 
Wash.  L.  Repr.  777,  56  Alb.  L. 
Jour.  488. 

S6 See  §  46,  herein,  "What  are 
Post  and  Military  Roads?" 

37  Southern  Bell  Teleph.  &  Teleg. 
Co.  V.  City  of  Richmond  (U.  S.  C. 
C,  E.  Dist.  Va.,  78  Fed.  858,  6  Am. 
Elec.  Cas.  1,  7.    See  85  Fed.  10,  42 


U.  S.  App.  686,  28  C.  C.  A.  659,  98 
Fed.  671 ;  Richmond  v.  Southern 
Bell  Teleph.  &  Teleg.  Co.,  174  U.  8. 
761,  19  Sup.  Ct.  778,  43  L.  Ed. 
1162. 

»8 1  Joyce  on  Insurance  (ed. 
1897),  §  328,  and  authorities;  Cook 
on  Corp.  (ed.  1898),  §§  696-700, 
757-759 ;  Morawetz  on  Private  Corp. 
(ed.  1882),  §§  500-503,  508-614; 
Kidd  V.  Pearson,  128  U.  S.  1,  2, 
Inter.  Com.  Rep.  232,  32  L.  Ed.  346, 
n  Sup.  Ct.  6;  Baltimore  &  Ohio  R. 
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apply  to  foreign  corporations  engaged  in  interstate  commeroe, 
or  to  telegraph  companies,  claiming  under  the* Post  Hoads 
Act'^  It  is  held,  however,  that  a  constitutional  provision  re- 
quiring as  a  condition  precedent  to  doing  business  in  the  State, 
that  a  foreign  corporation  shall  have  a  known  place  of  business 
and  an  authorized  agent  therein  does  not  violate  the  Federal 
Constitution  and  that  a  domestic  telegraph  company  will  not 
be  enjoined  from  impeding  and  obstructing  a  foreign  tele- 
graph company  from  constructing  and  operating  its  lines  within 
the  State,  where  the  complaint  does  not  show  a  compliance  with 
said  condition  precedent.  But  this  case  also  holds  that  a  State 
cannot  exclude  such  foreign  corporations.^  And  we  have  seen 
elsewhere  that  a  State  cannot  exclude  such  corporations,  when 


Co.  y.  Koontz,  104  U.  S.  5,  26  L. 
Ed.  643;  Bastian  v.  Modern  Wood- 
men of  America,  166  111.  595,  46  N. 
£.  1090,  revg.  68  111.  App.  378; 
Peter  Schoenhofen  Brew.  Ck).  Appli- 
cation, 8  Penn.  Super.  Ct.  141,  42 
Week.  N.  of  C.  402,  and  cases  cited ; 
But  as  to  Fourteenth  Amendment  of 
the  Constitution,  see  Black  v.  Cald- 
well (C.  C,  D.  Mont.),  83  Fed.  880; 
New  York,  Park,  etc.,  v.  Roberts, 
171  U.  S.  658,  19  Sup.  Ct.  58,  70, 
43  L.  Ed.  323,  17  Nat.  Corp.  Rep. 
677;  Hammond  Beef,  etc.,  Co.  v. 
Best,  91  Me.  431,  40  Atl.  338.  See 
§  52a,  herein. 

30  See  the  folowing  cases :  United 
States:  Postal  Teleg.  Cable  Co.  v. 
Charleston,  153  U.  S.  692,  38  L.  Ed. 
871,  14  Sup.  Ct.  94;  Crutcher  v. 
Kentucky,  141  U.  S.  47,  11  Sup.  a. 
851,  35  L.  Ed.  649;  Southern  R.  Co. 
V.  Asheville,  69  Fed.  359;  Norfolk 
&  Western  R.  Co.  v.  Pennsylvania, 
136  U.  8.  114,  10  Sup.  St.  958,  34 
L.  Ed.  394,  3  Inter.  Com.  Rep.  178. 
AUthama:  Culberson  v.  American 
Trust  &  B.  Co.,  107  Ala.  457,  19  So. 
34;  American  Un.  Teleg.  Co.  v. 
Western  Un.  Teleg.  Co.,  67  Ala.  26, 


42  Am.  Rep.  90.  Qeorffiai  West- 
ern Un.  Teleg.  Co.  v.  Howell,  95  Ga!. 
194,  22  S.  E.  286,  3  Inter.  Com.  Rep. 
516,  30  L.  R.  A.  158,  6  Am.  Eiec. 
Cas.  853;  Western  Un.  Teleg.  Co.  t. 
Michelson,  94  Ga.  436,  5  Inter. 
Com.  Rep.  236,  21  S.  K.  169.  Ohio: 
Haldy  v.  Fornow-Haldy  Co.,  3  Ohio 
Nisi  Prius,  43,  1  Ohio  Law  Ct.  Dec. 
118.  Oklahoma:  Butner  v.  West- 
ern Un.  Teleg.  Co.,  2  Okla.  234,  4 
Inter.  Com.  Rep.  1087,  37  Pac.  1087. 
Virginia:  Western  Un.  Teleg.  Co. 
V.  Tyier,  90  Va.  297,  44  Am.  St. 
Rep.  910.  Examine  Horn  Silver 
Min.  Co.  V.  New  York,  143  U.  6. 
305,  36  L.  Ed.  164,  4  Inter.  Com. 
Rep.  57 ;  12  S.  Ct.  403,  Postal  Teleg. 
Cable  Co.  v.  Adams,  155  U.  S.  688, 
39  L.  Ed.  311,  5  Am.  Elec.  Cas. 
636;  15  S.  Ct.  268,  300,  Southern 
Bldg.  &  L.  Assn.  v.  Norman,  9b 
Ky.  294,  17  Ky.  L.  Repr.  887,  31 
L.  R.  A.  41,  32  S.  W.  952.  See  sec- 
tions herein  as  to  taxation,  license 
fee  or  privilege  tax,  penalty  stat- 
utes. 

*o  American  Un.  Teleg.  Co.  v. 
Western  Un.  Teleg.  Co.,  67  Ala.  26. 
42  Am.  Rep.  90. 
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they  claim  the  benefit  of  the  Post  Roads  Act  and  have  com- 
plied with  its  provisions.** 

§  51.  Acceptance  necessary  of  Post  Beads  Act. —  In  order  to 
obtain  the  benefits  of  the  Post  Roads  Act,  telegraph  companies 
are  required  to  accept  in  writing,  filed  with  the  Postmaster- 
General  of  the  United  States,  the  conditions  imposed.  Com- 
pliance with  this  requirement  is,  therefore,  an  essential  pre- 
requisite to  the  enjoyment  of  the  privileges  conferred,  and  fail- 
ure so  to  do  precludes  a  company  from  building  a  telegraph 
line  over  a  navigable  stream,  and  such  failure  is  fatal  to  a  pro- 
ceeding to  condemn  and  appropriate  a  portion  of  a  bridge  for 
the  construction  of  a  line  of  magnetic  telegraph. ''^  In  a  Mary- 
land case,  however,^^  the  court,  Miller,  J.,  says :  "  There  is 
nothing  in  these  records  to  show  that  the  defendant  has  filed 
its  acceptance  of  the  Act  of  1866;  but  as  this  can  be  readily 
done,  it  is  proper  we  should  give  our  views  of  the  construction 
and  effect  of  these  statutes."  ^* 

§  51a.     Certiflcate  of  Fostmaster-Oeneral  competent  evidence 
of  acceptance. —  The  certificate  of  the  Postmaster-General  of  the 


*^  See  §  65  herein.  Examine  also 
the  ielegrapd  cases  cited  under  the 
second  note  to  this  section. 

*«  Chicago  &,  Atchison  Bridge  Co. 
V.  The  Pacific  Mut.  Teleg.  Co.,  36 
Kan,  113,  2  Am.  Elec.  Cas.  274,  278, 
16  Am.  &  Eng.  Corp.  Cas.  271,  12 
?ac.  536.  See  also  Western  Un. 
Teleg.  Co.  v.  Atlantic  &  Pac.  States 
Telcg.  Co.,  6  Nev.  102,  Allen's  Teleg. 
Cas.  428. 

4>  American  Teleph.  &  Teleg.  Co. 
V.  Pearce  (Ten  Cases),  71  Md.  635, 
3  Am.  Elec.  Cas.  169,  176,  18  Atl. 
ftlO. 

««The  Post  Roads  Act  of  1866 
and  the  Act  of  1872,  which  latter 
declared  all  railroads  to  be  post 
roads.  The  following  is  a  form  of 
<U!ceptance,  passed  as  a  resolution 
l>y  the  directors  of  the  Western  Un- 
ion Telegraph  Company  and  filed 
^h  the  Poetuftaster-General :    "  Re- 


solved, That  this  company  does 
hereby  accept  the  provisions  of  the 
act  of  Congress,  entitled  '  An  act  to 
aid  in  the  construction  of  telegraph 
lines,  and  to  secure  to  the  Gov- 
ernment the  use  of  the  same,  for 
postal,  military  and  other  purposes/ 
approved  July  24,  1866,  with  all 
the  powers,  privileges,  restrictions 
and  obligations  conferred  and  re- 
quired thereby;  and  that  the  sec- 
retary be,  and  he  is  hereby  author- 
ized and  directed  to  file  this 
resolution  with  the  Postmaster-Gen- 
eral of  the  United  States,  duly  at- 
tested by  the  signature  of  the  acting 
president  of  the  company  and  the 
seal  of  the  corporation,  in  compli- 
ance with  the  fourth  section  of  said 
act  of  Congress,"  given  in  Pensa- 
cola  Teleg.  Co.  v.  Western  Un. 
Teleg.  Co.,  96  U.  S.  1,  24  L.  Ed. 
708,  1  Am.  Elec.  Cas.  250,  251,  252. 
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United  States,  is  competent  evidence  to  show  the  acceptance 
of  the  provisions  of  the  Act  of  Congress  of  July  24,  1866, 
entitled  "  An  act  to  aid  in  the  construction  of  telegraph  lines 
and  to  secure  to  the  government  the  use  of  the  same  for  postal, 
military,  and  other  purposes."  ** 

§  52.  Effect  of  acceptance  of  Post  Beads  Act — A  telegraph 
company  which  has  accepted  the  provisions  of  the  Post  Roads 
Act  is  entitled  to  all  the  benefits  and  privileges  conferred 
thereby,  and  the  grant  contained  in  said  act  extends  to  the 
public  domain,  to  military  and  post  roads  then  or  thereafter  de- 
clared to  be  such,  and  to  the  navigable  waters  of  the  United 
States;  and  since  there  is  nothing  to  indicate  an  intention  of 
limiting,  in  this  respect,  the  eflfect  of  the  words  of  said  act,  they 
should  be  given  their  natural  and  ordinary  signification.*®  But 
such  accepting  telegraph  companies  become,  however,  by  vir- 
tue of  their  acceptance  of  the  terms  of  the  grant  in  said  Post 
Boads  Act,  Federal  agencies  as  to  Government  business,  and 
they  are  obligated  to  give  precedence  to  the  United  States  in 
the  use  of  their  lines  for  such  public  business,  for  postal, 
military  and  other  purposes,  at  rates  to  be  fixed  by  the  Post- 
master-General.*''    As  Federal  agencies  these  telegraph  com- 


*5  Postal  Teleg.  Cable  Co.  v.  Ore- 
gon Short  Line  Ry.  Co.,  23  Utah, 
474,  486,  7  Am.  Elec.  Cas.  417,  422, 
65  Pac.   735. 

♦»  Mercantile  Trust  Co.  v.  Atlan- 
tic &  Pacific  R.  Co.  (U.  S.  C.  C, 
So.  Dist.  Cal.),  63  Fed.  613,  910, 
5  Am.  Elec.  Cas.  207,  217,  218,  per 
Ross,  Dist.  J.  (quoting  in  affirm- 
ance from  Pensacola  Teleg.  Co.  v. 
Western  Un.  Teleg.  Co.,  96  U.  S.  1, 
24  L.  Ed.  708,  1  Am.  Elec.  Cas. 
250) ;  San  Francisco  v.  Western 
Un.  Teleg.  Co.,  96  Cal.  140,  4  Am. 
Elec.  Cas.  695,  696,  per  McFarland, 
J. 

47  Telegraph  Co.  v.  Texas,  105  U. 
S.  460,  26  L.  Ed.  1067,  1  Am.  Elec. 
Cas.  373,  376,  per  Mr.  Chief  Jus- 
tice Waite;  Western  Un.  Teleg.  Co. 
V.  Mayor  of  the  City  of  New  York, 
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38  Fed.  652,  2  Am.  Elec.  Cas.  196, 
per  Wallace,  J.;  City  Council  of 
Charleston  v.  Postal  Teleg.  Cable 
Co.  (Ct.  C.  P.,  Charleston,  S.  C, 
1891),  9  Ry.  &  Corp.  L.  J.  129,  3 
Am.  Elec.  Cas.  66,  62-65,  per  Izlar, 
J.  "  It  has  put  its  lines  at  the 
service  of  the  United  States  for 
postal,  military  and  other  purposes, 
and  given  precedence  to  ita  busi- 
ness." Postal  Teleg.  Cable  Co.  v. 
Charleston,  163  U.  S.  692,  5  Am. 
Elec.  Cas.  663,  664,  14  St.  Ct.  1094, 
per  Mr.  Justice  Shiras,  affg.  56  Fed. 
419,  4  Am.  Elec.  Cas.  620.  "By 
this  action  the  company  so  accept- 
ing puts  its  lines  at  the  service 
of  the  United  States  for  postal,  mil- 
itary and  other  purposes  and  gives 
precedence  to  its  messages  over  aU 
other  busineBB.    It  thus  becomes  an 
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panies  have  a  right  to  come  into  a  Federal  court  in  all  mat- 
ters relating  to  their  agency,  and  this,  irrespective  of  the 
amount  in  controversy.*® 

§  52a.  Foreign  corporationg  —  Incorporation  prerequisite  to 
acceptance  —  Post  Boads  Act  does  not  confer  franchise. —  The 
Western  Union  Telegraph  Company  derived  its  franchise  or 
right  to  exist  and  be  a  corporation  and  to  do  telegraphic  busi- 
ness from  the  State  of  New  York  and  not  from  the  Govern- 
ment of  the  United  States.  It  was  created  a  number  of  years 
before  the  enactment  of  the  federal  statute  of  1864.  Its  crea- 
tion was  a  prerequisite  to  its  acceptance  of  that  enactment, 
such  acceptance  did  not  create  it  or  empower  it  to  do  business. 
But  such  corporation's  sole  right  to  carry  on  business  in  the 
State  of  Missouri  arose  out  of  the  Act  of  Congress  of  1866, 
as  it  never  received  any  authority  or  pennission  from  that  State 
to  erect  its  poles  or  string  its  wires  on,  over  or  upon  the  public 
highway  or  places  in  that  State  or  to  do  business  therein. 
Xor  is  there  any  law  in  that  State  granting  such  permission 
or  franchise  to  any  foreign  telegraph  company,  although  tele- 
graph companies  may  be  organized  under  the  State  laws  with 
authority  to  maintain  their  poles  and  wires  along  and  upon 
public  highways.^® 

§  53.  Post  Boads  Act  does  not  anthorize  condenmatlon. — 
The  Post  Roads  Act  does  not  confer  upon  telegraph  companies 


agent  of  the  Government."  West- 
ern Un.  Teleg.  Co.  v.  City  Council 
of  Charleston,  56  Fed.  419,  4  Am. 
£lec.  Cas.  621.  See  Mem.  decision 
163  U.  S.  711,  41  L.  Ed.  309,  16 
Sup.  Ct.  1208. 

The  Western  Union  Telegraph 
Company  is,  by  virtue  of  such 
rights  as  it  derived  by  acceptance 
of  the  Post  Roads  Act,  a  govern- 
mental agent.  "The  trial  court 
was  right  in  holding  that  the  de- 
fendant is  a  governmental  agent, 
but  this  only  extended  to  its  rela- 
tions between  the  government  and 
its  agent ; "  State  ex  rel.  Gottlieb 
V.  Western  Union  Teleg.  Co.,   165 


Mo.  502,  65  S.  W.  775,  8  Am.  Elec. 
Cas.  390,  396,  per  Marshall,  J.;  a 
case  as  to  taxation  of  franchise, 
case  affirmed.  Western  Union  Teleg. 
Co.  V.  State  Missouri,  190  U.  S.  412, 
47  L.  Ed.  1116,  23  Sup.  Ct.  730. 

*8  Western  Un.  Teleg.  Co.  v.  City 
Council  of  Charleston,  56  Fed.  419, 
4  Am.  Elec.  Cas.  620-622. 

*»  State  ex  rel.  Gottlieb  v.  West- 
ern Un.  Teleg.  Co.,  165  Mo.  502, 
518,  525,  65  S.  W.  775,  8  Am.  Elec. 
Cas.  390  (decided  Dec.  3,  1901),  per 
Marshall,  J.;  case  affirmed  Western 
Un.  Teleg.  Co.  v.  State  Missouri, 
190  U.  S.  412,  47  L.  Ed.  1116»  23 
Sup.  a.  730. 
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the  right  to  enter  upon  private  property  without  the  consent 
of  the  owner,  or  grant  them  the  right  of  eminent  domain.**® 
It  makes  no  provision  for  condemnation  proceedings  in  behalf 
of  such  telegraph  companies  as  avail  themselves  of  the  benefits 


»o  Western  Union  Teleg.  Co.  v. 
Pennsylvania  R.  Ck).,  195  U.  S.  540, 
49  L.  Ed.  312,  26  Sup.  Ct.  133,  fol- 
lowed in  same  case  195  U.  8.,  25 
Sup.  Ct.  150,  594,  49  L.  Ed.  332, 
the  court,  per  McKenna,  J.,  said: 
"'No  question  arises  as  to  the  au- 
thority of  Congress  to  provide  for 
the  appropriation  of  private  prop- 
erty to  the  uses  of  the  telegraph, 
for  no  such  attempt  has  been  made. 
The  use  of  public  property  alone  is 
granted.  If  private  property  is  re- 
quired, it  must,  so  far  as  the  pre- 
sent legislation  is  concerned,  be 
obtained  by  private  arrangement 
with  its  owner.  No  compulsory 
proceedings  are  authorized.  State 
sovereignty  under  the  Constitution 
is  not  interfered  with.  Only  na- 
tional privileges  are  granted,' " 
(quoting  from  Pensacdla  Teleg.  Co. 
V.  Western  Union  Teleg.  Co.,  96 
U.  8.  1,  24  L.  Ed.  708).  "This 
language  and  the  distinctions  im- 
ported by  it  were  approved  in  West- 
cm  Union  Teleg.  Co.  v.  Ann  Arbor 
R.  Co.,  178  U.  S.  239,  44  L.  Ed. 
1052,  20  Sup.  Ct.  867.  It  was  a 
bill  in  equity  filed  in  the  Circuit 
Courts  •  •  •  by  a  telegraph 
company  to  restrain  the  latter  from 
interfering  with  the  rights  of  the 
telegraph  in  a  certain  telegraph 
line  along  the  right  of  way  of  the 
railroad.  It  was  removed  to  the 
Circuit  Court  of  the  United  States. 
The  Circuit  Court  dismissed  the 
bill  and  its  action  was  affirmed  by 
the  Circuit  Court  of  Appeals,  33 
C.  C.  A.  113.  The  Western  Union 
Telegraph    Company    brought    the 
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case  here.  The  decrees  of  both 
courts  were  reversed  and  the  case 
remanded  to  the  Circuit  Court  with 
directions  to  remand  the  case  to  the 
State  Court.  This  was  decreed  on 
the  ground  that,  by  the  statement 
of  the  complainant's  (telegraph 
company)  own  case,  it  was  not 
brought  *  within  the  category  of 
cases  arising  under  the  laws  or 
Constitution  of  the  United  States.' 
We  said  that  the  bill  was  for  the 
specific  performance  of  a  contract. 

*  It  is  not  argued '  we  said  ( p.  243 ) 
by  the  Chief  Justice  *by  counsel 
for  the  telegraph  company  that  the 
telegraph  company  had  any  right 
under  the  statute,  and  independ- 
ently of  the  contract,  to  maintain 
and  operate  this  telegraph  line 
over  the  railroad  company's  prop- 
erty; and  it  has  been  long  settled 
that  the  statute  did  not  confer  on 
telegraph  companies  the  right  to 
enter  on  private  property  without 
the  consent  of  the  owner,  and  erect 
the  necessary  structures  for  their 
business;  "  but  it  does  provide  that, 
whenever  the  consent  of  the  owner 
Is  obtained,  no  State  legislation 
shall  prevent  the  occupation  of  post 
roads  for  telegraph  purposes  for 
such  corporations  as  are  willing  to 
avail  themselves  of  its  privilegea." ' 

•  •  •  In  the  Act  of  July,  1866, 
there  is  not  a  word  which  provides 
for  condemnation  or  compensation. 
The  rule  that  when  a  right  is  given 
all  the  means  of  exercising  it  are 
given  does  not,  as  we  have  seen, 
appy  to  the  extent  contended  for  by 
the  telegraph  company.    The  ezer* 
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of  said  statute.  In  so  far  as  that  enactment  is  concerned,  if 
private  property  is  required  it  must  be  obtained  by  arrange- 
ment with  or  consent  of  the  owner,  for  "  no  compulsory  pro- 
ceedings are  authorized.  State  sovereignty  under  the  Consti- 
tution is  not  interfered  with,  only  national  privileges  are 
granted.®^     So  a  telegraph  company  is  not  authorized  by  any 


cise  of  the  power  of  eminent  domain 
is  against  common  right.     It  sub- 
verts   the    usual   attributes   of   the 
ownership    of    property.       It    must 
therefore  be  given  in  express  terms 
or    by    necessary    implication,    and 
this  was  the  reasoning  in  the  Pen- 
sacoia  case  and  applied  directly  to 
the  Act  of  1866.     We  may  repeat 
the  language  of  the  court :     '  If  pri- 
vate property  is  required  it  must, 
so  far  as  the  present  legislation  is 
concerned    be    obtained   by    private 
arrangement  with    its   owner.     No 
compulsory  proceedings  are  author- 
ized.'"     The    court    also    considers 
the  following  cases  upon  the  prin- 
ciples and  points  urged  and  decided 
in  the  case:     New  Mexico  v.  United 
States  Trust  Co.,  172  U.  S.  171,  43 
L.  Ed.  407,  19  Sup.  Ct.  128;  Unit- 
ed States  V.  Union  Pac.  Ry.  Co.  & 
Western  Un.  Teleg.  Co.,  160  U.  S. 
1,  40  L.  Ed.  319,  16  Sup.  a.  190; 
Sweet  V.  Rechel,  159  U.  S.  380,  399, 
40  L.  Ed.  188,  16  Sup.  a.  43;  St. 
Louis  V.    Western    Un.   Teleg.   Co., 
148  U.    S.   92,   37   L   Ed.    380,    13 
Snp.  Ct.  485;    Cherokee   Nation  v. 
Southern  Kansas  Ry.  Co.,  135  U.  S. 
641,  34  L.  Ed.  295,  10  Sup.  Ct.  965; 
Western  Un.  Teleg.   Co.  v.  Massa- 
chusetts, 125  U.  S.  530,  31  L.  Ed. 
790,  8  Sup.  a.  961 ;  Kohl  v.  United 
States,  91  U.  8.  367,  23  L.  Ed.  449; 
St.  Paul  M.  &  M.  R.  Co.  v.  West- 
em  Un.  Teleg.  Co.,  118  Fed.  497; 
Postel  Teleg-  Cable  Co.  v.  Oregon 
Short  Line  R.  R.  Co.,  114  Fed.  787; 
Postal  Teleg.  Co.  of  Idaho  v.  Ore- 
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gon  Short  Line  Rd.  Co.,  104  Fed. 
623;  Postal  Teleg.  Cable  Co.  v. 
Cleveland,  C.  &  St.  L.  Ry.  Co.,  94 
Fed.  234;  Postal  Teleg.  Cable  Co. 
V.  Southern  Ry.  Co.,  89  Fed.  190. 

51  Pensacola  Teleg.  Co.  v.  West- 
ern Un.  Teleg.  Co.,  96  U.  S.  1,  24 
L.  Ed.  708,  1  Am.  Elec.  Cas.  250, 
267,  per  Mr.  Chief  Justice  Waite. 
Cited  with  approval  in  Postal 
Teleg.  Co.  v.  Mayor,  etc.,  of  Balti- 
more, 79  Md.  602,  5  Am.  Elec.  Cas. 
37,  39,  29  Atl.  819,  per  Bryan,  J.; 
also  in  Dailey  v.  State,  61  Ohio  St. 
348,  46  Am.  St.  Rep.  578,  5  Am. 
Elec.  Cas.  186,  197,  37  N.  E.  710, 
per  Spear,  J.;  also  in  Postal  Teleg. 
Cable  Co.  of  La.  v.  Morgan's  La. 
&  Tex.  R.  &  SS.  Co.,  49  La.  Ann. 
58,  21  So.  13,  6  Am.  Elec.  Cas.  183, 
185,  per  McEnery,  J.  Explained  in 
Western  Un.  Teleg.  Co.  v.  Balti- 
more &  Ohio  Teleg.  Co.,  19  Fed. 
660,  1  Am.  Elec.  Cas.  623,  626,  per 
Wallace,  J.  See  also  Western  Un. 
Teleg.*  Co.  v.  American  Un.  Teleg. 
Co.,  9  Biss.  (U.  S.  C.  C.)  72;  Pos- 
tal Teleg.  Cable  Co.  v.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  (C.  C,  N.  D. 
Ohio),  94  Fed.  234;  American 
Teleph.  &  Teleg.  Co.  v.  Pearce,  71 
Md.  535,  3  Am.  Elec.  Cas.  169,  18 
Atl.  910;  Atlantic  &  Pacific  Teleg. 
Co.  V.  Chicago,  R.  I.  &  P.  R.  Co., 
6  Biss.  (U.  S.  C.  C.)  158,  per 
Driunmond,  J.;  Postal  Teleg.  Cable 
Co.  V.  Southern  R.  Co.,  89  Fed. 
190;  St.  Louis  &  C.  R.  Co.  v.  Postal 
Teleg.  Co..  173  111.  508,  51  N.  E. 
382,    distinguishing    Postal    Teleg. 
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law  of  the  United  States  to  appropriate  by  condemnation  a  ri^t 
of  way  along  a  railroad  company's  right  of  way,'*  or  to  oc- 
iiipy  said  right  of  way,  except  with  consent  or  under  contract 
with  a  prior  owner.** 

§  54.  Post  Scads  Act  —  Condemnation  under  State  law  — 
Telegraph  ccmpaiiies. —  Although  as  stated  in  the  last  section, 
the  Post  Boads  Act  does  not  authorize  compulsory  proceed- 
ing, yet  the  State  law  may  be  resorted  to  for  condemnation  and 
compensation  as  an  auxiliary  to  said  Federal  statute.*^     But 


Cable  Co.  v.  Norfolk  &  W.  R.  Co., 
88  Va.  021.  See  also  PosUl  Teleg. 
Cable  Co.  of  La.  v.  Morgan's  La.  & 
Tex.  R.  A  SS.  Co.,  49  La.  Ann.  o8, 
21  So.  183,  6  Am.  Elec.  Cas.  183; 
Atlantic  &  Pacific  Teleg.  Co.  v.  Chi- 
cago, R.  I.  &  Pacific  R.  Co.,  6  Bias. 
(U.  S.)  158,  1  Am.  Elec.  Cas.  Ill; 
Mercantile  Trust  Co.  v.  Atlantic  & 
Pacific  R.  Co.  (U.  S.  C.  C.  1894), 
63  Fed.  513,  010,  5  Am.  Elec.  Cas. 
207,  210.    See  §§  64,  203,  herein. 

The  Act  of  July  24,  1860,  **  gives 
no  foreign  corporation  the  right  to 
enter  upon  private  property  with- 
out the  consent  of  the  owner  and 
erect  the  necessary  structures  for 
its  business;  but  it  does  provide 
that,  whenever  the  consent  of  the 
owner  is  obtained,  no  State  legis- 
lation shall  prevent  the  occupation 
of  post  roads  for  telegraph  purposes 
by  such  corporations  as  are  willing 
to  avail  themselves  of  the  priv- 
ileges," and  **  no  question  arises  as 
to  the  authority  of  Congress  to 
provide  for  the  appropriation  of 
private  property  to  the  uses  of  the 
telegraph,  for  no  such  attempt  has 
been  made.  The  use  of  public  prop- 
erty alone  is  granted.  If  private 
property  is  required,  it  must,  so 
far  as  the  present  legislation  is 
concerned,  be  obtained  by  private 
arrangement   with    its   owner.      No 
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compulsory  proceedings  are  author- 
ized. State  sovereignty  under  the 
Constitution  is  not  interfered  with. 
Only  national  privileges  are  grant- 
ed." Words  of  the  court  in  Pensa- 
cola  Teleg.  Co.  v.  Western  Union 
Teleg  Co.,  06  U.  S.  1,  11,  12,  quoted 
and  followed  in  Phillips  v.  Postal 
Teleg.  Cable  Co.,  130  N.  C.  613, 
523,  41  S.  E.  1022. 

«2Postol  Teleg.  Cable  Co.  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  (C. 
C,  N.  D.  Ohio),  04  Fed.  234; 
Northwestern  Teleph.  Exch.  Co.  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  76 
Minn.  334,  70  N.  W.  315. 

5»  Northwestern  Teleph.  Rxch.  Co. 
v.  Chicago,  M.  &  St.  P.  R.  Co.,  76 
Minn.  334,  70  N.  W.  315. 

«♦  Postal  Teleg.  Cable  Co.  of  La. 
v.  Morgan's  La.  &  Tex.  R.  &  SS. 
Co.,  40  La.  Ann.  58,  21  So.  183,  6 
Am.  Elec.  Cas.  183,  185;  Postal 
Teleg.  Cable  Co.  v.  Southern  R.  Co., 
80  Fed.   100. 

"  By  accepting  the  provisions  of 
this  act,  respondent  is  given  the 
right  to  erect  its  telegraph  lines 
upon  all  post  roads;  and  by  §  3064 
of  the  Revised  Statutes  of  the  Unit- 
ed States  all  railroads  are  made 
post  roads.  But,  before  respondent 
can  exercise  the  right  thus  granted 
by  C'Opgress,  it  must  have  fixed  and 
paid  to  the  appellant  just-  com;>en- 
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a  State  law  will  not  authorize  the  condemnation  of  land  al- 
ready devoted  to  another  public  use,  when  the  franchise  exer- 
cised by  such  prior  use  would  thereby  be  extinguished.  The 
condemnation  must  not  materially  injure  a  prior  occupant  to 
be  justified,  nor  will  a  special  plan  of  construction  of  a  tele- 
phone line,  which  would  be  more  favorable  to  said  line,  justify 
an  appropriation  of  a  right  of  way  of  a  railroad  company,  the 
necessity  therefor  not  being  sufficient.^*  A  State  condemna- 
tion law  will,  however,  authorize  a  telephone  company  equally 
with  a  telegraph  company  to  exercise  the  right  of  eminent  do- 
main where  there  is  no  statutory  provision  to  the  contrary.*® 
And  a  State  condemnation  law  authorizing  telegraph  companies 
to  exercise  the  right  of  eminent  domain  will  include  telephone 
companies  where  there  is  no  contrary  legislative  enactment.*'' 

§  55.  Commerce  —  Federal  Constitution  —  Municipal  powers. 
—  The  fact  that  a  telegraph  corporation  is  engaged  in  inter- 
state commerce  does  not  preclude  a  municipal  corporation  from 
compelling  a  change  of  location  of  the  telephone  poles.*®  So 
c'tmnty  commissioners  who  have  been  given  the  custody  and 
control  of  a  pike  or  public  road  by  the  State  and  wha  also  have 
the  right  to  regulate  the  use  of  the  highway  by  quasi-public 
corporations  may  require  the  removal  of  poles  and  wires  of  a 


sat  ion  for  the  easement.  This  is 
ascertained  by  resorting  to  the 
State  law  relative  to  eminent  do> 
main.  The  State  law  becomes  aux- 
iliary to  the  Act  of  Congress,  and 
provides  the  method  of  condemna- 
tion and  compensation.  In  other 
words,  a  right  is  given  by  this  Act 
of  Congress,  and  the  remedy  is  fur- 
nished by  the  laws  of  the  State." 
Postal  Telegraph  Cable  Co.  of  Utah 
v.  Oregon  Short  J^ine  Ry.  Co.,  23 
Utah,  474,  66  Pac.  735,  7  Am.  Elec. 
Cas.  417   422,  per  Hall,  Dist.  J. 

6»  Northwestern  Teleph.  Exch. 
Co.  V.  Chicago,  M.  &  St.  P.  R.  Co., 
76  Minn.  334,  79  N.  W.  315. 

5c  Northwestern  Teleph.  Exch. 
Co.  v.  Chicago,  M.  A  St.  P.  R.  Co., 
76  Minn.  334,  79  N.  W.  316. 


6T  Northwestern  Teleph.  Exch. 
Co.  V.  Chicago,  M.  &  St.  P.  R.  Co., 
76  Minn.  334,  79  N.  W.  316; 
Southwestern  Teleg.  &  Teleph.  Co. 
V.  Gulf  C.  &  S.  F.  Co.  (Tex.),  62 
S.  W.  106,  under  Sayles*  Tex.  Civ. 
Stat.,  art.  699.  As  to  foreign  tele- 
graph companies  not  being  so  au- 
thorized, see  Postal  Teleg.  Cable 
Co.  V.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  (C.  C,  N.  D.  Ohio),  94  Fed. 
234,  under  Ohio  Rev.  Stat.,  §  3454. 

B8  Michigan  Teleph.  Co.  v.  Char- 
lotte (U.  S.  C.  C,  W.  D.  Mich.),  93 
Fed.  11,  7  Am.  Elec.  Cas.  52.  Ex- 
amine New  Orleans  Gas  L.  Co.  v. 
Hart,  40  La.  Ann.  474,  4  So.  216, 
and  extract  from  opinion,  2  Am. 
Elec.  Caa.  SS2. 
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telegraph  company,  which  has  accepted  the  provisions  of  the 
Post  Roads  Act,  to  the  other  side  of  the  street,  where  the  loca- 
tion of  such  telegraph  line  near  the  middle  of  the  street  seri- 
ously incommodes  the  public  in  its  use  of  the  highway,  and 
apart  from  the  federal  post  road  statute  the  company  would 
have  no  right  to  maintain  its  poles  and  wires  indefinitely  at 
the  place  originally  located  upon  the  highway  even  though  the 
authority  to  erect  the  telegraph  line  was  granted  by  the  com- 
missioners as  they  had  no  power  to  grant  such  a  franchise  or 
right,  their  power  being  limited  to  granting  permission  to  lo- 
cate or  maintain  poles  and  wires  in  the  road  provided  they 
shall  not  incommode  the  public  in  the  use  of  the  roads  and 
highways.  Whether  the  public  is  at  any  time  incommoded  is 
to  be  determined  by  then  existing  conditions,  a  location  not 
inconvenient  when  made  may  by  reason  of  changed  condi- 
tions thereafter  become  inconvenient  and  this  question  must 
be  ascertained  by  the  commissioners  in  office  when  the  inquiry 
is  made,  as  no  board  can  determine  to  what  uses  a  highway 
shall  be  given  over  for  all  time.  And  whether  or  not  it  is  im- 
practicable to  remove  the  line  of  poles  to  the  location  desig- 
nated is  a  matter  for  the  judgment  of  the  commissioners;  nor 
in  such  case  is  it  an  argument  against  such  removal  that  the 
obstruction  of  the  road  is  due  to  the  location  of  an  electric 
railway  and  that  the  telegraph  line  was  there  before  the  rail- 
way, as  this  claim  constitutes  only  another  phase  of  the  argu- 
ments of  a  perpetual  vested  right  in  the  telegraph  company  to 
maintain  its  location,  and  the  power  of  the  commissioners  is 
also  ample  to  designate  the  new  location  upon  the  highway.  ^* 

§  56.  Commeroe  —  Federal  Constitution  —  Stipulations  in 
telegraph  blanks  against  negligence. —  A  State  Constitution 
which  provides  that  no  conmion  carrier  shall  be  permitted  to 
contract  for  relief  from  its  common-law  liability  so  far  applies 
to  telegraph  companies  that  a  stipulation  is  void  which  relieves 
such  companies  from  negligence  in  the  transmission  of  unre- 
peated  and  cipher  despatches,  and  all  messages,  unless  a  written 
claim  is  presented  within  a  specified  time.     Nor  does  said 

* 

SB  Ganz  v.  Ohio  Postal  Teleg.  Ca-      Am.  Stat.  Ohio,  §  3454,  3461-1.   See 
bio  Co.,  140  Fed.  692.    Under  Bates'      §  65,  herein. 

lie 
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State  Constitution  conflict  with  the  interstate  commerce  pro- 
vision of  the  Federal  Constitution-**^ 

§  57.  Commeroe  —  Federal  Constitiition  —  Tariff  or  rates  for 
telegraph  or  telephone. —  A  State  has  power  to  authorize  a 
board  of  railroad  commissioners  to  make  rates  for  the  trans- 
mission of  messages  by  telegraph  lines  doing  business  within 
the  State,  and  telegraphic  messages  are  not  interstate  commerce 
when  transmitted  over  a  continuous  line  or  system  of  lines  con- 
necting two  points  within  the  same  State,  even  though  said 
line  is  not  wholly  within  said  State.  Said  statute  does  not, 
therefore,  violate  the  interstate  commerce  provision  of  the  Fed- 
eral Constitution.®^  But  a  State  cannot  control  rates  of  inter- 
state commerce  originating  within  a  State  by  a  division  thereof, 
upon  a  mileage  basis  calculated  to  reach  that  portion  within 
the  State.***  In  Indiana  a  telephone  company  doing  a  general 
business,  and  having  a  line  of  wires  wholly  or  partly  within 
the  State  may  be  compelled  by  statute  to  furnish  facilities,  to 
all  persons,  without  discrimination,  within  local  limits.  The 
legislature  may  also  require  a .  maximum  rate  for  telephone 
rental.  Both  statutes  are  to  be  construed  together,  nor  do  they 
constitute  an  interference  with  interstate  commerce  where  the 
intent  is  merely  to  regulate  the  sendee  within  the  State,  and 
this  is  so,  even  though  the  company's  lines  extend  into  other 
States.*'  So  maximum  telephone  rates  may  be  prescribed  by 
statute,  and  the  act  will  not  be  held  unconstitutional  as  depriv- 
ing the  company  of  its  property  or  use  without  just  compensa- 


•0  Western  Un.  Teleg.  Co.  v.  Eu- 
bank, 100  Ky.  591,  18  Ky.  L.  Repr. 
995,  36  L.  R.  A.  711,  38  S.  W.  1068, 
6  Am.  Elec.  Cas.  770,  1  Am.  Neg. 
Rep.  244.  Citing  Ohio  &  Miss. 
Ry.  Co.  V.  Tabor,  17  Ky.  Law  R. 
1411,  36  S.  W.  18,  for  a  fuller  dis- 
cnssion  of  said  section,  being  sec- 
tion 196,  Kjentucky  Constitution. 
As  to  validity  of  stipulations 
against  negligence,  the  reader  is  re- 
ferred to  this  subject,  which  is  fully 
considered  elsewhere. 

*i  State,  Railroad  Commissioners 
T.  Western  Un.  Teleg.  Co.,  113  N. 


C.  213,  4  Am.  Elec.  Cas.  586,  18  S. 
E.  389;  LeaveU  v.  Western  Un. 
Teleg.  Co.,  116  N.  C.  211,  6  Am. 
Elec.  Cas.  689,  21  S.  E.  391. 

«2  Northern  Pacific  R.  Co.  v. 
Keyes  (U.  S.  C.  C,  N.  D.  Dak.), 
91  Fed.  47,  13  Am.  &  Eng.  R.  Cas. 
(N.  S.)    128. 

«3  Central  Un.  Teleph.  Co.  v. 
State,  Falley,  118  Ind.  194,  2  Am. 
Elec.  Cas.  27.  See  Central  Un. 
Teleph.  Co.  v.  Bradbury,  106  Ind. 
1,  2  Am.  Elec.  Cas.  14,  5  N.  E. 
721;  Johnson  v.  State,  113  Ind.  143, 
2  Am.  Elec.  Cas.  22,  15  N.  £.  215. 

117 


.    §§  58-61      POST    ROADS    ACT    AND    INTERSTATE    COMM£RC£. 

tioiiy  on  the  ground  that  said  rates  are  insufficient  or  unre- 
munerative,  especially  so  where  the  only  evidence  of  such  facts 
are  ex  parte  affidavits  of  the  company's  officers.®* 

§  58.  [Transferred  to  §  519a.] 

§  59.  [Transferred  to  §  940a.] 

§  60.  [Transferred  to  §  940b.] 

§  61.  [Transferred  to  §  160a.] 

M  Manning   v.    Chesapeake   &    P.  were  held  to  apply  to  individuals 

Teleph.  Co.,  26  Wash.  L.  Hepr.  499.  desiring  telephone  services  and  were 

In  this  case  rates  were  fixed  by  act  not  limited  to  the  departments   of 

of  Congress  of  June  30,  1898,  and  the  district.     See  next  section. 
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CHAPTER  V. 

POST  BOADS  ACT INTEBSTATE  COMMEECE LIMITATIONS  AlH) 

HOSTILE  LEGISLATION. 

I  02.     Poet  Roads  Act  —  Authority      §  65.     Post  Roads  Act  exclusive  — 
conferred.  Hostile  legislation. 

63.  Post    Roads    Act  —  Limita-  66.    Post  Roads  Act  exclusive  — 

tions    upon    authority    or  Hostile     legislation     con- 

right  conferred.  tinned  —  Modification      of 

64.  Same    subject  —  Public    and  rule. 

private  property  —  Streets         67.    Post  Roads  Act  modification 
and    highways — Abutting  of  the  rule  as  to  hostile 

owners.  legislation  continued 

§  62.  Post  Soads  Act  —  Authority  conferred. —  The  Post 
Roads  Act  ^  confers  a  right  and  not  a  mere  privilege  to  con- 
stTucty  maintain  and  operate  telegraph  lines  in  the  manner 
provided,  and  upon,  over  and  along  the  places  specified.  A 
plenary  power  is  granted  for  the  benefit  of  the  public  and  of 
the  Government  of  the  United  States,  having  in  view  the  grow- 
ing necessities  of  commerce  and  the  needs  of  the  postal  service.' 
But  while  the  statute  confers  this  right  it  may  not  be  exercised 
absolutely  and  under  all  circumstances.  It  cannot,  as  will 
hereafter  appear,  be  taken  away  by  hostile  State  legislation,* 
nor  can  such  legislation  operate  to  prevent  placing  telegraph 
lines  upon,  over,  along,  or  under,  the  places  designated  in  said 
Post  Roads  Act.  Nor  after  such  lines  are  located  there,  may 
the  use  of  them  be  stopped  by  State  or  municipal  legislation. 
Nevertheless,  the  right  conferred  is  limited  or  abridged  to  this 
extent,  that  the  statute  is  permissive  only  in  many  respects.^ 

1  Act  July  24,  1866.  «  St.  Louis  v.  Western  Un.  Teleg. 

2Hewett  V.   Western   Un.   Teleg.  Co.,  148  U.  S.  92,  37  L.  Ed.  380, 

Co.,  and  Dist.  Col.,  4  Mackey    (D.  39  Fed.  59,  4  Am.  Elec.  Cas.  102, 

C),  424,  16  Am.  &  Eng.  Corp.  Cas.  Ill,  13  Sup.  Ct.  485,  per  Mr.  Jus- 

276,  2  Cent.  Repr.  694,  2  Am.  Elec.  tice  Brewer,  citing  with   approval, 

Cas.  222,  225,  226,  per  Merrick^  J.  Western  Un.  Teleg.  Co.  y.  Attorney- 

*See  §§  65-67  heieiiL  General  of  Mass.,   125  U.   S.   530, 
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The  Post  Eoads  Act  being  permissive  only,  it  was  never  in- 
tended  to  interfere  with  the  proper  regulation  and  control  of 
such  highways  by  the  States,  counties,  or  municipalities  which 
had  them  in  charge,  and  such  statute  also  expressly  provides 
that  such  telegraph  lines  shall  be  so  maintained  as  not  to 
"  interfere  with  the  ordinary  travel  on  such  military  or  post 
roads."  ^ 

§  63.  Post  Beads  Act  —  Limitations  upon  authority  or  right 
conferred. —  The  authority  conferred  under  the  Post  Roads 
Act  is  subordinated  in  its  exercise  to  the  rights  of  the  public 
to  a  certain  extent,  and  also  to  the  exercise,  within  lawful 
limits,  of  the  police  power  of  the  State  or  municipality  which 
the  telegraph  company  has  entered  for  the  purpose  of  con- 
structing its  lines.  Such  company  must  submit  to  the  ordi- 
nary, reasonable  and  lawful  regulations  of  the  State  and  local 
governmental  authorities  whose  highways  and  streets  are  used, 
even  though  said  roads  and  streets  are  post  and  military  roads.® 
But,  on  the  other  side,  although  the  State  may,  in  the  exercise 
6f  its  police  power,  enact  such  laws  relating  to  persons  and 
■  property  within  its  territorial  limits  as  shall  best  promote  gen- 
eral prosperity,  and  the  public  health,  safety  and  morals,  never- 
theless, it  cannot  encroach  upon  the  powers  of  the  Federal 
Government  so  as  to  materially  impair  or  destroy  rights 
granted   or   secured   by   constitutional   acts   of   Congress,   or 


548,  31  L.  Ed.  790,  8  Sup.  Ct.  961, 
21  Am.  &  Eng.  Corp.  Cas.  13,  2 
Am.  Elec.  Cas.  67,  61,  per  Mr.  Jus- 
tice Miller;  Southern  Bell  Teleph. 
&  Teleg.  Co.  v.  Richmond  (C.  C, 
E.  D.  Va.),  78  Fed.  858,  6  Am. 
Elec.  Cas.  1,  6,  per  Goff,  Cir.  J. 

"Acts  of  Congress  are  only  per- 
missive so  far  as  the  rights  of  the 
federal  government  go."  Postal 
Teleg.  Cable  Co.  v.  City  of  New- 
port, 25  Ky.  L.  Rep.  635,  70  S.  W. 
159,  8  Am.  Elec.  Cas.  26,  27,  per 
Hobson,  J. 

5Ganz  V.  Ohio  Postal  Teleg.  Ca- 
ble  Co.,    140  Fed.   692,   rev'g  Ohio 
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Postal  Teleg.  Cable  Co.  ▼.  Board  of 
Commissioners,  137  Fed.  947. 

« Richmond  v.  Southern  Bell 
Teleph.  &  Teleg.  Co.,  42  U.  S.  App. 
686,  28  U.  S.  C.  C.  A.  669,  85  Fed- 
19,  30  Chic.  Leg.  News,  271,  3  Va. 
La.  Reg.  866;  Southern  Bell  Teleph. 
&  Teleg.  Co.  v.  Richmond,  78  Fed. 
858,  6  Am.  Elec.  Cas.  1,  6,  per  Goff, 
Cir.  J.;  Clausen,  etc.,  Brewing  Co. 
V.  The  Baltimore  &  Ohio  Teleg.  Co. 
(N.  Y.  Sup.  Ct.,  Chambers,  1884), 
2  Am.  Elec.  Cas.  210.  217,  per  Van 
Brunt,  J.;  Mutual  Un.  Teleg.  Co. 
V.  Chicago,  16  Fed.  309,  1  Am, 
Elec.  Cas.  506,  607,  per  Dniin- 
mond^  J. 
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granted  under  a  constitutional  exercise  of  power.  Especially 
is  this  true  of  the  constitutional  right  to  regulate  commerce.^ 
It  is  held,  however,  in  a  case  in  the  United  States  Circuit 
Court  that  the  police  power  is  inherent  in  the  States,  and  is  not 
affected  by  the  United  States  interstate  commerce  provision, 
nor  by  the  Post  Beads  Act.®  These  two  propositions,  al- 
though seemingly  inconsistent,  are  perfectly  reconcilable.  It 
is  well  settled  that  the  police  power  extends  to  the  protection 
of  life,  health,  and  property,  and  that  no  citizen  should  be  per- 
mitted to  exercise  his  rights  so  as  to  injuriously  affect  a  com- 
munity in  these  matters.  A  strictly  legitimate  exercise  of  the 
police  power  of  a  State  does  not,  in  a  constitutional  sense, 
necessarily  encroach  upon  any  authority  confided  expressly 
or  by  implication  to  the  National  Government.  In  addition, 
the  exercise  of  the  police  power  in  the  last  case  above  noted, 
related  to  the  enforcement  of  the  Subway  Act  ^  in  the  city  of 
New  York.*^  The  franchise  of  a  telegraph  company  is  de- 
rived from  the  State,  and  it  owes  its  existence  to  the  State 
law  of  organization,  even  though  its  privilege  of  running  lines 
over  post  and  military  rodas  is  derived  from  Congress.^  ^     A 


T  Western  Un.  Teleg.  Co.  v. 
James,  162  U.  S.  650,  16  Sup.  Ct 
934,  40  L.  Ed.  1105,  6  Am.  Elec. 
Cas.  858,  861,  16  Sup.  Ct.  934,  per 
Mr.  Justice  Peckham;  People  v. 
Hawkins,  20  N.  Y.  App.  Div.  47  N. 
Y.  Supp.  66,  494,  47  N.  Y.  Supp.  56, 
citing  Walling  v.  Michigan,  116  U. 
S.  44&-460,  20  L.  Ed.  691,  696,  6 
Sup.  Ct,  454;  People  v.  Gillson,  109 
X.  Y.  380-401,  4  Am.  St.  Rep.  465, 
17  N.  E.  343;  New  Orleans  Gas- 
Ligfat  Co.  V.  Louisiana  L.  &  H.  P. 
&  Mfg.  Co.,  115  U.  S.  650,  29  L. 
£d.  516,  6  Sup.  Ct.  252;  Brennan 
V.  Titusville,  153  U.  S.  289-299,  4 
Inter.  Com.  Rep.  658,  38  L.  Ed.  719, 
722,  14  Sup.  Ct.  829;  Re  Jacobs,  98 
N.  Y.  98-108,  50  Am.  St.  Rep.  636. 
See  §§  65-67,  chaps.  IX,  XIV, 
XXXII,  XXXIV,  herein,  post,  as  to 
bostile  legislation. 

•Western  Un.  Teleg.  Co.  v.  May- 


or of  New  York,  38  Fed.  652,  2 
Inter.  Com.  Rep.  533,  3  L.  R.  A. 
449,  6  Ry.  Sl  Corp.  L.  Jour.  106,  2 
Am.  Elec.  Cas.  195. 

•  Laws  N,  Y.  1884,  c,  534;  Laws 
1885,  c.  499,  and  Laws  1887,  c. 
716. 

10  The  case  last  given  is  cited 
with  approval  in  State  ex  rel.  Wis- 
consin Teleph.  Co.  v.  Janesville  St. 
Ry.  Co.,  87  Wis.  72,  41  Am.  St. 
Rep.  23,  4  Am.  Elec.  Cas.  289,  294, 
57  N.  W.  970,  per  Orton,  C.  J., 
where  several  other  cases  to  the 
same  point  are  also  cited.  See 
Western  Un.  Teleg.  Co.  v.  Missis- 
sippi R.  Commission,  74  Miss.  80, 
21  So.  15;  see  also  §  67  herein. 

"Western  Un.  Teleg.  Co.  v.  At- 
torney-General of  Mass.,  126  U.  8, 
530,  548,  31  L.  Ed.  790,  8  Sup.  Ct. 
961,  21  Am.  &  Eng.  Corp.  Cas.  13, 
2  Am.  Elec.  Cas.  57,  60,  61,  per  Mr. 
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telegraph  company,  therefore,  within  the  limitations  above 
specified,  owes  obedience  to  the  State  laws,  notwithstanding 
it  has  accepted  the  provisions  and  benefits  of  the  Post  Roads 
Act*^  It  may  be  stated  in  this  connection  that  it  is  a  general 
principle  that  the  State  may  legislate  with  binding  effect 
within  its  territorial  limits,  where  snch  enactments  relate  to 
the  rights,  duties  and  liabilities  of  citizens,  and  are  not  directed 
against  commerce  nor  any  of  its  regulations.^* 

§  64.  Same  subject  —  Public  and  private  property  —  Streets 
and  higlLways  —  Abutting  owners. —  The  Post  Roads  Act  deals 
with  public,  and  not  private  property.  A  telegraph  company 
which  has  accepted  its  provisions  cannot  use  streets  or  high- 
ways at  its  own  pleasure  and  appropriate  property  rights 
therein  to  the  injury  of  the  public  or  of  abutting  owners.  This 
statute  does  not,  and  cannot  operate  to  deprive  the  State  or 
local  government  absolutely  of  all  control  over  its  streets,  nor 
the  citizen  of  his  individual  property  rights.  State  sovereignty 
within  constitutional  limits  is  not  interfered  with,  the  enact- 
ment extends  only  to  National  privileges.  It  does  not  confer 
an  unrestricted  right  to  appropriate  the  public  property  of  the 
State  or  municipality,  nor  does  it  absolutely  abridge  any  prop- 
erty rights  of  a  public  character  created  by  authority  of  the 


Justice  Miller;  Attorney-General  of 
Mass.  V.  Western  Un.  Teleg.  Co., 
141  U.  S.  40,  3  Am.  Elec.  Cas.  20, 
24,  25,  36  L.  Ed.  628,  11  Sup.  Ct. 
889,  per  Mr.  Justice  Gray.  "Any 
telegraph  company  now  organized, 
or  which  may  hereafter  be  organ- 
ized, under  the  laws  of  any  State," 
etc.,  Act  Congress,  July  24,  1866,  c. 
230;  Rev.  Stat.  U.  S.,  §  5263.  See 
§  52a  Iwrein. 

12  See  Attorney-General  of  Mass. 
V.  Western  Un.  Teleg.  Co.,  141  U. 
S.  40,  3  Am.  Elec.  Cas.  20,  24,  11 
Sup.  Ct.  889,  36  L.  Ed.  628,  per 
Mr.  Justice  Gray;  St.  Louis  v. 
Western  Un.  Teleg.  Co.,  148  U.  S. 
92,  37  L.  Ed.  380,  39  Fed.  59,  4 
Am.  Elec.  Cas.  102,  111,  13  Sup.  Ct. 
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485,  per  Mr.  Justice  Brewer,  citing 
Western  Un.  Teleg.  Co.  v.  Massa- 
chusetts, 125  U.  8.  530,  548,  21 
Am.  &  Eng.  Corp.  Cas.  13,  31  L. 
Ed.  790,  8  Sup.  Ct.  961,  2  Am.  Elec. 
Cas.  57,  61,  per  Mr.  Justice  Miller. 
See  also  cases  cited  under  first  note 
to  this  section. 

Interstate  telegraph  company 
claiming  under  Post  Roads  Act 
must  comply  with  city  regulations. 
City  of  Toledo  v.  Western  Un. 
Teleg.  Co.,  107  Fed,  10,  46  C.  C.  A. 
Ill,  52  L.  R.  A.  730. 

i»  Sherlock  v.  Ailing,  93  U.  S.  99, 
23  L.  Ed.  819,  cited  with  approval 
in  Western  Un.  Teleg.  Co.  v.  T^ler, 
90  Va.  297,  4  Am.  Elec.  Cas.  816, 
819,  18  S.  E.  280,  per  Lewis,  P. 
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State.  The  franchise  granted  cannot  be  construed  to  extend 
beyond  what  must  have  been  the  intent  of  Congress,  even 
though  its  manifest  object  was  to  grant  plenary  power  to  such 
tel^raph  companies  as  might  choose  to  avail  themselves  of  the 
benefit  of  the  enactment.  But  it  was  never  intended  thereby 
to  override,  under  the  claim  of  a  constitutional  power  to  regu- 
late commerce,  the  constitutional  rights  of  citizens  or  of  the 
public  Compulsory  proceedings  are  not  authorized.  The 
right  conferred  is  only  to  use  the  public  property  designated. 
If  private  property,  whether  in  city  streets  or  country  high- 
ways or  elsewhere,  is  to  be  used  in  the  exercise  of  the  right,  it 
must  be  obtained  by  the  consent  of  the  owner,  or  by  the  exer- 
cise of  the  power  of  eminent  domain.  The  owner's  easements 
of  light,  air  and  access  cannot  be  impaired  without  compensa- 
tion- This  statute  nowhere  provides  as  to  the  private  right 
of  ownership  in  highways,  and  the  only  express  limitation  upon 
the  right  to  maintain  telegraph  lines  upon  streets  or  highways 
which  are  military  or  post  roads  is,  as  above  stated,  that  "  such 
lines  of  telegraph  shall  be  so  constructed  and  maintained  as 
not  to  *  *  *  interfere  with  the  ordinary  travel  on  such 
military  or  post  roads."  **  Nor  does  this  congressional 
enactment  authorize  the  taking  of  State  or  municipal 
property  without  consent  or  compensation  any  more  than 
the  taking  of  private  property  for  public  purposes.^**     The 


i«Act  of  CongreBS,  July  24,  1866, 
e.  230,  {  1 ;  Rev.  SUt.  U.  S.,  §  5263. 
See  §  62  herein. 

WThe  Ck>ngres8  of  the  United 
States  has  no  power  to  take  private 
property  for  public  purposes  witlv 
out  compensation,  and  it  can  no 
more  take  the  property  of  a  State 
or  one  of  its  municipalities  than 
the  property  of  an  individual.  The 
Acts  of  Ck)ngress,  referred  to  in  the 
answer,  conferred  on  the  defendant 
no  right  to  use  the  streets  and  al- 
leys of  the  city  of  Newport  which 
belonged  to  the  municipality.  This 
was  expressly  held  in  St.  Louis  v. 
Western  Un.  Teleg.  Co.,  148  U.  S. 
92,  13  Sup.  Ct.  486,  37  L.  Ed.  480, 


and  Postal  Teleg.  Cable  Co.  ▼.  Bal- 
timore, 156  U.  S.  210,  15  Sup.  Ct. 
356,  39  L.  Ed.  399;"  Postal  Teleg. 
Cable  Co.  v.  City  of  Newport,  25 
Ky.  L.  Rep.  635,  8  Am.  Elec.  Cas. 
25,  27,  76  S.  W.  159,  per  Hobson,  J. 
See  Cumberland  Teleg.  &  Teleph. 
Co.  V.  City  of  Evansville,  127  Fed. 
187;  case  affd.  143  Fed.  238;  Amer- 
ican Teleg.  &.  Teleph.  Co.  v.  Harbor 
Creek  Tp.,  23  Pa.  Super.  Ct.  437. 

Rev.  St.  U.  S.,  §§  5263-5268  (U. 
S.  Comp.  St.  1901,  pp.  3579-3581), 
which  authorize  the  construction  of 
telegraph  lines  along  "post  roads," 
upon  complying  with  certain  condi- 
tions, does  not  affect  the  right  of  an 
abutting  land  owner  to  compensa- 
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priDciples  above  stated  are,  however,  fully  supported  by  the 
authorities.*® 

§  65.     Post  Boads  Act  exdnsive  —  Hostile  legislatioiL — The 

limitations,  above  set  forth,  *^  upon  the  rights  of  telegraph 
companies  availing  themselves  of  the  benefits  of  the  Post  Roads 
Act,  cannot  be  extended  so  as  to  justify  hostile  legislation  in- 
consistent with  the  scope,  intent  and  purposes  of  such  statute. 


tion  for  the  burden  imposed  upon 
the  fee  by  the  erection  of  a  line 
upon  a  rural  highway,  which  is  a 
post  road.  Cosgriff  et  al.  v.  Tri- 
State  Teleph.  &  Teleg.  Co.  (N.  D. 
1906),  107  N.  W.  625.  See  §  52 
herein. 

IS  United  States :  St.  Louis  v. 
Western  Un.  Teleg.  Co.,  148  U.  S. 
92,  37  L.  Ed.  380,  4  Am.  Elec.  Cas. 
102,  109,  13  Sup.  Ct.  485  et  seq., 
per  Mr.  Justice  Brewer.  Pensa- 
cola  Teleg.  Co.  v.  Western  Un. 
Teleg.  Co.,  96  U.  S.  1,  24  L.  Ed. 
708,  1  Am.  Elec.  Cas.  250,  257,  per 
Mr.  Chief  Justice  Waite;  Southern 
Bell  Teleph.  &  Teleg.  Co.  v.  Rich- 
mond, 78  Fed.  858,  0  Am.  Elec.  Cas. 
5,  6,  per  Goflf,  Cir.  J.;  W'cstern  Un. 
Teleg.  Co.  v.  Mayor  of  New  York, 
38  Fed.  552,  2  Inter.  Com.  Rep.  533, 
3  L.  R.  A.  449,  6  Ry.  &  Corp.  L. 
Jour.  105,  2  Am.  Elec.  Cas.  195; 
Mutual  Un.  Teleg.  Co.  v.  Chicago, 
16  Fed.  309,  1  Am.  Elec.  Cas.  506. 
607,  per  Drummond,  J.;  Western 
Un.  Teleg.  Co.  v.  American  Un. 
Toleg.  Co.,  9  Biss.  (U.  S.  C.  C.) 
72,  1  Am.  Elec.  Cas.  288,  290,  per 
Harlan,  J.;  Atlantic  &  Pacific 
Teleg.  Co.  V.  Chicago,  R.  I.  &  Pa- 
cific R.  Co.,  6  Biss.  (U.  S.  C.  C.) 
158,  1  Am.  Elec.  Cas.  111.  District 
of  Columbia:  Hewett  v.  Western 
Un.  Teleg.  Co.,  and  Dist.  Col.,  4 
Mackey  (D.  C.)^,  424,  16  Am.  & 
Eng.  Corp.  Cas.  276,  2  Cent.  Repr. 
694,  2  Am.  Elec.  Cas.  222,  230,  per 
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Merrick,  J.  Louisiana:  Postal 
Teleg.  Cable  Co.  of  La.  v.  Morgan's 
La.  &  Tex.  R.  &  SS.  Co.,  49  La. 
Ann.  58,  21  So.  183,  6  Am.  Elec. 
Cas.  183,  185.  Maryland:  Postal 
Teleg.  Cable  Co.  v.  Mayor,  etc.,  of 
Baltimore,  79  Md.  502.  5  Am.  Elec. 
Cas.  37,  38,  29  Atl.  819  et  seq.  (see 
S.  C,  156  U.  S.  210.  39  L.  Ed. 
399) ;  American  Teleph.  &  Teleg. 
Co.  V.  Pearce,  71  Md.  535,  3  Am. 
Elec.  Cas.  169,  176  et  seq.,  18  Atl. 
910.  Massachusetts:  Pierce  v. 
Drew,  136  Mass.  75,  49  Am.  St. 
Rep.  7,  1  Am.  Elec.  Cas.  571,  574, 
per  Devens,  J.  Mississippi:  See 
Western  Un.  Teleg.  Co.  v.  Miss.  R. 
Commission,  74  Miss.  80,  21  So.  15. 
New  York :  American  Rapid  Teleg. 
Co.  V.  Hess,  125  N.  Y.  641,  36  N. 
Y.  St.  R.  252,  39  Am.  &  Eng.  Corp. 
Cas.  526,  21  Am.  St.  Rep.  764,  26 
N.  E.  919,  3  Am.  Elec.  Cas.  142, 
149,  per  Earl,  J.;  Clausen,  etc. 
Brewing  Co.  v.  The  Baltimore  & 
•Ohio  Teleg.  Co.  (N.  Y.  Sup.  CU, 
Chambers,  1884),  2  Am.  Elec,  Cas. 
210,  214,  217.  Ohio:  Dailey  v. 
State,  51  Ohio  St.  348,  46  Am.  St. 
Rep.  578,  5  Am.  Elec.  Cas.  186,  191, 
196,  37  N.  E.  710  et  seq.  per  Spear, 
J.  See  also  §  148  herein  and  chap- 
ter X,  post,  herein,  as  to  penalty 
statutes,  taxation,  license  fee,  muni- 
cipal control,  police  powers  and 
railroad   right  of  way. 

17  See  the  two  preceding  sections 
herein. 
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Keither  the  State  nor  local  govemraental  authorities  can  pro* 
hibit  telegraph  companies,  which  claim  the  right  so  to  do  under 
this  act  of  Congress,  from  entering  their  respective  jurisdic- 
tions. No  legislation  can  encroach  upon  the  Federal  consti- 
tutional power  to  regulate  commerce,  and  the  Post  Eoads  Act 
is  an  exercise  of  this  power.  The  telegraph  is  indispensable 
as  a  means  of  interstate  communication.  This  power  to  regu- 
late interstate  commerce  and  to  establish  post-oflSces  and  post 
roads  is  exclusive  of  hostile  legislation,  and  this  is  true  as  to 
the  power  to  regulate  telegraph  companies  in  respect  to  inter- 
state business,  for  the  States  can  impose  no  regulations  or 
restrictions  upon,  or  impediments  to,  the  freedom  of  that  busi- 
ness.^®    Nor  may  municipal  authorities  require  the  removal 


IS  United  States :  The  purpose 
of  the  Post  Koads  Act  ''was  to 
make  the  erection  of  telegraph  lines 
on  the  post  roads  of  the  United 
States  (the  consent  of  the  owners 
of  the  right  of  way  being  obtained 
or  such  right  of  way  being  con- 
demned for  telegraph  purposes  and 
compensation  therefor  made)  free 
even  against  hostile  legislation,  to 
ail  corporations  submitting  to  the 
conditions  imposed  by  Congress/' 
Western  Un.  Teleg.  Co.  v.  American 
Un.  Teleg.  Co.,  9  Biss.  (C.  C.)  72, 
1  Am.  Elec.  Cas.  288,  290,  per  Har- 
lan, J.,  a  case  of  contract  giving 
an  exclusive  right  to  one  telegraph 
company  over  another,  held  invalid. 
That  intercourse  among  the  States 
and  the  transmission  of  intelligence 
between  them  shall  not  be  ob- 
structed or  unnecessarily  incum- 
bered by  State  legislation,  and  as 
otherwise  supporting  the  text  here- 
in as  to  hostile  legislation,  etc.,  see 
also  Pensacola  Teleg.  Co.  v.  West- 
em  Un.  Teleg.  Co.,  96  U.  S.  1,  24 
L.  Ed.  708,  1  Am.  Elec.  Cas.  250, 
253,  256,  per  Mr.  Chief  Justice 
Waite.  a  case  of  State  statute  grant- 
ing an  exclusive  right  to  maintain 


telegraph  lines,  held  in  conflict  with 
the  Post  Roads  Act.  Western  Un. 
Teleg.  Co.  v.  Pendleton,  122  U.  S. 
347,  30  L.  Ed.  1187,  7  Sup.  Ct. 
1126,  18  Am.  &  Eng.  Corp.  Cas.  18, 
2  Am.  Elec.  Cas.  49,  54  et  seq.,  a 
cose  holding  that  a  statute  regu- 
lating telegraph  companies  is  un- 
constitutional, in  so  far  as  inter- 
state messages  are  concerned  (revg. 
98  Ind.  12,  8  Am.  Sl  Eng.  Corp.  Cas. 
56,  48  Am.  St.  Rep.  692) ;  Western 
Un.  Teleg.  Co.  v.  Attorney-General 
of  Mass.,  125  U.  S.  530,  31  L.  Ed. 
790,  8  Sup.  Ct.  961,  21  Am.  &  Eng. 
Corp.  Cas.  13,  2  Am.  Elec.  Cas.  57, 
61,  per  Mr.  Justice  Miller,  Post 
Roads  Act  held  not  to  exempt  from 
taxation  on  shares  of  capital  stock 
of  telegraph  company  or  of  prop- 
erty within  the  State.  Leloup  v. 
Port  of  Mobile,  127  U.  S.  640,  32 
L.  Ed.  311,  8  Sup.  Ct.  1380,  21  Am. 
&  Eng.  Corp.  Cas.  26,  12  Inter. 
Com.  Rep.  134,  2  Am.  Elec.  Cas.  79, 
83,  84  et  seq.,  holding  that  a  State 
cannot  tax  interstate  commerce. 
Western  Un.  Teleg.  Co.  v.  Mayor  of 
New  York,  38  Fed.  552,  2  Inter. 
Com.  Rep.  533,  3  L.  R.  A.  449,  6 
Ry.   &  Corp.   L.  Jour.   lO.i,   2   Am. 
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of  telegraph  lines  established  upon  the  post  or  military  roads 
of  the  United  States.  Although  such  corporations  must  sub- 
mit to  all  proper  and  reasonable  regulations  of  the  local  gov- 
ernment, they  will  not  bo  required  to  submit  to  ordinances  or 
other  legislative  acts  which  do  not  regulate  the  management  of 
the  line,  but  are  passed  to  destroy  its  existence.  So,  where  a 
telegraph  corporation,  organized  under  State  laws,  has  con- 


Elec.  Gas.  195,  208,  a  case  consider- 
ing the  New  York  Subways  Act,  po- 
lice powers,  the  Post  Koads  Act 
and  interstate  commerce,  and  ex- 
ceptions to  the  rule  as  to  hostile 
legislation.  Postal  Teleg.  Co.  v. 
Charleston,  153  U.  S.  692,  5  Am. 
Elec.  Cas.  663,  14  Sup.  Ct.  1094, 
holding  that  a  municipal  license  tax 
ordinance  did  not  interfere  with 
interstate  commerce  nor  infrinj^ 
the  rights  secured  by  the  acceptance 
of  the  Post  Roads  Act.  Southern 
Bell  Telcph.  &  Teleg.  Co.  v.  Rich- 
mond, 78  Fed.  858,  6  Am.  Elec.  Cas. 
1,  6,  a  case  of  State  taxation  and 
municipal  regulations.  See  West- 
ern Un.  Teleg.  Co.  v.  James,  162  U. 
S.  650,  16  Sup.  Ct.  934,  40  L.  Ed. 
1105,  6  Am.  Elec,  Cas.  858.  Ala- 
bama: "  Any  law  of  a  State  which 
obstructs  or  burdens  interstate  com- 
merce, or  hinders  the  regular  and 
legal  administration  of  the  General 
Government,  must  be  held  to  be  un- 
constitutional and  void.  The  power 
of  a  State  over  its  internal  affairs 
is  subject  to  no  limitation  outside 
of  the  Constitution  of  the  United 
States."  Moore  v.  Eufaula,  97  Ala. 
670,  11  So.  921,  4  Am.  Elec.  Cas. 
615,  616,  619,  per  Coleman,  J.,  a 
case  of  municipal  license  fee  held 
not  invalid.  Kentucky:  "Nor  is 
it  material  that  the  burden  impoaed 
may  not  likely  affect  interstate 
business  or  commerce.  It  may  not 
amount  to  a  prohibition  suit;  if  the 
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attempt  or  the  effect  of  the  legisla- 
tion is  to  regulate  interstate  traf- 
fic, the  statute  is  invalid."  Com- 
monwealth v.  Smith  (Same  y. 
United  States  Express  Co.),  92  Ky. 
38,  36  Am.  St.  Rep.  578,  3  Am. 
Elec.  Cas.  13,  15,  16,  17  S.  W.  187. 
per  Pryor,  J.,  a  case  of  taxation 
statute  held  void.  Louisiana  z 
**  The  act  of  Congress  was  declared 
paramount  so  far  as  location  or  the 
right  of  way  was  concerned,  and  a 
State  statute  providing'  for  condem- 
nation and  compensation,  was  held 
merely  auxiliary  and  subordinate 
to  it."  Postal  Teleg.  Cable  Co.  of 
La.  V.  Morgan's  La.  &  Tex.  R.  & 
SS.  Co.,  49  La.  Ann.  58,  21  So.  183, 
6  Am.  Elec.  Cas.  183.  See  New 
Orleans  Gas-L.  Co.  v.  Hart,  40  La. 
Ann.  474,  2  Am.  Elec.  Cas.  882,  4 
So.  215.  Masaachusetts:  "It  is 
the  right  of  Congress  to  prevent  the 
obstruction  of  telegraphic  com- 
munication by  hostile  State  legisla- 
tion, as  it  has  become  an  indispen- 
sable means  of  intercommunica- 
tion." Pierce  v.  Drew,  136  Mass. 
75,  4.  Am.  St.  Rep.  7,  1  Am.  Elec. 
Cas.  571,  578,  per  Devens,  J.,  a  case 
of  right  of  owner  of  fee  in  street 
to  compensation  for  the  use  of 
streets  for  telegraph  line.  Xebras- 
ka :  "  The  power  to  regulate  inter- 
state commerce  is  within  the  ex- 
clusive power  of  Congress,  and  it  is 
well  setteld  by  the  repeated  deci- 
sions of  the  highest  judicial  tribunal 
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structed,  maintained  and  operated  its  road,  and  transacted  busi- 
ness under  municipal  ordinances,  and  has  thereafter  accepted 
the  provisions  of  the  Post  Roads  Act,  then  it  follows  that  State 
and  local  legislation  is  void  and  inoperative,  in  so  far  as  it  con- 
flicts with  matters  of  interstate  commerce  or  matters  over 
which  Congress  has  direct  and  supreme  control,  .conferred  on  it 
by  the   Constitution  of  the  United   States.*®     We  have  also 


of  the  land  that  a  State  law  which 
imposes   regulations  or  restrictions 
which  operate  to  hinder  or  embar- 
rass  the    speedy   transportation   of 
commerce  between  the  States,  is  un- 
constitutional   and    void.     •     •     • 
The    power    to    regulate    telegraph 
companies   in   respect  to   interstate 
business    is    invested    in    Congress 
alone."     Western  Un.  Teleg.  Co.  v. 
Fremont,  39  Neb.  692^  4  Am.  Elec. 
Gas.  626,  635,  58  N.  W.  415,   per 
Norval,  C.  J.,  a  case  of  municipal 
license  tax  on  messages  to  or  from 
other  States,  held  void,  and  tax  on 
interstate  business  valid.     Nevada: 
The    acts    of    Congpress    regulating 
commerce  "supersede  all  State  leg- 
islation   thereon,    and    so    held    in 
Western  Un.  Teleg.  Co.  ▼.  Atlantic 
&  Pacific  States  Teleg.  Co.,  5  Nev. 
102,  Allen's  Teleg.   Cas.   428,   433, 
per     Whitman,     J.     New     Jersey: 
Inconstitutioiiality   of   an    attempt 
on  the  part  of  a  State  to  regulate 
commerce  considered,  and  held  that 
interstate    business   of   a   telephone 
company    cannot    be    enjoined    for 
failure  to  pay  State  taxes.    Matter 
ofTaxationof  Penn.  Teleph.  Co.,  48 
N.  J.  Eq.  91,  27  Am.  St.  Rep.  462, 
3  Am.  Elec.  Cas.  9.    Ohio:     "It  is 
the  duty  of  Congress  to  take  care 
that   intercourse   among    States    is 
not  obstructed  or  unnecessarily  in- 
cumbered    by     State     legislation; 
*    •    •    that  the  erection  of  tele- 
graph lines  shall,  as  against  State 


interference,  be  free  to  all  who  ac- 
cept its"  (the  Post  Roads  Act) 
"terms  and  conditions,  and  that  a 
telegraph  company  of  one  State 
shall  not,  after  accepting  them,  be 
excluded  by  another  State  from 
prosecuting  its  business  within  her 
jurisdiction."  Dailey  v.  State,  51 
Ohio  St.  348,  46  Am.  St.  Rep.  578, 
5  Am.  Elec.  Cas.  186,  195,  37  N.  E. 
710,  per  Spear,  J.,  a  case  holding 
that  the  Post  Roads  Act  does  not 
warrant  taking  property  or  cutting 
trees  without  compensation.  South 
Carolina  I  The  State  has  no  power 
to  interfere  with  the  business  of 
telegraph  companies  by  legislation 
hostile  to  the  Post  Roads  Act. 
City  Council  of  Charleston  v.  Pos- 
tal Teleg.  Cable  Co.  (So.  Car.  Com. 
PL,  1891),  9  Ry.  &  Corp.  L.  Jour. 
129,  .3  Am.  Elec.  Cas.  66,  62,  per 
Izlar,  J.,  a  case  of  municipal  license 
tax  held  void.  See  Mem.  Dec.  163 
U.  S.  711,  41  L.  Ed.  309,  16  Sup. 
Ct.  1208.  See  further  as  to  hostile 
legislation,  chapter  VII,  herein,  as 
to  license  tax,  taxation^  penalty 
statutes,  discrimination  and  exclu- 
sive grants. 

i»  Southern  Bell  Teleph.  &  Teleg. 
Co.  V.  Richmond,  78  Fed,  858,  6 
Am.  Elec.  Cas.  1,  6,  7,  per  Goff,  Cir. 
J.  See  Western  Un.  Teleg.  Co.  v. 
Attorney-General  of  Mass.,  125  U. 
S.  530,  31  L.  Ed.  790,  8  Sup.  Ct. 
961,  21  Am.  &  Eng.  Corp.  Cas.  13, 
2  Am.  Elec.  Cas.  57,   61,   per  Mr. 
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seen  that  the  police  power  cannot  encroach  upon  the  powers  of 
the  Federal  Government  in  respect  to  interstate  commerce  and 
its  constitutional  regulation  by  Congress. ^^  Again,  an  ordi- 
nance is  invalid  and  clearly  in  violation  of  the  act  of  Congress 
which  does  not  exclude  in  its  scheme  of  taxation  of  messages, 
or  license-fee  for  business,  Government  telegrams  received  by 
officers  or  agents  of  the  United  States.^^  In  determining 
whether  a  State  legislative  enactment  constitutes  an  interfer- 
ence with  National  authority,  or  whether  the  power  of  the 
State  has  been  lawfully  exercised  in  the  protection  of  public 
interests  or  the  promotion  of  public  convenience,  it  is  proper 
for  the  court  to  consider  as  a  factor  the  reasonableness  or  un- 
reasonableness of  a  statute.  ^^ 

§  66.  Post  Boads  Act  exclusive  —  Hostile  legislatioiL  con- 
tinned —  Hodification  of  rule. —  The  United  States  Supreme 
Court  has  classified  its  adjudications  with  respect  to  the  power 
over  the  general  subject  of  commerce,  into  three  classes. 
"  First,  those  in  which  the  power  of  the  State  is  exclusive ; 
second,  those  in  which  the  State  may  act  in  the  absence  of 
legislation  by  Congress;  third,  those  in  which  the  action  of 
Congress  is  exclusive,  and  the  State  cannot  interfere  at  all."  ^* 
Mr,  Justice  Peckham,  in  considering  this  classification,  says, 
of  the  powers  of  Congress,  in  cases  of  the  second  class,  it  is 
asserted  "  that  it  is  not  its  mere  existence,  but  its  exercise  by 
Congress,  which  may  be  incompatible  with  the  exercise  of  the 
same  power  by  States,  and  that  the  States  may  legislate  in  the 


Justice  Miller,  to  the  point  that  the 
State  cannot  interfere  by  specific 
statute  to  prevent  a  corporation 
from  placing  its  lines  along  post 
roads,  "or  stop  the  use  of  them 
after  they  were  placed  there,"  but 
might  tax,  etc.     See  §  55  herein. 

20  See  §  63  herein,  and  see  chap. 
XIV,  post,  herein,  as  to  police  pow- 
ers. 

21  City  Council  of  Charleston  v. 
Postal  Teleg.  Cable  Co.  (Ct.  Com. 
Pi.,  So.  Car.,  1891),  9  Ry.  &  Corp. 
L.  Jour.  129,  3  Am.  Elec.  Cas.  56, 
65.     See  chaps.  VII  and  VIII,  post, 
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herein,    as    to    license'  or    privilege 
tax,  taxation. 

22  Lake  Shore  &  M.  S.  R.  Co.  v. 
Ohio,  Lawrence,  173  U.  S.  285,  19 
Sup.  Ct.  465,  43  L.  Ed.  702.  affg. 
56  Ohio  St.  736,  and  8  Ohio  C.  C. 
220. 

23  Covington,  etc.,  Bridge  Co.  ▼. 
Kentucky,  154  U.  S.  204,  209,  14 
Sup.  Ct.  1087,  38  L.  *Ed.  962,  per 
Mr.  Justice  Brown,  quoted  in  West- 
ern Un.  Teleg.  Co.  v.  James,  162  TJ. 
S.  650,  16  Sup.  Ct.  934,  40  L.  Ed. 
1105,  6  Am.  Elec.  Cas.  858,  863,  per 
Mr.  Justice  Peckham. 
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absence   of   congressional   regulations/'  ^*     The   same   justice 
also  says,  in  the  same  case,  "  In  regard  to  those  matters  re- 
lating to  commerce,  which  are  not  of  a  nature  to  be  affected 
by  locality,  but  which  necessarily  ought  to  be  the  same  over  the 
whole  country,  it  has  been  frequently  held  that  the  silence  of 
Congress  upon  such  a  subject,  over  which  it  had  unquestioned 
jurisdiction,  was  equivalent  to  a  declaration  that  in  those  re- 
spects commerce  should  be  free  and  unregulated  by  any  statu- 
tory enactment.*'     The  matters  upon  which  the  silence  of  Con- 
gress is  equivalent  to  affirmative  legislation  are  National  in 
their  character,  and  such  as  to  fairly  require  uniformity  of 
regulation   upon   the   subject-matter   affecting   all   the    States 
alike."  ^     So,  again,  "  where  the  subjects  in  regard  to  which 
tlie  laws  are  enacted,  instead  of  being  of  a  local  nature  affect- 
ing interstate  commerce,  but  incidentally  are  National  in  their 
character,  then  the  non-action  of  Congress  indicates  its  will 
that  such  commerce  shall  be  free  and  untrarameled."     The 
above  arguments  were  in  answer  to  a  claim  that  the  absence 
of  legislation  by  Congress,  expressly  providing  a  penalty  for 
a  failure  to  deliver  telegraphic  messages  impartially,  and  with 
due  diligence,  was  equivalent  to  a  declaration  by  Congress  that 
no  penalty  should  be  affixed,  and  that  the  company  should  be 
left  free  to  pursue  its  business  un trammeled  by  any  State  legis- 
lation on  the  subject.     It  was  held,  however,  that  such  penalty 
statute  was  within  the  police  power  of  the  State  to  enact  in 
relation  to  messages  from  points  outside  to  points  within  the 
State,  and  was  not  in  conflict  with  the  interstate  commerce 
constitutional  provision  of  the  United  States.*^ 


24  Citing  Sturges  v.  Crownin- 
shield,  4  Wheat.  (U.  S.)  122,  193, 
4  L.  Ed.  529. 

» Citing  Welton  v.  Missouri,  91 
U.  S.  275,  282,  23  L,  Ed.  650;  Hall 
V.  De  Cuir,  95  U.  S.  485,  490,  24  L. 
Ed.  547. 

» Citing  Mobile  County  v.  Kim- 
ball, 102  U.  6.  091.  20  L.  Ed.  238. 

w  Western  Un.  Teleg.  Co.  v. 
James,  102  U.  S.  050,  10  Sup.  Ct. 
934,  40  L.  Ed.  1105,  0  Am.  Elec 
Gas.  858,  802,  803,  two  justices  dis- 

9 


sented.  See  chap.  IX,  herein.  See 
Western  Un.  Teleg.  Co.  v.  Mellon, 
100  Tenn.  429,  45  S.  W.  443,  as  to 
the  effect  of  inaction  or  silence  by 
Congress,  not  justifying  legislation 
by  States  where  the  subject  is  one 
requiring  uniform  legislation.  See 
4  Elliott  on  llailroads  (ed.  1897), 
§  1071,  p.  2050,  citing  numerous 
cases.  See  Escanaba  Co.  v.  Chicago, 
107  U.  S.  078,  27  L.  Ed.  442,  2 
S^p.  Ct  185;  United  States  v. 
Bellingham    Bay,    etc.     (C.    C,    D. 
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§  67.  Post  Boads  Act,  modification  of  the  rule  as  to  hostile 
legislation  continned. —  The  rule  which  excludes  legislation,  by 
the  State  or  local  government  hostile  to  the  Post  Roads  Act 
and  interstate  provisions,  does  not  include  legislation  which  is 
a  mere  aid  to  commerce,  although  it  incidentally  affects  it  and 
persons  engaged  therein.  Such  an  enactment  is  not  necessarily 
a  regulation  of  commerce  within  the  meaning  of  the  Constitu- 
tion of  the  United  States.  Congress  has  been  invested  with 
exclusive  legislative  power  to  enact  statutes  to  secure  uniform- 
ity in  commercial  regulations,  not  only  affecting  one  State,  but 
extending  throughout  the  States.  The  application,  however, 
of  a  nile  which  may  only  incidentally  affect  commerce  and  per- 
sons engaged  therein,  is  not,  of  necessity,  hostile  legislation, 
This  is  illustrated  by  the  case  of  a  telegraphic  statute  requiring, 
under  penalty,  the  delivery  of  messages  impartially,  and  with 
due  diligence  within  the  State,  Such  a  statute  has  been  held 
by  eminent  authority  to  be  within  the  police  power  of  the 
State  to  enact,  and  that  it  does  not  conflict  with  the  interstate 
commerce  clause  of  the  Constitution,  even  though  it  relates  to 
messages  delivered  within  the  State,  from  points  outside.  But 
a  State  statute  must  not  be  such  a  one  that,  while  it  purports 
to  affect  telegraph  companies  and  their  business  within  State 
lines,  it  nevertheless  influences  to  some  degree  the  conduct  of 
the  company  in  the  management  of  telegraphic  business  in 
other  States  through  which  that  line  passes.^®     Another  state- 


Wash.),  72  Fed.  586;  Philadelphia, 
etc.,  Co.  V.  Pennsylvania,  122  U.  S. 
326,  7  Sup.  Ct.  1118,  30  L.  Ed. 
1200;  Hamilton  v.  Vicksburg  S.  & 
P.  R.  Co.,  119  U.  S.  281,  282,  7  Sup. 
Ct.  206,  30  L.  Ed.  393;  Albany 
Bridge  Case,  2  Wall.  (U.  S.)  403; 
Robbins  v.  Shelby  Tax  Dist.,  120  U. 
S.  489,  7  Sup.  Ct.  592,  30  L.  Ed. 
694;  Cooley  on  Const.  Lim.  (6th  ed., 
1890),  p.  728,  citing  Wilson  v. 
Black  Bird  Creek  Marsh  Co.,  2  Pet. 
(U.  S.)  245,  7  L.  Ed.  412;  Wlieel- 
ing  Bridge  Case,  13  How.  (U.  S.) 
518,  14  L.  Ed.  249,  and  18  How. 
(U.  S.)  421,  15  L.  Ed.  435;  Wil- 
liamette  Iron  B.  Co.  v.  Hatch,  126 
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U.  S.  1,  8  Sup.  Ct.  811,  31  L.  Ed. 
629,  and  other  cases.  See  chap. 
VI,  herein,  "  Post  Roads  Act  — 
commerce,  bridges.'* 

28  Western  Un.  Teleg.  Co.  v. 
James,  162  U.  S.  650,  16  Sup.  Ct. 
934,  40  L.  Ed.  1105,  6  Am.  Elec. 
Cas.  858,  863,  et  seq.,  per  Mr.  Jus- 
tice Peckham,  citing  Sherlock  v. 
Ailing,  93  U.  S.  99,  23  L.  Ed.  819 ; 
State  Tax  on  Railway  Gross  Re- 
ceipts, 16  Wall.  (U.  S.)  284,  21  L. 
Ed.  164;  Mobile  County  v.  Kim- 
ball, 102  U.  S.  691,  26  L.  Ed.  238; 
Smith  y.  Alabama,  124  U.  S.  465, 
8  Sup.  Ct.  564;  Hall  v.  De  Cuir, 
95  U.  S.  485,  489,  24  L.  Ed.  547. 
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ment  of  the  rule  is  this:  Telegraph  companies  engaged  in 
interstate  commerce,  and  exercising  Federal  agencies  under 
the  grant  or  privileges  conferred  by  the  Post  Koads  Act  are 
subject  to  the  operation  of  the  laws  of  the  State,  and  of  the 
rules,  regulations,  and  the  exercise  of  police  power  of  the  gov- 
ernmental locality  wherein  they  are  located  or  carry  on  their 
business.  But  when  those  laws,  rules,  regulations,  or  the  un- 
lawful exercise  of  police  power  incapacitates  or  unreasonably 
impedes  such  companies  in  the  rightful  legal  exercise  of  their 
Federal  privileges  or  duties,  and  transcends  the  powers  which 
the  State  or  local  government  possesses  over  its  purely  domestic 
affairs,  whether  of  police  or  internal  commerce,  then  the  Na- 
tional jurisdiction  is  invaded-^® 


"  We  may  here  repeat  what  we  have 
8o  often  said  before,  that  this  ex- 
emption of  interstate  and  foreign 
commerce  from  State  regulation 
does  not  prevent  the  States  •  •  • 
from  regulating  matters  of  local 
concern,  which  may  incidentally  af- 
fect commerce."  Leloup  v.  Port  of 
Mobile,  127  U.  S.  640,  32  L.  Ed. 
nil,  8  Sup.  Ct.  1380,  21  Am.  & 
Kng.  Corp.  Cas.  26,  12  Inter.  Com. 
Rep.  134,  2  Am.  Elec.  Cas.  79,  87, 
per  Mr.  Justice  Bradley.  That 
regulations  may  be  passed  affect- 
ing interstate  commerce  incidentally 
ho  far  as  railroad  corporations  are 
concerned,  in  States  where  corpora- 
tion is  created,  see  Lake  Shore  k 
>L  S,  R.  Co.  V.  Ohio,  Lawrence,  173 
U.  S.  285,  19  Sup.  Ct.  465,  43  L. 
Ed.  702,  affg.  66  Ohio  St.  736,  and 
8  Ohio  C.  C.  220. 
»  Western  Un.  Teleg.  Co.  v.  May- 


or of  New  York,  38  Fed.  552,  2 
Inter.  Com.  Rep.  533,  3  L.  R.  A. 
449,  6  Ry.  &  Corp.  L.  Jour.  105,  2 
Am.  Elec.  Cas.  195,  199,  200,  per 
Wallace,  J.  (the  text  is  substan- 
tially the  language  of  the  court), 
citing  Patterson  v.  Kentucky,  97  U. 
S.  501,  504,  24  L.  Ed.  1115.  The 
principal  case  was  one  relating  to 
the  validity  of  the  New  York  Sub- 
ways Acts  (Laws  1884,  c.  534, 
Laws  1885,  c.  499,  and  Laws  1887, 
c.  716) ;  held  valid.  This  case  is 
cited  with  approval  in  State  ex 
rel.  W^isconsin  Teleph.  Co,  v. 
Jamesville  St.  Ry.  Co.,  87  Wis.  72, 
41  Am.  St.  Rep.  23.  4  Am.  Elec. 
Cas.  289,  294,  57  N.  W.  970,  per 
Or  ton,  C.  J.,  where  several  other 
cases  to  the  same  point  are  also 
cited.  See  also  Western  Un.  Teleg. 
Co.  V.  Mississippi  R.  Commission, 
74  Miss.  80,  21  So.  15. 
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CHAPTER  VI, 

POST  B0AD8  ACT COMMEJtCE BRIDGES BUBMABTETS 

CABLES. 


{  68.     Post    Roads    Act  —  Condem- 
nation of  bridge. 
6d.     Post    Koads     Act  —  Bridges 

—  Power  of  Congress. 

70.  Post     Roads     Act  —  Bridges 

—  Power  of  Congress  con- 
tinued. 

71.  Post     Roads     Act  —  Bridges 

—  Power  of  Congress,  con- 
clusion —  Obstruction  of 
navigation. 

72.  Post  Roads  Act  —  Commerce 

—  Cable  or  Submarine 
Telegraph  —  Generally. 

73.  Commerce — Cables    or    sub- 

marine telegraph  —  Prima 
facie  nuisance  —  Naviga- 
tion. 

74.  Post  Roads  Act  —  Commerce 

—  Cables  when  **  under  " 
water  —  Obstruction  to 
navigation  —  Navigable 
mud. 

75.  Post  Roads  Act  —  Degree  of 

obstruction  to  navigation 
— ^  Cables  —  Special  condi- 
tions. 


§  76.  Navigation  —  Submarine  ca- 
bles —  No  distinction  be- 
tween obstruction  and  in- 
terference. 

77.  Post   Roads  Act  —  Cables  — 

Burden  of  proof  as  to  ob- 
structions to  navigation. 

78.  Post      Roads      Act  —  Vessel 

proceeding     by     her     own 
power  is  navigating. 
70.     Notice  or   knowledge  of  ca- 
ble   crossing  —  Statutes. 

80.  Commerce  —  Navigation  — 

Notice  or  knowledge  of  ca- 
ble crossing. 

81.  Contact  with  submarine  ca- 

ble or  telegraph  —  Degree 
of  care  of  vessel. 
81a.  Same  subject. 

82.  Post  Roads  Acts  —  Does  not 

include  foreign  oceanic  ca- 
bles. 

83.  Regulation    of    commerce  — 

Landing  foreign  subma- 
rine cable  —  State  and 
Federal  authority. 


§  68.  Post  Boads  Act  —  Condemnation  of  bridge. —  While, 
as  we  have  seen,^  the  Post  Eoads  Act  ^  does  not  authorize  cjon- 
demnation,  yet,  a  bridge  may  be  condemned  under  the  State 
power  of  eminent  domain.^     But,  where  a  bridge  over  an  in- 


1  §  53,  herein. 

2  Act  of  Congress,  July  24,  1866; 
Rev.  Stat.  U.  S..  §  5263  et  seq. 
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8  Lock  Haven  Bridge  Co.  v.  Clin- 
ton, 167  Penn.  St  379,  27  Atl.  726. 
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terstate  navigable  river  has  been  constructed  and  completed  in 
accordance  with  the  terms  and  conditions  of,  and  in  the  man- 
ner provided  by  act  of  Congress/  snch  bridge  cannot  be  con- 
demned by  a  telegraph  company,  claiming  the  benefits  of  the 
Post  Roads  Act,  unless  it  has  complied  with  such  express 
requirements  of  said  statute  as  are  essential  and  prerequisite 
to  an  exercise  of  the  rights  or  privileges  conferred  thereby.' 

§  69.     Post    Boads    Act  —  Bridges  —  Power    of    Congress. — 

Under  the  commercial  clause  of  the  Constitution  of  the  United 
States,  the  power  of  Congress  over  navigable  rivers,  and  the 
construction  of  bridges  over  the  same,  is  supreme,  and  includes 
the  regulation  of  navigation  and  the  power  to  determine  what 
constitutes  an  obstruction  thereto.*  This  is  the  general  rule 
constantly  asserted,  but  there  are  rulings  which  constitute  an 
exception  as  to  such  navigable  streams  as  are  wholly  within  a 
State,  and  which  are  no  part  of  the  system  of  interstate  com- 
merce.''    So,  again,  the  State  may  authorize  the  construction 


« 13  U.  S.  Stat,  at  Large,  c.  216, 

*  Chicago  &  Atchison  Bridge  Co. 
T.  Pacific  Mut.  Teleg.  Co.,  36  Kan. 
113,  16  Aid.  &  Eng.  Corp.  Cas.  271, 
12  Pac.  535,  2  Am.  Elec.  Cas.  274. 
^  §§  ^If  ^^j  herein,  as  to  accept- 
ance ot  Post  Roads  Act. 

<  Chicago  &  Atchison  Bridge  Co. 
V.  Pacific  Mut.  Teleg.  Co.,  36  Kan. 
113,  16  Am.  &  Eng.  Corp.  Cas.  271, 
12  Pac.  635,  2  Am.  Elec.  Cas.  274, 
278,  per  Johnston,  J.;  Gibbons  v. 
Ogden,  9  Wheat.  (22  U.  S.)  1,  6  L. 
Ed.  23;  Pennsylvania  v.  Wheeling 
Bridge  Co.,  18  How.  (59  U.  S.) 
421,  15  L.  Ed.  435.  Sec  Crandall 
V.  Xevada,  6  Wall.  (73  U.  S.)  35. 
18  L.  Ed.  745;  Covington  &  Cin- 
cinnati Bridge  Co.  v.  Kentucky,  154 
U.  S.  204,  38  L.  Ed.  962,  14  Sup. 
Ct.  1087,  cited  and  approved  in  Lot- 
tery case,  188  U.  S.  321,  352,  23 
Sup.  Ct.  325,  47  L.  Ed.  499,  as  to 
interstate   bridge   being  instrument 


of  commerce,  cited  in  Austin  v. 
Tennessee,  179  U.  S.  343,  375,  45  L. 
Ed.  238,  21  Sup.  Ct.  144,  in  dis- 
senting opinion  to  point  that  non- 
action of  Congress  indicates  its 
will  that  interstate  commerce  shall 
be  free  and  untrammelled;  and  to 
the  point  that  interstate  commerce 
is  controlled  by  Congress  cited  in 
St.  Clair  County  v.  Interstate 
Transfer  Co.,  192  U.  S.  454,  467, 
465,  470,  24  Sup.  Ct.  300,  303,  305, 
48  L.   Ed.  540. 

7  Sands  v.  Manistee  River  Imp. 
Co.,  123  U.  S.  288,  31  L.  Ed.  149, 
8  Sup.  Ct.  113,  cited  in  Lindsay  4 
Phelps  Co.  V.  Mullen,  176  U.  b. 
126,  149,  20  Sup.  Ct.  334,  44  L. 
Ed.  409,  that  internal  commerce  of 
a  state  wholly  confined  within  its 
limits  is  as  much  under  its  control 
as  foreign  or  interstate  commerce 
is  within  the  control  of  the  gen- 
eral government.  This  case  covered 
the  point  of  improvements  in  the 
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of  bridges  over  navigable  streams,  subject  to  such  restrictions 
as  exist  under  the  constitutional  power  to  regulate  commerce 
between  the  States,  but  the  extent  of  the  exercise  of  this  power 
by  the  State,  where  Congress  has  not  acted,  has  been  the  sub- 
ject of  much  discussion.  It  seems  to  have  been  generally  con- 
ceded, however,  in  regard  to  navigable  streams  or  waters,  that 
the  State  may  act,  where  Congress  has  remained  inactive  or 
silent,  even  though  such  State  legislation  may  be  on  matters 
connected  with  commerce,  or  may  even  constitute  some  degree 
of  interference  with  the  power  of  Congress  to  regulate  com- 
merce, or  some  slight  obstruction  to  navigation.  Outside  of 
the  general  rules  above  given,  no  absolute  governing  rule,  how- 
ever, determines  the  exact  extent  of  the  relative  powers  of  the 
State  and  of  Congress  over  navigable  waters,  and  over  bridges 
spanning  the  same,  as  each  case  must  rest  upon  its  particular 
facts.® 


Mississippi  River  by  the  construc- 
tion of  booms  and  the  exaction  of 
reasonable  charges  for  the  use  of 
such  works  and  legislation  relating 
thereto  being  within  the  power  of 
the  State.  Examine  Sweeney  v. 
Chicago,  etc.,  Ry.  Co.,  60  Wis.  60, 
18  N.  W.  756. 

BCooley's  Const.  Lim.  (6th  ed., 
1890),  pp.  728-731;  Joyce  on  Nui- 
sances, §  274;  Elliott  on  Roads  and 
Streets  (Ed.  1890),  p.  25  et  seq.; 
Desty's  Shipping  and  Admiralty 
(1879  Pony  Ed.),  §§  2,  3,  4.  See 
State  V.  Duckworth  (Idaho,  1897), 
61  Pac.  456,  39  L.  R.  A.  365;  Wel- 
ton  V.  Missouri,  91  U.  S.  275,  23 
L.  Ed.  347;  Cardwell  v.  American 
Bridge  Co.,  113  U.  S.  205,  28  L. 
Ed.  959,  5  Sup.  Ct.  423;  St.  An- 
thony Falls  Water-Power  Co.  v. 
St.  Paul  Water  Commrs.,  168  U.  S. 
349,  42  L.  Ed.  497,  18  Sup.  Ct. 
157;  The  Daniel  Ball,  10  Wall. 
(U.  S.)  657;  Gloucester  Ferry  Co. 
V.  Pennsylvania,  114  U.  S.  196,  29 
L.  Ed.  158,  5  Sup.  Ct.  826;  Brown 
V.  Houston,  114  U.  S.  622,  3  Sup. 
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ct.  1091,  29  L.  Ed.  257;  County  of 
Mobile  V.  Kimball,  102  U.  S.  C91, 
26  L.  Ed.  238;  Bridge  Co.  v.  Unit- 
ed States,  105  U.  S.  470,  26  L.  Ed. 
1143;  Sullivan  v.  Hudson  River 
Bridge  Co.,  4  Blatchf.  (U.  S.  Cir.) 
83;  Missouri,  K.  &  T.  R.  Co.  v. 
Haber,  169  U,  S.  613,  18  Sup.  Ct. 
488,  42  L.  Ed.  878,  30  Chicago  Leg. 
News,  269;  Brown  v.  Maryland,  12 
Wheat.  (25  U.  S.)  419,  6  L.  Ed. 
678;  Gulf  C.  &  S.  F.  R.  Co.  v. 
Miami  SS.  Co.,  52  U.  S.  App.  732, 
30  U.  S.  C.  C.  A.  142,  86  Fed. 
407;  Pennsylvania  v.  Wheeling 
Bridge,  18  How.  (59  U.  S.)  421, 
15  L  Ed.  435;  Escanaba  Co.  v. 
Chicago,  107  U.  S.  678,  27  L.  Ld. 
442,  2  Sup.  Ct.  85;  Gibbons  v. 
Ogden,  9  Wheat.  (22  U.  S.)  1; 
New  York  v.  Miln,  11  Pet.  (30  U. 
S.)  146;  Brown  v.  Maryland,  12 
Wheat.  (25  U.  S.)  419;  Passenger 
Cases,  7  How.  (48  U.  S.)  558;  Gil- 
man  V.  Philadelphia,  3  Wall.  (U. 
S.)  729.  See  §  66,  herein,  and 
cases  in  last  note  thereto. 
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§  70.  Port  Boads  Act  —  Bridges  —  Power  of  Congresa  con- 
tmned. —  The  commercial  clause  of  the  Federal  Constitution, 
above  considered,  also  includes  the  power  to  authorize  the  con- 
struction by  a  private  corporation  of  a  bridge  for  the  purpose 
of  interstate  commerce,  even  without  the  consent,  or  against 
the  protest,  of  the  State.®  So,  a  statute  is  constitutional  which 
provides  that  an  existing  bridge  over  a  river,  between  two 
States,  is  a  "  lawful  structure  "  and  shall  be  known  as  a  "  post 
route."  ^^  It  is  also  true  that  a  bridge  constitutes  a  connect- 
ing line,  or  rather  a  part,  of  railroads,  streets  and  highways  :^^ 
and  public  bridges,  as  distinguished  from  private  bridges,  are 


» Stockton,  Attorney-General,  v. 
Baltimore,  etc.,  R.  Co.,  32  Fed.  0, 
16,  36  Alb.  L.  J.  371,  cited  Scran- 
ton  V.  Wheeler,  179  U.  S.  141,  150, 
where  Mr.  Justice  Bradley's  opin- 
ion is  quoted  from  upon  the  power 
of  Congress  to  regulate  commerce, 
including  the  power  to  regulate 
oangation  and  holding  that  such 
power  should  not  be  crippled  by 
compelling  the  government  to  make 
compensation  for  injury  to  repair- 
ing owner's  right  of  access  to 
nayigability;  distinguished  in  dis- 
senting opinion  in  same  case,  p. 
186;  Decker  v.  Baltimore  &  N.  Y. 
R.  Co.,  30  Fed.  724,  728,  per  Wal- 
lace, J. 

"The  Clinton  Bridge,  10  Wall. 
(77  U.  S.)  464,  19  L.  Ed.  969, 
cited  in  Frost  v.  Washington  Coun- 
ty R.  Co.,  93  Me,  76,  83,  51  Atl. 
806,  808;  holding  that  under  the 
commerce  clause  of  the  United 
Sutes  Constitution,  Art.  1,  §  VIII, 
par.  3,  Congress  has  power  in  the 
interests  of  commerce  to  authorize 
the  obstruction  and  even  the  clos- 
ing of  the  navigation  of  a  tide- 
water channel.  In  this  case  the 
State  authorized  the  construction 
of  a  trestle  by  a  railroad  company 
uro88    a    tide-water    channel    and 


Congress  had  also  declared  the  tres- 
tle to  be  a  lawful  structure.  It 
was  also  held  that  the  right  of  nav- 
igation in  a  tide-water  channel  was 
not  an  individual  private  property- 
right,  protected  from  governmental 
action  by  the  constitutional  pro- 
vision prohibiting  the  taking  of 
private  property  without  just  com- 
pensation; that  it  was  a  public 
right  only  which  might  be  abridged 
or  extinguished  at  the  pleasure  of 
the  sovereign  acting  for  the  public, 
and  without  making  compensation 
to  those  who  were  wont  to  use  it. 

11  Union  Pac.  R.  R.  v.  Hall,  91 
U.  S.  343,  23  L.  Ed.  428.  In  this 
case  the  bridge  over  the  Missouri 
river  between  Omaha  and  Council 
BlufTs  was  held  a  part  of  the  Union 
Pacific  railroad,  which  had  con- 
structed it.  Cited  in  Union  Pacif. 
Rd.  Co.  V.  Mason  City  &  Fort 
Dodge  Rd.  Co.,  199  U.  S.  160,  1G8, 
to  the  point  that  "  The  initial  point 
of  the  main  line  of  the  Pacific 
railroad  was  fixed  on  the  Iowa 
bank  of  the  Missouri  river  opposite 
the  city  of  Omaha."  Hamilton  v. 
Vicksburg,  S.  &  P.  R.  Co.,  119  U. 
S.  281,  282,  30  L.  Ed.  393,  394,  7 
Sup.  Ct.  206. 

185 


§  Tl  POST   BOAD8    ACT COMHEItCS 

not  only  connecting  lines,  but  are  highways,  subject,  at  least 
to  a  certain  extent,  to  the  same  rules.**  Thus  a  street  rail- 
way, authorised  to  run  over  any  "street  or  highway,"  may 
construct  its  track  over  a  toUbridge.*' 

§  71.  Post  Beads  Act — Bridget  —  Power  of  Congresi  —  Con- 
olusion  —  Obstmction  of  navigation.— In  view,  therefore,  of 
what  has  been  stated  in  the  two  preceding  sections,  and  in  view 
also  of  what  have  been  declared  and  held  to  be  post  roads  of 
the  United  States,**  it  would  seem,  that  telegraph  companies 
would  have  the  right  or  privilege  under  the  Post  Rdads  Act  to 
construct  their  lines  over  all  public  and  railroad  bridges  within 
the  United  States,  whether  such  bridges  are  erected  under  Fed- 
eral or  State  authority,  or  whether  they  span  interstate  streams 
or  waters,  navigable  or  imnavigable  rivers  or  other  natural 
or  artificial  water-ways.  This  rule  would,  however,  be  sub- 
ject to  the  limitations  which,  as  we  have  elsewhere  stated,  are 
imposed  upon  telegraph  companies  seeking  to  avail  themselves 
of  the  benefits  of  the  Post  Roads  Act.  The  right,  however, 
to  construct  and  maintain  telegraph  lines  over,  under,  or  across 
navigable  streams  or  waters  of  the  United  States,  has  not  been 
left  to  implication  by  said  statute,  for  the  act  expressly  grants 
such  right  or  privilege,  subject,  however,  to  the  limitation  that 
such  lines  must  be  so  constructed  and  maintained  as  not  to  ob- 
struct the  navigation  of  said  streams  or  waters.*'  Thus,  where 
commissioners  were  appointed  to  condemn  a  right  of  way  for 
a  telegraph  line  over  and  along  a  bridge  spanning  an  interstate 
navigable  river,  and  the  plan  was  impracticable  and  would  in- 
terfere with  the  opening  of  the  drawspan,  and  with,  and  ob- 
struct the  navigation  of  the  river,  it  was  held  that  an  injunc- 
tion could  be  maintained,  although  a  new  plan  which  was 
practicable  and  proper,  and  which  would  not  interfere  with 
the  operation  of  the  drawspan  or  with  the  navigation  of  the 

12  Elliott   on    Roads   and    Streets  Bridge  Co.,  01   Pcnn.  St.  216,  and 

(Ed.  1890^  p.  21,  et  seq.  other  cases  cited  in  Lewis  on  Em- 

18 Pittsburgh  &  W.  E,  Pass.  Ry.  inent  Domain   (Ed.  1888),  §  271. 
V.  Point  Bridge  Co.,  165  Penn.  St.  i4  See   §   46,   herein,  "  What   are 

37,  30  Atl.  511.     But  see  Central  Post  and  Military  Roads?" 
Bridge    Corp.    v.    Lowell,    4    Gray  i»  Act  of  Congress,  July  24,  1866, 

(Mass.),  474;   Crosby  v.  Hanover,  c.    230,   §    1;    Rev.   Stat.   U.   S.,    § 

36    N.    H.    404;    In    re    Towanda  5263. 
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river,  was  submitted  after  the  action  to  enjoin  was  begun. 
The  court,  however,  suggested  that  another  application  could 
be  presented,  embodying  plans  which  would  come  within  the 
law.i« 

§  72.  Post  Beads  Act  —  Commerce  —  Cable  or  submarine 
telegraph  —  Generally. —  As  we  have  seen,  the  Post  Roadb  Act 
also  authorizes  the  laying  of  telegraph  lines  under  or  across 
navigable  streams  or  waters  of  the  United  States,  but  the  navi- 
gation of  such  streams  or  waters  must  not  be  obstructed 
thereby.^'  Navigation  is  included  in  the  term  "  commerce," 
and  the  power  to  determine  what  is  an  obstruction  to  naviga- 
tion is  vested  in  Congress.^®  This  express  inhibition  in  the 
Post  Roads  Act  must  be  governed  by  certain  principles  in- 
volved in  the  power  of  Congress  to  regulate  commerce,  the 
extent  of  that  power,  the  power  of  the  several  States  over 
commerce  and  navigable  rivers  or  waters,  and  also  the  point 
what  constitutes  hostile  legislation.  These  questions  have  been 
considered  in  connection  with  other  subjects  in  this  work,  and 
it  is  unnecessary  to  do  more  than  refer  to  them  here,  except 
to  state  that  temporary  and  slight  obstructions  to  navigation 
have  been  held  not  unlawful  in  numerous  cases*  But  naviga- 
tion must  not  be  so  obstructed  as  to  materially  interfere  with 


M  Pacific  Mut.  Teleg.'Co.  v.  Chi- 
cago &  Atchison  Bridge  Co.,  36 
Kan.  118,  12  Pac.  660,  2  Am.  Elec. 
Cas.  279. 

"  Act  of  Congress,  July  24,  1866, 
c  230,  §  1;  Bev.  Stat.  U.  S.,  § 
5263. 

Submarine  cables,  see  Act.  Feb. 
29,  1888,  c.  17,  25  Stat,  at  L.  41, 
U.  S.  Comp.  Stat.  1901,  p.  3586. 

1^  Gibbons  v.  Ogden,  9  Wheat. 
(22  U.  S.)  1,  6  L.  Ed.  23;  United 
States  V.  Coal  Dealers'  Assoc,  85 
Fed.  252,  265.  (Where  it  is  de- 
clared that  commerce  among  the 
States  consists  of  intercourse  and 
traffic  between  their  citizens  and 
includes  the  transportation  of  per- 
xms  and   property,  and   the  navi- 


gation of  public  waters  for  that 
purpose.)  Oilman  v.  Philadelphia, 
3  W^all.  (70  U.  S.)  713,  18  L.  Ed. 
96;  Pennsylvania  v.  Wheeling 
Bridge  Co.,  18  How.  (69  C.  S.) 
421,  15  L.  Ed.  435;  South  Carolina 
V.  Georgia,  93  U.  S.  4,  23  L.  Ed. 
782;  United  States  v.  MoHne  (D. 
C,  N.  D.  111.),  82  Fed.  592.  Ex- 
amine United  States  y.  Bellingham 
Bay  Boom  Co.,  48  U.  S.  App.  443, 
26  U.  S.  C.  C.  A.  647,  81  Fed.  658; 
same  case,  176  U.  S.  211,  214,  The 
Canadian  Parliament  also  has  pow- 
er to  declare  what  shall  be  deemed 
an  interference  with  navigation. 
Re  Provincial  Fisheries,  26  Can.  S. 
C.  444. 
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the  paramount  right  to  the  free  and  uninterrupted  use  of 
navigable  streams.  This  has  been  a  constant  rule  of  law.  In 
some  cases,  however,  the  general  commerce  of  the  country  has 
been  deemed  a  predominant  controlling  factor  in  determining 
whether  a  certain  obstruction  to  navigation  is  unlawful.  These 
statements  are  illustrated  by  cases  of  railroad  bridges  and 
drawbridges  constructed  by  lawful  authority  over  navigable 
waters,  or  structures  erected  over  such  bodies  of  the  same,  as 
are  infrequently  navigated,  or  u^d  as  a  commercial  highway.^* 
But  it  is  held  in  a  Canadian  case  that  no  matter  how  slight  the 
obstruction,  or  how  great  the  public  benefit,  the  latter  does  not 
justify  an  obstruction  to  navigation.^ 

§  73.  Commerce  —  Cables  or  submarine  telegrapli  —  Prima 
facie  nuisance  —  Navigation. —  We  have  shown  the  relation  of 
navigation  to  commerce,  and  the  general  principles  applicable. 


10  Blancliard  v,  Weslern  Un. 
Teleg.  Co.,  60  N.  Y.  610,  1  Am. 
Elec.  Cas.  176,  177,  per  Allen,  J., 
cited  with  approval  in  (The  City 
of  Kichmond)  Western  Un.  Teleg. 
Co.  V.  Inman  &.  I.  SS.  Co.  Lim.,  43 
Fed.  85,  3  Am.  Elee.  Cas.  556,  560, 
561,  per  Brown,  J.  This  case  affd., 
8  C.  C.  A.  152,  59  Fed.  365,  4  Am. 
Elec.  Cas.  641;  considered  in  The 
William  H.  Bailey,  100  Fed.  115, 
177  (a  case  of  injury  to  an  ocean 
cable  and  the  cutting  thereof  by  a 
vessel).  See  also  Stephens  &  Con- 
dit  Trans.  Co.  v.  Western  Un. 
Teleg.  Co.,  8  Ben.  (U.  S.  Dist.  Ct.) 
502;  Works  v.  Junction  Railroad, 
5  McLean  (U.  S.  C.  C),  425;  Ten- 
nessee &  Co.  R.  Co.  V.  Danforth, 
112  Ala.  80,  20  So.  502;  Wheeling 
Bridge  Case,  13  How.  (U.  S.)  518; 
United  States  v.  laoline,  82  Fed. 
502;  Hickok  v.  Hunt,  23  Ohio  St. 
523;  Cardwell  v.  American  Bridge 
Co.,  113  U.  S.  205,  5  Sup.  Ct.  423; 
Georgetown  v.  Alexandria  Canal 
Co.,  12  Pet.  (U.  S.)  91;  People  v. 
Vanderbilt,  38  Barb.    (N.  Y.)    282, 
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24  How.  (N.  Y.)  301,  affd.,  26 
N.  Y.  287,  25  How.  (N.  Y.)  139; 
Williamette  Iron  Bridge  Co.  v. 
Hatch,  125  U.  S.  1,  8  Sup.  Ct.  811; 
Sweeney  v.  Chicago,  etc.,  Ry.  Co., 
60  Wis.  60,  19  K.  W.  46;  Oilman 
V.  Philadelphia,  3  Wall.  (U.  S.) 
713;  Mississippi,  etc.,  R.  R.  Co.  v. 
Ward,  2  Black  (U.  S.),  485;  Ham- 
ilton V.  Vicksburg,  etc.,  R.  Co.,  119 
U.  S.  280,  7  Sup.  Ct.  200;  Davis  v. 
Winslow,  51  Me.  264;  Delaware, 
etc.,  Canal  Co.  v.  Lawrence,  2  Hun 
(N.  Y.),  163;  affd.,  56  N.  Y.  612; 
Escanaba  Co.  v.  Chicago,  107  U,  S. 
678,  2  Sup.  Ct.  185;  State  v.  Port- 
land &  Kennebec  R.  Co.,  57  Me. 
402;  Jolly  v.  Terre  Haute  Draw- 
bridge Co.,  6  McLean  (U.  S.  C. 
C),  237;  Silliman  v.  Hudson  R. 
Bridge  Co.,  11  Blatchf.  (U.  S.  C. 
C.)  395,  1  Black  (U.  S.)  582,  2 
Wall.  (U.  S.)  403;  Piscataqua 
Nav.  Co.  V.  New  York,  N.  H.  &  H. 
R.  Co.,  89  Fed.  362. 

20  Reg.   y.   Moss,   26    Can.    S.   C. 
322. 
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Another   principle   is   this,   that  everyone   using   a   navigahle 
stream  as  a  highway  for  the  navigation  of  vessels  for  commer- 
cial purposes  (and  this  includes  vessels  exclusively  employed  in 
carrying  passengers ),^^  has  the  primary  and  paramount  right 
to  the  use  of  said  stream.     It  is,  therefore,   prima  facie  a 
nuisance  to  interfere  with,  hinder,  or  obstruct  the  navigation 
of  such  waters  or  the  passage  of  vessels  thereon.     This  rule 
applies  to  telegraph  lines  or  cables  laid  under  navigable  streams 
or  waters  in  such  a  manner  as  to  come  in  contact  with  vessels 
lawfully  navigating  the  same,  there  being  no  contributory  negli- 
gence and  the  vessel   being  well  adapted   and   fitted  for  the 
navigation  of  the  particular  body  of  water  or  locality,   and 
being  well  manned,  properly  cared  for  and  equipped.^^     It  is 
true  that  the  decision  herein  relied  on  in  support  of  the  above 
rule,  was  one  wherein  the  cables  were  run  under  the  Hudson 
river  by  State  legislative  permission,  subject  to  the  limitation, 
that  they  should  not  be  laid  so  as  to  "  injuriously  interrupt 
the  navigation  of  said  waters.''     But  this  restriction  is  similar 
to  that  of  the  Post  Roads  Act,  and  the  principles  involved  are 
the  same,  so  far  as  commerce  and  the  right  to  lay  cables  or 
tel^aph  lines  under  navigable  waters  are  concerned.^^     In 
England  the  placing  of  telegraphic  cables  at  the  bottom  of  the 
sea  is  authorized  by  statute,  and,  therefore,  may  lawfully  be 
placed  there,  and  vessels  have  the  undoubted  right  to  navigate 
the  high  sea  and  to  drop  anchor  wherever  the  safety  and  con- 
venience of  the  ship  so  require,  and  each  party  must  exercise 
his  right  so  as,  if  possible,  to  avoid  a  conflict  with  the  right  of 
the  other.** 


21  Gibbons  v.  Ogden,  9  Wheat. 
(22  U.  S.)  1,  6  L.  Ed.  23,  cited  in 
City  of  New  York  v.  Miln,  11  Pet. 
(36  U.  8.)  102,  154,  155,  9  L.  Ed. 
W9,  in  dissenting  opinion  of  Mr. 
Justice  Story;  Passenger  Cases,  7 
How.  (48  U.  S.)  283,  401  (in  Mr. 
Justice  McLean's  opinion),  479  (in 
Mr.  Chief  Justice  Taney's  opinion), 
12  L.  Ed.  751,  784}  Hall  v.  De 
Cnir,  96  U.  S.  485,  491,  24  L.  Ed. 
M7,  549,  in  concurring  opinion  of 
Mr.  Justice  Clifford. 


22Blanchard  v.  Western  Un. 
Teleg.  Co.,  60  N.  Y.  510,  1  Am. 
Elec.  Cas.  176-178,  per  Allen,  J. 

23  See  next  section  herein.  See 
also  Doboy  &  Union  Island  Teleg. 
Co.  V.  De  Magathias,  25  Fed.  697, 
as-  to  the  relative  powers  of  the 
State  and  Federal  Governments  to 
authorize  the  obstruction  of  the 
State's  navigable  streams. 

24  The  Clara  Killam,  Law  Rep., 
3  Adm.  &  Eccl.  161,  Allen's  Teleg. 
Cas.  557,  561,  562,  per  Sir  Robert 
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I  74.  PoBt  Boads  Act  —  Commerce  —  Cables,  when  "  under  " 
water  -—  OlMtraotion  to  navigation  —  Nayigable  mnd. —  The  doc- 
trines set  forth  in  the  last  section  were  approved  and  followed 
in  a  Federal  case  where  the  telegraph  company,  claiming  the 
right  so  to  do  under  the  Post  Roads  Act,  had  laid  its  cables 
in  the  silt  or  mud  at  the  bottom  of  the  Hudson  river,  a  navi- 
gable stream.  This  mud  is  of  varying  consistency,  changing 
from  time  to  time  and  being  dredged  out  on  different  occasions. 
It  differs  from  the  solid  bed  of  the  stream  and  admits  of  navi- 
gation through  it;  in  fact,  such  navigation,  or  the  ability  of  a 
ship  to  plow  through  it,  is  the  practical  test  of  the  true  line  of 
division  between  it  and  the  true  bottom  of  the  river.  It  is, 
therefore,  navigable  mud  and  a  part  of  the  stream  to  such  ex- 
tent as  vessels  or  ships  are  able  to  plow  through  it  in  manceu- 
vres  in  and  about  the  docks.  The  cables  were  so  attached  to 
the  end  of  the  wharf  as  to  be  raised  several  feet  above  the 
mud  and  were  not  allowed  to  sink  to  such  depth  as  their  weight 
might  otherwise  have  forced  them,  nor  were  any  pains  taken 
to  sink  them  below  the  navigable  mud  line.  A  steamship  draw- 
ing twenty-four  feet  of  water,  and  having  the  right  to  navi- 
gate this  mud,  such  being  the  ordinary  practice  of  vessels  of 
deep  draught,  backed  into  the  cables  and  caught  her  keel  and 
propeller  blades  and  became  so  entangled  therein  that  a  large* 
number  of  the  cables  were  broken  and  the  propeller  and  shaft 
became  so  firmly  wound  with  them  that  it  was  necessary  to 
dock  the  steamer  to  repair  the  damage  thereto.  There  was  no 
sign  or  notice  to  indicate  the  presence  of  the  cables,  nor  did 
the  pilot  have  any  notice  of  their  position.  The  question  of 
notice  was,  however,  eliminated.  The  place  was  one  where 
steamers  were  accustomed  to  dock,  and  it  was  found  that  there 
was  no  necessity  for  the  cables  being  where  they  were.  The 
court,  in  addition  to  approving  the  principles  enunciated  in 
the  case  considered  in  the  last  section  herein,  held,  that  the 
cables  were  an  obstruction  to  navigation;  that  the  Post  Soads 
Act  did  not  confer  the  absolute  right  to  lay  cables  even  upon 
the  solid  bottom  of  a  river,  for  they  would  be  in  the  water  and 
not  "  under  "  it  j  that  they  might  even  be  required  to  be  laid, 

Phillimore;    The   Submarine   Teleg.      759,   10  Jur.    (N.  S.)    211,  Allen's 
Co.  V.  Dickson,   16  C.  B.    (N.  S.)       Teleg.  Cas.  220,  per  Erie,  C.  J. 

140 


BBIDGES SUBMA&INS    CABLES.  §§  75,  76 

if  practicable,  below  the  surface  of  even  a  solid  bottom;  and 
that  what  the  statute  permitted  was  a  laying  of  submarine 
cables  so  as  not  to  obstruct  navigation.  It  was  also  said  that 
"  no  doubt  complaint  cannot  lawfully  be  made  of  inconven- 
iences that  arise  necessarily  from  the  laying  of  cables,  pursuant 
to  the  act  of  Congress."  ^'  This  decision  was  affirmed  on  ap- 
peal to  the  United  States  Circuit  Court  of  Appeals.^® 

§  75.  Po8t  Soads  Act  —  Degree  of  obstruction  to  navigation 
—  Cables  —  Special  conditions. —  Where  some  peculiar  mode  or 
special  and  extraordinary  conditions  of  operation  in  navigating 
a  vessel  are  exactly  those  to  be  expected  at  the  place  selected 
for  laying  submarine  cables,  greater  precautions  are  required 
in  maintaining  them  than  would  be  were  they  laid  in  some 
other  place  where  the  conditions  of  navigation  are  not  so  pecul- 
iar. What  constitutes  an  obstruction  to  navigation  rests  upon 
the  facts  in  each  particular  case.  The  degree  of  obstruction 
must  vary  with  the  character  and  extent  of  the  navigation  at 
the  place  selected.  This  is  illustrated  by  the  case  of  cables 
laid  in  navigable  mud  near  a  pier  where  steamships  of  deep 
draught  are  accustomed  to  manoeuvre  in  making  anchor.^'' 

§  76.  Havigation  —  Submarine  cables  —  No  distinction  be- 
tween obstmction  and  interference. —  It  is  declared  in  a  Fed- 
eral case  that  there  is  no  distinction,  as  applied  to  navigation, 
between  an  obstruction  and  an  interference  by  cables  laid  under 
navigable  waters;  and  that  any  interference  must  be  deemed 
permanent,  since  whatever  the  exact  position  of  cables,  that 
position  must  be  deemed  permanent.  And  any  "  permanent 
interference  which  prevents  a  vessel  from  going  where  she 
ordinarily  has  a  right  to  go,  and  where,  in  her  manoeuvres,  she 
may  find  it  necessary  to  go,  whether  that  necessity  be  constant 

*»  (The  City  of  Richmond)  V^est-  Am.  Elec.  Cas.  641.  See  also  sec- 
em  Un.  Teleg.  Co.  v.  In  man  &  I.  tions  next  following  herein. 
8S.  Co.,  Lim.,  43  Fed.  85,  3  Am.  27  Western  Un.  Teleg.  Co.  v.  In- 
£lec  Cas.  556.  See  Stephens  &  man  &,  I  SS.  Co.,  59  Fed.  365,  4 
Condit  Transp.  Co.  v.  Western  Un.  Am.  Elee.  Cas.  641,  644-646,  affg. 
TeUg.  Co.,  8  Ben.  (U.  6.  Dist.  Ct.)  S.  C,  43  Fed.  85,  3  Am.  Elec.  Cas. 
MS,  22  Fed.  1301.  556.     For  additional  facU  see  last 

^^Westem  Un.  Taleg.  Co.  ▼.  In-  preceding  sMtioa. 
man  it.  I.  SS.  Co.,  50  Fed.  365,  4 

141 


§§  77-80 


POST    BOADS    ACT 


COMMERCE 


or  frequent,  or  only  occasional,  as  emergencies  may  compel  her, 
seems  to  me  to  constitute  an  '  obstruction.'  "  ^® 

§  77.  Post  Beads  Act  —  Cables  —  Bnrden  of  proof  as  to  ob- 
Btmctions  to  navigation. —  We  have  seen  in  a  prior  section 
when  a  cable  under  waters  is  a  prima, facie  nuisance  or  obstruc- 
tion to  navigation.^®  It  is  also  true  that  where  a  vessel  is 
properly  navigating  at  a  particular  place,  where  it  has  lawful 
right  to  navigate,  and  is  injured  by  contact  with  submarine 
cables,  proper  care  being  exercised,  and  those  in  charge  of  the 
vessel  having  no  knowledge  or  notice  of  the  location  or  position 
of  the  cables,  the  burden  of  proof  is  upon  the  cable  company 
to  show  that  said  cables  do  not,  as  laid,  constitute  an  obstruc- 
tion to  navigation.*® 

§  78.  Post  Beads  Act  —  Vessel  proceeding  by  her  own  power 
is  navigating. —  A  vessel  proceeding  by  her  own  power  is  navi- 
gating, even  though  she  has  reversed  her  screws  and  is  going 
stern  first  through  navigable  mud,  and  manoeuvering  so  as  to 
anchor  at  her  pier.** 

§  79.     Notice  or  knowledge  of  cable  crossing  — Statutes. — 

There  are  certain  Code  provisions  by  which  the  owner  of  a 
vessel  is  liable  for  damages  for  breaking,  injuring  or  destroy- 
ing a  subaqueous  cable  by  dragging  the  vessel's  anchor,  if  no- 
tices of  cable-crossings  are  put  up,  indicating  such  place  of 
crossing,  and  the  telegraph  or  cable  company  may  recover  in 
case  of  injury.*^ 

§  80.  Commerce  —  Navigation  —  Notice  or  knowledge  of 
cable  crossing. —  In  an  English  case,  a  Swedish  vessel,  in  the 
ordinary  course  of  navigation,  dropped  anchor  where  it  had  a 
right  to  drop  it,  and  in  getting  it  up  it  became  entangled  with 


28  (The  City  of  Richmond)  West- 
ern Un.  Teleg.  Co.  v.  Inman  &  I. 
SS.  Co.,  Lim.,  43  Fed.  85,  3  Am. 
Elec.  Cas.  656,  600,  per  Brown,  J. 

29  See  §§  73,  74,  herein. 

30  Western  Un.  Teleg.  Co.  v.  In- 
man &  I.  SS.  Co.,  59  Fed.  305,  4 
Ahl   Elec.    Cas.    641,   644,   affg.    S. 
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C,  43   Fed.   85,  3   Am.   Elec.   Cas. 
556.     See  §§  73,  74,  herein. 

81  Western  Un.  Teleg.  Co.  v.  In- 
man &  I.  SS.  Co.,  59  Fed.  30a«  4 
Am.  Elec.  Cas.  641,  644. 

82  Cal.  Civ.  Code,  §§  537,  639  s 
Wash.  Hiirs  Ann.  Codes,  §§  1562, 
1566;  Ballinger*s  Annot.  Codes  & 
Stat.,  §§  4370,  4374. 
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a  telegraphic  cable  at  the  bottom  of  the  high  seas,  lawfuUjr 
placed  there,  and  said  cable  was  damaged,  or  as  set  forth  in 
the  declaration,  "  dragged,  injured,  and  broke."  In  discuss- 
ing the  effect  of  the  pleadings,  the  court  said  that  a  foreigner 
was  not  bound,  before  casting  anchor  on  the  high  seas,  to  in- 
quire whether  there  was  a  telegraphic  cable  at  the  bottom  which 
might  be  injured  by  the  exercise  of  his  natural  right.  The 
case,  however,  was  narrowed  down  to  one  of  negligence.  It  was 
also  declared  that  the  knowledge  of  the  vessePs  navigator  as 
to  the  position  of  the  cabl6  was  one  for  the  jury.^^  Under  a 
Federal  decision,  where  there  is  no  notice  or  sign  put  up  at 
a  cable-crossing,  and  neither  the  pilot  nor  a  ship's  navigating 
officers  have  knowledge  of  the  position  or  presence  of  sub- 
marine cables,  and  there  is  no  evidence  of  any  malicious  disre- 
gard of  property  rights,  and  the  vessel  is  navigating  in  a  proper 
manner  at  a  place  where  she  has  a  right  to  be,  she  cannot  be 
held  responsible  for  injury  to  cables  caused  by  collision  of  her 
keel  and  screw  therewith,  and  even  if  tlfe  officers  have  knowl- 
edge that  submarine  cables  are  at  the  place,  they  have  a  right 
to  assume  that  they  are  so  constructed,  laid  and  maintained 
as  not  to  interfere  with  navigation.^*  Nor  does  the  knowledge 
of  the  fact  that  other  vessels  on  other  occasions  have  felt  sub- 
marine cables,  and  received  no  injury  therefrom,  impose  upon 
navigators  the  duty  of  changing  the  structure  of  their  vessels 
or  of  navigating  them  at  their  own  peril,  or  of  feeling  the  way 
over  the  cables  to  avoid  a  collision.  The  rule  differs  from  that 
which  would  govern  in  the  case  where  a  vessel  is  knowingly 
or  carelessly  run  into  a  known  or  foreseen  danger.^^     So  the 


w  Submarine  Teleg.  Co.  v.  Dick- 
son, 15  Com.  B.  (N.  S.)  759,  10 
Jut.  (X.  S.)  211,  Allen's  Teleg. 
Cas.  229. 

**  Western  Un.  Teleg.  Co.  v.  In- 
ntan  &  I.  SS.  Co.,  59  Fed.  3G5,  4 
Am.  Elec.  Cas.  641,  646.  In  this 
same  ease  in  the  District  Court, 
the  question  of  notice  or  lack  of 
notice  of  the  existence  of  the  ob- 
struction was  raised,  but  the  de- 
cision was  placed  on  another 
{ground;    (The  City   of  Richmond) 


Western  Un.  Teleg.  Co.  v.  Inman 
&  I.  SS.  Co.,  Lim.,  43  Fed.  85,  3 
Am.  Elec.  Cas.  556. 

33  Blanchard  v.  Western  Un. 
Teleg.  Co.,  60  N.  Y.  510,  1  Am. 
Elec.  Cas.  176,  180,  per  Allen,  J., 
cited  to  the  point  that  a  recovery 
was  upheld,  although  the  injury 
was  the  first  that  had  occurred 
from  the  alleged  cause,  and  not- 
withstanding other  parties  had  fre- 
quently passed  the  obstruction 
without  injuiy;  Ring  v.  Cohoes,  13 
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fact  that  there  is  no  notice  or  warning,  showing  the  location 
of  a  Buhmarine  cable,  does  not  excuse  a  vessel  from  liability 
for  damages  to  said  cable,  occasioned  by  anchoring  in  a  pro- 
hibited portion  of  a  river.*® 

§  81.  Contact  with  submarine  cable  or  telegraph  —  B^^ree 
of  care  of  yessel. —  Where  a  vessel  has  come  into  contact  with  a 
submarine  cable  or  telegraph,  the  navigators  and  officers  are 
bound  to  exercise  their  rights  so  as  not  to  injure  the  same,  or 
if  some  degree  of  injury  is  unavoidable,  this  will  not  justify 
negligence  in  freeing  the  cable.  And  judgment  will  be  ren- 
dered for  the  cable  company  where  its  cable  is  lawfully  placed 
under  navigable  waters,  if  there  is  negligence  or  carelessness 
or  want  of  due  and  proper  care  in  disentangling  or  freeing  a 
cable  from  an  anchor  or  other  part  of  the  ship  or  its  equip- 
ments.®^ So  it  is  held  that  "  The  law  requires  that  each  party 
should  exercise  his  right  so  as  if  possible  to  avoid  a  conflict 
with  the  right  of  the  other.  It  was  the  duty,  therefore,  of  the 
ship  to  disentangle,  if  possible,  her  anchor  from  the  cable  with- 
out injuring  it.  She  was  bound  to  apply  ordinary  skill,  and 
to  take  the  time  necessary  for  this  purpose,  unless  she  thereby 
exposed  herself  to  present  or  imminent  peril."  In  this  case 
the  ship  was  not  in  present  or  imminent  danger,  the  cable 
might,  by  ordinary  care,  skill  and  proper  management,  have 
been  freed  from  the  anchor  without  damage  to  either,  but  it 
was  cut  in  two  by  the  mate,  acting  under  the  master's  orders. 
The  ship  was  condemned  in  damages  and  costs.*®  The  above 
rule  is  based  upon  the  fact  of  actual  knowledge  of  the  contact. 
But  in  a  Federal  case,  an  ocean  steamer  was  near  her  pier 


Hun  (N.  Y.),  S4,  a  case  of  liabiUty 
of  a  municipality  for  accident 
caused  by  obstruction  in  the  high- 
way. Also  cited  upon  the  point 
that  a  violation  of  the  implied  re- 
straint created  by  statute  creates 
a  legal  subject  of  redress,  and  ap- 
plied to  the  erection  and  main- 
tenance of  telegraph  poles  beyond 
the  size  and  height  authorized  by 
•tfttute;     People    v.     Metropolitan 
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Teleph.  &  Teleg.  Co.,  31  Hun  (N. 
Y.),  602. 

3«  Bell  Teleph.  Co.  v.  The  Rapid, 
5  Can.  Exch.  413;  Rapports  Judi- 
ciaries De  Quebec,  12  C.  S.  37. 

87  Submarine  Teleg.  Co.  v.  Dick- 
son, 15  Com.  B.  (N.  S.)  759,  10 
Jur.  (N.  S.)  211,  Allen's  Tel^. 
Cas.  229. 

ssThe  Clara  Killam,  3  Adm.  ft 
Eccl.  161,  Allen's  Teleg.  Cas.  567, 
3  Maritime  L.  Cas.  463. 
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and  was  being  propelled  stem  first  in  a  place  where  the  vessel 
had  a  right  to  be.  "  None  of  the  oflScers,  who  were  at  their 
respective  posts,  and  attentive  to  their  duties,  were  conscious 
of  her  touching,  striking,  or  fouling  anything.  The  second 
oflBcer,  who  was  stationed  at  the  stem,  noticed  a  water-logged 
pile  in  motion  near  the  stem-post,  which  he  surmised  had 
been  started  up  from  the  bottom  by  the  action  of  the  pro- 
peller. Reporting  this  circumstance  the  next  day  to  the  first 
oflScer,  a  diver  was  sent  down  and  found  fragments  of  seven 
or  eight  submarine  cables  entangled  in  the  screw,"  and  twelve 
out  of  twenty-one  cables  were  broken  and  the  steamer  had  to 
be  docked  to  clear  them.  There  was  no  evidence  of  malicious 
disregard  of  another's  property  rights,  and  these  facts  were 
considered  in  the  final  disposition  of  the  case,  and  it  clearly 
appeared  that  had  there  been  such  disregard  of  another's  rights, 
it  would  have  been  considered  an  important  factor  in  the  de- 
termination of  the  case.^®  The  rule,  however,  requiring 
ordinary  care  would  not  apply  in  favor  of  a  telegraph  com- 
pany whose  submarine  cables  are  located  without  lawful  au- 
thority. This  is  not  only  so  held,  but  is  decidedly  implied  in 
other  cases  where  the  premise  is  that  the  cables  injured  were 
or  were  not  lawfully  placed  where  they  were."*^ 

§  81a.  Same  subject. —  In  another  Federal  case,  where  an 
ocean  cable  was  not  improperly  laid,  but  was  lawfully  laid 
and  maintained  by  virtue  of  the  company's  charter,  the  laws 
of  the  State  of  New  York  ^^  and  the  treaty  between  the  United 
States,  Great  Britain,  and  other  nations,^^  the  officers  of  a 
schooner  cut  the  cable  in  order  to  release  the  vessel's  anchor 
which  had  become  entangled  and  the  vessel  was  held  liable.'*^ 
The  court,  per  Townsend,  Dist.  J.,  in  determining  whether  or 
not  the  vessel  was  liable,  said :  "  The  evidence  on  this  point 
is  that  the  night  was  calm  and  clear,  that  the  vessel  was  only 

**We&tem  Un.  Teleg.  Co.  v.  In-  and  the  other  cases  cited  in  this 

man  &  I.  SS.  Co.,  59  Fed.  365,  4  section. 

Am.  Elec.  Cas.  641.     Examine  Do-  ^iLaws  1890,  c.  566,  §  102. 

boy  &  Union  Island  Teleg.  Co.  v.  ^2  24  Stat.   989. 

Be  Magathias,  25  Fed.  697.  «>  The    William    H.    Bailey,    100 

«Doboy  &   Union   Island   Teleg.  Fed.    115,   103   Fed.   799,   111   Fed. 

Co.  V.  De  Magathias,  25  Fed.  697,  (Mem.)    1106. 
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about  a  mile  off  shore,  and  that  the  tugboat  had  agreed  to 
come  back  for  it  in  the  morning.  If,  as  is  contended  by 
counsel  for  claimants,  the  vessel  anchored  within  the  anchor- 
age grounds,  they  were  not  guilty  of  negligence  in  becoming 
entangled,  but,  becoming  entangled,  I  think  they  should  be 
held  guilty  either  of  wilful  injury  or  culpable  negligence,  for 
the  following  reasons :  First,  the  statute  **  provides  that  a 
cable  shall  be  cut  only  when  it  becomes  necessary  in  order 
to  save  life  or  limb  of  a  vessel.  Second,  there  would  have  been 
no  diflSculty  in  waiting,  anchored  as  they  were,  until  morn- 
ing, and  then  cutting  away  the  anchor  when  the  tug  came  to 
take  them  on  their  course.  Third,  it  appears  from  the  testi- 
mony of  the  master  that  they  had  another  anchor  on  board. 
Fourth,  Article  7  of  the  treaty  of  1844  ^^  provides  that  own- 
ers of  such  cables  shall  remunerate  vessel  owners  who  can 
prove  that  they  have  sacrificed  an  anchor  in  order  to  avoid 
injuring  such  cables.  It  was  the  custom  of  libelant  to  re- 
munerate all  vessel  owners  who  lost  anchors  in  such  circum- 
stances. In  the  Clara  Killam  *^  Sir  Robert  Phillimore  held 
in  such  a  case  that  '  it  was  the  duty  of  the  ship  to  disentangle. 


**26  Stat.  V.  17,  §  3. 

*•>  Convention  for  protection  of 
Submarine  Cables.  Concluded 
March  14,  1884;  ratification  ad- 
vised hj  the  Senate  June  12,  1884; 
ratified  by  the  President  January 
26,  1885;  ratifications  exchanged 
^pril  16,  1885;  proclaimed  May  22, 
1885  (Treaties  and  Conventions, 
1889,  p.  1176).  (Compilations  of 
Treaties  in  force.  Prepared  under 
Senate  resolution  Feby.  11,  1904.) 
Articles:  I.  Application  of  con- 
vention. II.  Punishment  for  in- 
juries to  cables.  III.  Requirements 
for  cable  laying.  IV.  Payment  for 
repairs.  V.  Rules  for  ships  laying 
cables.  VI.  Vessels  to  avoid  cables. 
VII.  Losses  from  cables.  VIII. 
Jurisdiction  of  courts.  IX.  Prose- 
cutions for  infractions.  X.  Evi- 
dence of  violations.  XI.  Trials. 
XII.   Laws   to   be  enacted.      XIII. 
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Communication  of  legislation.  XIV. 
Adhesion  of  other  States.  XV.  Bel- 
ligerent action  not  affected.  XVI. 
Ratification.  XVII.  Operation ; 
duration;  additional  article;  Brit- 
ish colonies.  See,  also:  1887.  Final 
protocol  of  agreement  between  the 
United  States  of  America  and 
other  Powers  fixing  May  1,  1888, 
as  the  date  of  effect  of  the  conven- 
tion concluded  at  Paris,  March  14, 
1884,  for  the  protection  of  sub- 
marine cables.  Signed  at  Paris, 
July  7,  1887;  ratification  advised 
by  the  Senate  February  20,  1888; 
ratified  by  the  President  March  1, 
1888;  proclaimed  May  1,  1888. 
(Treaties  and  Conventions,  1889, 
p.  1184.)  (Compilations  of  Treat- 
ies in  force.  Prepared  under  Sen- 
ate resolution  Feby.  11,   1904.) 

«•  L.  R.  3,  Adm.  &  Ecc.  165.   See 
§  81,  herein. 
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if  possible,  her  anchor  from  the  cable  without  injuring  it,' 
and  to  take  the  necessary  time  therefor,  *  unless  she  thereby 
exposed  herself  to  present  or  imminent  peril,'  and  that  such 
a  cable  might  have  been  cleared  in  the  manner  testified  to 
by  the  expert  for  libelant  therein;  and  he  concluded  that  the 
cutting  of  the  cable,  in  circumstances  such  as  those  here  shown, 
was  reckless  and  wrongful."  ^^ 

§  82.  Post  Boads  Act  does  not  include  foreign  oceanic  cables. 
—  The  Post  Eoads  Act  is  intended  to  apply  simply  to  interior 
lines  of  telegraph  designed  for  communication  between  points 
in  the  United  States,  and  not  to  exterior  oceanic  lines  designed 
for  telegraphic  intercourse  with  foreign  lands.  The  statute 
expressly  confers  the  privilege  upon  telegraph  companies  then 
oi^nized  or  thereafter  organized  "  under  the  laws  of  ary 
State."  *« 

§  83.  Begnlation  of  commerce  —  Landing  foreign  submarine 
cable  —  State  and  Federal  anthority. —  In  a  New  York  case  a 
foreign  company  desired  to  land  its  cable  on  the  United  States 
coast.  It  held  a  landing  right  from  the  Government  of  the 
State  of  Virginia,  and  desired  a  declaration  from  the  Federal 
Government  assuring  it  the  enjoyment  without  restriction,  and 
unattackable,  of  the  State  landing  right.  Under  contract  a 
certain  sum  was  to  be  paid  therefor,  and  the  opinion  of  a  New 
York  attorney  was  to  be  obtained.  Application  was  made  to 
the  United  States,  and  it  was  given  as  an  opinion  by  Mr. 
Gresham  that  there  was  no  legislation  conferring  authority 
upon  the  President  to  grant  or  deny  such  permission,  and, 
therefore,  executive  action  would  not  be  binding.  Mr.  Cou- 
dert,  whose  opinion  was  sought,  wrote :  "  I  do  not  apprehend 
any  difficulty  or  danger  in  the  laying  of  the  cable  so  far  as  an 
executive  interference  is  concerned.  At  all  events,  nothing 
further  can  be  done  to  insure  safety.  It  is  evident  that  the 
Executive  can  give  us  no  permission  if  it  disclaim  jurisdiction." 

«T Examine    The    Anita    Berwind,  Y.),  231,  236.  32  N.  Y.  S.  960,  affd. 

107  Fed.  721.  wher§  there  was  held  (Mem.),  155  N.  Y.  688,  citing  opin- 

to  be  no  evidence  of  negligence  in  ion  of  Attorney-General,  1872,  xiv. 

breaking  the  cable.  62. 

♦•De  Castro  v.  Compagnie  Fran- 
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And  also,  ''  Once  the  cable  has  been  laid  its  operations  will  be 
subject  to  the  authority  of  Congress  to  '  regulate  commerce.' 
This,  of  course,  is  a  risk  that  all  enterprises  of  this  kind  must 
incur.  This  comes  to  all."  It  was  urged  in  the  case  that  the 
operation  of  foreign  submarine  cables  was  commerce  which 
Congress  had  the  exclusive  power  to  permit,  legislate  over,  or 
prohibit,  and  not  having  legislated,  it  gave  silent  permission 
that  this  branch  of  foreign  commerce  should  be  free,  subject 
to  future  legislation  by  Congress,  whenever  it  should  see  fit 
to  exercise  its  power.  But  this  question  of  exclusive  power  of 
Congress  or  of  the  right  of  the  State  to  permit  such  landing  of 
submarine  cables  by  foreign  corporations  was  held  not  neces- 
sary to  determine.  It  was  said,  however,  by  the  court,  that  the 
weight  of  authority  would  seemingly  favor  the  exclusive  juris- 
diction of  Congress.  The  decision  turned  upon  the  point, 
whether  the  contract  to  secure  the  asked-for  permission  had 
been  complied  with,  and  it  was  held  that  it  had  not.***  But, 
in  the  Federal  Circuit  Court,  it  is  held  that  the  power  to  con- 
sent to  the  landing  of  such  a  cable  should  not  be  settled  by  the 
courts,  as  it  was  within  the  absolute  authority  of  Congress, 
even  if  not  within  the  power  of  the  executive.  It  is  also 
held  that  where  a  foreign  telegraphic  cable  is  laid,  a  pre- 
liminary injunction  will  not  be  issued  to  prevent  the  laying 
and  landing  of  said  cable  upon  the  territory  of  the  United 
States  without  its  consent,  where  it  does  not  appear  that  any 
individual  or  the  Government  will  sustain  irreparable  injury 
by  the  operation  of  said  line  imtil  final  hearing.**^ 

*»  De  Castro  v.  Compagnie  Fran-  ^^  United  States  v.  La  Campagnie 

caise  du  Teleg.    de   Paris,   85  Hun  Francaise     des     Cables     Telegraph- 

(N.  Y.),  231,  236,  32  N.  Y.  S.  960,  iques   (C.  C,  S.  D.  N.  Y.),  77  Fed. 

affd.    (Mem.),  155  N.  Y.  688.  495. 
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§  83a.  Preliminary  statement. 

83b.  National  and  State  govern- 
mental powers  —  Federal 
Constitution  —  Generally. 

83c.  Reasonable  police  regula- 
tion by  State  or  Territory 
and  regulation  of  inter- 
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principles. 
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governing  taxation  by 
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stitution —  Taxation  — 
Generally. 

86.     Commerce  —  Federal     Con- 
stitution - 
franchise. 

86.  Commerce  —  Federal 

stitution  —  Taxation 
franchise  continued. 

87.  Commerce  —  Federal     Con- 

stitution —  Taxation  of 
franchise  continued. 

88.  Commerce  —  Federal     Con- 

stitution —  Taxation  of 
messages  or  receipts  there- 
from. 
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stitution —  Single  tax  on 
receipts  —  When  partly 
valid   and   partly   invalid. 


Taxation     of 


Con- 
of 


89rfl  Taxation     by     valuation  — 
Gross     receipts  —  Statu- 
tory rule  or  method  of  as- 
certaining value. 
90.     Commerce  —   Federal    Con- 
stitution —  Tax  on  Unit- 
ed     States       Government 
messages. 
90a.  Taxation  of  tangible  and  in- 
tangible property  as  a  sys- 
tem. 
90b.  Taxation   of   property   as    a 
system  —  Board  of  Equal- 
ization —  Effect  of  State 
decision. 

Commerce  —  Federal  Con- 
stitution —  Taxation  of 
capital  stock  and  proper- 
ty—  Mileage  basis. 

Same  subject  continued. 

Taxation  of  railroad  com- 
pany —  Operating  tele- 
graph lines. 

Commerce  —  Federal  Con- 
stitution —  Taxation  of 
subways. 

Taxation  of  foreign  tele- 
graph companies. 

Commerce  —  Federal  Con- 
stitution —  Injunction  — 
Taxation. 


91. 


92. 
93. 


94. 


95. 


96. 


§  83a.  Preliminary  statement.— Questions  have  constantly 
ariflen  in  the  Supreme  Court  of  the  United  States  concerning 
the  right  of  a  State  or  municipality  to  tax  corporation  prop- 
erty having  a  situs  within  its  limits  and  employed  in  inter^ 
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state  commerce.  These  questions  include  the  right  to  tax 
franchises ;  taxation  of  property  as  a  system ;  the  nature,  chai^ 
acter,  purpose  and  reasonableness  of  the  tax;  the  mode  of 
taxation;  the  construction  and  constitutionality  of  the  legis- 
lative enactment  imposing  the  tax,  and  various  other  points. 
There  is  also  involved,  the  discussion  of  National  and  State 
governmental  powers;  the  Federal  and  State  constitutions,  the 
regulation  of  interstate  commerce;  the  rights  of  the  several 
States;  reasonable  police  ^gulat  ions  by  the  State  or  Territory; 
and  local  governmental  supervision,  etc.,  and  although  these 
discussions  cover  a  large  field  and  are  not  confined  to  tele- 
graph, telephone  and  other  corporations  using  electricity, 
nevertheless  the  principles  involved  are  of  great  importance 
in  determining  the  relative  rights  of  these  corporations  and 
the  government.  Certain  of  these  questions  have  been  dis- 
cussed and  the  principles  stated  in  recent  cases  in  the  United 
States  Supreme  Court,  so  clearly  and  concisely  that  they  are 
noted  in  the  following  sections  as  additional  and  binding  au- 
thority upon  the  legal  propositions  considered  in  this  treatise. 

§  83b.  National  and  State  governniental  powers  —  Federal 
Constitution  —  Generally. * — The  powers  of  the  National  and 
State  governments  must  rest  primarily  upon  the  source 
of  power.  What  this  source  of  power  is,  is  well  stated  in 
a  late  case  in  the  Federal  Supreme  Court,  where  it  is  de- 
clared that  the  National  government  is  one  of  enumerated 
powers,  and  a  power  enumerated  and  delegated  by  the  consti- 
tution to  Congress  is  comprehensive  and  complete,  without 
other  limitations  than  those  found  in  the  constitution  itself. 
To  preserve  the  even  balance  between  the  National  and  State 
governments  and  hold  each  in  its  separate  sphere,  is  the  duty 
of  all  courts  and  pre-eminently  of  the  United  States  Supreme 
Court  Amongst  the  implied  matters  in  the  constitution  is, 
that  the  Nation  may  not  prevent  a  State  from  discharging  its 
ordinary  governmental  functions,  and  no  State  is  authorized 
to  interfere  with  the  National  government  in  the  free  exercise 
of  the  powers  conferred  upon  it.  This  language  is  not  only 
applicable  in  numerous  cases  of  the  character  under  considera- 

1  See  §  83a  herein. 
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tion  herein,  but  what  is  further  said  by  the  court  in  the  same 
case  is  also  pertinent  in  all  those  cases  considered  ii\  this  and 
the  following  chapter  where  the  construction  and  application 
of  the  Constitution  of  the  United  States  is  involved.  The 
words  used  are  these:  The  Constitution  is  a  written  instru* 
ment,  and,  as  such,  its  meaning  does  not  alter.  Its  language, 
as  a  grant  of  power  to  the  National  Government,  is  general, 
and,  as  changes  come  in  social  and  political  life,  it  embraces 
all  new  conditions  within  the  scope  of  the  powers  conferred. 
In  interpreting  the  Constitution  recourse  must  be  had  to  the 
common  law,  and  also  to  the  position  of  the  framers  of  the 
instrument,  and  what  they  must  have  understood  to  be  the 
meaning  and  scope  of  the  grants  of  power  contained  therein 
must  be  considered.  That  which  is  implied  is  as  much  a 
part  of  the  constitution  as  that  which  is  expressed.^* 

§  83c.    Seasonable  police  regulations  by  State  or  Territozy  ** 
Begolation  of  interstate  comineroe  —  Qeneral  principles. —  Be- 

ferring  to  what  is  said  in  the  two  preceding  sections  the  most 
recent  statement  of  the  Federal  Supreme  Court  is,  that  a  State 
or  Territory  has  the  right  to  legislate  for  the  safety  and  wel- 
fare of  its  people,  which  is  not  taken  from  it  because  of  the 
exclusive  right  of  Congress  to  regulate  interstate  commerce, 
except  in  cases  where  the  attempted  exercise  of  authority  by 
the  legislature  is  in  conflict  with  an  act  of  Congress  or  is  an 
attempt  to  regulate  interstate  commerce.  The  exercise  of  the 
police  power  may  and  should  have  reference  to  the  peculiar 
situation  and  needs  of  the  community,  .and  in  the  exercise  of 
such  power  a  State  or  Territory  may  make  rules  and  regula- 
tions, not  amounting  to  regulations  of  interstate  conmierce, 
the  exclusive  power  to  regulate  such  commerce  being  vested 
by  the  Constitution  in  Congress,  and  other  laws  which  under- 
take regulations  thereof  or  impose  burdens  upon  it  are  in- 
valid.^    There  are  also  certain  cases  in  the  Federal  courts 

la  South      Carolina      ▼.      United  sKew  Mexico  ex  rel.  McLean  & 

States,  199  U.  S.  437,  44S,  26  Sup.  Co.  v.  Denver  &.  Hio  Grande   Ry. 

Ct.   — ,    per    Mr.    Justice    Brewer.  Co.,  203  U.  8.  38.   The  above  prin- 

TBis  was  a  case  of  license  taxes  and  ciples  were  applied  in  this  case  to 

the  control  by  the  State  of  the  sale  an  inspection  law  of  the  Territory 

of  liquor  by  the  dispensary  system,  of  New  Mexico  relating  to  hid«s, 
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"  familiar  to  the  profession,  that  recognize  the  possession  by 
each  State  of  the  power,  never  surrendered  to  the  govern- 
ment of  the  Union,  of  guarding  and  promoting  the  public  in- 
terests by  reasonable  police  regulations  that  do  not  violate 
the  Constitution  of  the  State  or  the  Constitution  of  the  United 
States."  *  So  a  State  has  the  right  to  classify  occupations 
and  impose  different  taxes  upon  different  occupations.  The 
necessity  for  and  the  amount  of  the  tax  are  exclusively  within 
the  control  of  the  State  legislature,  and  in  the  absence  of  dis- 
crimination against  citizens  of  other  States,  its  determination 
in  regard  thereto  will  not  be  criticised  by  the  Federal  Supreme 
Court.* 

§  83d.  Established  propoaitionB  governing  taxation  by  States 
and  municipalities. —  In  another  decision  in  the  United  States 
Supreme  Court  the  following  propositions  governing  the  tax- 
ation by  States  and  their  municipalities  of  corporations  en- 
gaged in  carrying  on  interstate  commerce  are  declared  by  Mr. 
Justice  Brewer  to  "  have  been  adjudicated  so  often  as  to  be 
no  longer  open  to  discussion":  (1)  The  Constitution  of  the 
United  States  having  given  to  Congress  the  power  to  regulate 
commerce,  not  only  with  foreign  nations,  but  among  the  several 
States,  that  power  is  necessarily  exclusive  whenever  the  sub- 
jects of  it  are  national  in  their  character,  or  admit  only  of  one 
uniform  system  or  plan  of  regulation.**     (2)   No  State  can 


and  it  was  claimed  that  said  law 
was  unconstitutional  in  undertak- 
ing to  regulate  interstate  commerce 
Tind  lay  upon  it  a  tax  not  within 
the  power  of  local  legislature 
to  exact.  It  was  also  urged  that  it 
was  a  mere  revenue  law  and  in  no 
just  sense  an  inspection  law  and 
not  within  the  police  power  of  the 
Territory;  and  that  the  law  was  in- 
valid because  it  imposed  an  un- 
reasonable fee  for  inspection. 

8  Chicago,  Burlington  &  Q.  R.  Co. 
V.  Drainage  Commissioners,  200  U. 
&  561,  584,  26  Sup.  Ct.  341.  This 
case  is  followed  in  West  Chicago 
Street  Rd.  Co.  v.  Chicago,  201  U. 
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S.  506,  a  case  of  a  tunnel  by  a 
street  railroad  company  under  a 
navigable  stream  and  the  duty  of 
a  municipality  to  protect  the  un- 
obstructed navigation  of  navigable 
waters  under  its  jurisdiction;  the 
construction  of  a  city  ordinance 
was  also  involved  and  considered. 

*Kehrer  v.  Stewart,  197  U.  S. 
60,  49  L.  Ed.  663,  25  Sup.  Ct.  403. 

6  Quoting  Mr.  Justice  Bradley  in 
Robbins  v.  Shelby  County  Taxing 
District,  120  U.  S.  489,  492,  30  L. 
Ed.  694,  696,  1  Inters.  Com.  Rep. 
45,  46,  7  Sup.  Ct.  592,  593,  and 
citing  in  addition  the  following 
cases:     Fargo  v.  Michigan,  121  U. 
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oompel  a  party,  individual  or  corporation  to  pay  for  the  privi- 
lege of  engaging  in  interstate  commerce.^  (3)  This  immunity 
does  not  prevent  a  State  from  imposing  ordinary  property 
taxes  upon  property  having  a  situs  within  its  territory,  and 


S.  230,  246,  8ub  nom.  Fargo  v. 
Stevens,  30  L.  Ed.  888,  894,  1 
Inters.  Com.  Rep.  51,  7  Sup.  Ct. 
857;  Philadelphia  &  S.  Mail  SS. 
Co.  V.  Pennsylvania,  122  U.  S.  326, 
336,  346,  30  L.  Ed.  1200,  1201, 
1205,  1  Inters.  Com.  Rep.  308,  7 
Sup.  Ct.  1118;  W.  U.  T.  Co.  v. 
Pendleton,  122  U.  S.  347,  357,  30 
L.  Ed.  1187,  1189,  1  Inters.  Com. 
Rep.  306,  7  Sup.  Ct.  1126;  Bowman 
V.  Chicago  &  N.  W.  R.  Co.,  125 
U.  S.  465,  497,  31  L.  Ed.  700,  711, 
1  Inters.  Com.  Rep.  823,  8  Sup.  Ct. 
689,  1062;  Leloup  v.  Port  of  Mo- 
bile, 127  U.  S.  640,  648,  32  L.  Ed. 
311,  314,  2  Inters.  Com.  Rep.  134, 
8  Sup.  Ct.  1380;  Asher  v.  Texas, 
128  U.  8.  129,  131,  32  L.  Ed.  368, 
369,  2  Inters.  Com.  Rep.  241,  9 
Sup.  Ct.  1;  Stoutenburgh  v.  Hen- 
nick,  129  U.  S.  141,  148,  32  L. 
Ed.  637,  639,  9  Sup.  Ct.  256;  Leisy 
V.  Hardin,  135  U.  S.  100,  110,  34 
L.  Ed.  128,  132,  3  Inters.  Com. 
Rep.  36,  10  Sup.  Ct.  681;  Lyng  v. 
Michigan,  135  U.  S.  161,  34  L.  Ed. 
150,  10  Sup.  Ct.  725,  3  Inters.  Com. 
Rep.  143;  McCall  v.  California,  136 
U.  S.  104,  109,  34  L.  Ed.  391,  392, 
3  Inters.  Com.  Rep.  181,  10  Sup. 
Ct.  881 ;  Re  Rahrer,  140  U.  S.  645, 
555,  sub  nom;  Wilkerson  v.  Rahrer, 
35  L.  Ed.  672,  574,  11  Sup.  Ct. 
865;  Crutcher  v.  Kentucky,  141  U. 
S.  47,  68,  35  L.  Ed.  649,  652,  11 
Sup.  Ct.  851;  Brennan  v.  Titus- 
ville,  153  U.  S.  289,  304,  38  L.  Ed. 
719,  723,  4  Inters.  Com.  Rep.  658, 
14  Sup.  Ct.  829;  Interstate  Com- 
merce Commission  v.  Brimson,  154 
U.   S.   447,    471,   38   L,    Ed.    1047, 


1055,  4  Inters.  Com.  Rep.  545,  14 
Sup.  St.  1125;  United  States  v.  E. 
C.  Knight  Co.,  156  U.  S.  1,  21,  39 
L.  Ed.  325,  332,  15  Sup.  Ct.  249; 
Schollenberger  v.  Pennsylvania,  171 
U.  S.  1,  43  L.  Ed.  49,  18  Sup,  Ct. 
757;  Addyston  Pipe  &  Steel  Co.  v. 
United  States,  175  U.  S.  211,  44  L. 
Ed.  136,  20  Sup.  Ct.  96;  Stockard 
V.  Morgan,  185  U.  S.  27,  46  L.  Ed. 
785,  22  Sup.  Ct.  676. 

8  The  court  cites  to  this  proposi- 
tion: Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  211, 
29  L.  Ed.  158,  164,  1  Inters.  Com. 
Rep.  382,  5  Sup.  Ct.  826;  Pickard 
V.  Pullman  Southern  Car  Co.,  117 
U,  S,  34,  29  L.  Ed.  785,  6  Sup.  Ct. 
635;  Robbins  v.  Shelby  County 
Taxing  District,  120  U.  S.  489,  30 
L.  Ed.  694,  1  Inters.  Com.  Rep.  45, 
7  Sup.  Ct.  592;  Fargo  v.  Michigan, 
121  U.  S.  230,  245,  sub  nom.  Fargo 
V.  Stevens,  30  L.  Ed.  888,  894,  1 
Inters.  Com.  Rep.  61,  7  Sup.  Ct. 
857;  Philadelphia  &  S.  Mail  SS. 
Co.  v.  Pennsylvania,  122  U.  S.  326, 
336,  30  L.  Ed.  1200,  1201,  3  Inters. 
Com.  Rep.  308,  7  Sup.  Ct.  1118; 
Leloup  V.  Port  of  Mobile,  127  U. 
S.  640,  645,  32  L.  Ed.  311,  313,  2 
Inters.  Com.  Rep.  134,  8  Sup.  Ct. 
1380,  2  Amer.  Elec.  Cas.  79;  Asher 
V.  Texas,  128  U.  S.  129,  32  L.  Ed. 
368,  2  Inters.  Com.  Rep.  241,  9 
Sup.  Ct.  1;  Lyng  v,  Michigan,  136 
U.  S.  101,  166,  34  L.  Ed.  150,  153, 
3  Inters.  Com.  Rep.  143,  10  Sup. 
Ct.  725;  McCall  v.  California,  136 
U.  S.  104,  113,  34  L.  Ed.  391,  394, 
10  Sup.  Ct.  881;  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47,  68,  36  L.  Ed. 
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employed  in  interstate  commerce  J  (4)  The  franchise,  of  a 
corporation^  although  that  franchise  is  the  business  of  inter- 
state commerce,  is,  as  a  part  of  its  property,  subject  to  State 
taxation,  provided,  at  least,  the  franchise  is  not  derived  from 
the  United  States.®  (6)  Xo  corporation,  even  though  engaged 
in  interstate  commerce,  can  appropriate  to  its  own  use  prop- 
erty, public  or  private,  without  liability  to  charge  therefor.^ 


($49,  652,  II  Sup.  Ct.  851;  Adams 
Express  Co.  v.  Ohio  State  Auditor, 
165  U.  S.  194,  220,  41  L.  Ed.  683, 
695,  17  Sup.  Ct.  305. 

7  The  court  cites  to  this  proposi- 
tion:    State  tax  on  Railway  gross 
receipts,  15  Wall.   (U.  S.)  284,  293, 
suh  nom.  Philadelphia  &  R.  R.  Co. 
V.    Pennsylvania,    21    L.    Ed.    164, 
167;    Delaware    Railroad    Tax,    18 
Wall.    (U.  S.)    206,  232,  Sub  nom. 
Minot  V.  Philadelphia  W.  &  B.  R. 
Co.,  21  L.  Ed.  888,  896;  W.  U.  T. 
V.   Texas,   105   U.    S.   460,   464.   26 
L.   Ed.    1067,    1068,    1    Amer.   Elec. 
Cas.   373;   Gloucester   Ferry  Co.  v. 
Pennsylvania,    114   U.   S.    196,  211, 
29  L.  Ed.   158,  164,  1   Inters.  Com. 
Rep.  382,  6  Sup.  Ct.  826;  W.  U.  T. 
Co.  V.  The  Atty.  Gcn'l,    125  U.    S. 
630,  311  L.  Ed.  790,  8  Sup.  Ct.  961, 
2   Amer.   Elec.   Cas.    57;    Marye   v. 
Baltimore  &  O.   R.  Co.,   127  U.  S. 
117,  123,  32  L.  Ed.  94,  96,  8  Sup. 
Ct.    1037;    Leloup   v.    Port   of   Mo- 
bile, 127  U.  S.  640,  649,  8  Sup.  Ct. 
1380,  32  L.  Ed.  311,  314,  2  Amer. 
Elec.  Cas.  79,  2   Inters.  Com.   Rep. 
134;    Pullman   Palace    Car    Co.    v. 
Pennsylvania,   141  U.   S.   18,  35  L. 
Ed.  613,  3   Inters.  Com.   Rep.   595, 
U   Sup.  Ct.  876;   Attorney-General 
V.  W.  U.  T.  Co.,  141  U.  S.  40,  35 
L.   Ed.   6,   28,    11    Sup.   Ct.   889,   3 
Amer.  Elec.  Cas.  20;  Pittsburg,  C. 
C.  &  St.  L.  R.  Co.  v.   Backus,  154 
U.  S.  421,  38  L.  Ed.  1031,  14  Sup. 
Ot.  1114;  W.  U.  T.  Co.  v.  Taggart, 
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163  U.  S.  1,  41  L.  Ed.  49,  16  Sup. 
Ct.  1054,  6  Amer.  Elec.  Cas.  621; 
Adams  Express  Co.  v.  Ohio  State 
Auditor,  165  U.  S.  194,  220,  41  L. 
Ed.  083,  695,  17  Sup.  Ct.  305. 

*The  court  cites  to  this  proposi- 
tion: Delaware  Railroad  Tax,  18 
Wall.  (U.  S.)  206,  232,  Sub  nom. 
Minot  v.  Philadelphia  W.  &  B.  R. 
Co.,  21  L.  Ed.  888,  896;  Postal 
Telegraph  Cable  Co.  v.  Adams,  155 
l\  S.  688,  696,  15  Sup.  Ct.  268, 
360,  5  Inters.  Com.  Rep.  1,  39  L. 
Ed.  311,  316,  5  Amer.  Elec.  Cas. 
636;  New  York,  L.  E.  &  W.  R.  Co. 
v.  Pennsylvania,  158  U.  S.  431,  437, 
39  L.  Ed.  1043,  1045,  15  Sup.  Ct. 
896;  Central  Pacific  R.  Co.  v.  Cal- 
ifornia, 162  U.  S.  91,  40  L.  Ed. 
903,  16  Sup.  Ct.  766;  Western  U. 
T.  Co.  v.  Taggart,  163  U.  S.  18, 
16  Sup.  Ct.  1054,  41  L.  Ed.  49,  55; 
Western  Un.  Teleg.  Co.  v.  Missouri 
ex  rel.  Gottlieb,  190  U.  S.  412,  23 
Sup.  Ct.  730,  47  L.  Ed.  1116. 

9  The  court  cites  to  this  proposi- 
tion: Western  Union  Packet  Co. 
V.  St.  Louis,  100  U.  S.  423,  25  L. 
Ed.  688;  Cincinnati  P.  B.  S.  &  P. 
Co.  V.  Catlettsburg,  105  U.  S.  559, 
26  L.  Ed.  1169;  Parkersburgh  ft  0. 
River  Transp.  Co.  v.  Parkersburgh, 
107  U.  S.  691,  2  Sup.  Ct.  732,  27 
L.  Ed.  584;  Huse  v.  Glover,  119  U. 
S.  543,  30  L.  Ed.  487,  7  Sup.  a. 
313;  OuachiU  ft  M.  River  Packet 
Co.  v.  Aiken,  121  U.  S.  444,  30  L. 
Ed.  976,  7  Sup.  Ct.  907,  1   Inters. 
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And  where  telegraph  companies,  engaged  in  interstate  com- 
merce, carry  on  their  business  so  as  to  justify  police  super- 
vision, the  municipality  is  not  obliged  to  furnish  such  super- 
vision for  nothing,  but  it  may,  in  addition  to  ordinary  property 
taxation,  subject  the  corporations  to  reasonable  charges  for  the 
expense  thereof.  ^^ 


Com.  Rep.  379;  St.  Louis  v.  West- 
ern Un.  Teleg.  Co.,  148  U.  S.  92,  37 
L.  Ed.  380,  13  Sup.  Ct.  485,  4 
Amer.  Elec.  Cas.  102,  149  U.  S. 
465,  37  L.  Ed.  810,  13  Sup.  Ct. 
990;  Postal  Teleg.  Cable  Co.  v.  Bal- 
timore, 156  U.  S.  210,  39  L.  Ed. 
399,  15  Sup.  Ct.  356;  Richmond 
V.  Southern  Bell  Teleph.  &  Teleg. 
Co.,  174  U.  S.  761,  771,  43  L.  Ed. 
1162,  1167,  19  Sup.  Ct.  778,  7  Am. 
Elec.  Cas.  788. 

i«  Atlantic  &  Pacific  Teleg.  Co.  v. 
Philadelphia,    190    U.    S.    160,    23 
Sup.    Ct.    817,    47    L.    Ed.    995,    8 
Amer.  Elec.  Cas.  369   (see  Philadel- 
phia   V.    Atlantic    &    Pacific   Teleg. 
Co.,  127  Fed.  370),  reversing  judg- 
ment and  remanding  case  with  in- 
structions to  set  aside   the   verdict 
and   grant   a   new   trial.     The   fol- 
lowing is  a   statement  of  the  case 
by    Mr.     Justice    Brewer:       "This 
action  was  commenced  in  the  Com- 
mon Pleas  Court  of  Philadelphia  on 
December  31,    1891,   to   recover  the 
sum    of   $3,715   as    license    fees   al- 
leged  to   be   due   the    city    for    the 
six  preceding  years.     The  case  was 
removed   by    the    defendant    to    the 
Circuit  Court  of  the  United  States 
for    the   Eastern   District   of   Penn- 
sylvania.    A   trial    was  had  before 
the  court  and  a  jury,  which  result- 
ed   in   a  verdict  and  judgment   for 
the  plaintiff  for  a  part  of  the  sum 
claimed,  which  judgment  was  there- 
after reversed  by  the  Circuit  Court 
of    Appeals.      A    second    trial    was 
bad  in  April,  1901,  before  the  court 


and    a   jury,    which    resulted    in    a 
verdict  and  judgment  for  the  full 
amount      claimed,      with      interest. 
From  such  judgment  the  case  was 
brought   to   this   court   directly    on 
writ  of  error,  on  the  ground  that 
it  involved  the  construction  and  ap- 
plication of  the  Constitution  of  the 
United  States;  that  the  action  was 
brought   to    recover   from   the   tele- 
graph     company      certain      license 
charges  imposed  by  the  city  which 
the  company  claimed  the  city  had 
no   right   or   power   to   impose,   for 
the  reason  that  it  was  a  regulation 
of   commerce    between    the    States." 
See  Philadelphia  v.  Atlantic  &  Pa- 
cific  Teleg.    Co.,    102    Fed.    254,    89 
Fed.  454,  32  C.  C.  A.  253.     It  was 
declared  in  the  principal  case  that 
the  tax  sought  to  be  collected  was 
not   a    tax    upon    the    property    or 
franchise  of  the  company  nor  in  the 
nature  of  rental  for  occupying  cer- 
tain  portions   of   the   street   nor   a 
charge  for  the  privilege  of  engaging 
in   the   business   of   interstate   com- 
merce, but  one  for  the  enforcement 
of   local    governmental    supervision, 
such  as  was  presented  in  Western 
Union   Teleg.   Co.   v.   Newhope,    187 
U.  S.  419,  23  Sup.  Ct.  204,  and  it 
was    held,    following    this    decision, 
that  the  city  had  power  to  pass  an 
ordinance  requiring  the  company  to 
pay  a  reasonable  license  fee  for  the 
enforcement   of   local   governmental 
supervision,    but    that    it    did    not 
follow    that    the    municipality    was 
not    subject    to    restraint    in    the 
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§  84.  Commerce  —  Federal  Constitution  —  Taxation  —  Gen- 
erally.— Interstate  oommerce  cannot  be  taxed  in  any  form  by 
a  State  either  on  the  receipts  from  that  business,  or  on  that 
occupation  or  business  itself.  A  State  tax  cannot  be  imposed 
on  telegraphic  messages  sent  in  the  service  of  the  Government, 
nor  on  those  sent  by  any  person  from  one  State  to  another, 
nor  can  such  tax  be  lawfully  imposed  upon  the  entire  opera- 
tion of  a  telegraph  company  having  lines  extending  into  other 
States.  Such  a  corporation  having  accepted  the  benefits  of  the 
Post  Roads  Act*^  cannot  be  excluded  from  doing  business 
within  a  State,  because  of  nonpayment  of  taxes.  The  same 
principles  as  to  the  exclusive  power  of  Congress  to  regulate 
commerce,  and  the  invalidity  of  State  legislation,  which  mate- 
rially regulates,  hinders  or  interferes  with  interstate  commerce, 
apply  to  taxation  by  the  State,  equally  as  in  other  cases.  This 
exemption  of  interstate  and  foreign  commerce  from  State  legis- 
lative action  does  not,  however,  prevent  its  taxation  of  the 
property  of  those  engaged  in  commerce,  located  within  the 
State  as  the  property  of  other  citizens  is  taxed,  nor  from  r^u- 
lating  matters  of  local  concern,  which  may  incidentally  affect 


amount  of  charge  which  it  so  ex- 
acted, although  the  municipality 
was  at  liberty  to  make  the  charge 
large  enough  to  cover  any  reason- 
able anticipated  expenses  and  had 
authority  to  fix  such  charge  in  ad- 
vance without  waiting  for  the  ex- 
piration of  the  period  for  which 
the  license  is  granted."  It  may  not 
act  arbitrarily  or  unreasonably,  but 
the  risk  may  rightfully  be  cast 
upon  the  licensee,  and  the  charge 
cannot  be  avoided  because  it  subse- 
quently appears  that  it  was  some- 
what in  excess  of  the  actual  ex- 
pense of  the  supervision,  nor  can 
the  licensee  then  recover  the  dif- 
ference between  the  amount  of  the 
license  and  such  cost."  The  court 
further  declared  that  the  license 
was  confessedly  not  for  the  pur- 
pose of  raising  revenue.  "  Indeed, 
if   it   were,    as   it   appears   by    the 
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affidavit  of  defense  that  the  com- 
pany had  paid  all  taxes  charged 
upon  its  property  as  property,  it 
might  be  obnoxious  to  a  complaint 
of  double  taxation." 

If  a  corporation,  although  en- 
gaged in  the  business  of  interstate 
commerce,  so  carries  on  its  business 
as  to  justify  at  the  hands  of  a 
municipality  a  police  supervision 
of  the  property  and  instrumentali- 
ties used  thereon,  the  municipality 
is  not  bound  to  furnish  such  super- 
vision for  nothing,  and  may  in  ad- 
dition to  ordinary  property  taxa- 
tion subject  the  corporation  to  a 
charge  by  way  of  a  license  tax  for 
the  expense  of  the  supervision. 
Norwood  Borough  v.  Western  Un- 
ion Teleg.  Co.,  25  Pa.  Super.  Ct. 
406. 

11  Act  of  Congress.  July  24,  1866, 
noted  throughout  this  chapter. 
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commerce.  The  Post  Eoads  Act  could  never  have  been  in- 
tended to  confer  upon  a  foreign  corporation  the  authority  to 
enter  another  State  and  to  erect  poles  and  lines  therein,  with- 
out being  obligated  to  pay  its  fair  proportion  of  State  taxes 
necessary  to  its  support,  nor  to  exempt  it  from  obedience  to  its 
laws  within  the  limitations  above  specified.  These  principles 
have  been  constantly  asserted.  ^^  And  whether  the  property  of 
a  telegraph  company,  having  a  situs  in  a  State,  be  tangible  or 
intangible,  such  property  is  not  exempt  from  taxation  even 
though  the  company  has  accepted  the  provisions  of  the  Post 
Roads  Act.^®  "  It  is  not  and  cannot  be  doubted,"  declares 
Mr.  Justice  Gray,  "  that  each  State  of  the  Union  may  tax  all 
property,  real  and  personal,  within  its  borders,  belonging  to 
persons  or  corporations,  although  employed  in  interstate  or 
foreign  commerce,  provided  the  rights  and  powers  of  the  Na- 
tional Goxemment  are  not  interfered  with.**     So  it  is  also 


isLeloup  V.  Port  of  Mobile,  127 
U.  S.  640,  8  Sup.  Ct.  1380,  21  Am. 
&  Eng.  Corp.  Cas.  26,  12  Inter. 
Com.  Rep.  134,  2  Am.  Elec.  Cas. 
79,  per  Mr.  Justice  Bradley;  West- 
ern Un.  Teleg.  Co.  v.  Attorney- 
General  of  Mass.,  125  U.  S.  530,  31 
L.  Ed.  790,  8  Sup.  Ct.  961,  21  Am. 
k  Eng.  Corp.  Cas.  13,  2  Am.  Elec. 
Cas.  57,  per  Mr.  Justice  Miller; 
Crutcher  v.  Kentucky,  141  U.  S.  47, 

11  Sup.  Ct.  851;  Dobbins  v.  Erie 
Co.,  16  Pet.  (U.  S.)  435;  Brown 
V.  Maryland,  12  Wheat.  (U.  S.) 
419,  per  Mr.  Chief  Justice  Mar- 
shall; Western  Un.  Teleg.  Co.  v. 
Alabama,  132  U.  S.  472,  10  Sup. 
Ct.  161;  State  Tonnage  Tax  Cases, 

12  Wall.  (U.  S.)  212;  Western  Un. 
Teleg.  Co.  v.  Commonwealth  of 
Pennsylvania,  128  U.  S.  39,  9  Sup. 
Ct.  6,  25  Am.  &  Eng.  Coi'p.  Cas. 
577,  2  Am.  Elec.  Cas.  88,  revg.  S. 
C,  110  Penn.  St.  405,  1  Am.  Elec. 
Cas.  756;  Osborne  v.  Florida,  164 
U.  S.  650,  17  Sup.  Ct.  214;  Postal 
Teleg.  Cable  Co.  v.  Adams,  71  Miss. 
565,  42   Am.   St.   Rep.   478,  4  Am. 


£lec.  Cas.  606,  614,  14  So.  36,  per 
Woods,  J.,  quoting  with  approval 
from  Mr.  Justice  Miller  in  the  case, 
125  U.  S.  530,  cited  in  this  note; 
State  Freight  Tax  Cases,  15  Wall. 
(U,  S.)  232,  per  Mr.  Justice 
Wayne.  See  cases  in  next  note 
herein. 

>»  Western  Union  Teleg.  Co.  v. 
City  of  Omaha  (Neb.  1905),  103 
N.  W.  84;  State  ex  rel.  Gottlieb 
V.  Western  Union  Teleg.  Co.,  166 
Mo.  502,  65  S.  W.  775,  8  Am.  Elec. 
Cas.  390,  aff'd.  Western  Union 
Teleg.  Co.  v.  State,  Gottlieb,  190 
U.  S.  412,  47  L.  Ed.  1116,  23  Sup. 
Ct.   730. 

No  State  or  municipal  corpora- 
tion can  assess  upon  a  telegraph 
company  which  has  accepted  the 
provisions  of  the  Post  Roads  Act, 
a  general  license  tax,  although  the 
property  of  such  company  may  be 
taxed  as  all  other  property  is  taxed. 
Postal  Teleg.  Cable  Co.  v.  City  of 
Richmond,  99  Va.   102. 

J*  Western  Un.  Teleg.  Co.  v.  Tag- 
gart,    163   U.   S.    1,  41   L.   Ed.   49, 
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declared  that  "  it  is  enough  for  the  State  that  it  finds  within 
its  borders  property  which  is  of  a  certain  value.  What  has 
caused  that  value  is  immaterial  —  it  is  protected  by  State 
laws ;  and  the  rule  of  all  property  taxation  is  the  rule  of  value, 
and  by  that  rule  property  engaged  in  interstate  commerce  is 
•  controlled  the  same  as  property  engaged  in  commerce  within 
the  State.  Neither  is  this  an  attempt  to  do  by  indirection 
what  cannot  be  done  directly,  that  is,  to  cast  a  burden  upon 
interstate  commerce.  It  comes  rather  within  that  large  class 
of  State  action,  like  certain  police  restraints,  which,  while  in- 
directly afifecting,  cannot  be  considered  as  a  regulation  of 
interstate  commerce  or  a  direct  burden  upon  its  free  exer- 
cise." ^^  Again,  it  will  not  be  assumed  that  a  State  taxation 
statute  was  intended  to  operate  outside  the  State  limits,  or 
otherwise  than  upon  property  within  its  territorial  lines,  nor 
need  such  intent  with  relation  to  the  scope  of  its  territorial 
operation  be  expressly,  in  terms,  declared  in  every  section  of 
a  tax  act.  If  it  is  intended  to  reach  outside  property  by 
such  statute,  the  language  expressing  such  intention  must  be 
clear  —  such   intent  cannot   arise   by   implication.^®     But  an 


16  Sup.  Ct.  1054,  6  Am.  Elec.  Cas. 
621,  622.  See  also  Sanford  v.  Poe, 
37  U.  S.  App.  378,  16  U.  S.  C.  C. 
A.  305,  69  Fed.  546,  1  Ohio  Dec. 
Fed.  50,  2  Am.  &  Eng.  Corp.  Cas. 
(N.  S.)  167;  Reinhart  v.  McDon- 
ald, 76  Fed.  403;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196, 
206,  5  Sup.  Ct.  826;  Lineban  Ry. 
Transfer  Co.  v.  Pendergrass,  36  U. 
S.  App.  48,  16  U.  S.  C.  C.  A.  585, 
70  Fed.  1;  Postal  Teleg.  Cable  Co. 
V.  Adams,  155  U.  S.  688,  39  L.  Ed. 
311,  6  Am.  Elec.  Cas.  636,  71  Miss. 
555,  42  Am.  St.  Rep.  478,  4  Am. 
Elec.  Cas.  606,  15  Sup.  Ct.  268,360; 
Pullman  Palace  Car  Co.  v.  Penn- 
sylvania, 141  U.  S.  18,  3  Inter.  Com. 
Rep.  595,  35  L.  Ed.  613,  11  Sup.  Ct. 
876;  Pullman's  Palace  Car  Co.  v. 
Hay  ward,  141  U.  S.  36,  35  L.  Ed. 
621.  11  Sup.  Ct.  883;  Wells,  Fargo 
&  Co's  Express  v.  Crawford  County, 
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63  Ark.  576,  40  S.  W.  710,  37  L.  K. 
A.  371.  But  see  Norfolk,  etc.,  R. 
Co.  v.  Pennsylvania,  136  U.  S.  114. 
10  Sup.  Ct.  958. 

"Cleveland,  C.  C.  &  St.  L.  Ry. 
v.  Backus,  154  U.  S.  439,  446.  447, 
14  Sup.  Ct.  1122,  per  Mr.  Justice 
Brewer;  S.  C,  133  Ind.  513,  cited 
with  approval  in  Western  Un.  Teleg. 
Co.  V.  Taggart,  163  U.  S.  1,  41  L. 
Ed.  49,  16  Sup.  Ct.  1054,  6  Am 
Elec.  Cas.  621,  632,  per  Mr.  Justice 
Gray;  S.  C,  141  Ind.  281,  5  Am. 
Elec.  Cas.  646.  That  a  State  may 
tax  traffic  within  the  State,  passing 
between  different  points  therein,  al- 
though in  the  course  of  its  trans- 
portation it  passes  through  another 
State.  See  Lehigh  Valley  R.  Co.  v. 
Pennsylvania,  145  U.  S.  195,  12 
Sup.  Ct.  806. 

18  Pittsburg,  C,  C.  &  St.  L.   Ry. 
Co.  V.  Backus,  154  U.  S.  421,  428. 
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interstate  commerce  corporation  may  be  taxed  by  a  State,  on 
business  commencing  and  terminating  within  that  State,  al- 
though it  passes  through  another  State  in  the  course  of  trans- 
portation or  transmission,  for  this  is  not  interstate  commerce.**^ 
The  question,  however,  in  all  these  cases  as  to  taxation,  relates 
to  the  validity  of  the  tax;  to  the  question,  what  constitutes 
eominerce  among  the  several  States;  and  what  State  legis- 
lative enactments  violate  the  Federal  Constitution  on  this  sub- 
ject. Upon  these  points  the  language  of  the  courts  has  dif- 
fered, and  the  decisions  are  far  from  being  in  perfect  agree- 
ment-*® 


14  Sup.  Ct.  1114,  per  Mr.  Justice 
Brewer,  cited  with  approval  in 
Western  Un.  Teleg.  Co.  v.  Taggart, 
163  U.  S.  1,  41  L.  Ed.  49,  16  Sup. 
Ct.  1054,  6  Am.  Elec.  Cas.  621,  629, 
per  Mr.  Justice  Gray. 

17  United  States:  Lehigh  Valley 
R.  Co.  V.  Pennsylvania,  146  U.  S. 
192,  12  Sup.  Ct.  806;  Wabash,  etc., 
R.  Co.  V.  Illinois,  118  U.  S.  567,  7 
Sup.  Ct.  4,  Illinois :  Harman  v. 
City  of  Chicago,  140  111.  374.  26 
N.  E.  697.  loica:  Campbell  v. 
Chicago,  etc.,  R.  Co.,  86  Iowa,  587, 
17  L.  R.  A.  443,  53  N.  W.  351. 
Missouri:  Sea  well  v.  Kansas  City, 
etc.  R.  Co.,  119  Mo.  224,  24  S.  W. 
1002.  North  Carolina:  Lea  veil  v. 
Western  Un.  Teleg.  Co.,  116  N.  C. 
211.  47  Am.  St.  Rep.  798,  24  S.  E.  . 
39 1 ;  State  v.  Western  Un.  Teleg. 
Co.,  113  X.  C.  213,  4  Am.  Elec.  Cas. 
580.  18  S.  E.  389.  Virginia:  See 
Western  Teleg.  Un.  Co.  v.  Reynolds, 
100  Va.459,  41  S.  E.856,93  Am.  St. 
Rep.  971,  considered  in  §  124a  here- 
in. 

18  See  Fargo  v.  Michigan,  121  U. 
S.  230,  7  Sup.  Ct.  857,  per  Mr. 
Justice  Miller;  Postal  Teleg.  Cable 
Co.  V.  Adams,  71  Miss.  555,  42  Am. 
St.  Rep.  478.  4  Am.  Elec.  Cas.  006, 
607-609.  611,  14  So.  30,  per  Woods, 
J.;  Matter  of  Taxation  of  Pennsyl- 


vania Teleph.  Co.,  48  N.  J.  Eq.  91, 
27  Am.  Rep.  462,  3  Am.  Elec.  Cas. 
9,  12,  20  Atl.  846,  per  Bird,  V.  C, 
and  cases  throughout  this  chapter. 
'*  It  is  often  a  difficult  question 
whether  a  tax  imposed  by  a  State 
does  in  fact  invade  the  dominion  of 
the  General  Government,  or  inter- 
fere with  its  operations  to  such  an 
extent  or  in  such  a  manner  as  to 
render  it  unwarranted.  It  cannot 
be  that  a  State  tax  which  remotely 
afTects  the  efficient  exercise  of  a 
Federal  power  is  for  that  reason 
alone  inhibited  by  the  Constitution. 
To  hold  that  would  be  to  deny  to 
States  all  power  to  tax  persons  or 
property.  Every  tax  levied  by  a 
State  withdraws  from  the  reach  of 
Federal  taxation  a  portion  of  the 
property  from  which  it  is  taken, 
and  to  that  extent  diminishes  the 
subject  upon  which  Federal  taxes 
may  be  laid.  The  States  are,  and 
they  must  ever  be,  coexistent  with 
the  National  Government.  Neither 
may  destroy  the  other.  Hence  the 
Federal  Constitution  must  receive  a 
practical  construction.  Its  limita- 
tions and  implied  prohibitions  must 
not  be  extended  so  far  as  to  destroy 
the  necessary  powers  of  the  States, 
or  prevent  their  efficient  exercise." 
Railroad  Co.  v.  Peniston.  18  Wall. 
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§  85.  Commerce  —  Federal  Constitution  —  Taxation  of  fran- 
cliise. —  A  State  tax  upon  the  franchise  of  a  telegraph  company 
covers  all  its  intangible  property,  rather  than  its  corporate 
franchises,  as  technically  defined.^®  Although  a  corporation 
is  granted  certain  rights,  as  to  construction  and  operation,  by- 
act  of  Congress,  said  grant  does  not  destroy  or  merge  therein 
a  State  franchise  so  as  to  exempt  such  franchise  from  State 
taxation.^  But  the  franchise  of  a  company  incorporated  by 
the  United  States  cannot  be  taxed  by  a  State,  although  its 
tangible  property  may  be  taxed.^^  -A^gain,  where  a  telegraph 
company  has  accepted  the  benefits  of  the  Post  Boads  Act,^* 
it  cannot  be  taxed  by  a  State  upon  this  franchise  derived  from 
the  National  Government.  It  cannot  be  taxed  upon  its  right 
to  operate  at  all.  An  unlimited  tax  upon  such  franchise  with- 
out regulation  or  condition,  and  without  any  necessary  con- 
sideration of  property  values  or  recognized  rules  of  assessment, 
differs  from  a  State  statute,  which  undertakes  to  provide  a 
just  and  equitable  mode  by  which  the  taxable  property  of  a 
corporation  shall  be  ascertained,  according  to  reasonable  and 
business  methods  of  valuation  and  appraisement,  based  upon 
the  amount  and  value  of  the  capital  employed  or  property 
owned  and  used  in  business  of  such  a  corporation  within  a 
State.  In  this  case  thf  telegraph  company  was  not  organized 
under  the  State  wherein  the  tax  was  claimed,  and  did  not  de- 
rive its  franchise  therefrom,  and  the  assessment  upon  which 
the  taxation  was  based  was  the  "  franchise."  No  other  taxes 
were  involved. ^^ 


(U.  S.)  5,  quoted  with  approval  in 
Western  Un.  Teleg.  Co.  v.  Attorney- 
General  of  Mass.,  125  U.  S.  530,  8 
Sup.  Ct.  961,  31  L.  Ed.  790,  21  Am. 
&  Eng.  Corp.  Cas.  13,  2  Am.  Elec. 
Cas.  57,  63,  8  Sup.  Ct.  961,  per  Mr. 
Justice  Miller. 

10  Western  Un.  Teleg.  Co.  v.  Nor- 
man, 77  Fed.  13,  under  Kentucky 
Stat.  1894,  §  4077.  See  Adams  Ex- 
press Co.  V.  Kentucky,  166  U.  S. 
171,  17  Sup.  a.  527. 

20  Central  Pacific  R.  Co.  v.  Cali- 
fornia, 162  U.  S.  91,  16  Sup.  Ct. 
766,  40  L.  Ed.  903;  Southern  Pacific 
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R.  Co.  V.  California,  162  U.  S.  167, 
10  Sup.  Ct.  794,  40  L.  Ed.  929. 

21  California  v.  Pacific  R.  Co.,  127 
U.  S.  1,  41,  8  Sup.  Ct.  1073.  Ex- 
amine Cooky  on  Const.  Lim.  (6th 
ed.),  pp.  590,  591.  See  4  Thomp- 
son's Com.  on  Corp.  (ed  1895,  §§ 
5556-5562,  6  id.,  §§  8092,  8105- 
8108,  8120,  8122,  8123. 

22  Act  July  24,  1866,  U.  S.  Stot. 
at  Large,  1865-1867,  pp.  221,  222; 
title  65,  Rev.  Stat.  U.  S.,  noted 
throughout  this  chapter  herein. 

2s  San  Francisco  v.  Western  Un. 
Teleg.  Co.,  96  CaL  140,  4  Am.  Elec 
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§   86.     Commerce  —  Federal  Constitution  —  Taxation  of  fran- 
chise continncd.—  It  is  said  by  Mr.  Justice  Brewer,  that  "  it 
is  a  misconception,  however,  to  suppose  that  the  franchise  or 
privilege  granted  by  the  Act  of  1866  **  carries  with  it  the 
unrestricted  right  to  appropriate  public  property  of  a  State. 
It  is  like  any  other  franchise,  to  be  exercised  in  subordination 
to  public  as  to  private  rights."  ^^     So  in  other  cases,  the  ques- 
tion of  franchise,  derived  under  the  Post  Koads  Act,  has  been 
urged  to  defeat  the  collection  of  license  or  other  taxes. ^*     So 
it  is  held,  that  a  tax  may  be  levied  in  the  form  of  a  franchise 
tax,  though  a  privilege  tax  imposed  in  lieu  of  all  other  taxes. ^"^ 
It  is  said  in  this  last  case,  that  "  the  right  of  a  State  to  tax  the 
franchise  or  privilege  of  being  a  corporation,  as  personal  prop- 
erty, has  been  repeatedly  recognized  by  this  court,  and  this 
whether  the  corporation  be  a  domestic  or  foreign  corporation 
doing  business  by  its  permission  within  a  State.     But  a  State 
cannot  exclude  from  its  limits  a  corporation  engaged  in  inter- 
state or  foreign  commerce,  or  a  corporation  in  the  employment 
of  the  General  Government,  either  directly  in  terms  or  indi- 
rectly by  the  imposition  of  inadmissible  conditions.     Neverthe- 
less the  State  may  subject  it  to  such  property  taxation  as  only 
incidentally  affects  its  occupation,  as  all  business,  whether  of 


Cas.  594,  31  Pac.  10.  See  also 
Philadelphia  v.  Western  Un.  Teleg. 
Co.,  40  Fed.  616,  3  Am.  Elec.  Cas. 
52,  holding  that  a  State  has  no 
power  to  confer  upon  a  city  au- 
thority to  tax  a  telegraph  com- 
pany. The  suit  was  to  recover 
license  fees,  but  it  was  held  ''a  tax 
pure  and  simple."  See  chap.  VIII, 
herein,  as  to  privilege,  etc.,  taxes. 

24  Post  Roads  Act. 

«  St.  Louis  V.  Western  Un.  Teleg. 
Co.,  148  U.  S.  92,  37  L.  Ed.  380,  4 
Am.  Elec.  Cas.  102,  109-111,  13 
Sup.  Ct.  485,  per  Mr.  Justice  Brew- 
er, a  case  of  license  tax  or  rental. 
Cited  in  Postal  Teleg.  Cable  Co.  v. 
Mayor  of  Baltimore,  79  Md.  502,  24 
L.  R.  A.  161,  5  Am.  Elec  Caa.  87, 
41,  29  Atl.  819,  per  Bryan,  J. 

11 


2«See  Postal  Teleg.  Cable  Co.  v. 
Charleston,  153  U.  S.  692,  5  Am. 
Elec.  Cas.  663,  affg.  56  Fed.  419,  4 
Am.  Elec.  Cas.  620,  14  Sup.  Ct. 
1094;  Ratterman  v.  Western  Un. 
Teleg.  Co.,  127  U.  S.  411,  8  Sup. 
Ct.  1127,  21  Am.  &  Eng.  Corp.  Cas. 
1,  2  Am.  Elec.  Cas.  68,  78;  State 
of  Maine  v.  Western  Un.  Teleg.  Co., 
73  Me.  618,  1  Am.  Elec.  Cas.  416, 
422;  City  of  Chester  v.  Western  Un. 
Teleg.  Co.  (C.  P.,  Del.  Co.,  Penn., 
1886),  3  Lancaster  Law  Rev.  164, 
2  Am.  Elec.  Cas.  93.  See  chap. 
VIII,  herein. 

27  Postal  Teleg.  Cable  Co.  v. 
Adams,  155  U.  S.  688,  39  L.  Ed. 
311,  5  Am.  Elec.  Cas.  636,  645,  16 
Sup.  Ct.  268,  3(H). 
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individuals  or  corporations,   is   affected  by  common  govern- 
mental burdens."  *® 

§  87.  Commeroe  —  Federal  Constitution  —  Taxation  of  fran- 
chise continued.— In  a  case  decided  in  1896,^®  it  was  urged 
that  the  Indiana  statute  was  unconstitutional  ^^  on  the  ground, 
among  others,  that  it  necessarily  included  a  taxation  of  fran- 
chises, granted  to  the  plaintiff  by  the  United  States.  Mr.  Jus- 
tice Gray  considered  the  statute  of  Massachusetts,  discussed 
in  two  prior  cases  in  the  same  court,^^  and  said  it  was  undia- 
tinguishable  in  any  material  respect  from  the  statute  of  In- 
diana, in  the  case  before  it.  Under  said  Massachusetts  statute, 
the  corporation  was  required  to  pay  annually  "  a  tax  upon  its 
corporate  franchise,  at  a  valuation  thereof  equal  to  the  ag- 
gregate value  of  the  shares  of  its  capital  stock,"  upon  a  mode 
prescribed  in  said  statute.  Mr.  Justice  Gray  quoted  with  ap- 
proval, at  length,  from  the  first  of  said  prior  cases,  wherein 
Mr,  Justice  Miller,  referring  to  the  claim  also  made  in  said  case 
as  to  the  inability  of  the  State  to  tax  the  Federal  franchise, 
said :  "  But  by  whatever  name  it  may  be  called,  as  described 
in  the  laws  of  Massachusetts  it  is  essentially  an  excise  upon 
the  capital  of  the  corporation.  ♦  *  *  The  tax  *  *  * 
though  nominally  upon  the  shares  of  the  capital  stock  of  the 
company,  is,  in  effect,  a  tax  upon  that  organization  on  account 


M  Postal  Teleg.  Cable  Co.  v. 
Adams,  155  U.  S.  688,  39  L.  Ed. 
311,  5  Am.  Eleo.  Cas.  636,  640,  15 
Sup.  Ct.  268,  360,  per  Mr.  Chief 
Justice  Fuller,  citing  Horn  Silver 
Mining  Co.  v.  New  York,  143  U.  S. 
305,  12  Sup.  Ct.  403;  Ashley  v. 
Ryan,  153  U.  S.  436,  14  Sup.  Ct. 
865.  See  also,  as  to  tax  on  fran- 
chise, Western  Un.  Teleg.  Co.  v. 
Mayer,  28  Ohio  St.  521,  1  Am.  Elec. 
Cas.  214,  and  cases  considered  there- 
in; People,  Western  Un.  Teleg.  Co. 
V.  Tierney,  126  N.  Y.  166,  37  N.  Y. 
St.  R.  28,  27  N.  E.  269.  Fran- 
ohises  are  not  to  be  included  in 
ascertainment  of  capital  stoek. 
People,   Manhattan   R.   Co.  v.   Bar- 


ker  (Sup.  Ct.,  N.Y.),28  Misc.  Rep. 
13,  59  N.  Y.  Supp.  926. 

2»  Western  Un.  Teleg.  Co.  v.  Tag- 
gart,  163  U.  S.  1,  41  L.  Ed.  49,  16 
Sup.  Ct.  1054,  6  Am.  Elec.  Cas.  621. 

80  Ind.  Stat.,  March  6,  1893,  chap. 
171. 

«i  Western  Un.  Teleg.  Co.  v.  Mas- 
sachusetts, 125  U.  S.  530,  31  L. 
Ed.  790,  8  Sup.  a.  961,  21  Am. 
&  Eng.  Corp.  Cas.  13,  2  Am.  Elec. 
Cas.  57.  141  U.  S.  40.  This  case  is 
also  considered  on  the  same  point 
noted  in  the  text  in  Postal  Teleg. 
Cable  Co.  v.  Adams,  155  U.  S.  688, 
39  L.  Ed.  311,  5  Am.  Elec.  Cas.  636, 
64a-645,  15  Sup.  Ct.  268,  360,  per 
Mr.  Chief  Justice  Fuller. 
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of  property  owned  and  used  by  it  in  the  State  of  Massachu- 
setts; and  the  proportion  of  the  length  of  its  lines  in  that 
State  to  their  entire  length,  throughout  the  whole  country,  is 
made  the  basis  for  ascertaining  the-  value  of  that  property. 
We  do  not  think  that  such  a  tax  is  forbidden  by  the  acceptance, 
on  the  part  of  the  telegraph  company,  of  the  rights  conferred 
by  section  6263  of  the  Revised  Statutes,  or  by  the  commerce 
clause  of  the  Constitution.^'  ^^  And  following  the  construction 
of  the  Massachusetts  statute  on  this  and  the  other  points  in- 
volved, the  Indiana  statute  was  held  valid.  It  is  apparent, 
therefore,  from  this  and  the  preceding  section,  as  well  as  from 
decisions  considered  in  the  following  sections,  that  the  ques- 
tion of  what  constitutes  a  tax  upon  a  Federal  franchise  is  one 
not  entirely  free  from  difficulty,  and  that  a  tax  will  not  be 
deemed  one  upon  such  franchise,  where,  by  a  fair  and  reason- 
able construction,  it  can  be  otherwise  held.  It  may  be  gen- 
erally stated  in  this  connection,  that  a  franchise  is  property, 
though  incorporeal.** 

§  88.  Commerce  —  Federal  Constitution  —  Taxation  of  mes* 
lages  or  receipts  therefrom. —  Telegraph  companies  which  have 
accepted  the  provisions  of  the  Post  Roads  Act^**  cannot  be 
taxed  on  interstate  telegraphic  messages,  or  on  receipts  arising 
therefrom.  This  includes  messages  from  points  within  to 
points  without  the  State,  and  from  points  without  to  points 
within  or  entirely  through  the  State.  But  State  taxes  may  be 
levied  on  telegraphic  despatches  and  receipts  therefrom,  sent 
by  private  parties,  and  not  by  agents  of  the  United  States 
Government,   and  carried  and  delivered  exclusively  and  en- 


's Mr.  Justice  Gray  also  cited  on 
this  point.  Reagan  v.  Mercantile 
Trust  Co.,  154  U.  S.  413,  416,  417, 
14  Sup.  Ct.  1000;  Central  Pacific 
R.  Co.  V.  California,  162  U.  S.  91, 
123,  10  Sup.  Ct.  766;  and  upon  the 
general  validity  of  the  statute,  cited 
Pittsburg,  etc.,  Ry.  v.  Backus,  154 
U.  S.  421,  430,  435,  14  Sup.  Ct. 
1114,  and  133  Ind.  625;  Indianap- 
olis k  Vincennes  R.  Co.  v.  Backus, 
154  U.  S.  438,  14  Sup.  Ct.  1114,  and 


133  Ind.  609;  Cleveland,  etc.,  Ry. 
V.  Backus,  154  U.  S.  439,  14  Sup. 
Ct.  1122,  and  133  Ind.  613. 

33  See  West  River  Bridge  Co.  v. 
Dix,  6  How.  (U.  S.)  534."  As  to 
distinction  between  tax  on  property 
and  on  franchises,  see  Hamilton  v. 
Massachusetts,  6  Wall.  (U.S.)  632; 
Society  for  Savings  v.  Corte,  6  Wall. 
(U.  S.)    594. 

3«  Act  of  Congress,  July  24,  1860, 
§§  5263-5268,  Rev.  Stet.  U.  S. 
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tirely  within  the  territorial  limits  of  the  State  imposing  the 
tax.  This  rule  rests  upon  the  principles,  fully  considered  else- 
where, that  interstate  commerce  cannot  be  materially  impeded 
by  State  legislation,  but  that  States  may,  within  their  own 
territorial  limits,  regulate  its  interstate  or  internal  commerce 
by  statutes,  which  are  not  a  material  encroachment  upon  the 
exclusive  powers  of  the  United  States,  relating  to  interstate 


commerce. 


80 


»«  Western  Un.  Teleg.  Co.  v.  Ala- 
bama State  Board  of  Assessment, 
132  U.  S.  472,  10  Sup.  Ct.  161,  3 
Am.  Elec.  Cas.  1,  revg.  80  Ala.  273, 
1  Am.  Elec.  Cas.  844.  In  this  case 
the  tax  was  upon  the  gross  re* 
ceipts  derived  from  business  done 
within  the  State  ( Ala.  Act,  Dec.  12, 
1884,  subd.  6,  §  1)  ;  held,  that  as- 
sessment was  invalid  as  to  receipts 
from  interstate  telegrams,  but  valid 
as  to  receipts  from  messages  car- 
ried and  delivered  exclusively  with- 
in tlie  State.  Postal  Tcleg.  Cable 
Co.  V.  Adams,  155  U.  S.  688,  30  L. 
Ed.  311,  6  Am.  Elec.  Cas.  6:^6,  639, 
640,  15  Sup.  Ct.  268,  360.  "  It  is 
settled  that  where,  by  way  of  du- 
ties laid  on  the  transportation  of 
the  subjects  of  interstate  commerce, 
or  -on  the  receipts  derived  there- 
from, or  on  the  occupation  or  busi- 
ness of  carrying  it  on,  a  tax  is 
levied  by  a  State  on  interstate  com- 
merce, such  taxation  amounts  to  a 
regulation  of  such  commerce,  and 
cannot  be  sustained,"  per  Chief  Jus- 
tice Fuller,  case  of  a  privilege  tax 
based  on  mileage.  Western  Un. 
Teleg.  .Co.  v.  Commonwealth  of 
Penn.,  128  U.  S.  39,  9  Sup.  Ct.  6, 
25  Am.  &  Eng.  Corp.  Cas.  577,  2 
Am.  Elec.  Cas.  88,  revg.  110  Penn. 
St.  405,  1  Am.  Elec.  Cas.  756.  In 
the  court  below  judgment  was  ren- 
dered for  taxes  on  messages  i*ent 
from    point    to    point    within    the 
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State  of  Pennsylvania;  on  messages 
sent   from   points  within  the  State 
to  points  without  the  State;  on  mes- 
sages  from   points   in   other  States 
to  points  within  the  State,  and  on 
messages  sent  to  and  from  points  in 
other    States,    which     passed    over 
lines  partly  within  the  State.    This 
judgment  was  reversed,  except  as  to 
messages  transmitted  wholly  within 
the  State.     A  case  of  tax  on  grossi 
receipts  under  section  7,  Act  June 
7,  1877.     Penn.  P.  L.   112.    Leloup 
V.  Port  of  Mobile,  127  U.  S.  640,  8 
Sup.  Ct.  1380,  21  Am.  &  Eng.  Corp. 
Cas.  26,  12  Inter.  Com.  Rep.  134.  2 
Am.  Elec.  Cas.  79,  85,  87,  declared 
that  tax  could  not  be   imposed  on 
messages  sent  in  service  of  the  Gov- 
ernment or  those  sent  by  any  per- 
sons from  one  State  to  another,  and 
that  tax  could  not  b«  imposed  on 
receipts     derived     from     interstate 
business.     The    tax    was,    however, 
not  laid  upon  individual  messages, 
but  upon  the  occupation  or  business 
of  sending  such   messages  under  a 
city    ordinance.     Telegraph    Co.    v. 
Texas,   105  U.  S.  460,   1   Am.  Elec. 
Cas.   373,   revg.   55  Tex.   314.    The 
tax  in  this  case  was  on  every  mes- 
sage sent;  if  full  rate,  tax  was  one 
cent;  if  less  than  full  rate,  one-half 
cent.     Section   1   of  article  8,  Con- 
stitution, Texas  legislature  was  au- 
thorized    to     '*  impose     occupation 
taxes,    both    upon    natural    persons 
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§  89.  Commerce  —  Federal  Constitation  —  Single  tax  on  re- 
ceipts—  When  partly  valid  and  partly  invalid. —  A  single  tax 
assessed  under  a  State  statute,  upon  the  receipts  of  a  telegraph 
company,  which  are  derived  partly  from  interstate  commerce 


and  upon  corporations  other  than 
municipal,  doing  business  in  the 
State;  "  and  by  article  4655,  Kev. 
Stat.  Texas,  every  chartered  tele- 
graph company  doing  business  in 
the  State  was  taxed  as  above  stated. 
The  court  cited  State  Freight  Tax, 
15  Wall.  (U.  S.)  232;  Brown  v. 
Maryland,  12  Wheat.  (U.  S.)  419, 
and  other  cases.  Philadelphia 
Steamship  Co.  v.  Pennsylvania,  122 
U.  8.  326,  7  Sup.  Ct.  1118,  a  case 
of  Stat«  tax  on  gross  receipts  of  a 
steamship  company,  held  void  as  to 
interstate  and  foreign  traffic.  Far- 
go v.  Michigan,  121  U.  S.  230,  7 
Sup.  Ct.  857,  tax  on  gross  receipts, 
including  those  on  freight  carried 
through  the  State,  that  carried  fi'oni 
within  the  State  to  points  outside, 
and  from  points  outside  to  points 
within  the  State,  held  void.  West- 
ern Un.  Teleg.  Co.  v.  Fremont,  39 
Xeb.  692,  4  Am.  Elec.  Cas.  626,  635, 
636,  58  N.  W.  415.  The  court  said 
in  this  case :  "  The  States  are  pow- 
erless to  impose  a  tax  on  messages 
where  communications  are  trans- 
mitted from  one  State  to  another. 
*  *  *  'Anytafc  »  ♦  ♦  which 
the  State  may  put  on  messages  sent 
by  private  parties,  and  not  by  the 
agents  of  the  Government  of  the 
United  States,  from  one  place  to  an- 
other, exclusively  within  its  own  ju- 
risdiction, will  not  be  repugnant  to 
the  Government  of  the  United 
States.'  •  •  ♦  It  is  clear  that 
the  ordinance  is  repugnant  to  the 
Federal  Constitution,  since  it  was  a 
restriction  on  interstate  commerce. 
'    *    *     In  the  case  at  bar  the  tax 


was  upon  interstate  business  alone. 
•  *  •  In  the  State  Freight  Tax, 
15  Wall.  (U.  S.)  232,  the  court 
had  under  consideration  a  statute 
of  the  State  of  Pennsylvania,  which 
provided  for  a  tax  upon  all  freight 
carried  by  any  railroad  or  canal  in 
the  State.  The  Reading  Railroad 
Company  resisted  the  tax,  claiming 
that  it  was  levied  on  interstate 
commerce.  The  Supreme  Court  of 
the  United  States  held  that  the  tax 
on  the  freight  transported  wholly 
within  the  State  was  valid,  but  that 
such  freight  as  was  brought  into  or 
carried  out  of  the  State,  being  in- 
terstate commerce,  was  not  subject 
to  State  taxation.  The  legislature 
of  the  State  of  Missouri  in  1889 
enacted  a  law  imposing  a  tax  upon 
express  companies  of  2  per  cent,  of 
their  *  receipts  for  business  done 
within  the  State.'  Under  the  pro- 
visions of  said  law,  taxes  were  as- 
sessed against  the  Pacific  Express 
Company,  a  Nebraska  corporation, 
carrying  on  business  as  an  express 
company  in  the  State  of  Missouri 
and  several  other  States.  The  ex- 
press company  brought  §uit  in  the 
Circuit  Court  of  the  United  States 
for  the  district  of  Missouri,  to  re- 
strain the  collection  of  said  tax,  al- 
leging, among  other  grounds,  that 
the  statute  of  Missouri,  above  men- 
tioned, imposed  a  tax  on  interstate 
commerce  and,  therefore,  infringed 
the  Constitution  of  the  United 
States.  The  court,  by  Caldwell,  J., 
held  that  the  tax  was  not  a  regula- 
tion of,  or  an  interference  with, 
interstate    commerce.     Express    Co. 
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and  partly  from  commerce  within  the  State,  but  which  are  re- 
turned and  assessed  in  gross,  and  without  separation  or  appo^ 
tionment,  is  not  wholly  invalid,  but  is  invalid  only  in  propo^ 
tion  to  the  extent  that  such  receipts  are  derived  from  interstate 
commerce." 


V.  Seibert,  44  Fed.  310,  an  appeal 
was  proBecuUd  to  the  Supreme 
Court  of  the  United  States,  where 
the  decree  wai  affirmed,  the  opinion 
being  reported  in  142  U.S.  339  (12 
Sup.  Ct.  260).  •  •  •  The  prin- 
ciple deducible  from  theae  decisions 
ii  that  while  the  State  cannot  tax 
either  the  interitate  or  Government 
buaineis  of  a  telegraph  company,  it 
poaseBses  the  power  to  impoBe  a  tax 
upon  such  buainees  of  such  eom- 
panj  ae  is  carried  on  wholljr  within 
the  State,  provided  such  tax  Is  not 
levied  in  gross  upon  State  as  well 
aa  interstate  business,  but  ia  re- 
stricted to  interstate  business  sole- 
ly." A  case  of  ordinance  (under 
Neb.  Comp.  Stat.,  Annot.,  1991,  §g 
39,  40,  chap.  77),  iniposing  a  license 
tax  on  an  occupation  and  business 
of  receiving  messages,  except  those 
for  the  Government  of  the  State  or 
United  States,  and  excepting  also 
interstate  messages.  Id.,  per  Nor- 
val,  C.  J.  Western  Un.  Teleg.  Co. 
V.  Mayer,  28  Ohio  8t,  521,  1  Am. 
Elec.  Cas.  214.  In  this  case,  how- 
ever, the  tax  was  on  the  gross  re- 
ceipts of  a  foreign  telegraph  cotn- 
panj.  Such  receipts  were  chiefly 
on  interstate  messages  (under  Act 
Ohio.  May  1,  1802,  §g  709-771), 
but  it  was  held  not  a  Ux  on  inter- 
itate commerce,  and  valid.  McHen- 
ly  v.  Alford,  168  U.  8.  651,  18  Sup. 
Ct..  Z42,  42  L.  Ed.  614.  In  this 
case  it  was  held  that  a  territorial 
legislature  had  power  to  tax  rail- 
roads by  a  percentage  of  gross  earn- 
ings in  lieu  of  other  taxes,  although 
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all  property  was  required  by  the 
Organic  Act  to  be  texed  in  propor- 
tion to  its  value,  and  discrimiiu- 
tion  was  prohibited  in  tajLiug  dif- 
ferent kinds  of  property.  Adami, 
etc.,  Co.  V.  Ohio,  165  U.  S.  194,  17 
Sup.  Ct.  305.  In  this  case  such 
proportion  of  the  entire  value  of 
the  property  was  taxed  as  the  gross 
receipts  earned  within  the  State  bu»- 
tained  to  the  whole  gross  receipt*. 
See  also  McCall  v.  California,  136 
U.  S.  104,  10  Sup.  Ct.  881;  Nor- 
folk &.  W.  R.  Co.  V.  Pennsylvania, 
136  U.  S.  114,  10  Sup.  Ct.  958; 
Maine  v.  Grand  Trunlc  Ry.,  142  U. 
S.  217.  12  Sup.  Ct.  121,  161;  Lyng 
T.  Michigan,  135  U.  S.  161,  10  Sup 
Ct.  726.  See  6  Thompson's  Com. 
on  Corp.  (ed.  1806),  g  8116  et  leq. 
»■  Ratterman  v.  Western  Un. 
Teleg.  Co.,  127  U.  8.  411,  8  Sup.  Ct 
1127,  21  Am.  &  Eng.  Corp.  Cas.  1, 
2  Am.  Elec.  Cas.  6S.  There  nia  no 
averment  in  this  ease  that  any  part 
of  the  lines  of  the  telegraph  com- 
pany in  the  State  was  built  over  or 
along  a  post  road,  or  that  the  com- 
pany came  within  the  Post  Roads 
Act  (Act  Congress,  July  24,  1S66), 
and  it  was,  therefore,  held  that  the 
question  of  exemption  from  sU  tax- 
ation of  any  kind,  aa  to  receipts, 
did  not  arise.  The  only  reference 
to  the  Poat  Roada  Act  was  that  the 
company  had  accepted,  in  writing, 
ita  provisions.  The  State  tex  stat- 
ute waa  Rev.  Stet.  Ohio,  {  illi. 
See  g  85,  herein,  also  last  note  to  I 
88,   herein. 
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§  89a.  Taxation  by  Taluatioii — Gross  reoeipts -^  Statutory 
mle  or  method  of  ascertaining  value. —  Where  a  State  Consti- 
tution provides  that  the  legislature  shall  have  power  to  tax 
tel^raph  and  express  interests  in  such  manner  as  it  shall  direct 
by  general  law  uniform  as  to  class  upon  which  it  operates^ 
power  is  thereby  vested  in  the  State  governing  body  to  tax 
the  gross  receipts  of  telegraph  corporations.  But  such  tax* 
ation  is  not  by  valuation,  it  is  a  tax  upon  the  business  of  the 
corporation.  The  taxation  of  franchises,  however,  must  be 
by  valuation  and  in  proportion  to  value.  The  legislature  also 
has  power,  where  the  State  Constitution  so  permits,  to  direct 
the  manner  of  ascertaining  or  arriving  at  the  value  of  prop- 
erty and  franchises  for  the  purposes  of  taxation,  but  it  cannot 
establish  an  arbitrary  rule  or  standard,  which  has  no  relation 
to  the  ascertainment  of  value;  it  cannot  prescribe  rules  that 
operate  to  prevent  the  assessment  of  the  property  and  franchise 
of  a  corporation  on  an  equality  with  property  in  general  in 
proportion  to  value.  Any  rule  or  method,  hoyrever,  adopted 
by  the  legislature,  of  ascertaining  the  value  of  property  or 
franchise,  that  is  reasonably  fair  and  just  in  its  operation, 
and  fairly  well  adapted  to  the  attainment  of  the  end  required 
is  sufficient,  and  while  "  gross  receipts  "  are  an  item  in  esti- 
mating the  value  of  a  franchise,  they  are  not  a  proper  measure, 
when  standing  alone,  of  such  franchise  value;  the  amount  of 
gross  receipts  taken  in  by  telegraph  and  telephone  companies 
during  the  year  prior  to  assessment,  taken  alone,  is  not  a 
proper  and  reasonable  method  of  determining  the  value  of  the 
franchise  of  such  corporations.  Thereforei  a  State  statute 
fixes  an  arbitrary  rule  where  it  establishes  the  gross  receipts 
as  the  value  of  the  franchise.  Such  a  rule  is  not  based  upon 
any  definite  relation  between  the  value  of  the  franchises  and 
the  receipts,  and  violates  the  constitutional  requirement  that 
franchises  shall  be  taxed  by  valuation,  so  that  every  person 
and  corporation  shall  pay  a  tax,  in  proportion  to  the  value 
of  his,  her  or  its  property  and  franchises.*^ 

«T  Western  Un,  Teleg.  Co.  v.  City  ,  1903,  p.  412,  c.  73,  §  78.  See  State 
of  Omaha  (Neb.,  1905),  103  N.  W.  v.  Karr,  64  Neb.  520,  90  N.  W.  298. 
84;  CohbL  Neb.,  {  1,  art.  9;  Laws 
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§  90.  Commerce  —  Federal  Coxutitution  —  Tax  on 
States  Oovemment  messages. —  A  State  tax  on  Government  mes- 
sages of  the  United  States  is  a  tax  on  the  means  employed  by 
the  Government  to  execute  its  constitutional  powers  and  is, 
therefore,  void.^®  So  an  ordinance,  enacted  under  a  statutory 
authority,  and  which  imposes  a  license  fee  on  telegraph  and 
other  business,  is  held  void,  in  that  it  fails  to  exclude  taxa- 
tion of  United  States  Government  messages.**  Again,  a  city 
may  not  impose  a  license  fee  upon  a  telegraph  company  or 
agency  for  business  done  for  the  Government,  its  officers  or 
agents.*® 

§  90a.  Taxation  of  tangible  and  intangible  property  as  a 
system.— A  State  statute  is  constitutional  which  provides,  not 
merely  for  the  taxation  of  items  of  tangible  property  only  of 
telegraph  companies,  but  for  the  taxation  of  tangible  and  in- 
tangible property  of  such  companies  situated  within  the  State, 
as  a  system.  The  cost  price,  however,  of  the  tangible  property 
of  the  company,  together  with  a  reasonable  deduction  for  nat- 
ural deterioration,  is  not  a  proper  basis  for  valuation  of  such 
property  for  taxation  on  general  lists.**  It  is  said  in  this 
case  that:  "While  the  freedom  of  interstate  commerce  from 
interference  by  the  State  government  has  been  jealously 
guarded,  the  Federal  Supreme  Court  has  repeatedly  sustained 
the  economic  propriety  and  constitutional  validity  of  valuing 
the  property  of  concerns  engaged  in  interstate  business  as  a 
unit,  and  of  taxing  by  each  State  that  proportion  of  the  whole 
which  the  State  protects.*^     The  issue  presented  in  this  case 


8«  Telegraph  Co.  v.  Texas,  105  U. 
S.  400,  1  Am.  Elec.  Cas.  373,  376, 
per  Mr.  Chief  Justice  Waite,  citing 
MeCulIoch  V.  Maryland,  4  Wheat. 
(U.  S.)  316.  See  Leloup  v.  Port  of 
Mobile,  127  U.  S.  640 ;  Western  Un. 
Teleg.  Co.  v.  Fremont,  39  Neb.  692, 
both  noted  under  the  last  section 
herein. 

«»City  Council  of  Charleston  v. 
Postal  Teleg.  Cable  Co.  (C.  P.,  So. 
Car.,  1891),  9  Ry.  &  Corp.  L.  Jour. 
129,  3  Am.  Elec.  Cas.  56. 
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*o  Postal  Teleg,  Cable  Co.  v.  City 
of  Richmond,  99  Va.   102. 

*i  State  V,  Western  Un.  Teleg. 
Co.  (Minn,  1905),  104  N.  W.  567. 
Laws  1891,  p.  70,  c.  8,  am'd  chap. 
180,  p.  261,  Laws  1901. 

*»  Citing  American  Transit  Co.  v. 
Hall,  174  U.  S.  70.  19  Sup,  Ct. 
599,  43  L.  Ed.  899;  Pittsburg,  C,  C. 
&  St.  L.  Ry.  Co.  V.  Board  of  Pub- 
lic Works,  172  U.  S.  32,  43  L.  Ed. 
354,  19  Sup.  Ct.  90;  Adams  Express 
Co.  V.  Ohio,  165  U.  S.  194,  220,  17 
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conoerns  particularly  the  constitutionality  of  taxation  as  a  unit 
or  system.  Gloucester  Ferry  v.  Pennsylvania  ^^  held  uncon- 
stitutional a  State  tax  based  on  the  theory  of  *  homogeneous 
unity '  of  substantial  and  unsubstantial  assets.  The  later  de- 
cisions of  the  United  States  Supreme  Court,  however,  have 
established  beyond  controversy  that  property  in  part  tangible, 
and  as  such  having  a  physical  situs  within  a  State,  and  in  part 
intangible,  having  only  a  constructive  situs  therein,  may  be 
taxed  upon  a  valuation  derived  from  their  connection  as  a 
system  as  a  whole  and  as  '  united  in  use.'  *^  The  decision  in 
Fargo  V.  Hart^*^  has  sometimes  been  erroneously  regarded  a 
more  or  less  complete  reversal  of  this  rule.^^     The  limitation 


Sup.  Ct.  305,  41  L.  Ed.  683,  rehear- 
ing 166  U.  S.  185,  17  Sup.  Ct.  604. 
41  L.  Ed.  96;  New  York.  L.  E.  & 
W.  R.  Co.  V.  Pennsylvania.  158  U. 
S.  431,  15  Sup.  Ct.  896,  39  L.  Ed. 
1043;  Postal  Teleg.  Co.  v.  Adams, 
155  U.  S.  695,  39  L.  Ed.  311.  15 
Sup.  Ct.  268;  Cleveland,  C,  C.  & 
St.  L,  R.  Co.  V.  Backus,  154  U.  S. 
439.  14  Sup.  Ct.  1122.  38  L.  Ed. 
1041;  Maine  v.  Grand  Trunk  R.  Co., 
142  U.  S.  217,  35  L.  Ed.  994.  12 
Sup.  Ct.  121. 

4»114  U.  S.  196,  5  Sup.  Ct.  826, 
29  L.  Ed.  158. 

«4  Citing  Adams  Express  Co.  v. 
Ohio,  165  U.  S.  194,  41  L.  Ed.  683, 
17  Sup.  Ct.  305;  Id.,  166  U.  S.  185, 
17  Sup.  Ct.  604,  41  L.  Ed.  965;  De- 
troit Citizens  St,  Ry.  Co.  v.  Com- 
mon Council,  125  Mich.  673,  85  N. 
W.  96,  84  Am.  St.  Rep.  589;  State 
V.  Savage.  65  Neb.  714,  91  N.  W. 
716,  723. 

49  193  U.  S.  490,  48  L.  Ed.  761, 
24  Sup.  Ct.  498. 

4«Note  by  the  author:  It  was 
held  in  that  case  that:  While  a 
State  can  tax  property  permanently 
within  its  jurisdiction,  although  be- 
longing to  persons  domiciled  else- 
where, and  used  in  commerce  between 


the  States,  it  cannot  tax^the  privi- 
lege of  carrying  on  such  commerce, 
nor  can  it  tax  property  outside  of 
its  jurisdiction  belonging  to  per- 
sons domiciled  elsewhere.  A  State 
assessment  upon  an  express  com- 
pany of  another  State  proportioned 
to  mileage  is  bad  when  it  appears 
that  the  total  valuation  is  made  up 
principally  from  real  and  personal 
property,  not  necessarily  used  in  the 
actual  business  of  the  company,  and 
which  is  permanently  located  in  the 
State  wliere  the  company  is  in- 
corporated. Fargo  V.  Hart,  193  U. 
S.  490,  48  L.  Ed.  761,  24  Sup.  Ct. 
498,  cited  in  Delaware,  Lackawanna 
&  Western  Rd.  Co.  v.  Pennsylvania, 
198  U.  S.  341,  354,  49  L.  Ed.  1059, 
25  Sup.  Ct.  686,  which  holds  that 
a  tax  on  the  capital  stock  of  a  cor- 
poration is  a  tax  on  the  property 
in  which  that  capital  is  invested, 
and,  therefore,  no  tax  can  be  levied 
upon  the  corporation  issuing  the 
stock  which  includes  property  that 
is  otherwise  exempt.  The  same 
rule  that  requires  the  exclusion 
from  the  assessment  of  valuation  of 
capital  stock  of  tangible  personal 
property  permanently  situated  out 
of  the  State  applies  to  property  sent 
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that  case  contains  is  that  a  tax  on  an  express  company  of  an- 
other State  proportioned  to  mileage  is  bad,  when  it  appears 
that  the  total  valuation  is  made  up  principally  from  real  and 
personal  property  not  necessarily  used  in  the  actual  business 


out  of  the  State  to  be  sold  and 
which  is  actually  out  of  the  State 
when  the  asseBsment  is  made.  As  a 
State  cannot  directly  tax  tangible 
property  permanently  outside  the 
State  and  having  no  situa  within 
the  State,  it  cannot  attain  the  same 
end  by  taxing  the  enhanced  value 
of  the  capital  stock  of  a  corpora- 
tion which  arises  from  the  value  of 
property  beyond  its  jurisdiction. 
While  an  appraisement  of  value  is 
in  general  a  decision  on  a  question 
of  fact  and  final,  where  it  is  arrived 
at  by  including  property  not  within 
the  jurisdiction  of  the  State,  it  is 
absolutely  illegal  as  made  without 
jurisdiction.  The  collection  of  a 
tax  on  a  corporation  on  its  capital 
slock,  based  on  a  valuation  whicti 
includes  property  situated  out  of 
('  e  State,  would  amount  to  the  tak- 
ing of  property  without  due  process 
if  l.iw  and  can  be  restrained  by  the 
federal  courts.  In  assessing  the 
value  of  the  capital  stock  of  a  cor- 
poration of  Pennsylvania  imder  the 
Act  of  that  State  of  June  8,  1801, 
coal  which  is  owned  by  the  corpora- 
tion, but  at  the  time  of  its  assess- 
ment situated  in  another  State,  not 
to  be  returned  to  Pennsylvania, 
should  not  be  included.  This  last 
case  is  cited  in  New  York  Central 
R.  V.  Miller,  202  U.  S.  684,  596; 
cited  Union  Refrigerator  Transit 
Co.  V.  Kentucky,  199  U.  S.  104,  202, 
210,  26  Sup.  Ct.  36,  which  holds 
that  the  power  of  taxation  is  exer- 
cised upon  the  assumption  of  an 
equivalent  rendered  in  the  protec- 
tion of  the  person  and  property  of 
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the  taxpayer,  and  if  such  equivalent 
cannot  possibly  be  rendered  because 
the  property  taxed  is  wholly  beyond 
the  jurisdiction  of  the  taxing  power 
the  taxation  thereof  within  the 
domicil  of  the  owner  amounts  to  a 
taking  of  property  without  due 
process  of  law.  While  there  may 
be  individual  cases  where  the  weight 
of  the  tax  necessarily  falls  un- 
equally on  account  of  special  cir- 
cumstances, the  general  rule  is  tnat 
in  classifying  property  for  taxation, 
some  benefit  to  the  property  taxed 
is  a  controlling  consideration,  and 
a  plain  abuse  of  power  in  this  re- 
spect may  justify  judicial  interfer- 
ence. The  proper  use  of  a  legal  fic- 
tion is  to  prevent  injustice  and  the 
maxim  mohilia  sequuntur  personam 
may  only  be  resorted  to  when  con- 
venience and  justice  so  require. 
Tliat  maxim  docs  not  apply  to  tan- 
gible personal  property  permanently 
located  in  another  State  where  it  is 
employed  and  protected,  acquires  a 
situs  and  is  subject  to  be  there 
taxed  irrespective  of  the  domicil  of 
the  owner;  and  an  attempt  on  the 
part  of  the  State  in  which  the 
owner  is  domiciled  to  tax  such  prop- 
erty amounts  to  a  deprivation  of 
property  without  due  process  of  law 
within  the  purview  of  the  Four- 
teenth Amendment.  Tlie  above  was 
so  held  in  regard  to  the  taxation  of 
cars  owned  by  a  transit  refrigerat- 
ing company  and  which  were  per- 
manently employed  without  the 
State  in  which  the  company  was 
domiciled. 
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of  the  company,  and  which  is  permanently  located  in  the  State 
where  the  company  is  incorporated.  The  general  principle  re- 
mains untouched  and  unassailed,  namely,  that  *  a  State  may 
tax  property,  not  the  privilege  of  doing  business,  so  as  to 
reach  the  intangible  value  due  to  *  *  *  the  organic  re- 
lation of  the  property  in  the  State  to  the  whole  system.'  To 
separate  telegraph  companies  into  a  distinct  class  for  peculiar 
methods  of  taxation  upon  their  property,  does  not  violate  the 
constitutional  requirements  of  uniformity  and  equality."  ^"^ 

§  90b.  Taxation  of  property  as  a  gystem  —  Board  of  Equali- 
sation —  Effect  of  State  decision. —  The  property  of  a  telegraph 
company  situated  within  a  State  may,  in  estimating  its  value 
for  the  purpose  of  taxation,  be  considered  as  part  of  a  system 
operated  in  other  States  and  should  not  be  regarded  locally 
or  abstractly ;  nor  is  the  property  of  the  company  in  such  case 
immune  from  taxation  by  the  State  because  it  is  engaged  in 
interstate  commerce,  or  has  derived  its  rights  and  privileges 
under  the  Post  Roads  Act,  and  was  not  created  by  the  State 
nor  received  its  grant  or  franchise  therefrom.  And  where  the 
State  laws  have  prescribed  and  authorized  certain  methods, 
and  the  highest  court  of  the  State  has  decided  that  the  board 
of  equalization  has  acted  in  accordance  with  such  methods, 
and  that  an  order  made  by  the  board  is  legal  imder  the  State 
Constitution  and  Statutes,  the  decision  constitutes  an  inter- 
pretation of  the  law  of  the  State  and  is  not  open  to  dispute 
in  the  United  States  Supreme  Court.  So  where  proceedings 
before  a  board  of  equalization  are  quasi-judicial,  and  an  order 
made  by  it  is  within  its  jurisdiction,  it  is  not  void  and  can- 
not be  resisted  in  an  action  at  law;  nor  can  overvaluatior;  be 
made  a  defense  at  law.     The  action  of  the  tax  officers  being 

«» State    v.    Western    Un.    Teleg.  v.  Taggart,  163  U.  S.  122,  16  Sup. 

Co.  (Minn.  1905),  104  N.  W.  567,  Ct.  1054,  41  L.  Ed.  49;  Pacific  Ex- 

per  Jaggard,  J.,  citing  on  this  last  press  Co.  v.  Seibert,  142  U.  S.  339, 

point    Western    Un.    Teleg.    Co.    v.  35  L.  Ed.    1035,   12  Sup.  Ct.  250; 

Gottlieb,  190  U.  S.  412,  419,  23  Sup.  Home  Ins.  Co.  v.  New  York,  134  U. 

Ct.  730,  733,  47  L.  Ed.  1116;  Gott-  S.   594,  606,  607,   10  Sup.  Ct.  693, 

lieb  V.  Western  Un.  Teleg.  Co.,  165  33  L.  Ed.  1025;  State  v.  Savage,  65 

Mo.  502,  65  S.  W.  775,  8  Am.  Elec.  Neb.  714,  91  N.  W.  716. 
Cai.  390;  Western  Un.  Teleg.  Co. 
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in  the  nature  of  a  judgment  must  be  yielded  to  imtil  set 
aside,  and  this  can  only  be  done  in  a  direct  proceeding/® 

§  91.     Commerce  —  Federal  Constitution  —  Taxation  of  cap- 
ital stock  and  property  —  Hileage  basis. —  There  is  a  limit  upon 


4«We8tern  Un.  Teleg.  Co.  v. 
State,  Gottlieb,  190  U.  S.  412,  413, 
47  L.  Ed.  1116,  23  Sup.  Ct.  730, 
affg.  State,  ex  rel.  Gottlieb  v.  West- 
ern Un.  Teleg.  Co.,  165  Mo.  502,  65 
S.  W.  775,  8  Am.  Elec.  Cas.  390. 
In  this  last  case  the  court,  per 
Marshall,  J.,  considers  several  Fed- 
eral Supreme  Court  cases  and 
amongst  the  propositions  which  it 
declares  are  established  thereby  is 
the  following:  "That  in  determin- 
ing the  value  of  the  tangible  prop- 
erty of  the  company  located  in  any 
State  it  is  proper  to  compare  the 
length  of  its  lines  in  that  State 
with  the  length  of  its  entire  lines, 
or  to  take  the  aggregate  value  of 
the  shares  of  its  capital  stock,  and 
deduct  therefrom  such  portion  of 
that  valuation  as  is  proportional  to 
the  length  of  its  lines  without  the 
State,  and  also  to  deduct  therefrom 
the  value  of  its  real  estate  and  ma- 
chinery subject  to  local  taxation 
within  the  State.  And  that  such 
taxes  so  assessed  constitute  an  ex- 
cise tax  upon  the  property  or  cap- 
ital of  the  corporation,  and  not  a 
tax  upon  any  franchise  of  the  cor- 
poration. In  the  case  at  bar  the 
board  of  equalization  first  ascer- 
tained the  number  of  miles  of  poles 
and  wire  and  the  number  of  instru- 
ments owned  by  the  defendant,  and 
used  in  this  State,  and  placed  a 
valuation  upon  them.  The  board 
then  considered  *  all  other  property' 
owned  by  the  defendant  located  in 
this  State,  and  put  a  valuation  upon 
that.     The      defendant's      evidence 
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shows  that  it  did  own  other  prop- 
erty in  this  State  besides  the  poles, 
wire,  and  instruments  especially 
enumerated  and  valued.  But  it 
contends  that  such  other  property 
was  worth  only  $1,000,  and  not 
$856,400.56,  as  the  board  found  it 
to  be  worth.  The  utmost  that 
could,  therefore,  be  said  of  this  item 
is  that  the  defendant  and  the  board 
differed  in  opinion  as  to  the  value 
of  such  other  property,  and,  this 
being  an  action  at  law,  wherein 
the  defendant  attempts  to  defeat  the 
whole  levy,  as  long  as  it  appears 
that  the  defendant  owns  some  prop- 
erty, and  the  only  question  is, 
whether  it  is  of  the  one  value  or  the 
other,  the  defense  must  fail,  for  a 
court  of  law  has  no  machinery  for 
determining  how  much  such  prop- 
erty was  really  worth;  and,  in  addi- 
tion, if  all  defendant  claims  be  true, 
it  is  merely  a  case  of  overvaluation, 
and  not  an  erroneous  assessment, 
and  under  the  law  of  this  State 
mere  overvaluation  is  no  defense  to 
a  suit  upon  a  tax  bill,  for  section 
75,  79  Rev.  St.  1889  (§  9197,  Rev, 
St.  1899),  expressly  provides  that 
*  valuations  placed  on  property  by 
the  assessor  or  the  board  of  equal- 
ization shall  not  be  deemed  to  be 
erroneous  assessments  under  this 
section.'  But,  aside  from  this,  such 
a  defense  is  not  available  to  the  de- 
fendant in  a  suit  upon  the  tax  bill 
in  a  court  of  law,  but  '  a  party 
aggrieved  may  resort  to  a  court  of 
equity  to  restrain  the  exaction  of 
the  excess  upon  payment  or  tender 
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a  State's  right  to  tax  the  tangible  and  intangible  property  of 
a  telegraph  company,  for  the  reason  that  foreign  and  inter- 
state commerce  cannot  be  subjected  to  State  control  to  an 
extent  which  amounts  to  a  material  interference  with  the  con- 


of    what    is    admitted    to    be    due.' 
Stanley    v.    Supervisors,    121    U.    S. 
635,  7  Sup.  Ct.  1134,  30  L.  Ed.  1000. 
This     the     defendant     has     wholly 
failed    to    do.     *     *     *     When,    in 
determining  the  value  of  the  prop- 
erty of  the  defendant  in  this  State, 
the  board  of  equalization  took  into 
consideration  *  the  cosit  of  construc- 
tion  and   equipment   of   said   VVesi- 
ern  Union  Telegraph  Company,  and 
the  location  thereof,  and  its  traffic 
and  business,  and  the  par  value  of 
its  stock  and  bonds,  and  the  gross 
receipts  and  net  earnings  and  fran- 
chise owned  by  said  company,  and 
the  value  thereof,'   it   did   not  and 
cDuld  not  have  included  therein  any 
franchise  derived  by  the  defendant 
from  the  government  of  the  United 
States,     because     that     government 
had    conferred    no    such    franchise; 
nor    was    such    a    valuation    placed 
upon   '  all    other    property '    a    tax 
upon  the  franchise  of  the  defendant 
company.     The  franchise  derived  by 
the   defendant    from    the    State    of 
Xew   York    was   considered   by   the 
board  in   determining  the  value  of 
the  property   of  the   defendant    lo- 
cated in   this   State;   that   is,  that 
property  was  valued  not  as  so  many 
poles,  so   much   wire,  so   many  in- 
struments,  or  so  much  *  other  prop- 
erty* in  the  abstract,  but  was  val- 
ued in  the  concrete,  in  the  relation 
that  such  property  in  the  abstract 
bore  to  other  property  in  the   ab- 
stract,   which,   being   brought    into 
relation  towards  each  other  —  ijito 
ft  system,    located    partly    in    this 
.State  and  partly  in  other  States  — 


gave  each  part  a  concrete  value, 
which  was  much  greater  than  its 
abstract  value.  The  right  to  exist 
—  the  franchise  —  of  the  defendant 
was  property,  and  was  subject  to 
taxation,  either  directly  in  the  pro- 
portion that  the  portion  of  the 
franchise  exercised  in  this  State 
bore  to  the  proportion  of  the  fran- 
chise exercised  in  all  other  States, 
or  indirectly  as  was  done  in  Massa- 
chusetts and  as  was  done  here,  by 
being  impressed  upon  the  tangible 
property  owned  by  it,  thereby  in- 
creasing its  value,  and  by  consider- 
ing the  franchise  and  its  tangible 
property  as  a  system,  and  then  as- 
sessing the  part  of  the  property 
forming  a  part  of  the  system  and 
located  in  Missouri  as  of  its  pro- 
portionate value  of  the  whole  prop- 
erty constituting  the  system.  This 
was  expressly  held  to  be  proper  in 
Western  Un.  Teleg.  Co.  v.  Massa- 
'chusetts,  2  Am.  Elec.  Cas.  57,  125 
U.  S.  630,  8  Sup.  Ct.  961,  31  L.  Ed. 
790.  The  rule  approved  in  Atty. 
Gen.  of  Massachusetts  v.  Western 
Un.  Teleg.  Co.,  3  Am.  Elec.  Cas.  40, 
141  U.  S.  40,  11  l§up.  Ct.  889,  35  L. 
Ed.  628,  accomplishes  the  same  re- 
sult, for  it  is  '  a  tax  upon  its  cor- 
porate franchise  at  a  valuation 
thereof  equal  to  the  aggregate  value 
of  the  share  of  its  capital  stock,' 
deducting  such  proportion  of  that 
valuation  as  is  proportional  to  the 
length  of  its  lines  without  the  State, 
and  deducting  also  an  amount  equal 
to  the  value  of  its  real  estate  and 
machinery  subject  to  local  taxation 
within  the  State.    This  is  only  an- 
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stitutional  power  of  Congress  to  regulate  commerce.  This 
limitation  extends  to  all  the  instrumentalities  or  agencies  of 
interstate  commerce,  and  the  doctrine  runs  through  all  the 
cases  wherein  the  question  has  been  involved.*®  But  a  State 
tax  is  valid,  which,  though  nominally  upon  the  shares  of  capi- 
tal stock  of  a  telegraph  company,  is  in  effect  a  tax  upon  the 
organization  on  account  of  property  owned  and  used  by  it  in 
that  State;  the  proportion  of  the  length  of  its  lines  in  said 
State  to  their  entire  length  throughout  the  whole  country  be- 
ing made  the  basis  for  ascertaining  the  value  of  that  property. 
Siich  a  tax  is  not  forbidden  by  the  acceptance  by  the  tele- 
graph company  of  the  Post  Eoads  Act,*^  nor  by  the  commerce 
clause  of  the  Federal  Constitution.*^^  And  where  the  taxation 
is  based  upon  such  a  calculation  and  no  real  estate  of  the 


other  method  of  adding  the  value 
of  the  franchise  to  the  value  of  the 
property  located  in  the  State,  and 
thereby  taxing  its  concrete  value, 
which  is  its  real  value,  and  the 
value  at  which  it  could  be  sold.  It 
will  not  do  to  say,  as  the  defend- 
ant does,  that  the  poles,  wire,  and 
instruments  could  be  replaced  new 
at  a  cost  of  $984,357.89,  and  that 
all  its  other  property  in  this  State 
is  worth  only  $1,000.  Those  sums 
may  represent  the  value  of  the* 
property  in  the  abstract,  but  they 
do  not  represent  the  value  of  the 
property  in  the  concrete,  because  as 
a  part  of  a  system  a  greater  value 
is  necessarily  impressed  upon  the 
abstract  property,  and  thereby  the 
property  becomes,  it  may  be,  worth 
many  times  as  much  as  it  would 
be  if  considered  in  the  abstract. 
No  injustice  is  done  to  the  defend- 
ant in  60  valuing  it,  because  the  de- 
fendant 80  uses  it  and  treats  it, 
and  because  it  is  worth  more,  for 
it  would  sell  for  more  as  a  nec- 
essary part  of  the  system  than  it 
would  if  it  was  sold  in  the  ab- 
stract, or  than  if  it  had  no  such 
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relation  to  the  other  parts  of  the 
system.  In  other  words,  the  de- 
fendant values  it  for  taxation  at  its 
abstract  value,  while  it  enjoys  it 
and  derives  profit  from  it  according 
to  its  concrete  value.  It  follows 
that  the  judgment  of  the  Circuit 
Court  holding  that  the  tax  assessed 
against  *  all  other  property  at  $856.- 
400.56 '  to  be  unlawful  is  erroneous, 
and  that  the  plaintiff  is  entitled  to 
a  judgment  for  the  whole  amount 
of  the  tax  sued  for.  Judgment  is 
accordingly  entered  for  the  plain- 
tiff here  for  $1,027.22,  back  taxes 
for  the  year  1899,  with  interest 
thereon  from  the  1st  of  January, 
1900,  at  the  rate  of  1  per  cent,  per 
month  (Rev.  St.  1899,  §  9225),  and 
costs." 

40  Western  Un.  Teleg.  Co.  v.  Nor- 
man (U.  S.  C.  C,  D.  Ky.),  77 
Fed.  13.  See  note  to  this  case  § 
113a,  herein,  also  the  numerous 
cases  herein,  under  taxation,  license, 
privilege,  and  like  taxes. 

BO  Act  of  Congress  of  July  24> 
1806;  Rev.  Stat.,  §  5263. 

81  Art  1,  §  8. 
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corporation  is  owned  or  taxed  within  the  State  limits,  it  does 
not  seem  necessary,  in  ascertaining  the  value  of  said  capital 
stock,  to  make  any  deduction  on  account  of  real  estate  or  ma- 
chinery situate  and  subject  to  local  taxation  outside  of  the 
State;  especially  so,  where  it  does  not  appear  that  the  corpo- 
ration is  injured  by  some  principle  or  rule  of  law  not  equally 
applicable  to  other  objects  of  taxation  of  like  character.  To 
prevent  the  whole  tax  in  the  State,  however,  from  amounting 
to  more  than  that  proportion  of  the  whole  value  of  the  capital 
stock  which  the  length  of  the  telegraph  line  in  that  State 
bore  to  the  whole  length  of  its  line  everywhere,  it  was  also 
provided  that  from  the  taxable  portion  of  the  value  of  its 
capital  so  ascertained,  there  should  be  deducted  the  value  of 
any  property  owned  by  said  corporation  in  the  State  which 
was  subject  to  taxation  in  the  cities  and  towns.*^ 

§  92.     Same  subject  continued. —  The  decision  last  noted  is 
followed  in  another  case  in  the  United  States  Supreme  Court, 


» Attorney-General  of  Mass.  v. 
Western  Un.  Teleg.  Co.,  141  U.  S. 
40,  3  Am.  Elec.  Cas.  20,  23-25,  11 
Sup.  Ct.  889;  Western  Un.  Teleg. 
Co.  V.  Attorney -General  of  Mas8., 
125  U.  S.  530,  8  Sup.  Ct.  961,  21 
Am.  ft  Eng.  Corp.  Cas.  13,  2  Am. 
Elec.  Cas.  67,  05,  66,  33  Fed.  129; 
Distinguished  in  City  Council  of 
Charleston  v.  Postal  Teleg.  Cable 
Co.  (C.  P.,  So.  Car.,  1891),  9  Ry. 
k  Corp.  L.  Jour.  129,  3  Am.  Elec. 
Cas.  56,  64,  where  it  is  said: 
*•  Where,  from  the  facts  in  tlie  case, 
that  section  of  the  Revised  Stntute^ 
was  held  not  to  apply  to  certain 
portions  of  the  company*s  lines 
built  within  the  State  of  Massachu- 
setts which  were  admittedly  not 
[)o<t  roads  of  the  United  States  and, 
therefore,  not  within  the  inhibition 
of  the  sUtute."  And  also,  "The 
tax  to  be  imposed  was  upon  tlie 
property,  real  and  personal,  of  the 
company,  not  upon  the  occupation." 
(1tc<l  with  approval  in  Postal  Teleg. 


Cable  Co.  v.  Adams,  155  U.  S.  688, 
39  L.  Ed.  311,  5  Am.  Elec.  Cas. 
636.  643,  15  Sup.  Ct.  268,  360. 
Franchises  not  to  be  included  in 
ascertainment  of  capital  stock  for 
taxation.  People,  Manhattan  R. 
Co.  V.  Barker  (N.  Y.),  28  Misc. 
Rep.  13.  59  N.  Y.  Supp.  926,  revd. 
48  App.  Div.  248,  63  N.  Y.  Supp. 
167,  which  was  revd.  165  N.  Y.  305. 
That  tax  on  capital  stock  in  mile- 
age basis  does  not  violate  interstate 
commerce  or  impair  obligation  of 
contract,  see  Commonwealth  v. 
Western  Un.  Teleg.  Co.  (Penn.),  2 
Dauph.  Co.  Rep.  40.  A  tax  on  the 
gross  annual  income,  after  deduct- 
ing expenses  for  carrying  on  busi- 
ness, is  a  tax  on  occupation  and 
privileges,  and  not  on  property  un- 
der the  Alabama  Constitution.  Cap- 
ital City  Water  Co.  v,  Montgom- 
ery Co.  Rev.  Bd.,  117  Ala.  303,  23 
So.  070;  Ala.  Const.,  art.  11, 
4-6. 
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where  the  Indiana  statute  under  consideration  was  undistin- 
guishable  in  any  material  respects  from  the  statute  of  Massa- 
chusetts in  the  above  case.®^  The  same  basis  of  calculation 
as  to  capital  stock  and  mileage,  is  held  valid  in  Pennsylvania, 


fi3  Western  Un.  Teleg.  Co.  v.  Tag- 
gart,  163  U.  S.  1,  16  Sup.  Ct.  1054, 
41  L.  Ed.  49,  6  Am.  Elec.  Cas.  621, 
aifg.  141  Ind.  281,  5  Am.  Elec.  Cas. 
646.     The  following  cases  were  also 
cited     or     cited     and     considered: 
State  Railroad  Tax  Cases,  92  U.  S. 
605,    Franklin,    etc.    v.    NashviUe, 
Chattanooga,  etc.,   R.   Co.,    12   Lea 
(Tenn.),  621,  539;    Columbus,  etc., 
R.   Co.   V.   Wright,    151    U.   S.   470, 
479,    14    Sup.    Ct.    396;    Delaware 
Railroad  Tax  Cases,   18  Wall.    (U. 
S.)   206;  Erie  Ry.  v.  Pennsylvania, 
21    Wall.     (U.    S.)    492;    Pullman 
Palace    Car    Co.    v.    Pennsylvania, 
141    U.    S.    18,    11    Sup.    Ct.    876; 
Maine  v.  Grand  Trunk  Ry.,  142  U. 
S.  217,  12  Sup.  Ct.  121,  163;  Char- 
lotte, etc.,  R.  Co.  V.  (jibbes,  142  U. 
S.  386,   12  Sup.  Ct.  255;    State  ex 
rel.  Jones,  51  Ohio,  192,  37  N.  E. 
945;     Cleveland,    etc.,     R.     Co.    v. 
Backus,  154  U.  S.  439,  445,  14  Sup. 
Ct.     1122;     Reagan     v.    Mercantile 
Trust  Co.,  154  U.  S.  413,  416,  417, 
14   Sup,   Ct.    1060;    Central    Pacific 
R.  v.  California,  162  U.  S.  91,  123; 
Indianapolis  &  Vincenncs  R.  Co.  v. 
Backus,  154  U.  S.  438,  14  Sup.  Ct. 
1114,  and  133  Ind.  609;   Pittsburg, 
etc.,  Ry.  Co.  v.   Backus,    154  U.  S. 
421,  430,  435,  14  Sup.  Ct.  1114,  133 
Ind.  625.     Where  a  bridge  company 
maintains  a  bridge  over  a  river  be- 
tween two  States,  one  of  which  has 
granted  the  franchise,  the  value  of 
its  intangible  property  may  be  de- 
termined  for   the    purpose   of  tax- 
ation, by  deducting  from  the  total 
value  of  the  entire  property  in  both 
States  the  tajigible  property  in  the 
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state  levying  the  tax,  and  also  all 
the    tangible    and    intangible   prop- 
erty in  the  other  State,  although  in 
the   latter   State   certain   privileges 
are  granted  said  corporation,  and  by 
an  act  of  Congress  declaring  it  a 
post  road,  and  regulating  the  height 
and    width    of    the    bridge    spans. 
Sucli  State  tax  is  not  an  unconsti- 
tutional burden  on  interstate  com- 
merce where  other  persons  carry  on 
the   business   over  said   bridge  and 
pay    tolls    to    the   bridge    company 
therefor.     Henderson   Bridge  Co.  v. 
Kentucky,   166  U.   S.   150,   17   Sup. 
Ct.  532,  41   L.  Ed.  953.     See  Hen- 
derson Bridge  Co.  v.  Henderson,  173 
r.  S.   592,   19  Sup.  Ct.  553,  43  L. 
Ed.  823,  affg.  36  S.  W.  561,   1132, 
18  Ky.  L.  Repr.  417.     Where  an  ex- 
press   company's    property    is    dis- 
tributed through  different  States,  it 
constitutes  as  the  basis  of  taxation, 
a  single  plant,  the  capital  stock  is  a 
factor  in  determining  the  value  of 
the  whole  property  on  said  unit  ba- 
sis,   in    determining    what    portion 
shall  be  taxable  in  a  single  State, 
and  the  assessment  may  include  the 
necessary    business    capital     repre- 
sented   by    tangible    or    intangible 
property  in  the  State,  and  also  the 
contracts    for    transportation   facil- 
ities, and  the  method  is  not  a  bur- 
den on  interstate  commerce  so  far 
as  it  constitutes  a  tax  on  property 
only;  Sanford  v.  Poe,  165  U.  S.  194, 
17  Sup.  Ct.  305,  41  L.  Ed.  683;  re- 
hearing denied,   166   U.   S.   185,   17 
Sup.  Ct.  604 ;  Sanford  v.  Poe,  37  U. 
S.  App.  378,  16  U.  S.  C.  C.  A.  305, 
69  Fed.  546,  1  Obio  Dec.  Fed.  50, 
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as  to  interstate  oommerce  corporations,  and  such  tax,  although 
on  capital  stock,  is  a  tax  on  property  and  assets,  as  it  includes 
tangible  and  intangible  property.*^*  State  statutes  are  void 
under  the  Federal  Constitution,  as  levying  a  tax  on  interstate 
commerce,  where  one  statute  imposes  a  license  tax  on  express 
companies  of  a  certain  sum  up  to  a  certain  number  of  miles  of 
line  and  larger  sums  on  lines  over  that  number ;  and  the  other 
statute  exacts  an  annual  tax  on  telegraph  companies  of  a  cer- 
tain sum  per  mile  for  poles  and  one  wire,  and  an  additional 
amount  for  each  additional  wire.*** 


93.  Taxation  of  railroad  company  operating  telegraph  line. 
—  A  statute  which  provides  for  taxation  of  a  telegraph  com- 
pany for  the  privilege  of  operating  a  specified  number  of  miles 
of  wire,  does  not  thereby  authorize  the  imposition  of  such 
tax  upon  a  telegraph  line  operated  by  a  railroad  company, 
merely  in  connection  with  its  train  service  and  not  for  profit.*^ 


2  Am.  &  Eng.  Corp.  Caa.  (N.  S.) 
167;  American  Express  Co.  v.  In- 
diana, Adams  Express  Co.  v.  In- 
diana ;  United  States  Express  Co.  v. 
Indiana,  165  U.  S.  255,  41  L.  Ed. 
707,  17  Sup.  Ct.  991;  rehearing  de- 
nied, 166  U.  S.  185,  17  Sup.  Ct. 
604.  As  to  tax  on  entire  capital 
stock  of  foreign  corporations,  see 
Horn  Silver  Mining  Co,  v.  New 
York,  143  U.  S.  305,  12  Sup.  a. 
403. 

s^  Commonwealth  v.  Fall  Brook 
R.  Co.,  188  Penn.  St.  199,  41  Atl. 
606;  Commonwealth  v.  New  York, 
P.  &  0.  R.  Co.,  188  Penn.  St.  169, 
41  Atl.  594;  Commonwealth  v. 
Beech  Creek  R.  Co.,  188  Penn.  St. 
203,  41  Atl.  605.  See  People, 
Parke,  D.  &  Co.  v.  Roberts,  91  Hun 
(N.  Y.),  158,  71  N.  Y.  St.  R.  138, 
36  N.  Y.  Supp.  368,  5  Inter.  Com. 
Rep.  402,  affd.,  149  N.  Y.  608,  44 
N.  E.  1127;  Wells,  Fargo  &  Co.'8 
Ezpien    V.    Crawford    County,    63 


Ark.  576,  40  S.  W.  710,  37  L.  R. 
A.  371.  Where  company  "  resides  " 
for  purposes  of  taxation.  Sparks 
V.  Macon,  98  Ga.  301,  25  S.  E.  459. 
That  statute  is  constitutional  with- 
in  State  and  Federal  Constitutions, 
see  Commonwealth  v.  Delaware  & 
H.  Canal  Co.  (C.  P.,  Penn.)  1 
Dauph  Co.  Rep.  257  (Penn.  Acts, 
1874,  1877,  1879;  Penn,  Const.,  art. 
9,  §  1)  ;  Wells,  Fargo  &  Co.'s  Ex- 
press V.  Crawford  County,  63  Ark. 
576,  40  S.  W.  710,  37  L.  R.  A.  371. 
Annual  tax  of  one-tenth  of  1  per 
centum  of  capital  stock  not  uncon- 
stitutional or  an  interference  with 
interstate  commerce.  Lumberville, 
etc.,  Co.  V.  State  Board  of  Assessors, 
55  N.  J.  L.  529,  26  Atl.  711. 

B6  Commonwealth  v.  Smith,  92 
Ky.  38,  36  Am.  St.  Rep.  578,  3  Am. 
Elec.  Cas.  13,  17  S.  W.  187. 

B«  Adams  v.  Louisville,  N.  O.  & 
Tex.  Ry.  Co.  (Miss.,  1893),  15  So. 
032. 
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§  94.  Commerce  —  Federal  Constitution  —  Taxation  of  sub- 
ways. —  Reasonable  taxes  may  be  imposed  upon  telegraph  or 
telephone  companies  by  a  municipality,  even  though  its  terri- 
tory is  entered  by  such  company  by  virtue  of  the  Post  Roads 
Act,**^  or  their  wires  may  be  required  to  be  placed  in  conduits. 
But  the  city  cannot,  in  the  exercise  of  its  police  power  or 
otherwise,  unlawfully  oppress  such  companies  by  any  present 
or  future  requirements.*®  The  cost  of  construction  is,  how- 
ever, an  improper  mode  of  assessment  of  subways  in  city 
streets,  where  the  greater  proportion  of  the  property  is  not 
occupied,  no  interest  is  paid  on  the  bonds,  no  dividends  on  the 
stock,  and  the  business  and  investment  represents  an  actual 
loss.*** 


§  95.  Taxation  of  foreign  telegraph  companies. —  The  fact 
that  the  particular  corporation  objecting  to  the  payment  of  a 
license  or  privilege  tax  is  a  foreign  corporation,  claiming  ex- 
emption under  the  Post  Roads  Act,  has  arisen  in  numerous 
cases.  This  claim  has  been  met,  however,  by  the  oft-repeated 
assertion,  which  is  undoubtedly  true,  that  the  State  has  the 
undisputed  right  to  tax  all  corporations,  foreign  or  domestic, 
within  its  territorial  limits.  The  proviso  exists,  however,  in 
regard  to  all  interstate  commerce  corporations,  that  the  scheme 
of  taxation  must  not  be  one  that  will,  by  the  enforcement  of 
the  tax,  constitute  a  material  interference  with,  or  regulation 
of  interstate  commerce.  This  doctrine  has  been  constantly  de- 
declared  in  the  cases  considered  throughout  the  chapters  herein 
relating  to  taxation,  license,  privilege,  and  the  like  taxes.*® 


67  Act  of  Congress,  July  24,  180U. 

A>  Richmond  v.  Southern  Bell 
Teleph.  &  Teleg.  Co.,  42  U.  S.  App. 
686,  28  U.  S.  C.  C.  A.  659,  85  Fed. 
19,  30  Chic.  Leg.  News,  271,  3  Va. 
L.  Reg.  856,  78  Fed.  858,  6  Am. 
£lcc.  Cas.  1,  principal  case  affd.  in 
part  by  Richmond  v.  Southern  Bell 
Teleph.  &  Telepr.  Co.,  174  U.  S.  761, 
19  Sup.  Ct  778,  43  L.  Ed.  1162. 
See  c.  XX,  herein,  as  to  subways. 

80  People,  Consol.  Teleg.  &  E. 
Sub.   Co.  V.  Barker,  7  N.  Y.   App. 
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Div.  27,  39  N.  Y.  Supp.  776,  revg. 
16  Misc.  Rep.  (N.  Y.)  258,  39  N. 
Y.  Supp.  776.  As  to  taxation  of 
subways  as  real  estate,  see  Her- 
kimer Co.  Light  &  P.  Co.  V.  John- 
son, 37  N.  Y.  App.  Div.  257,  55  N. 
Y.  Supp.  924,  noted  more  fully 
elsewhere. 

•oAs  to  taxation  of  foreign  cor- 
porations and  interstate  commerce, 
see  United  States:  Western  Vn. 
Teleg.  Co.  v.  Taggart,  163  U.  S.  1, 
16  Sup.  Ct.  1054,  6  Am.  Elec.  Cbb. 
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96.  Commerce  —  Federal  Constitution  —  Injunction  —  Tax- 
ation.—  Even  though  a  tax  statute  may  be  valid  and  collect- 
ible, yet,  where  a  telegraph  or  telephone  line  is  an  instrument 
or  agency   of  interstate  commerce,   an   injunction  cannot  be 


621    (affg.     141    Ind.    281,    5    Am. 
Elec.  Cas.   646);    Postal  Teleg.  Ca- 
ble Co.   V.   Adams,    155   U.   S.   688, 
15  Sup.  a.  268,  360,  39  L.  Ed.  311, 
.)  Am.  Elec.  Cas.  626  (affg.  71  Miss. 
555,  42  Am.   St.    Rep.   478,  4   Am. 
£Iee.  Cas.   606)  ;   Postal  Teleg.  Ca- 
ble Co.    V.    Charleston,    153    U.    S. 
692,  5  Am.  Elec.  Cas.  663,  14  Sup. 
Ct.  1094,  affg.  56  Fed.  419,  4  Am. 
Elec.  Cas.   626;    Ficklen   v.    Shelby 
Co.  Tax  Dist.,   145  U.   S.   1,  36  L. 
Ed.  601,  4  Inter.  Com.  Rep.  79,  12 
Sup.  a.  810;   Horn  Silver  Mining 
Co.  V.  New  York,  143  U.  S.  305,  36 
L.  Ed.  164,  4  Inter.  Com.   Rep.  57, 
12  Sup.  Ct.  403;   Crutcher  v.  Ken- 
tucky, 141  U.  S.  47,  35  L.  Ed.  649, 
11   Sup.  Ct.   851;    Pullman   Palace 
Car  Co.  V.  Hayward,  141  U.  S.  36, 
35  L.  Ed.   621,    11    Sup.    Ct.    883; 
Pullman  Palace  Car  Co.  v.  Pennsyl- 
vania, 141  U.  S.  18,  35  L.  Ed.  613,  3 
Inter.  Com.  Rep.   695,   11   Sup.  Ct. 
876;  Norfolk  &  W.  R.  Co.  v.  Penn- 
sylvania, 136  U.S.  114,  35  L.  Ed. 394, 
3  Inter.   Com.    Rep.    178,    10   Sup. 
Ct.  958;  Ratterman  v.  Western  Un. 
Teleg.  Co.,   127   U.  S.  411,  8   Sup. 
Ct.  1127,  21  Am.  &  Eng.  Corp.  Cas. 
1,  2  Am.   Elec.   Cas.   68;    Western 
Un.  Teleg.  Co.  v.  Attorney-General 
of  Mass.,  125  U.  S.  530,  8  Sup.  Ct. 
96,  31  L.  Ed.  790,  21  Am.  &  Eng. 
Corp.  Cas.  13,  2  Am.  Elec.  Cas.  57; 
S.  C,  141  U.   S.  40,  3   Am.  Elec. 
Cas.  20;    Gloucester   Ferry   Co.    v. 
Pennsylvania,  114  U.  S.  196,  29  L. 
Ed.   158,   5   Sup.    Ct.    826;    Cooper 
Mfg.  Co.   V.    Ferguson,    113    U.    S. 
727,  28   L.   Ed.    1137,   5    Sup.    Ct. 
739;  VMieeling,  etc.,  Transp.  Co.  v. 


Wheeling,  99  U.  S.  273,  25  L.  Ed. 
412;  Osborne  v.  Mobile,  16  Wail. 
(U.  S.)  479;  Ducat  v.  Chicago,  10 
Wall.  (U.  S.)  410;  Western  Un. 
Teleg.  Co.  v.  Norman,  77  Fed.  13; 
Linehan  Ry.  Transfer  Co.  v.  Pen- 
dergrass,  36  U.  S.  App.  48,  16  U. 
S.  C.  C.  A.  585,  70  Fed.  1.  Cal- 
ifornia: San  Francisco  v.  Western 
Un.  Teleg.  Co.,  96  Cal.  140,  4  Am. 
Elec.  Cas.  594,  31  Pac.  10.  Colo- 
rado: Denver  &  R.  G.  R.  Co.  v. 
Church,  17  Colo.  1,  28  Pac.  468. 
Indiana:  Western  Un.  Teleg.  Co. 
V.  Taggart,  141  Ind.  281;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V. 
Backus,  133  Ind.  513,  18  L.  R.  A. 
729;  S.  C,  154  U.  S.  439,  445. 
Kentucky:  Commonwealth        v. 

Smith,  92  Ky.  38,  7  S.  W.  187. 
New  Jersey:  Tide  Water  Pipe  Co. 
V.  State  Board  of  Assessors,  57  N. 
J.  L,  616,  27  L.  R.  A.  684,  31  Atl. 
220;  State,  Tide  Water  P.  L.  Co. 
V.  Berry,  52  N.  J.  L.  308.  Sew 
York :  People,  Thurber- Why  land 
Co.  V.  Barker,  141  N.  Y.  118,  66 
N.  Y.  St.  R.  586,  35  N.  E.  1073, 
affg.  55  N.  Y.  St.  R.  207,  25  N. 
Y.  Supp.  394;  People,  Penn.  R.  Co. 
V.  Wemple,  138  N.  Y.  1,  51  N.  Y. 
St.  R.  702,  33  N.  E.  720,  19  L.  R. 
A.  694,  affg.  65  Hun  (N.  Y.),  252, 
29  Abb.  N.  C.  85,  47  N.  Y.  St.  R. 
695,  20  N.  Y.  Supp.  287;  People, 
Southern  Cotton  Oil  Co.  v.  Wem- 
ple, 131  N.  Y.  64,  42  N.  Y.  St.  R. 
632,  29  N.  E.  1002,  affg.  61  Hun, 
83,  39  N.  Y.  St.  R.  738;  People 
Edison  Electric  L.  Co.  v.  Wemple, 
63  Hun  (N.  Y.),  444,  44  N.  Y.  St. 
R.  702,  revd.,  148  N.  Y.  690.  2forth 
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granted  by  a  State  court  to  restrain  such  companies  from  doing 
business  in  the  State,  for  failure  to  pay  State  taxes,  as  it  would 
clearly  imi>ede  and  obstruct  interstate  commerce  were  such 
remedy  granted,  and  it  would  be  repugnant  to  the  Post  Roads 
Act.*^  In  cases  where  an  injunction  is  sought  to  restrain  the 
collection  from  telegraph  companies  of  a  State  tax  or  a  license, 
or  like  tax  imposed  by  the  State  or  local  governmental  agency, 
an  injunction  has  been  refused,  for  the  reason  that  said  tax 
or  license  was  valid,  and  not  an  interference  with  interstate 
commerce  or  the  Post  Roads  Act  of  Congress.'*'^  But  irrespec- 
tive of  the  amount  in  controversy,  an  injunction  suit  may  be 
brought  in  the  Federal  court  to  prevent  illegal  taxation  of  a 
telegraph  company,  which  has  accepted  the  provisions  of  the 
Post  Roads  Act/^^  Again,  even  a  well  grounded  claim  of 
overvaluation  will  not  overcome  the  prima  facie  validity  of 
an  assessment.     To  justify  the  interference  of  the  court,  the 


Carolina:  Bain  v.  Richjnond,  etc., 
Co.,  105  N.  C.  363,  8  L.  R.  A.  229, 
11  S.  E.  311.  Pennsylvania:  Phil- 
adelphia V.  American  Un.  Teleg. 
Co.,  167  Penn.  St.  406,  31  Atl.  628; 
Norfolk  &,  W.  R.  Co.  v.  Common- 
wealth, 114  Penn.  St.  256,  6  Atl. 
45. 

•lAct  of  Congress  of  July  24, 
1866;  Matter  of  Taxation  of  Penn- 
sylvania Teleph.  Co.,  48  N.  J.  Eq. 
91,  27  Am.  St.  Rep.  462.  See  S.  C, 
in  20  Atl.  846.  In  this  case  it  was 
also  held  that  the  court  would  not, 
in  such  action,  consider  the  legality 
of  a  tax  assessment;  that  the  pow- 
er given  the  court  by  statute  ex- 
tended only  to  injunctions,  where 
taxes  assessed  were  not  paid,  and 
no  authority  was  granted  to  review 
such  assessments;  and  that  the 
constitutional  question  might  be 
considered  by  a  court  of  equity,  but 
here  the  question  was  the  propriety 
of  the  injunction  sought.  Western 
Un.  Teleg.  Co.  v.  Attorney-General 
of  Mass.,  125  U.  S.  530,  31  L.  Ed. 
790,  8  Sup.  Ct.  961,  21  Am.  &  Eng. 
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Corp.  Cas.  13,  2  Am.  Elec.  Cas.  57. 
Also  held  in  this  case  that  a  stat- 
ute is  void  so  far  as  it  authorizes 
such  injunction.  Mass.  Pub.  Stat., 
§  54,  c.  13.     See  §  90b,  herein. 

«2  Western  Un.  Teleg.  Co.  v.  Tag- 
gart,  163  U.  S.  1,  41  L.  Ed.  49,  16 
Sup.  Ct.  1054,  6  Am.  Elec.  Cas. 
621,  and  141  Ind.  281,  5  Am.  Elec. 
Cas.  646.  Tax  in  this  ease  was  on 
capital  stock.  Postal  Teleg.  Ca- 
ble Co.  v.  Charleston,  153  U.  S. 
092,  5  Am.  Elec.  Cas.  663,  aflTg.  56 
Fed.  419,  4  Am.  Elec.  Cas.  620,  14 
Sup.  Ct.  1094.  Tax  in  this  case 
was  a  license  charge  imposed  on 
business  done  exclusively  within 
the  city. 

wAct  of  Congress,  July  24, 
1866;  Western  Un.  Teleg.  Co.  v. 
Charleston,  56  Fed.  419,  4  Am. 
Elec.  Cas.  620,  affd.  153  U.  S.  692, 
5  Am.  Elec.  Cas.  663.  See  §  90b, 
herein.  See  Central  Pac.  R.  Co. 
V.  Evans,  111  Fed.  71,  74,  as  to 
right  of  court  to  enjoin  invalid  as- 
sessment. 
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tax  officials  must  have  made  a  mistake  so  gross  as  to  be  incon- 
sistent with  fair  and  honest  judgment,  or  they  must  have 
acted  maliciously  and  fraudulently  to  the  substantial  preju- 
dice of  the  tax  payer,  or  they  must  have  proceeded  on  an 
erroneous  rule  of  law,  and  even  then  there  must  be  sufficient 
proof  addressed  to  proper  legal  standards  of  valuation.®* 

wStete  V.  Western  Union  Teleg.    Co.    (Minn.  1906),  104  N.  W.  667. 
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§111.    License  fee  or  tax,  etc. —  In  §113.    Taxation   —   License,   etc., 

lieu  of  all  other  taxes.  tax — Fourteenth  Amend- 

112.    License,  privilege,  etc.,  tax  ment. 

continued  —  Exemptions  113a.  Taxation  — •  License,     etc., 

in  statutes  or  ordinances  tax  —  Fourteenth  Amend- 

—   Interstate    commerce.  ment  continued. 

112a.  Exemption   of   foreign   and 
interstate  business. 

§  97.     Commerce  —  Federal  Constitution  —  license,  privilege, 
business  or  occupation   tax  —  Bental  —  Generally. —  The   cases 
are  numerous  wherein  telegraph  companies  which  have  accepted 
the  provisions  of  the  Post  Boads  Act  have  resisted  charges, 
called  by  various  names,  made  by  municipal  ordinances  upon 
their  business  or  franchise  right  to  do  business  over  telegraphic 
lines  constructed  over  or  along  military  and  post  roads  and  over, 
under  or  across  navigable  rivers  within  the  municipality  or 
State.     In  many  cases  the  decision  has  been  adverse  to  the 
telegraph  companies,  because  of  some  defect  in  the  pleading, 
whereby  the  question  of  interstate  commerce  was  not  brought 
fairly  before  the  court.     In  other  cases  the  issue  has  been 
raised,  but  for  some  reason  not  insisted  upon,  or  only  urged 
in  a  general  way  and  not  as  a  determinative  point.     Again 
special  conditions  have  excised  in  the  final  decision,  the  ques- 
tion of  interstate  commerce,  even  though  the  point  has  been 
urged  by  the  companies  and  discussed  by  the  court.     Some 
decisions  have  reviewed  the  authorities  fairly  and  squarely 
with  the  clearly  evident  purpose  of  determining,  so  far  as 
possible,  the  law  upon  the  subject.     Some  of  the  cases  hold 
that  such  charges  may  be  imposed  in  the  form  of  a  reasonable 
Ucense  fee.     Others  hold  that  such  charges  are  a  license,  not 
a  license,  a  rental,  a  tax,  not  a  tax,  taxes  for  the  privilege  of 
exercising  corporate  franchises,  a  privilege  tax,  occupation  tax, 
taxes  on  corporate  franchises,  tax  on  business,  or  merely  a 
charge  on  business.     Again  some  of  the  decisions  avoid  a  dis- 
cussion as  to  the  nature  or  character  of  the  charges  imposed, 
hut  sustain  the  ordinances.     But  by  whatever  name  called,  the 
validity  of  such  legislative  enactments  of  the  State  or  munic- 
ipality are  as  a  rule  sustained  in  favor  of  the  municipality 
or  State,  and  the  exceptions  to  the  rule  will  be  found  to  rest 
upon  some  special  conditions  or  facts  in  the  case,  or  upon 
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Other  matters  as  above  noted,  or  upon  ^he  fact  that  the  license, 
privilege,  business  or  occupation  tax,  rental  or  license  fee  is 
so  excessive  as  to  be  prohibitive  or  grossly  unjust 

§  98.  Commerce  —  Federal  Constitixtion  —  Source  of  mnnio- 
ipal  power  to  license,  tax,  etc. —  The  source  of  municipal  au- 
thority to  levy  a  license  fee  or  tax  rests  in  State  legislative 
enactment,  conferring  such  power.  Such  grant  must,  however, 
be  subject  in  all  cases  to  constitutional  limitations.  Where 
the  authority  to  license  or  tax  is  not  so  conferred,  it  does 
not  exist.  Nor  does  the  police  power  justify  the  exercise  of 
such  right,  where  it  is  not  conferred  by  the  legislature,  or  un- 
less it  exists  as  a  necessary  concomitant  to  the  proper  exer- 
cise of  the  powers  expressly  granted  to  a  city  or  other  local 
government.^  It  is  decided  in  Kansas  that  unquestionably 
the  legislature  has  power  to  impose  a  license  tax  on  occupa- 
tions whether  laid  for  revenue  purposes  or   for  regulation; 


1  Bourough  of  Philipsburg  v.  Cen- 
tral Penn.  Teleph.  &  S.  Co.  (Com. 
PI.,  Pa.,  1888),  22  Week.  N.  of  Cas. 
672,  2  Am.  Elec.  Cas.  105,  110,  III, 
per  Furst,  P.  J.;  Hodges  v.  West- 
ern Un.  Teleg.  Co.,  72  Miss.  910, 
18  So.  84,  29  L.  R.  A.  770,  5  Am. 
Elec.  Cas.  56,  59;  1  Dill,  on  Mun. 
Corp.  (4th  ed.),  §§  62  (35),  89 
(55),  359  (291)-361  (295).  Ex- 
amine generally  United  States: 
Sunset  Teleph.  &  Teleg.  Co.  v.  City 
of  Medford,  115  Fed.  202;  Philadel- 
phia V.  Western  Un.  Teleg.  Co.,  81 
Fed.  948,  92  Fed.  797.  Georgia: 
Southern  Bell  Teleph.  &  Teleg.  Co. 
V.  Stewart,  109  Ga.  80,  35  S.  E.  73. 
Illinois:  Chicago  v.  Collins,  175 
111.  445,  51  N.  E.  907.  Iowa:  Mc- 
ManuB  V.  Hornaday,  99  Iowa,  507, 
68  N.  W.  812.  Kansas:  Chipchase, 
In  re  56  Kan.  357,  6  Amer.  Elec. 
Cas.  92,  43  Pac.  264.  Kentucky: 
Covington  v.  Woods,  98  Ky.  344, 
33  S.  W.  84.  Louisiana:  Mande- 
viUe  V.  Baudot,  49  La.  Ann.  236,  21 
So.  258.     Michigan:     City  of  Sag- 
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inaw  V.  Swift  Elec.  L.  Co.,  113 
Mich.  660,  72  N.  W.  6.  Montana: 
State  V.  Camp  Sing,  18  Mont.  128. 
44  Pac.  516,  32  L.  B.  A.  635.  Xew 
Hampshire:  New  England  Teleph. 
&  Teleg.  Co.  v.  City  of  Manchester, 
72  N.  H.  166,  55  Atl.  188.  New 
Jersey:  State,  Johnson  v.  Asbury 
Park,  58  N.  J.  L.  (29  Vroom)  604, 
33  Atl.  850.  Pennsylvania:  Phila- 
delphia V.  American  Union  Teleg. 
Co.,  167  Pa.  St.  406,  31  Atl.  628, 
6  Amer.  Elec.  Cas.  85;  City  of  Al- 
lentown  v.  Western  Un.  Teleg.  Co., 
148  Penn.  St.  117,  4  Am.  Elec.  Cas. 
90;  Harrisburg  v.  East  Harrisburg 
Pass.  R.  Co.  (C.  P.),  4  Penn.  Dist, 
Rep.  683.  Tennessee:  International 
Trading  S.  Co.  v.  Memphis,  101 
Tenn.  181,  47  S.  W.  136.  Utah: 
Ogden  City  v.  Bear  Lake  &  R. 
Wate. -Works,  etc.,  Co.,  16  Utah 
440,  52  Pac.  697,  41  L.  R.  A.  305. 
Washington:  Seattle  v.  Chin  Let, 
19  Wash.  38,  52  Pac.  324.  See  aUo 
as  to  police  powers,  c.  XIV,  herein, 
and  note,  30  L.  R.  A.  415. 
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that    the   legislature  may   delegate   this   power  to   municipal 
coq>orations  and  that  it  is  not  made  a  property  tax  nor  the 
ordinance  which  imposes  it  invalidated  by  the  fact  that  it 
may  be  based  on  a  valuation;  and  that  being  a  license-tax  ex- 
press constitutional  restrictions  as  to  equality  and  uniformity 
of  rate  do  not  apply,  as  the  amount  of  the  tax  as  well  as 
the    method   of  imposing   it   is   left   to   legislative   judgment 
and   discretion.^     But  where  a  city  is  authorized  by  its  char- 
ter  to   "  license,  tax  and  regulate  all   privileges,  trades  and 
occupations  of  all  kinds  and  classes,"  it  may  exact  a  license 
tax  on  the  business  of  each  of  two  lines  of  railroad  operated 
by  one  company,  even  though  such  a  tax  is  not  required  by  the 
State.^     Where  a  city  charter  expressly  states  what  the  com- 
mon council  may  license  without  naming  telegraph  or  tele- 
phone companies,  it  prohibits,  by  necessary  implication,  the 
exaction  of  licenses  from  such  companies.     A  tax,  therefore, 
imposed  as  a  condition  for  permitting  the  maintenance  of  a 
telephone  line  in  a  city,  is  void.^     Again,  a  city  has  no  au- 
thority to  levy  a  tax  pure  and  simple,  nor  to  exact  a  sum 
sufficiently    large    to    insure    itself    against    all    possible    and 
imaginary  future   demands,*   nor  may   a   municipality   exact 
a  license  fee  or  tax  which  impairs  a  contract  right  to  use  city 
streets,  granted  telegraph  or  telephone  companies  by  the  State.® 


2  Martin,  In  re,  62  Kan.  638,  640, 
64  Pac.  43,  per  Johnston,  J.  See 
Capital  City  Co.  v.  Montgomery 
Co,,  117  Ala.  302,  23  So.  970. 

*Anni8ton  v.  Southern  R.  Co., 
112  Ala.  657,  20  So.  915. 

*So  held  in  Wisconsin  Teleph. 
Co.  V.  City  of  Oshkosh,  62  Wis.  32, 
1  Am.  Elec.  Cas.  687,  693,  21  N. 
W.  828. 

*City  of  Philadelphia  v.  Western 
Un.  Teleg.  Co.,  40  Fed.  615,  3  Am. 
Elec.  Cas.  52,  54;  case  cited  in 
dissenting  opinion  St.  Louis  v. 
Western  Union  Teleg.  Co.,  148  U. 
S.  92,  106,  37  L.  Ed.  380,  13  Sup. 
Ct.  485;  criticised  in  opinion  in 
same  case,  p.  104 ;  cited  in  suboe- 
quent  case  between  same  parties  89 


Fed.  454,  462;  followed  in  cases  of 
same  name  82  Fed.  797;  81  Fed. 
948.  Examine  City  of  Philadelphia 
V.  Atlantic  A  Pac.  Teleg.  Co.,  127 
Fed.  370;  Atlantic  A  Pac.  Teleg. 
Co.  V.  Philadelphia,  190  U.  S.  160, 
47  L.  Ed.  996,  23  Sup.  Ct.  817,  8 
Am.  Elec.  Cas.  369.  See  §  109b, 
herein. 

» City  of  New  Orleans  v.  Great 
Southern  Teleph.  &  Teleg.  Co.,  40 
La.  Ann.  41,  8  Am.  St.  Rep.  602, 
3  So.  633,  2  Am.  Elec.  Cas.  122; 
City  of  St.  Louis  v.  Western  Un. 
Teleg.  Co.  (U.  S.  C.  C,  E.  Dist. 
Mo.,  1894),  63  Fed.  68,  5  Am.  Elec. 
Cas.  43  (cited  in  Africa  v.  Board  of 
Mayor,  etc.,  of  Knoxville,  70  Fed. 
728,  734,  735) ;  Hodges  v.  Western 
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In  Pennsylvania  commissioners  of  townships  of  the  first  class 
may  lawfully  impose  a  reasonable  license  upon  telegraph  and 
telephone  companies  for  each  pole  within  the  township,  al- 
though the  police  power  of  a  townsliip  is  not  so  broad,  that 
is  it  does  not  embrace  so  many  subjects  as  that  of  a  city  or 
borough.'^ 

§  99.  Commerce  —  Federal  Constitixtion  —  Reasonable  lioenie 
fee. —  Where  the  power  to  regulate  the  use  of  its  streets  is 
granted  to  a  city  by  legislative  enactment,®  long-continued 
usage  and  constant  adjudications  of  the  courts,  such  munici- 
pal corporation  may  impose  a  reasonable  license  fee  for  the 
privilege  of  erecting  telegraph  poles  in  its  streets,  lanes  and 
alleys.  The  Post  Roads  Act®  does  not  authorize  a  foreign 
corporation  to  use  city  streets,  even  though  post  roads,  without 
compensation.  But  municipal  legislation  should  not  impose 
such  unjust  and  unreasonable  conditions  as  would  evidence  a 
purpose  to  harass,  impede  or  prevent  interstate  commerce.**^ 
Again,  certain  ordinances  of  the  city  of  Philadelphia  provided 
that  no  telegraph  pole  should  be  erected  in  said  city,  except 
upon  payment  of  a  license  fee  of  $5  per  pole;  that  there 
should  also  be  paid  a  yearly  charge  of  $1  per  pole  and  $2.50 
per  mile  of  wire.  It  was  urged  against  the  collection  of  said 
fees  (1)  That  the  charge  could  not  be  maintained  as  a  tax 
because  it  was  not  within  the  power  of  taxation  delegated  to 
the  city;   (2)   that  the  charges  were  unreasonable  as  license 


Un.  Teleg.  Co.,  72  Miss.  910,  18  So. 
84,  29  L.  R.  A.  770,  6  Am.  Elec. 
Cas.  6Q;  Wisconsin  Teleph.  Co.  v. 
City  of  Oshkosh,  62  Wis.  32,  1  Am. 
Elec.  Cas.  687,  21  N.  W.  828. 

T  Lower  Merion  Township  v.  Pos- 
tal Teleg.  Cable  Co.,  25  Pa.  Super. 
Ct.  306.  Act  April  28,  1899,  P.  L. 
104,  see  Kit  tanning  Borough  v.  Kit- 
tanning  Consol.  Nut.  Gas  Co.,  26 
Pa.  Super.  Ct.  355,  359. 

«Act  of  Maryland,  1890,  c.  370. 

»Aet  of  Congress,  July  24,  1866. 

10  Postal  Teleg.  Cable  Co.  v. 
Mayor,  etc.,  of  Baltimore,  79  Md. 
602,  24  L.  R.  A.  161,  5  Am.  Elec. 
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Cas.  37,  29  Atl.  819.  Tlie  Ux  here 
was  $2  on  eadi  telegraph,  tele- 
phone, electric  light  or  other  pole, 
but  trolley  poles  used  exclusively 
for  street  car  propulsion  were  ex- 
cluded. The  question  of  interstate 
commerce  was  discussed.  In  this 
case  it  was  declared  a  matter  of 
regulation  for  the  use  of  the  street, 
citing  St.  Louis  v.  Western  Un. 
Teleg.  Co.,  148  U.  S.  92,  37  L. 
Ed.  380,  4  Am.  Elec.  Cas.  102,  13 
Sup.  Ct.  485;  S.  C,  149  U.  S.  470, 
4  Am.  Elec.  Cas.  115,  13  Sup.  Ct 
990. 
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fees  and  operated  in  substance  as  a  tax,  and  that  the  or- 
dinances were,  therefore,  void.  The  question  of  interstate 
conunerce  was  not  discussed,  and  the  court  held  that  the  fee 
was  reasonable  and  could  be  collected  *^  as  a  matter  of  police 
r^ulation,  and  that  the  charge  was  not  a  tax  on  business  or 
on  property,  nor  an  interference  with  interstate  commerce,*^ 
and  such  fee  could  be  imposed,  although  the  telegraph  com- 
pany was  not   doing  business   at   the   time.*^     But   such   or 


"Western  Un.  Teleg.  Co.  v. 
Philadelphia,  22  Week.  N.  of  Cas. 
29,  2  Am.  Elec.  Cas.  98,  9  Sadler 
300,  12  Ail.  144,  11  Cent.  Rep.  192; 
City  of  Chester  v.  Western  Un. 
Teleg.  Co.,  3  Lancaster  Law  Rev. 
164,  2  Am.  Elec.  Cas.  93,'  Inter- 
state commerce  point  only  briefly 
discussed.  S.  C,  154  Penn.  St.  404; 
City  of  Philadelphia  v.  Western 
Un.  Teleg.  Co.,  40  Fed.  615,  3  Am. 
Elec.  Cas.  52  (see  citations  of  this 
case,  §  98  herein)  ;  City  of  Allen- 
town  V.  Teleg.  Co.,  148  Penn.  St. 
lU,  4  Am.  Elec.  Cas.  90,  23  Atl. 
1170.  Question  of  interstate  com- 
merce rai.sed  but  not  pressed,  or 
considered  by  the  court.  Taylor  v. 
PosUl  Teleg.  &  Cable  Co.  (C.  P.), 
4  Lack.  Leg.  News,  111;  Lands- 
downe  v.  Citizens'  Elec.  L.  &  P. 
Co.  (C.  P.),  7  Del.  Co.  Rep.  173. 
That  reasonable  fees  may  be  im- 
posed on  poles  and  wires  in  exer- 
cise of  police  powers,  see  Kittan- 
wng  Elec.  L.  H.  &  P.  Co.  v.  Kit- 
tauning,  U  Penn.  Super.  Ct.  31; 
Borough  of  North  Braddock  v.  Cen- 
tra! D.  &  p.  Teleph.  Co.,  1 1  Penn. 
Super.  Ct.  24. 

"Philadelphia  v.  Postal  Teleg. 
Cable  Co.,  etc.,  67  Hun  (N.  Y.), 
21,  50  N.  Y.  St.  U.  301,  21  N.  Y. 
S«pp.  556,  4  Am.  Elec.  Cas.  92,  an 
action  brought  by  the  city  of  Phil- 
*<wlphia     to    recover    said    license 

^»    citing    several    Pennsylvania 


cases;  City  of  Philadelphia  v. 
American  Un.  Teleg.  Co.  (Penn. 
Super.  Ct.  1895),  0  Am.  Elec.  Cas. 
85,  but  there  was  In  this  case  a 
want  of  a  sufficient  affidavit  of 
fines;  City  of  Allentown  v.  West- 
ern Un.  Teleg.  Co.,  148  Penn.  St. 
117,  4  Am.  Elec.  Cas.  90,  23  Atl. 
1070,  held  a  matter  of  police  regu- 
lation; Chester  City  v.  Western  Un. 
Teleg.  Co.,  154  Penn.  St.  464,  4 
Am.  Elec.  Cas.  100,  25  Atl.  1134. 
Tn  this  case  the  following  affidavit 
of  defense  was  held  insufficient: 
"The  said  Western  Un.  Teleg.  Co. 
aver  that  the  sum  sought  to  be  re- 
covered in  this  cause  pretends  to  be 
imposed  and  is  sought  to  be  justi- 
fied a^  a  license  tax  merely  in  aid, 
and  as  part  of,  a  police  regulation 
of  the  city  of  Chester,  and  as  such 
is  unjust  and  unreasonable  in  that 
the  amoimt  thereof  is  wholly  dis- 
proportioned  to  the  usual,  ordinal y 
or  necessary  expense  of  municipal 
officers  of  issuing  licenses  and  other 
expenses  thereby  imposed  upon  the 
municipality  of  the  city  of  Chester, 
but  is,  on  the  contrary,  largely  in 
excess  thereof,  to  wit,  at  least  five 
times  the  expense  thereof,  where- 
fore the  sum  is  unreasonable,  not 
authorized  by  law,  and  therefore 
void." 

'3  City  of  Chester  v.  Western  Un. 
Teleg.  Co.,  3  Lancaster  Law  Hev. 
104,  2  Am.  Elec.  Cas.  93. 
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dinances  imposing  a  yearly  charge,  excessive  to  at  least  one- 
fourth  the  amount,  and  a  needless  annual  charge  per  mile  of 
wire,  and  a  total  charge  exceeding  the  cost  of  maintenance  of 
said  poles  and  wires,  was  subsequently  held  to  be  clearly 
unreasonable  and  invalid.^  ^  Again,  in  an  action  by  a  town- 
ship of  the  first  class  in  Pennsylvania  against  a  telegraph 
company  to  recover  a  license  tax  under  an  ordinance  which 
imposed  a  tax  of  fifty  cents  per  pole  without  any  tax  on  wire, 
an  affidavit  of  defense  was  held  sufficient  to  prevent  judgment 
where  it  averred  that  the  license  tax  was  not  based  on  the 
cost  for  inspection  by  the  township,  that  it  was  more  than 
twenty  times  the  amount  that  might  have  been  or  could  pos- 
sibly be  incident  to  such  inspection,  and  that  it  largely  ex- 
ceeded the  entire  cost  to  the  defendant  itself  of  maintaining 
its  line.^^  But  it  is  held  that  on  an  issue  to  determine  the 
reasonableness  of  the  amount  of  a  license  tax  on  telegraph 
companies,  evidence  as  to  the  number  of  poles  and  miles  of 
wire  maintained  by  the  company  in  the  State,  the  amount  of 
capital  stock  and  bonded  debt  and  net  receipts  of  the  company, 
are  irrelevant  and  immaterial. *• 


14  PhUadelphia  v.  Western  Un. 
Teleg.  Co.,  81  Fed.  948,  82  Fed. 
797,  revd.,  but  on  different  grounds. 
See  89  Fed.  454,  462,  St.  Louis  v. 
Western  Union  Teleg.  Co.,  148  U. 
S.  92,  106,  37  L.  Ed.  380,  13  Sup. 
Ct.  485. 

15  Lower  Merion  Township  v. 
Postal  Telegraph  Cable  Co.,  25  Pa. 
Super.  Ct.  306.  The  court,  per 
Rice,  P.  J.,  considered  in  its  opin- 
ion certain  decisions  rendered  by 
the  Supreme  Court  of  the  United 
States  **  relative  to  similar  charges 
imposed  upon  telegraph  companies 
engaged  in  interstate  commerce, 
which  have  an  important  bearing 
upon  the  question  for  decision 
here."  The  case  of  Postal  Teleg. 
Cable  Co.  v.  Borough  of  Taylor,  192 
U.  S.  64,  24  Sup.  Ct.  208,  48  L. 
Ed.  342   (rev'g  202  Pa.  683,  16  Pa. 


Super.  Ct.  344)  is  finally  consider- 
ed and  the  court  then  concludes  as 
follows:  **As  all  of  the  averments 
above  referred  to  by  the  court  as 
material  and  relevant  are  substan- 
tially reproduced  in  the  affidavit 
filed  in  the  present  case,  it  is  ap- 
parent that  the  judgment  must  be 
reversed  and  the  defendant  given 
an  opportunity  to  substantiate 
them  by  proof."  The  principal  case 
is  distinguished  in  West  Con- 
shocken  Borough  v.  Conshocken 
Elect.  Light  &  Power  Co.,  29  Pa. 
Super.  Ct.  7. 

10  Borough  of  Kittanning  v. 
Western  Union  Telegraph  ,Co.,  20 
Pa.  Super.  Ct.  346.  In  this  case 
the  court  considers  certain  cases  in 
the  United  States  Supreme  Court 
relating  to  interstate  commerce  and 
license  fees  or  taxes. 
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i  100.     Beasonable  license  fee  continued. —  As  a  general  rule 
by-laws  and  ordinances  in  order  to  held  reasonable  should  in 
some  degree  tend  to  the  accomplishment  of  the  object  for  which 
the  corporation  was  created  and  its  powers  conferred.*^     It  is 
also  apparent  from  the  cases  determining  the  reasonableness 
of  license  fees  that  much  depends  upon  the  nature  and  char- 
acter of  the  business  licensed,  the  extent  of  the  privileges  en- 
joyed and  burdens  borne,  and  of  the  expenses,  necessities  and 
indebtedness  of  the  municipal  or  other  local  government,  im- 
posing said  license  fee  or  tax.     But  there  is  no  doubt  that  in 
all  cases  such  fee  must  not  be  excessive,  prohibitive,  oppressive 
or  unreasonable,  even  where  the  power  to  exact  a  licnese  fee 
or  tax  clearly  exists.     It  seems  also,  from  an  examination  of 
the  decisions  covering  telegraph  poles,  or  otherwise  relating 
to  telegraph  companies,  that  the  use  of  streets  of  a  populous 
city  might  justify,  perhaps  in  a  greater  degree,  the  exercise 
of  the  police  power  in  this  respect,  than  would  the  use  of 
streets  in  small  towns,  where  every  conceivable  use  to  which 
the  public  streets  may  be  put  is  not  exacted,  but  the  demands 
of  commerce  and  traffic  are  few.     It  is  held  that  license  fees 
imposed  by  virtue  of  the  police  power  of  a  city  are  not  limited 
to  producing  a  sum  equal  to  the  expenses  of  enforcing  the 
r^ulations  and  the  cost  of  the  licenses  in  the  business  so 
regulated.*®     In   Pennsylvania   it  is   held   that   the  elements 
which  enter  into  a  license  tax  by  a  borough  on  telegraph  poles 
and  wires  are  the  necessary  or  probable  expense  incident  to 
the  issuing  of  the  license,  and  the  probable  expense  of  such 
inspection,  regulation,  and  police  surveillance  as  the  munici- 
pal authorities  may  lawfully  give  to  the  erection  and  main- 
tenance of  the  poles  and  wires.*®     It  is  also  decided  in  that 
State  that  the  prima  facie  reasonableness  of  a  license  tax  on 
telegraph  companies  is  not  overcome  by  evidence  that  the  com- 
pany spent  so  much  per  mile  in  a  particular  year  for  repairs 
and  reconstruction,  where  such  evidence  does  not  cover  the 

IT  Lower  Merion  Township  ▼.  license  for  vehicles  for  passengers. 
Postal    Teleg.    Cable    Co.,    25    Pa.  i»  Schellsburg  v.   Western   Union 

Super.    Ct.    306,   citing   Cooley    on  Telegraph   Co.,   26   Pa.   Super.   Ct., 

Const.  Lim.   (6th  ed.),  p.  241.  343.      Certain   interstate   commerce 

I*  Burlington  v.  Unterkircher,  90  cases  in  the  Federal  Supreme  Court 

Iowa,  401,  68  N.  W.  795,  a  case  of  are  considered  by  the  court. 
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whole  period  for  which  the  license  fees  are  claimed,  and  is 
not  accompanied  by  evidence  as  to  the  nature,  extent,  and 
cost  of  the  inspection  and  supervision  of  its  lines  which  the 
company  gave.^'^  In  a  Kansas  case  it  is  held  that  $12  per 
year  for  each  business  telephone,  and  $10  for  each  residence 
telephone  within  a  city  of  the  first  class  is  not,  as  a  matter  of 
law,  excessive,  in  the  absence  of  evidence  of  the  nature  of  the 
franchises  or  privileges  enjoyed  by  the  company,  the  prices 
which  they  charged  for  the  service  given  by  it  to  its  patrons, 
the  amount  of  property  tax,  if  any,  paid  by  the  company,  the 
current  expenses  of  the  municipality  and  the  amount  of  its 
indebtedness.  "  In  such  cases  it  has  been  held  that  the 
municipality  is  not  limited  to  the  mere  expense  of  regulation, 
but  that  they  (license  taxes)  may  be  imposed  for  the  purpose 
of  obtaining  revenue  to  meet  the  general  expenses  of  the 
city."  ^*  A  license  fee  of  $500,  on  the  business  of  a  tel- 
egraph company,  has  been  held  not  unreasonable,  even  though 
there  was  a  continuing  penalty  of  50  per  cent,  of  said  amount 
on  each  day's  business  carried  on  without  said  license.^^  But 
a  payment  annually  by  a  telegraph  company  of  about  $14,000, 
in  excess  of  the  amount  necessary,  is  a  tax  pure  and  simple 
and  is  void.  A  city  cannot  collect  and  lay  by  a  sum  to  insure 
itself  against  imaginary  future  demands.  An  ordinance  may 
impose  a  reasonable  license  fee,  but  the  exactions  of  the  munici- 
pality must  not  be  excessive,^^  and  fifty  cents  an  electric-light 
pole  is  an  unreasonable  license  fee,  where  the  cost  of  inspec- 
tion is  but  five  cents  a  pole.*^  But  $2  per  year  is  not  an  un- 
reasonable license. fee  in  a  large  city.^     So  an  occupation  tax 


20  Borough  of  Kittanning  v. 
Western  Union  Telegraph  Co.,  26 
Pa.  Super.  Ct.  346.  Certain  inter- 
state commerce  decisions  in  the 
Federal  Supreme  Court  are  also 
discussed  in  this  case. 

21  Re  Chipchase,  56  Kan.  357,  43 
Pac.  264.  6  Am.  Elec.  Cas.  02.  See 
Carrollton  v.  Bazette,  159  III.  284, 
42  N.  E.  837,  31  L.  R.  A.  522. 
Examine  note,  30  L.  R.  A.  415. 

22  Postal  Teleg.  Cable  Co.  v. 
rharlestqn,  153  U.  S.  692,  14  Sup. 
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Ct.  1094,  5  Am.  Elec.  Cas.  663,  affg. 
56  Fed.  419.  4  Am.  Elec.  Cas.  620. 

23  Philadelphia  v.  Western  Un. 
Teleg.  Co.,  40  Fed.  616,  3  Am.  Elec-. 
Cas.  52.  See  S.  C.  81  Fed.  948,  8*2 
Fed.  97,  revd.,  but  on  different 
grounds.     See  89  Fed.  454,  462. 

24  Saginaw  v.  Swift  Elec.  L.  Co., 
113  Mich.  660,  72  N.  W.  6. 

2s  Postal  Teleg.  Cable  Co.  v. 
Mayor,  etc.,  of  Baltimore,  79  Md. 
602,  24  L.  R.  A.  161,  5  Am.  Elec. 
Cas.   37.   29   Atl.   819, 
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of  $150  per  year  in  cities  of  more  than  5,000  inhabitants  may 
be  collected.^®  A  fee  of  $1  may  be  imposed  on  each  wooden 
pole  erected  by  telegraph  and  telephone  companies.^ ^  So  a 
license  fee  of  $1  per  pole  and  $2.50  for  each  mile  of  wire  is 
held  not  unreasonable.^®  But  a  license  tax  must  be  reason- 
able and  not  so  excessive  or  imjust  as  to  amount  to  a  prohibi- 
tion, or  so  large  as  to  destroy  virtually  the  occupation  or  busi- 
ness taxed.^ 

§  101.  Reasonable  license  fee  continued  —  Power  to  deter- 
mine what  is  reasonable  charge. —  It  is  held  that  the  amount  of 
the  fee  is  discretionary  with  the  municipal  authorities  and 
that  the  courts  will  interfere  only  in  case  of  abuse  of  dis- 
cretion.®*^ But  it  is  also  decided  that  a  city  has  not  the  ex- 
clusive right  to  determine  what  is  a  reasonable  rental  for  the 


2«  Western  Un.  Teleg.  Co.  v.  Fre- 
mont, 39  Neb.  692,  26  L.  R.  A. 
698,  4  Am.  Elec.  Ca8.  626,  68  N. 
W.  415.  Whether  $5  is  an  unrea- 
sonable rental,  see  St.  Louis  v. 
Western  Un.  Teleg.  Co.,  148  U.  S, 
92,  13  Sup.  Ct.  485,  149  U.  S.  405, 
15  Sup.  Ct.  990,  revg.  39  Fed.  59; 
S.  C,  106  U.  S.  388,  affg.,  63  Fed. 
68. 

27Xorristown  v.  Keystone  Teleg. 
&  Teleph.  Co.  (Penn.  C.  P.),  15 
Mont.  Co.  L.  Rep.  9. 

28  Borough  North  Braddon  v. 
Central  Dist.  &  P.  Teleg.  Co.,  11 
Penn.  Super.  Ct.  24. 

2»0gden  V.  Crossman,  17  Utah, 
66,  53  Pac.  985;  Utah  Const.,  art. 
13,  §§  5.  12;  1  Utah  Comp.  Laws, 
1888,  p.  331,  §  289,  p.  631,  §  89. 
See  citations  of  this  case  in  last 
note  to  §  110,  herein, 

30  City  of  AUentown  v.  Western 
Un.  Teleg.  Co.,  148  Penn.  St.  117, 
4  Am,  Elec.  Cas.  90,  23  Atl.  1070. 
See  State,  Huson  v.  Bank  of  Mans- 
field, 48  La.  Ann.  1029,  20  So.  201 ; 
North  Braddock  v.  Central  Dist.  & 
P.  Teleg.  Co.,  11  Penn.  Super.  Ct. 


24;  Kittanning  Elec.  L.  H.  &  P. 
Co.  V.  Kittanning,  11  Penn.  guper. 
Ct.  31. 

Courts  tcill  not  disturb  decision 
of  municipal  corporation,  except  in 
case  of  plain  departure  from  the 
requirements  of  the  Constitution, 
where  the  municipality  has  a  gen- 
eral power  of  taxation;  as  it  must 
decide  primarily  whether  a  particu- 
lar business  can  or  cannot  be  reach- 
ed by  the  ad  valorem  system,  and 
the  business  in  question  is  done 
within  the  city  limits,  Norfolk  & 
Western  R.  Co.  v.  Suffolk,  103  Va. 
498. 

That  courts  will  not  interfere 
with  classification  made  by  munici- 
pal authorities  of  different  occu- 
pations for  taxation  under  a  city 
charter  and  ordinance  unless  it 
manifestly  appears  that  the  clasr^i- 
fication  is  unreasonable  and  arbi- 
trary. See  generally  City  Council 
of  Augusta  V.  Clark  &  Co.,  124  Ga. 
254,  52  S.  £.  881,  a  case  of  a  li- 
cense tax  upon  occupation  of  money 
lender,  but  the  general  principal  is 
discussed. 
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privilege  of  erecting  poles  in  city  streets,  and  that  the  matter 
should  be  kept  open  for  the  coi^rts.^^  Again,  as  a  telegraph 
company  "  occupies  public  property  under  the  dominion  of 
the  city,  the  city  has  a  right  by  ordinance  to  demand  what? 
Not  such  rental  therefor  as  to  its  legislative  body  may  seem 
just  and  proper,  but  such  rental  as  may  represent  what  is 
reasonable  for  the  use  of  the  territory  appropriated."  ^^  So 
it  is  also  decided  that  the  question  whether  or  not  a  license 
fee  is  reasonable  is  one  of  law  resting  with  the  court,'^  and 
that  the  reasonableness  of  an  ordinance  is  to  be  determined 
in  view  of  the  necessity  or  want  of  necessity  for  its  adoption, 
the  objects  sought  to  be  accomplished  and  all  the  surrounding 
circumstances.'*  A  city's  statutory  authority  to  fix  the  amount 
of  a  license  cannot  be  delegated  to  the  mayor. '^ 

§  101a.  When  license  fee  a  charge  in  enforcement  of  local 
governmental  supervision  and  not  unreasonable. —  A  borough  or- 
dinance may  impose  an  annual  license  fee  upon  telegraph,  tel- 
ephone and  electric  light  poles  and  wires  within  the  borough 
limits,  where  such  a  charge  is  not  a  tax  on  the  property  of 
the  telegraph  company  owning  the  poles  and  wires,  or  on  its 
transmission  of  messages  or  on  its  receipts  for  such  transmis- 
sion, but  is  a  charge  in  the  enforcement  of  local  governmental 
supervision  and  as  such  is  not  in  itself  obnoxious  to  the  com- 


31  St.  Louis  V.  Western  Un.  Teleg. 
Co.,  148  U.  S.  92,  37  L.  Ed.  380, 
4  Am.  Elec.  Cas.  102,  114,  13  Sup. 
Ct.  485,  per  Mr.  Justice  Bi^ewer. 
Examine  Postal  Telegraph  Cable 
Co.  V.  New  Hope,  192  U.  S.  r)5,  48 
L.  Ed.  338,  24  Sup.  Ct.  204,  rev'g 
in  part  202  Pa.  532;  Atlantic  & 
Pacific  Teleg.  Co.  v.  Philadelphia, 
190  U.  S.  160,  47  L.  Ed.  995,  23 
Sup.  Ct.  817;  Philadelphia  v.  At- 
lantic &  Pacific  Teleg.  Co.,  127 
Fed.  370.     See  §  lOlb,  herein. 

82  St.  Louis  V.  Western  Un.  Teleg. 
Co.  (U.  S.  C.  C,  E.  D.  Mo.,  1894), 
63  Fed.  68,  5  Am.  Elec.  Cas.  43, 
61,  per  Phillips,  Dist.  J.  (^ase 
died  in  Africa  v.  Board  of  Mayor, 
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etc.,  of  Knoxville,  70  Fed.  728,  734. 
735. 

33  City  of  Chester  v.  Western  Un. 
Teleg.  Co.  (C.  P.),  3  Lancaster 
Law  Rev.  104,  2  Am.  Elec.  Cas.  93; 
Hawes  v.  Chicago,  158  111.  653,  42 
\.  E.  373,  30  L.  R.  A.  225,  28  Chic. 
Leg.  New*?,  109.    See  §  101b.  herein. 

34  Ilawes  V.  Chicago,  158  III.  65.>, 
42  N.  E.  373,  30  L.  R.  A.  225,  28 
Chic.  Le<r.  News,  109;  Re  Chip- 
chase,  56  Kan.  357,  43  Pac.  264,  a 
telephone  license  tax  ease.  See  § 
101b,  herein. 

38  Nagele  v.  Centralia,  81  111. 
App.  334.  revd.  in  part  in  City  ot 
Centralia  v.  Nagele,  181  Ul.  151, 
55  N.  E.  128. 
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merce  clause  of  the  Federal  Constitution.  This  applies  to  an 
annual  license  fee  of  one  dollar  per  pole  and  two  dollars  and 
a  half  per  mile  of  wire  thereon  within  said  borough  limits. 
And  where  the  courts  of  the  State  within  which  the  borough 
is  located  have  determined  that  such  charge  or  license  fee  is 
reasonable  under  all  the  circumstances,  and  the  ordinance 
valid,  the  United  States  Supreme  Court  will  not,  in  view  of 
the  various  elements  which  enter  into  such  a  charge,  revise 
such  a  conclusion  as  being  manifestly  erroneous.^® 

§  101b.  When  question  of  reasonableness  of  tax  for  jnry  — 
Unreasonable  ordinance. — In  an  action  against  a  telegraph  com- 
pany engaged  in  interstate  business,  for  license  fees,  taxed 
under  a  borough  ordinance  fixing  the  amount  of  the  tax  per 
pole  and  per  mile  of  wire,  the  court  held  that  while  the  ques- 
tion of  reasonableness  of  the  tax  was  one  for  the  court  he 
would  submit  it  to  the  jury  for  their  aid  as  advisory  only, 
directing  them  to  find  for  the  plaintiff  if  they  regarded  the 
amount  as  reasonable  and  for  the  defendant  if  they  regarded 
it  as  unreasonable;  the  jury  found  a  verdict  for  the  plaintiff 
for  an  amoimt  less  than  that  fixed  by  the  ordinance,  and  the 
TOurt  directed  judgment  to  be  entered  thereon  for  the  amount 
so  foimd.  It  was  held,  therefore,  that  if  the  amount  of  the 
license  fee  fixed  by  the  ordinance  was  not  reasonable  the  or- 
dinance was  void  and  neither  the  court  nor  the  jury  could  fix 
any  other  amount.  It  was  further  held  that  a  verdict  for 
an  amount  less  than  that  fixed  by  the  ordinance,  and  the 
order  of  the  court  to  enter  judgment  thereon  for  the 
amount  so  found,  amounted  to  a  finding  by  the  jury  and 
the  court  that  the  ordinance  was  not  reasonable  and  the  ver- 
dict and   judgment  should   have   been   for   the   defendant'^ 


••Western  Union  Teleg.  Co.  v. 
New  Hope,  187  U.  S.  419,  47  L. 
£d.  240,  23  Sup.  Ct.  204,  in  dis- 
senting opinion  upon  the  point  that 
fees  not  so  excessive  as  to  justify 
inference  that  they  were  not  im- 
posed as  a  bona  fide  exercise  of 
police  power,  cited  in  Pabst  Brew- 
ing Oo.  T.  Crenshaw,  108  U.  6.  17, 
37,  40  L.  Ed.  925,  26  Sup.  Ot.  KIZ. 

18 


»7  Postal  Telegraph-Cable  Co.  v. 
New  Hope,  102  U.  S.  66,  48  L.  Ed. 
338,  24  Sup.  Ct.  204  (revg.  in  part 
202  Pa.  632),  cited  in  dissenting 
opinion  in  Pabst  Brewing  Co.  v. 
Crenshaw,  108  U.  S.  17,  37,  25 
Sup.  Ct.  652,  49  L.  Ed.  926,  as  to 
jury  and  rea60iiabl«  fee.  See  § 
101a,  haniB. 
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Again,  it  is  decided  that  the  reasonableness  of  charges  for 
expenses  of  police  supervision  by  municipalities,  will  depend 
upon  all  the  circumstances  involved  in  the  particular  case,  and, 
if,  in  a  case  tried  before  a  jury,  the  evidence  in  regard  thereto 
is  not  such  as  to  exclude  every  conclusion  except  one,  the 
question  of  reasonableness  should  be  submitted  to  the  jury.** 


3«  Atlantic  &  Pacific  Teleg.  Co.  v. 
Philadelphia,  190  U.  S.  160,  47  L. 
£d.  995,  23  Sup.  Ct.  817,  8  Am. 
Elec.  Cas.  369,  cited  as  to  jury  and 
reasonable  fee  in  dissenting  opin- 
ion, in  Pabst  Brewing  Co.  v.  Cren- 
shaw, 198  U.  S.  17,  37,  49  L.  Ed. 
925,  25  Sup.  Ct.  552.  See  PhUa- 
delphia  v.  Atlantic  A;  Pacific  Teleg. 
Co.,  127  Fed.  370,  102  Fed.  264,  7 
Am.  Elec.  Cas.  226,  89  Fed.  454, 
32  C.  C.  A.  253.  The  court,  per 
Mr.  Justice  Brewer,  in  the  prin- 
cipal case  (cited  at  the  beginning 
of  this  note)  said:  "  It  may  be 
conceded  that,  generally  speaking, 
whether  an  ordinance  be  reasonable 
is  a  question  for  the  court.  As 
said  by  Judge  Dillon,  in  his  work 
on  Municipal  Corporations  (4th 
ed..  Vol.  1,  §  327)  'Whether  an 
ordinance  be  reasonable  and  con- 
sistent with  the  law  or  not  is  a 
question  for  the  court,  and  not  for 
the  jury,  and  evidence  to  the  latter 
on  thio  subject  is  inadmissible.' 
While  that  may  be  correct  as  a 
general  statement  of  the  law,  and 
especially  in  cases  in  which  the 
question  of  reasonableness  turns  on 
the  character  of  the  regulations 
prescribed,  yet,  when  it  turns  on 
the  amount  of  the  license  charge, 
it  may  rightly  be  left  to  the  de- 
termination of  a  jury.  There  are 
many  matters  which  enter  into  the 
consideration  of  such  a  question, 
not  infrequently  matters  which  are 
ili.sputed  and  in  respect  to  which 
tlicre    is    contradictory    testimony. 
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As  said  by  Mr.  Justice  Shinis, 
when  presiding  in  the  Court  of  Ap- 
peals in  the  Third  Circuit,  in  a 
similar  case  (Philadelphia  v.  West- 
ern Union  Teleg.  Co.,  89  Fed.  454, 
461,  32  C.  C.  A.  240.  253.  60  U.  S. 
App.  398),  'When  it  is  said,  in 
some  of  the  cases,  that  such  a  ques- 
tion is  for  the  determination  of  the 
court,  it  is  not  meant  that  the 
question  may  not  properly  be  sub- 
mitted to  a  jury.  What  is  meant 
by  such  observations  is  that  courts 
are  not  precluded  from  considering 
the  reasonableness  of  the  legisla- 
tive act  prescribing  the  terms  and 
the  amount  of  the  charges.  •  •  ♦ 
Regarding,  then,  the  issue  to  be 
tried  as  one  of  fact,  we  think  it  is 
one  which,  from  its  nature  is  em- 
inently fit  for  the  determination  of 
a    jury    •     ♦     ♦        »     ♦     ♦     j^g 

reasonableness  of  this  license  charge 
being  tried  before  a  jury,  the  par- 
ties were  entitled  to  a  finding  of 
the  jury  upon  that  question  of  fact, 
unless  the  testimony  was  such  as  lo 
compel  a  decision  one  way  or  the 
other,  in  which  case  the  court 
might  be  justified  in  directing  a 
verdict."  The  court  then  reviews 
certain  facts  and  says :  "  Now.  the 
comparison  of  all  this  evidence,  the 
determination  of  its  weight  and 
effect,  and  whether  the  charge  made 
by  the  city  was  reasonable  or  not, 
should  have  been  left  to  the  jury. 
♦  •  *  We  think,  therefore,  the 
court  erred  in  withdrawing  the 
case  from  the  jury." 


LICENSE,    ETC.,    TAXES.  §  102 

It  is  held,  however,  in  a  recent  case  in  Pennsylvania  that  the 
reasonableness  of  the  fee  is  a  qnestion  for  the  court  and  not 
for  the  jury.^®  The  court  per  Rice,  P.  J.,  quoting  from  a 
prior  decision,*^  says :  "  '  Upon  all  questions  of  purely  State 
law  it  is  our  duty  under  the  Act  creating  this  court,  and  would 
be  so  even  if  there  was  no  expressed  statutory  provision  to 
that  effect,  to  receive  and  follow  the  decisions  of  the  Supreme 
Court  of  the  State  as  of  binding  authority.'  By  the  law  of 
this  commonwealth  as  declared  by  that  court,  the  tribunal  hav- 
ing jurisdiction  to  decide  whether  or  not,  under  an  agreed  or 
duly  ascertained  state  of  facts  —  there  being  no  conflict  of 
evidence  as  to  essential  facts  —  an  ordinance  is  unreasonable, 
is  the  court.  *  *  *  And  we  are  not  convinced  that  as  to  cases 
tried  in  the  State  courts,  this  rule  has  been  abrogated  or 
changed,  or  was  intended  to  be,  by  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Atlantic  and  Pacific  Teleg.  Co.  v. 
Philadelphia.*^  It  certainly  has  not  been  changed  in  cases 
arising  under  our  State  laws  in  which  no  federal  question  is 
involved.     The  case  in  hand  is  one  of  the  latter  character." 

§  102.  Commerce  —  Federal  Constitution  —  License  fee,  etc. 
—  Within  State,  city  or  local  government. —  Where  a  telegraph 
company  has  an  office  and  place  of  business  in  a  city  and  en- 
gaged in  sending  and  receiving  telegraphic  messages  to  and 
from  points  within  the  State,  it  may  be  required  to  pay  a 
license  fee  therefor.  The  State  has  authority  to  confer  the 
power  to  enact  such  an  ordinance,  and  may  prescribe  police 
regulations  for  its  government  within  its  boundaries  and  to 
tax  its  property  situated  there  for  the  purposes  of  revenue, 
where  it  acts  without  unjust  discrimination.  This  rule  ap- 
plies, even  though  said  telegraph  company  is  a  foreign  corpo- 
ration and  has  accepted  the  benefits  of  the  Post  Boads  Act,^^ 
nor  does  such  license  tax  conflict  with  the  interstate  commerce 
provisions   of   the   Federal    Constitution.*'     A   privilege    tax 

"ConBhocken    Borough    v.    Con-  ^i  190  U.  S.  160,  23  Sup.  Ct.  817, 

Bhocken    Electric    Light    &    Power  47  L.  Ed.  005,  8  Amer.  Elec.  Cas. 

Co.,  29  Pa.  Super.  Ct.  7.     See  also  369. 

§  101,  herein.  42  Act  of  Congress,  July  24,  1866. 

<<>  Kittanning  Borough  v.  Klttan-  <>  Moore  y.  City  of  Eufaula,  97 

ning  Gonsol.  Nat.  Gas  Co.,  26  Pa.  Ala.  670,  11   So.  921,  4  Am.  Elec. 

Super.  Ct.  355.  Cas.  615.    ''  To  present  a  defense  it 
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may  also  be  imposed  upon  a  railroad  company  for  business 
done  within  the  city^  and  the  fact  that  its  lines  extend  into 
other  States  does  not  constitute  such  tax  an  interference  with 
interstate  commerce.**  So  an  inspection  law  under  a  State 
statute  tending  to  determine  the  purity  of  liquors  sold  in  the 
State  is  a  valid  exercise  of  the  police  power  of  the  State  and 
such  a  statute  which  operates  upon  malt  liquors,  shipped  from 
other  States,  after  their  arrival  and  while  held  for  sale  and 
consumption  within  the  State  is  not  interference  with  inter 
state  commerce.**^  And  in  Nebraska  a  license  tax  mav  be  im- 
posed  upon  telegraph  business  carried  on  wholly  within  the 
city,  where  it  does  not  interfere  with  interstate  commerce 
or  governmental  business.*®  Such  tax  may  also  be  imposed, 
in  Kansas,  upon  a  telephone  company  within  a  city,  where  it 
does  not  appear  that  the  amount  levied  is  excessive.**  A 
license  fee  may  for  revenue  purposes  for  city  expenses  be 
imposed  upon  telephone  instruments  operated,  maintained  and 
used  exclusively  within  city  limits  and  upon  which  a  charge 
is  made  for  rental  for  local  business,  a  separate  charge  be- 
ing made  for  all  business  outside  the  city.  Such  fee  does 
not,  therefore,  affect  interstate  commerce.*® 

§  103.  Same  subject  continued. —  In  South  Carolina  the 
legislature  may  grant  to  a  city  the  power  to  impose  a  license 
tax  only  for  telegraphic  business  done  within  the  limits  of 
the  municipality  —  there  the  authority  stops.     When  the  or- 


(the  plea)  should  aver  facts  to 
show  that  the  messages  transmitted 
were  in  the  interest  of  interstate 
commerce  or  in  obedience  to  gov- 
ernmental orders,  and  that  the  office 
or  place  of  business  in  tlie  city  of 
Eufaula  was  kept  and  used  for 
these  purposes  only."  S.  C,  4  Am. 
Elec.  Cas.  618,  per  Coleman,  J. 

**  Anniston  v.  Southern  R.  Co., 
112  Ala.  557,  20  So.  916. 

^5  Pabst  Brewing  Co.  v.  Cren- 
shaw, 198  U.  S.  177,  49  L.  Ed.  925, 
25  Sup.  Ct.  552,  distinguishing  At- 
lantic &  Pacific  Teleg.  Co.  v.  Phila- 
delphia,  190  U.   S.   160,  47  L.   Ed. 
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995,  23  Sup.  Ct.  817,  and  Postal 
Telegraph -Cable  Co.  v.  New  Hope, 
192  U.  S.  55,  48  L.  Ed.  338,  24  Sup. 
Ct.  204. 

*o  Western  Un.  Teleg.  Co.  v.  Fre- 
mont, 39  Neb.  692,  4  Am.  Elec. 
Cas.  626,  26  L.  R.  A.  698,  58  N. 
W.  415. 

«7  Re  Chipchase,  56  Kan.  357,  43 
Pac.  264,  6  Am.  Elec.  Cas.  92. 

"Ogden  V.  Crossman,  17  Utah, 
66;  53  Pac.  985;  UUb  Const,  art 
13,  §§  5,  12;  Utah  Comp.  Laws, 
1888,  p.  331,  §  289,  p.  63,  §  89. 
See  citations  of  thia  oaae  Uat  note 
§110,  herein. 
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dinance  undertakes  to  go  beyond  that,  it  ceases  to  be  valid ;  *^ 
and  in  the  same  State  an  ordinance  enacted  under  statutory 
authority,*®  imposing  a  license  tax  on  telegraph  companies 
or  agencies  for  business  done  exclusively  within  the  city,  is 
valid.  Such  charge  is  a  tax  and  not  a  condition  on  which  the 
right  to  do  business  depends.  The  State  may  constitutionally 
grant  to  a  city  the  power  to  raise  revenue  by  a  license  tax 
on  business,  and  the  exaction  of  a  license  fee  is  an  ordinary 
exercise  of  the  police  power  ty  municipal  corporations.  These 
principles  especially  apply  to  quasi-public  corporations,  and 
whether  the  license  fee  is  exacted  under  a  power  to  license  or 
a  power  to  tax  is  unimportant,  if  the  power  to  do  either 
exists.*^  In  Tennessee  interstate  commerce  is  not  impeded 
by  a  railroad  privilege  tax,  for  taking  up  and  transporting 
freight  and  passengers  from  one  point  to  another  within  the 
State.**  An  occupation  tax  on  gross  receipts  of  a  telegraph 
company  is  only  valid  as  to  receipts  from  messages  carried 
and  delivered  exclusively  within  the  State.*'     Again,  an  or- 


*>City  CouDcil  of  Charleston  v. 
PosUl  Teleg.  Co.  (C.  P.,  1891),  9 
Ry.  &  Corp.  L.  Jour.  129,  3  Am. 
Eiec.  Cas.  56,  61,  62,  per  Izlar,  J. 

wAct.  So.  Car.,  Dec.  17,  1881. 

fiiPosUl  Teleg.  Cable  Co.  v. 
Charleston,  153  U.  S.  692,  6  Am. 
Eiec.  Cas.  663,  14  Sup.  Ct.  1094, 
affg.  56  Fed.  419,  4  Am.  Eiec.  Cas. 
620,  citing  Home  Ins.  Co.  v.  City 
Council,  93  U.  S.  116,  122;  Infor- 
mation  v.  Jager,  29  S.  C.  438,  443; 
Wiggins  Ferry  Co.  v.  East  St. 
Louis,  107  U.  S.  365,  376,  3  Sup. 
Ct.  257,  and  other  cases. 

"Knoxville  &  0.  R.  Co.  v.  Har- 
ris. 99  Tenn.  684,  43  8.  W.  115. 

w  Western  Un.  Teleg.  Co.  v.  Ala- 
bama State  Board  of  Assessors,  132 
U.  S.  472,  10  Sup.  a.  161,  3  Am. 
Eiec.  Cas.  1,  revg.  80  Ala.  273,  60 
Am.  Rep.  99,  1  Am.  Eiec.  Cas.  844 
(is  13,  15,  Act  of  Alabama,  Feb- 
ruary 17,  1885,  Laws  1884-5,  p.  1; 
Act  of  December  12,  1884,  subd.  6, 


§  1 ) .  In  order  to  determine  the 
taxable  value  of  the  property  of  an 
interstate  express  company  within 
the  State,  the  profit  of  such  com- 
pany may  be  valued  as  a  unit-pro- 
ducing plant,  and  this  does  not 
amount  to  the  taxation  of  its  prop- 
erty outside  of  the  State.  Its  prop- 
erty throughout  different  States 
constitutes  a  single  plant  united  in 
a  single  specific  use,  and  to  deter- 
mine what  is  taxable  within  the 
State  its  contracts  for  transporta- 
tion, and  the  necessary  capital  to 
carry  on  its  business,  whether  rep- 
resented by  tangible  -or  intangible 
property,  may  be  assessed.  San- 
ford  V.  Poe,  37  U.  S.  App.  378,  69 
Fed.  646,  16  C.  C.  A.  305,  165  U. 
S.  194,  17  Sup.  Ct.  306,  41  L.  Ed. 
683;  rehearing  denied,  166  U.  S. 
185,  17  Sup.  Ct.  604;  American 
Express  Co.  v.  Indiana;  S.  C. 
Adams  Express  Co.  v.  Indiana;  S. 
C.  United  States  Express  Co.  v.  In- 
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dinancc  imposing  a  license  fee  upon  poles  used  for  electrical 
wires  within  a  borough  is  not  invalid  for  want  of  a  provision 
as  to  the  enforcement  of  payment.  In  such  case  assumpsit 
may  be  maintained  therefor.*^"*  Under  a  Virginia  decision,  if 
a  telegraph  company  or  agency  is  engaged  in  interstate  com- 
merce the  license  tax  imposed  upon  it  for  business  done 
within  a  city  cannot  be  in  excess  of  what  would  be  the  tax 
upon  its  property  within  the  city  limits  under  the  ordinary 
modes  of  taxation  and  the  payment  of  such  a  license  tax 
cannot  be  made  a  prerequisite  to  the  right  of  such  company 
or  agency  to  carry  on  its  business.^^  And  a  power  conferred 
on  a  municipal  corporation  to  require  a  license  tax  for  "  any 
business,  trade,  occupation,  calling  or  any  other  thing"  for 
which  the  State  does  or  may  require  a  license,  is  a  general 
power  of  taxation,  subject  only  to  such  limitations  as  are  im- 
posed by  the  Constitution  of  the  State  or  of  the  United 
State8.»« 


§  104.  Commerce  —  Federal  Constitntion  —  License  fee,  etc. 
—  Outside  State,  city  or  local  govemment.^ — A  State  has  no 
power  to  authorize  the  imposition  of  a  license  fee  or  tax  upon 
the  business  of  a  telegraph,  telephone  or'  other  company  en- 
gaged in  interstate  commerce,  where  said  fee  or  tax  covers 
or  includes   business   done  exclusively  outside  of  the  Stata 


diana,  165  U.  S.  255,  17  Sup.  Ct. 
991;  rehearing  denied,  166  U.  S. 
185,  17  Sup.  Ct.  604. 

5^  So  held  in  Taylor  v.  Central 
Penn.  Teleph.  &  S.  Co.  (C.  P.),  4 
Lack.  Leg.  News,  191.  See  Kittan- 
ning  Elec.  L.  H.  &  P.  Co.  v.  Kit- 
tanning,  11  Penn.  Super.  Ct.  31. 
Where  a  license  tax  on  telegraph 
poles  is  for  inspection  purposes,  it 
does  not  constitute  a  regulation  of 
interstate  oomnierce.  Borough  of 
North  Braddock  v.  Central  Dist.  & 
P.  Teleg.  Co.^  1 1  Penn.  Super.  Ct. 
24. 

B5  Postal  Teleg.  Cable  Co.  v.  City 
of  Richmond,  99  Va.  102. 

86  Norfolk  &  Western  Ry.  Co.  v. 
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Town  of  Suffolk,  103  Va.  498.  Hold- 
ing also  that  a  municipal  corpora- 
tion could,  under  the  Constitution 
of  1869,  impose  a  license  tax  upon 
a  railroad  company  doing  business 
in  said  corporation,  and  that  the 
fact  that  such  company  was 
obliged,  in  order  to  discharge  its 
dutiesi  to  operate  its  road  through 
the  corporation,  was  an  immaterial 
one,  where  the  ordinance  imposing 
the  tax  did  not  make  its  payment 
a  condition  precedent  to  doing  busi- 
ness, citing  Postal  Teleg.  Cable  Co. 
V.  City  Council  of  Charleston,  152 
U.  S.  692,  14  Sup.  Ct.  1094,  38  L. 
Ed.  871,  and  numerous  other  cases. 
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This  is  true  whether  the  charge  imposed  be  called  a  license, 
privilege,  business  or  occupation  tax,  or  a  license  fee  or  rental, 
or  a  tax  for  revenue,  or  bj  any  other  name.     Neither  a  State 
nor  any  municipality  or  other  local  governmental  agency  has 
power  to  materially  burden,   obstruct  or  otherwise   regulate 
interstate  commerce.    This  rule  is  well  settled  and  the  doctrine 
rims  clearly  and  indisputably  through  all  the  cases  wherein 
the  principles  governing  interstate  commerce  have  been  con- 
sidered.*^^    It  would  seem,  therefore,  to  clearly  and  logically 
follow  that  the  exercise  in  this  respect  of  the  powers  of  a 
municipality  or  other  local  government  would  necessarily  be 
limited  to  such  business  of  these  interstate  agencies  as  is  done 
within  the  municipal  or  local  governmental  limits.     So  an  or- 
dinance is  invalid  which  exacts  a  license  of  telegraph  com- 
panies or  agencies  for  business  done  within  the  State  and  not 
including   that   done   without   the   State.     And   this   is   true, 
although  the  State  statute  permits  the  imposition  of  a  license 
fee  for  the  transaction  of  any  kind  of  business  within  the  city 
limits,*^  and  although,  in  estimating  a  license  tax,  the  busi- 
ness of  the  company  within  the  State  is  only  considered.     A 
statute  is  invalid  as  to  interstate  commerce,  which  authorizes 
cities  to  levy  a  license  tax  on  telegraph,  telephone,  electric 
light,  express,  etc.,  companies  doing  business  and  having  an 
office  in  tiie  city,  but  whose  business  extends  without  the  city.*^^ 
If,  however,  there  is  an  express  exception  of  business  done 
without  the  State  the  ordinance  would  not  be  void  in  respect 
to  interstate  commerce.®^     It  is  also  held  that  an  ordinance 
requiring  a  license  tax  from  every  express  company  for  busi- 
ness   exclusively    within    a    city,    does    not    apply    to    such 
a  company  where  it  does  no  business  beginning  and  ending 
within  said  city.®^    So  a  license  tax  imposed  by  a  municipality 


M  Western  Un.  Teleg.  Co.  v.  Fre- 
mont, 39  Neb.  692,  26  L.  R.  A.  698, 
4  Am.  Elec.  Cas.  626,  68  N.  W. 
415.  See  citations  of  this  ease,  § 
107,  herein,  the  numerous  cases 
cited  throughout  this  chapter. 

"City  Council  of  Charleston  v. 
PosUl  Teleg.  Cable  Co.  (C.  P.,  So. 
Car.,  1891),  9  Ry.  &  Corp.  L.  Jour. 
129,  3  Am.  Elec.  Cas.  66. 


CO  Southern  R.  Co.  v.  Asheville,  69 
Fed.  359. 

«o  Western  Un.  Teleg.  Co.  and 
Postal  Teleg.  Cable  Co.  v.  City- 
Council  of  Charleston,  66  Fed.  419, 
affd.  163  U.  S.  692,  38  L.  Ed.  871, 
14  Sup.  Ct.   1094.    See  Mem.  Dec. 

«i  Leavenworth  v.  Smith,  6  Kan. 
App.  165,  48  Pac.  924,  citing  West- 
cm  Un.  Teleg.  Co.  v.  Fremont,  39 
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cannot  include  business  of  a  telegraph  company  or  agency 
done  to  and  from  points  without  the  State  although  such  fee 
may  be  imposed  for  business  done  exclusively  within  the  city.*' 

§  105.  Conuneroe  —  Federal  Constitation  —  license  fee,  etc 
—  Outside  State,  city  or  local  government  continued. —  In  Ala- 
bama it  is  decided  that  a  license  or  privilege  tax  may  be  im- 
posedy  by  ordinance,  upon  the  business  of  carrying  passengers 
or  freight  from  the  city  to  points  outside,  but  within  the 
State,  and  that  such  ordinance  does  not  conflict  with  the  intei^ 
state  commerce  provisions  of  the  United  States.®^  In  Ne- 
braska an  ordinance  imposed  a  license  or  occupation  tax  for 
the  privilege  of  transacting  telegraphy  within  the  city,  but 
the  license  was  held  valid,  even  as  to  telegrams  sent  from  or 
transmitted  to  points  outside  the  city,  but  wholly  within  the 
State.  And  so,  although  the  language  of  the  statute  conferring 
the  power  on  the  city  to  impose  such  license  or  tax  was  "on 
any  occupation  or  business  within  the  limits  of  the  city." 
The  petition  and  demurrer  thereto  were,  however,  evidently 
an  important  factor  in  arriving  at  the  decision,  as  we  have 
noted  elsewhere.®*  Again,  in  a  frequently  cited,  approved 
and  sometimes  doubted  case,  decided  in  the  United  States  Su- 
preme Court,  it  is  held  that  a  license  tax  on  the  business  of 
an  express  company  in  a  city  is  valid,  when  graduated  so  as 


Neb.  692,  26  L.  R.  A.  698,  4  Am. 
Elec.  Caa.626,  58  N.  W.  415;  West- 
em  Un.  Teleg.  Co.  ▼.  Alabama,  132 
U.  S.  472,  2  Inter.  Com.  Rep.  726, 
33  L.  Ed.  409,  30  Am.  &  Eng.  Corp. 
Cas.  583;  Los  Angeles  v.  Southern 
Pac.  R.  Co.,  61  Cal.  59;  Sacramento 
V.  California  Stage  Co.,  12  Cal.  134. 
(Both  these  California  cases  are 
cited  in  Western  Un.  Teleg.  Co.  v. 
Fremont,  above  noted,  at  4  Am. 
Elec.  Cas.  632,  634.)  Distinguished 
in  Postal  Teleg.  Cable  Co.  v. 
Charleston,  153  U.  S.  692,  4  Inter. 
Com.  Rep.  637,  38  L.  Ed.  871,  5 
Am.  Elec.  Cas.  663,  14  Sup.  Ct 
1094.  This  last  case  affirms  56  Fed. 
419,  4  Am.  Elec.  Cas.  620. 
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«*  Postal  Teleg.  Cable  Co.  v.  City 
of  Richmond,  99  Va.  102. 

«s  Alabama  G.  S.  R.  Co.  v.  Besse- 
mer, 113  Ala.  668,  21  So.  64,  6  Am. 
&  Eng.  R.  Cas.  (N.  S.)  410.  Ex- 
amine Southern  Express  Co.  v. 
Mayor,  etc.,  of  Tuscaloosa,  132  Ala. 
326. 

«*  Western  Un.  Teleg.  Co.  v.  Pre 
mont,  39  Neb.  692,  26  L.  R.  A.  698, 
58  N.  W.  415  (see  ciUtions  of  this 
case,  §  107,  herein),  4  Am.  Elec. 
Cas.  626,  631,  632;  New  York  v. 
Chicago,  B.  &  Q.  R.  Co.,  56  Neb. 
572,  578,  76  N.  W.  1065,  14  Am.  & 
Eng.  R.  Cas.  (N.  S.)  200.  See  $ 
107,  herein. 
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to  be  highest,  when  the  business  licensed  included  making 
contracts  for  transportation  beyond  State  limits.^*^  The  fore- 
going decisions  evidence,  however,  the  fact  that  the  mode  or 
method  of  fixing  the  tax  is  of  little  importance.  It  is  also 
apparent  that  courts  are  inclined  to  favor  the  taxing  power  of 
a  State,  and  the  collection  of  license  and  the  like  fees  or  taxes 
whenever  the  charge  made  constitutes  a  fair  burden  upon  the 
business  or  occupation  assessed,  and  are  strongly  disposed  to 
sustain  the  same,  unless  upon  the  issue  clearly  raised  and 
before  the  court  said  -charges  are  unreasonably  excessive,  or 
undeniably  an  interference  with  or  burden  upon  interstate 
commerce,  or  a  regulation  thereof.  The  underlying  principle 
or  reason  being  that,  while  States  should  not  encroach  upon 
Federal  constitutional  rights  as  to  commerce  and  its  regula- 


«5  Osborne  v.  Mobile,  16  WaU. 
(U.  S.)  479.  In  this  case  the  ordi- 
nance required  every  express  or  raU- 
road  company  doing  business  in 
that  city,  and  having  a  business  ex- 
tending beyond  the  State  Uniits,  to 
pay  an  annual  license  of  $500;  if 
the  business  was  confined  within  the 
limits  of  the  State  the  license  fee 
was  only  $100;  if  confined  within 
the  city  it  was  $50 ;  subject  in  each 
case  to  a  penalty  for  neglect  or  re- 
fujjal  to  pay  the  charge.  Affd.  in 
Pickbard  v,  Pullman  Car.  Co.,  117 
U.  S.  34,  6  Sup.  Ct.  635;  referred 
to  as  authority  in  Bobbins  v.  Shelby 
Taxing  Dist.,  120  U.  S.  489,  7  Sup. 
Ct.  592,  in  dissenting  opinion; 
cited  in  Western  Un.  Teleg.  Co.  v. 
Citjr  of  Richmond,  26  Gratt.  (Va.) 
1,  1  Am.  Elec.  Cas.  149,  152,  157; 
also  in  Western  Un.  Teleg.  Co.  v. 
State  Board  of  Assessment,  80  Ala. 
273,  1  Am.  Elec.  Cas.  844,  853; 
also  in  S.  C,  132  L.  S.  472,  10  Sup. 
Ct.  161,  3  Am.  Elec.  Cas.  1,  4; 
also  in  Leloup  ▼.  Port  of  ^lobile, 
127  U.  S.  640,  8  Sup.  Ct.  1380,  21 
Am.  &  Efig.  Corp.  Cas.  26,  12  Inter. 
Com.  Rep.  134,  2  Am.  Elec.  Cas.  70, 


83;  denied  in  S.  C,  2  Am.  Elec. 
Cas.  86;  considered  as  occupying 
"a  most  unique  position,"  and  said 
to  hold  that  **  a  privilege  tax  levied 
upon  an  express  company  having 
business  intra-territorial,  as  well  as 
extra-territorial,  was  not  invalid  or 
repugnant  to  the  interstate  com- 
merce clause  of  the  Federal  Consti- 
tution." In  Postal  Teleg.  Cable  Co. 
V.  Adams,  71  Miss.  555,  42  Am.  St. 
Rep.  478,  4  Am.  Elec.  Cas.  006,  608, 
609,  14  So.  36,  but  followed  in  part 
in  S.  C,  4  Am.  Elec.  Cas.  606,  613, 
which  was  affd.,  155  U.  S.  688,  39 
L.  Ed.  311,  5  Am.  Elec.  Cas.  636. 
Examine  Norfolk  &  Southern  R. 
Co.  V.  Pennsylvania,  136  U.  S.  114, 
10  Sup.  Ct.  958;  Philadelphia  & 
Southern  Steamship  Co.  v.  Pennsyl- 
vania, 122  U.  S.  326,  7  Sup.  Ct. 
1118;  Horn  Silver  Mining  Co.  v. 
New  York,  143  U.  S.  305;  Cleve- 
land, Cincinnati,  etc.,  Ry.  v.  Backus, 
154  U.  S.  439,  445;  Vicksburg  Bank 
V.  Worrell,  67  Miss.  47,  58,  7  So. 
219;  Pullman  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  18,  11  Sup. 
Ct.  876;  Maine  v.  Grand  Trunk  Ry., 
142  U.  S.  217,  12  Sup.  Ct.  121,  163. 
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tion,  the  reverse  of  the  proposition  equally  prevails;  or  in 
other  words,  the  rights  of  both  Federal  and  State  Govern- 
ments should  be  so  exercised  that  neither  will  conflict  in  a 
material  degree  with  the  other. 

§  106.  Commerce  —  Federal  Constitution  —  Bental  for  poles 
in  streets. —  It  is  held,  in  the  United  States  Supreme  Court, 
that  an  ordinance  requiring  the  payment  of  a  fixed  sum  for 
each  and  every  telegraph  or  telephone  pole  erected  or  used  in 
the  streets,  alleys  or  public  places  of  a. city  does  not  impose  a 
tax  on  the  property  or  business  of  the  company,  or  a  privilege 
or  a  license  tax,  but  that  such  charge  is  in  the  nature  of  a 
rental  or  a  pecuniary  compensation  to  the  general  public  for 
being  deprived  of  the  use  of  that  portion  of  the  street  ex- 
clusively appropriated,  by  placing  said  poles.**®  In  a  Bhode 
Island  case  the  court  says :  "  Whether  or  not  the  city  may 
not  properly  obtain  a  revenue  from  petitioner,  by  way  of 
charging  a  rental  for  the  use  of  that  part  of  the  public  streets 
occupied,  by  said  poles  and  wires,  as  has  been  done  in  other 
States,®^  we  are  not  called  upon  to  decide,  but  we  do  not 
think  they  are  taxable  to  the  corporation  owning  them,  either 
as  real  or  personal  estate."  ®®  In  Mississippi  an  ordinance 
was, entitled,  "An  ordinance  to  fix  the  rent  charged  tel^raph 
*  *  *  companies  *  *  *  for  the  use  of  the  streets," 
and  it  was  held  that  such  charge  was  not  a  tax,  but  a  rent  pure 
and  simple,  and  that  the  enactment  did  not  regulate  the  use 
of  its  wires  and  poles  by  the  telegraph  company,  nor  the  use 


««  St.  Louis  V.  Western  Un.  Teleg. 
Co.,  148  U.  S.  92,  37  L.  Ed.  380,  4 
Am.  Elec.  Cas.  102,  13  Sup.  Ct. 
485;  S.  C,  149  U.  S.  465,  13  Sup. 
Ct.  990,  4  Am.  Elec.  Cas.  116;  S. 
C.  (U.  S.  C.  C,  E.  D.  Mo.,  1894), 
63  Fed.  68,  5  Am.  Eiec.  Cas.  43. 

«7  Citing  St.  Louis  v.  Western  Un. 
Teleg.  Co.,  148  U.  S.  92,  37  L.  Ed. 
380,  4  Am.  Elec.  Cas.  102,  13  Sup. 
Ct.  485;  St.  Louis  v.  Western  Un. 
Teleg.  Co.,  149  U.  S.  465,  4  Am. 
Elec.  Cas.  115;  Lancaster  v.  Edison 
Elec.   Ilium.   Co.,   8   Penn.   Co.   Ct. 
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Rep.  178,  2  Am.  Elec.  Cas.  116; 
City  of  New  Orleans  v.  Great 
Southern  Teleph.  &  Teleg.  Co.,  40 
La.  Ann.  41,  8  Am.  St.  Rep.  502,  2 
Am.  Elec.  Cas.  122,  27  Am.  Law 
Rep.  (N.  S.)  420,  note,  3  So.  633; 
Mutual  Un.  Teleg.  Co.  v.  Chicago, 
16  Fed.  309,  10  Am.  Elec.  Cas.  606. 
08  Newport  Ilium.  Co.  v.  Tax  As- 
sessors Newport,  19  R.  I.  632,  36 
Atl.  426,  36  L.  R.  A.  266,  C  Am. 
Elec.  Cas.  659,  666,  667,  per  Tilling- 
hast,  J. 
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of  the  streets  by  said  company  in  the  occupation  of  them  by 
poles.*® 

§  106a.  Where  entire  control  of  streets  is  granted  city^ — 
Power  as  to  rental  charges.— Where  the  legislature  grants  by 
statute  to  a  city  the  entire  control  of  its  streets,  such  a  grant 
includes  the  power  to  demand  and  receive  by  way  of  rental 
compensation  for  facilities  afforded  to  a  telegraph  company  for 
a  use  and  occupation  not  enjoyed  by  the  general  public;  es- 
pecially so  where  no  machinery  is  provided  by  statute  for  the 
levy  and  collection  of  such  compensation,  charges,  or  rental 
by  the  State.  The  entire  control  so  granted  would  evidently 
appear  to  be  a  more  absolute  delegation  of  power  than  a  grant 
of  authority  to  regulate,  and  the  above  would  apply  though 
such  charge  or  rental  be  called  a  tax,  as  "  Taxes  "  in  constitu- 
tions and  statutes  does  not  generally  mean   such  charges.''^ 

§  107.  Commerce  —  Federal  Constitution  —  license  fee,  etc., 
valid  —  Special  conditions.^ —  In  some  of  the  cases  wherein  such 
license  fee  or  tax,  or  privilege  or  occupation  tax,  and  the  like, 
have  been  held  valid,  special  conditions  have  existed,  which 
have  necessarily  affected  the  decision.  This  is  illustrated  by 
a  case  where  the  imposition  of  a  license  tax,  which  the  court 
said  appeared  very  large,  was  sustained.  There  was  no  proof, 
however,  that  the  tax  was  unreasonable,  and  it  was  declared 
that  it  could  not  be  determined  as  a  matter  of  law,  without 
proof,  that  it  was  excessive,  oppressive  or  prohibitive,  and 
that  the  mere  amount  of  the  tax  did  not  prove  its  invalidity.^  ^ 
So,  in  another  decision,  it  was  held  that  a  license  fee  might  be 
imposed  upon  a  telegraph  company  for  the  privilege  of  trans- 


•»  Hodges  V.  Western  Un.  Teleg. 
Co.,  72  Miss.  910,  IS  So.  84,  20  L. 
R.  A.  770,  5  Am.  Elcc.  66. 

TO  City  of  Memphis  v.  Postal 
Teleg.  Cable  Co.,  145  Fed.  602,  revg. 
in  part  139  Fed.  707  and  citing 
upon  the  power  to  collect  reason- 
able rental  charges:  Postal  Teleg. 
Cable  Co.  v.  Baltimore,  79  Md.  502, 
29  Atl.  819,  24  L.  R.  A.  161,  affd. 
156  U.  S.  210,  15  Sup.  Ct.  356,  39 


L.  Ed.  399;  Western  Un.  Teleg.  Co. 
V.  Borough  of  Xew  Hope,  187  U.  S. 
419,  23  Sup.  Ct.  204,  47  L.  Ed.  240; 
Atlantic  &  Pacific  Teleg.  Co.  v. 
Philadelphia,  190  U.  S.  160,  23  Sup. 
Ct.  817,  47  L.  Ed.  905;  Western 
Un.  Teleg.  Co.  v.  Pennsylvania  R. 
R.  Co.,  195  U.  S.  540,  566,  25  Sup. 
Ct.  133,  49  L.  Ed.  312. 

71  Re  Chipchase,  56  Kan.  357,  43 
Pac.  264,  6  Am.  Elec.  Cas.  92. 
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acting  business  within  a  city,  even  though  the  messages  re- 
ceived and  delivered  within  the  city  were  transmitted  to  and 
from  points  outside  the  municipality,  but  within  the  State. 
But  the  court  said :  "  The  petition  expressly  avers,  which  the 
demurrer  admits  to  be  true,  that  plaintiff  in  error  was  and  is 
engaged  in  carrying  on  within  the  corporate  limits  of  said 
city  the  business  and  occupation  described  in  paragraph  1 
of  the  ordinance  under  consideration.  Plaintiff  in  error  is, 
therefore,  carrying  on  a  business  or  occupation  in  the  city  of 
Fremont,  within  the  meaning  of  the  statute,  and  is  liable  to 
the  license  tax  imposed  by  the  municipal  authorities."  ^*  In 
a  New  York  case  it  was  decided  that  a  license  fee  or  like 
charges  might  be  imposed  by  the  city  of  Philadelphia  upon 
telegraph  companies  by  virtue  of  the  police  power;  also,  that 
said  charges  were  for  regulation  and  not  for  revenue,  and  that 
they  were  not  a  tax  on  business,  but,  if  so,  they  were  invalid. 
But  the  ordinances  in  question  related  to  the  safety  of  tbe 
citizens  and  of  their  property,  and  to  the  inspection  of  wires. 
They  were,  therefore,  upon  their  face,  an  exercise  of  the  police 
power,  and  in  addition,  all  charges  were  removed  from  wires 
which  were  placed  underground.''^  So,  in  another  case  wbere 
a  license  tax  was  authorized  to  be  imposed  by  cities  of  the 
third  class  upon  different  kinds  of  business,  including  express, 
telephone  and  other  corporations  and  individuals  furnishing 
communication,  light,  heat,  or  power,  it  was  held  that  the  tax 
need  not  be  the  same  upon  each  of  the  different  classes  speci- 


Ts  Western  Un.  Teleg.  Co.  v.  Fre- 
mont, 39  Neb.  692,  26  L.  R.  A.  698, 
4  Am.  Elec.  Cas.  626,  631,  632,  58 
N.  W.  416.  Followed  upon  prin- 
ciple involved  in  City  of  York  v. 
Chicago,  Burlington  &  Quincy  R. 
Co.,  66  Neb.  572,  76  N.  W.  1065. 
See  Western  Un.  Teleg.  Co.  v. 
Hughes,  104  Va.  240;  Western  Un. 
Teleg.  Co.  v.  Reynolds,  100  Va.  459, 
93  Am.  St.  Rep.  971,  41  S.  E.  856. 
Examine  as  to  principle  involved 
Kehrer  v.  Stewart,  197  U.  S.  60,  49 
L.  Ed.  663,  25  Sup.  Ct.  403;  Han- 


ley  V.  Kansas  City  Southern  Ry. 
Co.,  187  U.  S.  617,  23  Sup.  Ct  214, 
47  L.  Ed.  333. 

78  Philadelphia  v.  Postal  Teleg. 
Cable  Co.,  etc.,  67  Hun  (N.  Y.),  21, 
50  N.  Y.  St.  R.  301,  21  N.  Y.  Supp. 
556,  4  Am.  Elec.  Cas.  92.  See 
Philadelphia  v.  Western  Un.  Teleg. 
Co..  81  P>d.  948,  82  Fed.  797,  revd., 
but  on  different  ground  (Aug., 
1898) ;  Western  Un.  Teleg.  Co.  v. 
Philadelphia  (Penn.),  12  Atl.'  144, 
2  Am.  Elec.  Cas.  98,  11  Cent.  Rep. 
192. 
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fied.^*  Again  it  is  held  that  the  city  of  St.  Louis  might  im- 
pose a  reasonable  charge  in  the  nature  of  a  rental,  for  the  ex- 
clusive use  of  a  certain  part  of  its  streets  for  poles  for  elec- 
trical wires ;  but  that  city  had  full  control  of  its  streets  in  this 
respect,  and  represented  the  public  in  relation  thereto;  the 
charter  of  the  city  not  being  derived  from  legislative  grant,  but 
having  been  framed  under  express  authority  of  the  people  of 
the  State,  given  by  the  Constitution.^^ 

§  108.  Commerce  —  Federal  ConstitutioiL  —  License  fee,  etc., 
void  —  Special  conditions. —  In  certain  cases  the  imposition  of  a 
charge,  under  municipal  ordinance,  upon  a  telegraph  or  other 
electrical  company's  poles  or  wires,  have  been  held  void  by 
reason  of  some  special  conditions  operating  as  a  determining 
factor.  Thus,  an  ordinance  required  the  payment  of  $5  per 
year  upon  every  pole  erected  or  then  in  use,  "  said  payments 
to  be  in  consideration  of  the  privilege  of  entering  upon,  using, 
and  permanently  occupying  the  streets,  ways  an^  places  of  the 
city  for  private  property."  A  prior  ordinance  granted  to  the 
telephone  company  the  right  to  construct  and  maintain  its  lines 
within  the  city,  under  conditions  which  amoimted  to  a  contract. 
The  line  was  constructed  and  an  expensive  and  valuable  tele- 
phone plant  was  established.  The  contract  with  the  city  was 
also  fully  complied  with.  The  court,  therefore,  held  that  the 
later  ordinance  conld  not  be  upheld ;  that  the  charge  imposed 
was  not  a  tax  either  on  property,  or  a  license,  and  could  not 
be  sustained  as  an  exercise  of  the  taxing  power;  that  it  was 
not  an  exercise  of  the  police  power,  as  no  consideration  of  pub- 
lic morals,  health,  or  convenience  was  involved;  and  that  the 
city  could  not  disregard  its  contract  and  impose  new  and  oner- 
ous 'conditions.^*     This  doctrine  as  to  contracts  has  been  ap- 


7*Harrisburg  v.  East  Harrisburg 
Pass.  Ry.  Co.  (C.  P.),  4  Penn.  Dist. 
Rep.  683. 

^5  St.  Louis  V.  Western  Un.  Teleg. 
Co.,  149  U.  S.  465,  13  Sup.  Ct.  990, 
4  Am.  Elec.  Cas.  115,  148  U.  S.  92, 
13  Sup.  Ct.  485,  37  L.  Ed.  380,  4 
Am.  Elec.  Cas.  102. 

*«City  of  New  Orleans  v.  Great 
Soutbem  Teleph.  &  Teleg.  Co.,  40 
U.  ^n.  41.  8  Am.  St.  Rep.  502,  2 


Am.  Elec.  Cas.  122,  3  So.  533.  See 
also  Mayor  of  New  York  v.  Third 
Ave.  R.  Co.,  33  N.  Y.  42;  Mayor  of 
New  York  v.  Twenty-third  St.  Ry. 
Co.,  113  N.  Y.  311,  22  N.  Y.  St.  R. 
958,  21  N.  E.  60,  affg.  48  Hun  (N. 
Y,),  652,  16  N.  Y.  St.  R.  137.  Ex- 
amine Mayor  of  New  York  v.  Third 
Ave.  R.  Co.,  117  N.  Y.  404,  27  N. 
Y.  St.  Jl.  170,  22  N.  E.  7«5. 
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proved  by  tlie  Federal  courts,'^  so  the  grant  of  an  easement 
granted  by  a  State  or  city,  with  a  condition  attached  to  be  per- 
formed by  the  grantee,  beneficial  to  the  grantor  when  accepted 
by  the  grantee,  and  acted  on  by  both  parties,  constitutes  a  con- 
tract between  them  from  which  neither  party  can  recede,  ex- 
cept upon  the  terms  provided  for  or  contemplated  by  the  con- 
tract^® And  in  this  case  certain  conditions,  whereby  the  city 
reserved  the  use  of  crossarms  of  telegraph  poles,  having  been 
accepted,  it  was  held  that  a  rental  for  the  use  thereof  could 
not  be  thereafter  exacted  from  the  telegraph  company.  In  a 
Mississippi  case  the  statutes  authorized  any  telegraph  com- 
pany chartered  imder  the  laws  of  that  or  any  other  State,  upon 
making  due  compensation,  to  construct,  maintain  and  operate 
telegraph  lines  on,  across,  or  along  all  streets;  but  no  compen- 
sation was  provided  for  cities  in  case  their  streets  should  be 
used,  and  it  was  held  that  a  telegraph  company  w^iich  had  en- 
tered under  this  statute,  upon  a  city's  streets,  could  not  there- 
after be  charged,  by  ordinance,  a  rental  for  such  use  and  occu- 
pation, and  that  said  charge  was  not  a  tax.  The  ordinance 
also,  in  terms,  was  entitled,   "  An  ordinance  to  fix  the  rent 


charged    telegraph 


companies     *     *     *     for   the 


use  of  the  streets."  ''^    And  the  same  ruling  has  been  made  in 


77  Approved  but  distinguished  in 
St.  Louis  V.  Western  Un.  Teleg.  Co., 
148  U.  S.  92,  13  Sup.  Ct.  485,  37  L. 
Ed.  380,  4  Am.  Eloc.  Cas.  102,  112, 
citing  Commonwealth  v.  New  Bed- 
ford Bridge,  2  Gray  (Mass.),  339; 
Kansas  City  v.  Corrigan,  86  Mo. 
67;  Chicago  v.  Sheldon,  9  Wall.  (U. 
S.)  50,  as  being  controlled  by  the 
same  principle  as  to  contracts. 

7»  St.  Louis  V.  W^estem  Un.  Teleg. 
Co.  (U.  S.  C.  C,  E.  D.  Mo.,  1894), 
63  Fed.  68,  6  Am.  Elec.  Cas.  43,  45, 
46,  per  Phillips,  Dist.  J.,  (citing). 
United  States:  Coast  Line  H.  Co. 
V.  Mayor,  30  Fed.  646.  Illinois: 
City  of  Quincy  v.  Bull,  100  111.  342. 
Indiana:  Western  Paving  Co.  v. 
Citizens'  St.  Ry.  Co.,  128  Ind.  526, 
26  N.  E.  188,  28  N.  E.  88.  Louis- 
iana:    City     of     New     Orleans    v. 
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Great  Southern  Teleph.  &  Teleg. 
Co.,  40  La.  Ann.  41,  8  Am.  St.  Rep. 
502,  2  Am.  Elec.  Cas.  122,  3  Sa 
533.  Missouri:  State  v.  Corrigan 
St.  Ry.  Co.,  85  Mo.  264.  A  etc  Jer- 
sey: State,  Hudson  Teleph.  Co.  v. 
Mayor,  etc.,  Jersey  City,  49  N.  J.  L. 
303,  2  Am.  Elec.  Cas.  133,  8  Atl. 
123.  Vertnont:  Rutland  Electric 
L.  Co.  V.  Marble  City  Elec.  L.  Co., 
65  Vt.  377,  26  Atl.  635,  4  Am.  Elec. 
Cas.  256;  Dill,  on  Mun.  Corp.  (3d 
ed.),  par.  472.  But  see  St.  Louis 
V.  Western  Un.  Teleg.  Co.,  149  U. 
S.  465,  4  Am.  Elec.  Cas.  115,  121, 
13  Sup.  Ct.  990,  37  L.  Ed.  810; 
Landsdowne  v.  Citizens'  Elec.  L.  & 
P.  Co.  (C.  P.),  7  Del.  Co.  Hep.  173. 
70  Hodges  V.  Western  Un.  Teleg. 
Co.,  72  Miss.  010,  18  So.  84,  29  L. 
R.   A.   770,   5   Am.    Elec   Cas.   56» 
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Wisconsin  as  to  telephone  companies.®**  In  a  federal  case  it 
is  decided  that  an  ordinance  is  void  which  imposes  a  tax  or 
rental  for  the  use  of  city  streets,  upon  the  poles  of  a  telegraph 
company,  wliich  has  constructed  and  maintained  its  lines  under 
a  State  statute  authorizing  such  construction  and  operation 
upon  streets  and  highways  of  towns  and  cities  upon  the  pre- 
scribed condition  and  consideration  that  official  messages  be  im- 
meditely  dispatched.®^ 

§  109.  Commerce  —  Federal  Constitntion  —  License  fee,  etc., 
void  continued. —  A  license  tax  may  be  void  because  exacted  by 
a  borough  which  has  no  charter  authority  to  impose  such  a 
tax,*^  or  such  ordinance  may  be  invalid  because  not  excepting 
United  States  telegraphic  despatches  or  those  of  its  officers  and 
agents,  or  because  it  is  restrictive  or  prohibitive  as  to  interstate 
commerce,®^  So  a  municipal  legislative  enactment  may  be  void 
which  imposes  a  license  tax  covering  the  entire  operations  of 
a  tel^raph  company.®*     And  an  ordinance  is  invalid  which 


Miss.  Act  1886,  §  1,  Laws  1886,  p. 
93,  "  It  is  manifest  that  the  State 
having  'supreme  and  transcendent' 
power  over  the  streets  of  Meridian, 
granted  the  right  to  so  use  and  oc- 
cupy the  streets  without  compensa- 
tion to  the  State  or  the  city,  then 
the  city  of  Meridian,  a  political 
municipal  subdivision  of  the  State, 
cannot  by  ordinance  affect  the  li- 
cense thus  granted.  It  is  revocable 
at  the  pleasure  of  the  State,  but  not 
of  the  city,  unless  granted  such 
power  by  the  State,  so  far  as  it  af- 
fects it.**  Hodges  v.  Western  Un. 
Teleg.  Co.,  72  Miss.  910,  18  So.  84, 
5  Am.  Elec.  Cas.  56,  59,  per  Whit- 
field, J. 

w  Wisconsin  Teleph.  Co.  v.  City 
of  Oshkosh,  62  Wis.  32,  1  Am.  Elec. 
Cas.  687,  21  N.  W.  828.  See  New 
Castle  V.  Electric  Co.,  16  Penn.  Co. 
Ct.  Rep.  663,  6  Am.  Elec.  Cas.  87. 
But  see  contra.  Landsdowne  v.  Citi- 
ons'  Elec.  L.  &  P.  Co.    (C.  P.),  7 


Del.  Co.  Rep.  173;  McKeesport  v. 
McKeesport  &  R.  Pass.  K.  Co.,  2 
Super.  Ct.    (Penn.)    242. 

«i  City  of  Memphis  v.  Postal 
Teleg.  Cable  Co.  (U.  S.  C.  C,  Tenn. 
1905),  139  Fed.  707,  Acts  Tenn., 
1885,  p.  120,  c.  66,  revd.  in  part, 
145  Fed.  602. 

82  Borough  of  Philipsburg  v.  Cen. 
tral  Penn.  Teleph.  &  S.  Co.  (C.  P., 
Penn.,  1888),  22  Week.  Notes  Cas. 
673,  2  Am.  Elec.  Cas.  105. 

"City  Council  of  Charleston  v. 
Postal  Teleg.  Cable  Co.  (S.  C, 
1891),  9  Ry.  &  Corp.  L.  Jour.  129, 
3  Am.  Elec.  Cas.  56.  See  Western 
Un.  Teleg.  Co.  v.  Village  of  Wake- 
field (Neb.,  1903),  8  Am.  Elec.  Cas. 
380,  384,  95  N.  W.  659. 

«*Leloup  V.  Port  of  Mobile,  127 
U.  S.  640,  8  Sup.  Ct.  1380,  32  L. 
Ed.  311,  21  Am.  &  Eng.  Corp.  Cas. 
62.  12  Inter.  Com.  Rep.  134.  2  Am. 
Elec.  Cas.  79.  The  ordinance  in 
this    case    was    simply    "on    tele- 
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levies  a  tax  pure  and  simple,  sufficiently  large  to  enable  the 
city  to  collect  and  lay  by  a  sum  to  insure  itself  against  possible 
and  imaginary  future  demands.®*^  But  a  borough  ordinance 
imposing  a  license  tax  on  telegraph  poles  and  wires  is  not  void 
for  the  reason  that  it  is  not  restricted  in  express  terms  to 
poles  and  wires  maintained  upon  high  ways  and  public  prop- 
erty. The  court  will  either  presume  that  such  poles  and  wires 
were  intended,  or  will  restrict  the  operation  of  the  ordinance 
to  them.*® 


graph  companies,  $226,"  with  a 
penalty  for  violation.  Cfited  in 
Kehrer  v.  Stewart,  197  U.  S.  60,  66, 
40  L.  Ed.  663,  25  Sup.  Ct.  403; 
cited  and  quoted  from  and  ex- 
plained in  Allen  v.  Pullman  Pal- 
ace Car  Co.,  191  U.  S.  171,  179,  48 
L.  Ed.  134,  24  Sup.  Ct.  39;  cited 
and  distinguished  in  Western  Un. 
Teleg.  Co.  v.  Gottlieb,  190  U.S.  412, 
424,  47  L.  Ed.  1116,  23  Sup,  Ct. 
730.  Where  a  telegraph  company's 
lines  in  a  State  were  regarded  not 
locally,  but  as  part  of  an  entire  sys- 
tem operated  in  other  States  and 
assessed  accordingly.  See  Southern 
Express  Co.  v.  Mayor,  etc.,  of  Ens- 
ley,  116  Fed.  758;  State  v.  North- 
ern Pac.  Exp.,  27  Mont.  426,  71 
Pac.  406.  For  addditional  citations 
of  the  principal  case  upon  the  prin- 
ciples involved,  see  United  States: 
Atlantic  &,  Pacif.  Teleg.  Co.  v.  Phila- 
delphia, 190  U.S.  160,  163,  23  Sup. 
Ct.  818,  47  L.  Ed.  499,  8  Am.  Elec. 
Cas.  369;  Lottery  Case,  188  U.  S. 
321,  352,  47  L.  Ed.  499,  23  Sup.  Ct. 
325;  Stockhard  v.  Morgan,  185  U. 
S.  27,  34,  46  L.  Ed.  793,  22  Sup.  Ct. 
579;  Green,  ex  parte,  114  Fed.  960. 
Georgia :  Kehrer  v.  Stewart,  117 
Ga.  969,  975,  44  S.  E.  856;  Wil- 
liams V.  Fears,  110  Ga.  584,  589, 
35  S.  E.  707.  Illinois :  In  re  Ap- 
peal of  Union  Tank  lone  Co.,  204 
lU.  347,  3«0,  66  N.  E.  606.     Mary- 
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land:  Cumberland  &,  Pa.  R.  Co.  v. 
State,  92  Md.  668,  684,  48  Atl.  507. 
Michigan:  People  v.  Bunker,  128 
Mich.  160,  163,  87  N.  W.  91.  Aeic 
Mexico:  Wilson,  In  re,  10  N. 
Mex.  32,  36,  60  Pac  75.  A^ew 
York:  People,  ex  rel.  Penn.  R.  Co. 
V.  Knight,  171  N.  Y.  354,  371.  64  N. 
E.  158.  Teicas:  Turner  v.  State, 
41  Tex.  Cr.  545,  548,  55  S.  W.  835. 
Virginia:  Postal  Teleg.  Co.  v. 
Richmond,  99  Va.  102,  107,  37  S.  E. 
791,  86  Am.  St.  Rep.  881;  Adkins 
V.  Richmond,  98  Va.  91,  96,  34  S. 
E.  968. 

85  City  of  Philadelphia  v.  West- 
ern Un.  Teleg.  Co.,  40  Fed,  615,  3 
Am.  Elec.  Cas.  52,  54,  cited  in  dis- 
senting opinion  St.  Louis  v.  Western 
Un.  Teleg.  Co.,  148  U.  S.  92,  106, 
37  L.  Ed.  380,  13  Sup.  Ct.  485. 
criticised  in  opinion  in  same  case 
p.  104;  cited  in  subsequent  case  be- 
tween same  parties,  89  Fed.  454, 
462;  followed  in  cases  of  same 
name,  82  Fed.  797,  81  Fed.  948. 
Examine  City  of  Philadelphia  v.  At- 
lantic &  Pac.  Teleg.  Co.,  127  Fed. 
370;  Atlantic  &  Pac.  Teleg.  Co.  v. 
Philadelphia,  190  U.  S.  160,  47  L. 
Ed.  995,  23  Sup.  Ct.  817,  8  Am. 
Elec.   Cas.    369. 

8«  Kittanning  Borough  v.  West- 
ern Union  Telegraph  Co.,  26  Ba. 
Supar.  Ot   346. 


Lic^VBEy  ETC.y  TAXES.  9§  lOOa,  109b 

§  109a.     Wben  ordinance  fixing  charge  for  nse  of  streets  is  in 
nature  of  contract^ —  It  is  beld  in  Keutuckj  that  a  charge  of  a 
stated  sum  per  annum  as  compensation  for  tbe  use  of  the  streets 
and  alleys  of  a  city  by  a  foreign  telegraph  company,  and  which 
is  fixed  by  ordinance  before  acceptance  of  such  use  is  rather 
ia  the  nature  of  a  contract^  based  upou  a  consideration^  than  a 
license  tax.    The  rule  that  a  State  cannot  impose  any  burden 
upon  interstate  oommerce  within  its  limits  under  the  guise  of 
a  license  tax  does  not  apply  to  a  case  where  an  ordinance 
authorizes  a  telegraph  company  to  use  the  streets  of  a  city  upon 
the  payment  of  an  annual  license  tax,  and  such  company,  after 
the  passage  of  the  ordinance,  enters  on  the  streets  and  con- 
structs its  system.     Its  action  in  erecting  its  lines  constitutes 
an  acceptance  of  the  terms  of  the  ordinance  in  the  absence  of 
an  express  disclaimer  and  the  city  may  waive  the  company's 
failure  to  accept  the  ordinance  in  writing,  even  if  such  accept- 
ance is  required  by  the  terms  thereof,  the  waiver  being  implied 
by  acquiescence  in  the  company's  acts.     The  question  of  the 
reasonableness  of  the  license  charge  and  of  the  grant  being  one 
for  the  parties  to  decide,  and  the  terms  having  been  accepted 
and  acted  upon,  the  company  would,  in  such  case,  be  precluded 
from  claiming  that  the  charge  was  too  high  as  a  compensation 
for  imposing  the  servitude  upon  the  city ;  the  case  is  not  one 
of  a  telegraph  company  using  the  streets  and  alloys  of  a  city 
before  the  passing  of  an  ordinance  imposing  a  license  tax; 
nor,  there  being  no  discrimination,  is  such  an  ordinance  void 
under  a  State  constitution  on  the  ground  that  municipal  cor- 
porations are  without  power  to  exact  license  taxes  from  some 
and  not  from  others  engaged  in  the  same  business,  the  city  not 
having  admitted  others  to  use  its  streets  without  compensation, 
and  it  not  appearing  but  that  others  may  have  acquired  lights 
before  the  adoption  of  the  State  constitution.®^ 

§  100b.  When  statute  autborizing  use  of  streets  by  tele- 
graph company  does  not  create  contract. —  A  general  statute 
which  empowers  a  telegraph  company  to  construct,  operate  and 
maintain  its  lines  along  and  over  the  public  highways  and 

"^Postal  Telegraph  Cable  Co.  v.      635,  76  S  W.  150,  8  Am.  Elec.  Cas. 
^'ity  of  Newport,   25   Ky     L.    Rep.      2.5. 
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streets  of  the  cities  and  towns  of  the  State^  or  across  and  tinder 
the  waters  and  over  any  public  works  belonging  to  the  State 
does  not  create  such  a  contract  between  the  State  and  the  com- 
pany as  to  create  an  immunity  from  rental  charges  imposed 
by  a  city  for  the  use  and  occupation  of  its  streets  under  a 
prior  statute  giving  it  entire  control  of  such  streets  especially 
so  where  by  the  later  enactment  the  State  does  not  resume  the 
control  of  the  streets  given  by  the  earlier  statute.*® 

§  109c.  Tax  or  inspection  —  Deciaioiu  as  to. —  A  borough 
may  impose  a  license  tax  for  the  inspection  of  telegraph  poles 
and  wires,  although  such  poles  and  wires  are  on  a  road  owned 
by  a  turnpike  company.®®  And  a  borough  ordinance  providing 
for  a  license  tax  on  telegraph  companies  of  $1  per  pole  and 
$2.50  per  mile  of  wire  is  prima  facie  reasonable,  when  it  is 
shown  that  at  least  once  a  year  the  chief  of  police  and  the  street 
commissioner  made  a  tour  of  inspection  counting  the  poles 
and  calculating  the  miles  of  wire,  and  that,  in  addition  to  this, 
the  oflScers  of  the  police  department,  in  connection  with  their 
other  duties,  kept  a  constant  lookout  for  poles  that  might  be  in 
a  dangerous  condition  and  for  wires  that  might  be  down,  and 
when  they  found  them  in  that  condition  reported  it  to  the 
proper  company.®*^  But  in  an  action  against  a  telegraph  com- 
pany to  recover  a  license  tax  on  telegraph  poles  and  wires,  the 
company  may  show  that  the  municipality  has  made  no  inspec- 
tion, and  has  neither  paid  out  any  money  nor  incurred  any 
expense  for  that  purpose,  and  that  the  fee  is  grossly  dispro- 
portioned  to  the  amount  of  any  expense  that  might  have  been 
reasonably  and  fairly  incurred  for  the  most  careful,  thorough, 
and  efficient  inspection  and  supervision  possible,  and  for  all 
measures  and  precautions  that  could  be  required  to  be  taken 
by  the  municipality  for  the  safety  of  its  citizens  and  the  pub- 
lic.®^ Again,  the  liability  of  a  borough  for  injuries  occasioned 
by  the  defective  or  bad  condition  of  telegraph  poles  and  wires 


88  City  of  Memphis  v.  Postal 
Teleg.  Cable  Co.,  145  Fed.  602,  revg. 
in  part  139  Fed.  707. 

8»  Borough  of  Norwood  v.  West- 
ern Union  Tel.  Co.,  25  Pa.  Super, 
a.  406. 
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»o  Kittanning  Borough  v.  West- 
ern Union  Telegraph  Co.,  26  Pa. 
Super.  Ct.  346. 

»i  Norwood  Borough  v.  Western 
Union  Tel.  Co.,  25  Pa.  Super.  Ct 
406. 
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within  its  limits  may  constitute  a  reason  for  inspection  thereof 
by  the  borough,  but  it  is  not  such  a  liability  as  to  justify  a  re- 
covery in  advance  of  the  happening  of  the  injury  and  thus 
applies  to  an  unreasonable  license  fee  for  inspection.®^ 

§  lOOd.  When  license  fee  cannot  be  imposed  for  purposes  of 
inspection  and  as  means  for  raising  revenue. —  An  ordinance 
passed  for  an  unlawful  purpose  will  not  be  sustained  where  it 
appears  conclusively  that  such  was  its  intent  and  that  the  pur- 
pose stated  was  not  the  actual  one;  and  where  telegraph  com- 
panies are  doing  an  interstate  business  a  license  fee  for  pur- 
poses of  inspection  cannot  be  imposed  on  them,  by  municipal 
ordinance,  when  the  fee  is  so  far  in  excess  of  the  expenses  of 
inspection  that  it  is  plain  that  the  ordinance  was  adopted,  not 
to  repay  such  expenses,  but  as  a  means  for  raising  revenue.®' 

§  110.  Commerce  —  Federal  Constitution  —  License,  etc.,  tax 
—  Additional  or  double  taxation.—  In  many  cases  wherein  a  li- 
cense or  privilege  or  other  like  tax  has  been  imposed  cither  by 
statute  or  ordinance,  the  fact  that  such  tax  would  operate  as 
an  additional  or  a  double  taxation  has  been  an  important  or  a 
controlling  factor.  It  is  doubtless  true  that  no  State  can  add 
to  the  taxation  of  property,  according  to  the  rule  of  ordinary 
property  taxation,  the  burden  of  a  license  or  other  tax  on  the 
privilege  of  using,  constructing  or  operating  an  instrumentality 
of  interstate  or  international  commerce,  or  for  the  carrying  on 
of  such  commerce.^*  The  point  was  considered  in  Leloup  v. 
Port  of  Mobile,®*  where  the  telegraph  company  was  required, 
in  addition  to  the  privilege  tax,  to  pay  taxes  to  the  State, 


w  Norwood  Borough  v.  Western 
Union  Teleg.  Co.,  25  Pa.  Super  Ct. 
406,  following  Postal  Teleg.  Cable 
Co.  V.  Taylor,  192  U.  S.  64,  72,  48 
L.  Ed.  342,  24  Sup.  Ct.  208. 

"Postal  Telegraph-Cable  Co.  v. 
Taylor,  192  U.  S.  64,  48  L.  Ed. 
342,  24  Sup.  Ct.  208. 

^«  So  declared  by  Mr.  Chief  Jus- 
tice Fuller  in  Postal  Teleg.  Cable 
To.  V.  Adams,  155  U.  S,  688,  39  L. 
Kd.  311,  5  Am.  Elec.  Cas.   636,  15 


Sup.  Ct.  268,  360,  but  the  tax  here 
was  in  lieu  of  oUier  State,  county 
and  municipal  taxes,  and  was  held 
valid.  See  also  Mayor  of  New 
York  V.  Third  Ave.  R.  Co.,  33  N. 
Y.  42. 

•5  127  U.  S.  640,  8  Sup.  a.  1380, 
21  Am.  &  Eng.  Corp.  Cas.  26,  12 
Inter.  Com.  Rep.  134,  2  Am.  Elec. 
Cas.  79,  83,  84.  See  citations  of 
this  .case  under  note  to  same  in 
§109  herein. 
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eounty,  and  port  of  Mobile,  on  its  poles,  wires,  fixtures  and 
other  property,  at  the  same  rate  and  to  the  same  extent  as 
other  corporations  and  individuals ;  and  besides  the  tax  on  tan- 
gible property,  the  company  was  also  required  to  pay  a  tax  on 
its  gross  receipts  within  the  State.  The  case,  however,  turned 
upon  the  general  and  comprehensive  terms  of  the  ordinance, 
which  was  held  void  as  a  tax  on  interstate  commerce.  In  an- 
other case,  the  statute  granted  the  right  to  telegraph  corpora- 
tions to  enter  and  occupy  city  streets,  and  an  ordinance  impos- 
ing a  tax  for  the  same  privilege  was  declared  not  a  tax,  as  the 
scheme  for  taxation  of  such  companies  was  otherwise  fullv 
provided  by  statute,  and  this  scheme  was  directed  to  be  so  a^ 
ranged  that  "  each  municipality  shall  receive  its  just  share  of 
such  taxes  proportionately  to  the  amount  of  property  therein 
situated."  Said  ordinance  was  held  void  as  an  infringement 
of  the  privileges  granted  by  the  statute.®®  A  railroad  com- 
pany is  liable  to  but  one  license  tax  for  two  lines  running  into 
a  city.®^  But  a  telegraph  company  is  not  exempt  from  State 
and  county  taxation  of  its  property  as  such,  because  of  the 
payment  of  a  privilege  tax.®®  Again,  a  city  cannot  exact  a 
license  fee  of  a  telephone  company,  nor  can  it  require  an  addi- 
tional license  therefrom,  where  said  company  is  required  to 
pay  the  State  an  annual  license  fee  on  its  gross  receipts  from 
business  within  the  State,  where  said  statute  also  provides  that 
such  license  fee  shall  be  in  lieu  of  all  other  taxes  for  any  pur- 
poses authorized  by  the  law  of  the  State.*®  But  it  is  also  held 
that  a  city  charter  power  to  raise  money  by  taxes  and  assess- 
ments for  current  expenses  authorizes  granting  or  refusing 
licenses  to  telegraph  companies,  even  though,  under  the  State 
statute,  but  one  license  can  be  required  of  such  companies, 
upon  the  issuing  of  which  telegraphic  messages  may  be  transr 

»« Hodges  V.   Western  Un.  Tele^.  State    of   Tennessee,    etc.,   9   Baxt- 

Co.,  72  Miss.  910,  18  So.  84,  29  L.  (Tenn.)  509,  40  Am.  Rep.  99, 1  Am. 

R.  A.  770,  6  Am.  Elec.  Cas.  66,  59,  Elec.  Cas.  326. 

Code  Miss.,  1892,  §§  3880,  3886.  »» Wisconsin  Teleph.  Co.  t.  City 

07  Southern  R.  Co.  ▼.  Greenville,  of  Oshkosh,  62  Wis.  32,  1  Am.  BJ«. 

45  8.  C.  602,  23  S.  E.  952,  roads  Cas.  687,  692;  21  N.  W.  828;  Wis. 

were    purchased    under    S.    C.    Rev.  Laws   1883,  c.   345:   Detroit  v.  De- 

Stat..  §   1623.  troit  City  Ry.,   76  Mich.  421, 

»8  Western     Un.     Teleg.     Co.     v. 
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ruited  thiough  any  county  or  corporation  of  the  State.*  A 
municipal  corporation  may  not,  by  ordinance  adopted  pursu- 
ant to  its  charter,  impose  on  telegraph  companies  a  license  tax 
and  a  fine  for  violation  of  said  ordinance,  when  such  taxation 
covers  the  entire  operations  of  the  company,  and  amounts  to  a 
material  obstruction  or  a  regulation  of  interstate  commerce.^ 


1  Western  Un.  Teleg.  Co.  v.  City 
of  Richmond,  26  Gratt.   (Va.)    1,  1 
Am,  Elec.  Gas.  149,  Act  Va.,  March 
15,  1872.     "The  object  of  that  act 
was,  no  doubt,  to  relieve  telegraph 
companies  from  the  payment  of  a 
tax  for  each  office  and  place  of  busi- 
ness and  to  authorize  the  transmis- 
sion  of    messages    throughout    the 
State,  under  one  license,  and  upon 
the  payment   of   a   single   tax.     It 
was  not  intended  to  interfere  with 
municipal  corporations  in  the  exer- 
cise of  powers  of  taxation  conferred 
by  their  charters,  or  to  strip  them 
of  valuable   revenues  derived   from 
companies  and  individuals  carrying 
on   business    within    the    corporate 
limits,  and  under  protection  of  the 
corporate    Government.     This    sub- 
ject was  carefully  considered  in  the 
case  of  Humphreys,  etc.  v.  Korfolk 
City^  decided  by  this   court  at  the 
spring  term,  1874;  and  to  that  case 
reference  is  made,  26  Gratt.   (Va.) 
97."    Western    Un.    Teleg.    Co.    v. 
City  of  Richmond,  26  Gratt.   (Va.) 
I,  1  Am.  Elec.  Cas.  151,  per  Staples, 
J.    Compare  as  to  the  principles  in- 
volved and  discussed   in  the  above 
ctse»  Adkins  Sl  Co.  v.  City  of  Rich- 
mond, 98  Va.  91,  34  S.  E.  067  and 
Me   Western    Union    Teleg.    Co.    v. 
Hughes,     104     Va.     240,     Western 
Union  Teleg.  Co.  v.   Reynolds,   100 
Va.  459,  93  Am.  St.   Rep.  071,  41 
8.  E.  850.    In  a  Louisiana  case  the 
lact  that    the    telephone    company 
PAid  a  tax  upon  its  plant  as  prop- 
erty, and  also  paid   a  license  tax 


levied  on  its  business,  was  noted  by 
the  court,  and  although  not  dis- 
cussed, was  evidently  a  factor  in  de- 
termining the  nature  and  character 
of  the  charge  exacted  in  that  case 
and  also  in  reaching  the  decision. 
City  of  New  Orleans  v.  Great  South- 
ern Teleph.  &  Teleg.  Co.,  40  La. 
Ann.  41,  8  Am.  St.  Rep.  502,  2  Am. 
Elec.  Cas.  122,  124,  3  So.  533.  In 
Pennsylvania  a  license  fee  was  held 
valid  and  reasonable,  although  the 
facts  were  found  that  the  poles, 
upon  which  the  license  charge  was 
imposed,  were  part  of  the  capital 
stock,  that  the  company  paid  divi- 
dends and  that  taxes  were  paid  on 
said  stock  and  dividends  to  the 
State.  These  facts,  however,  were 
only  stated,  and  the  point  was  not 
discussed.  Lancaster  v.  Edison 
Ilium.  Co.  (C.  P.,  Pcnn.,  1888),  8 
Penn.  Co.  Ct.  Rep.  178,  2  Am.  Elec. 
Cas.  116,  119,  120.  Point  raised, 
but  not  considered  in  City  of  Phila- 
delphia V.  American  Un.  Teleg.  Co. 
(Penn.  Sup.  Ct.,  1895),  6  Am.  Elec. 
Cas.  85.  Examine  Mayor  of  New 
York  V.  Twenty-third  St.  Ry.  Co., 
113  N.  Y.  311,  22  N.  Y.  St.  R.  058, 
21  N.  E.  60,  affg.  48  Hun  (N.  Y.), 
552,  16  N.  Y.  St.  R.  137.  Payment 
of  privilege  tax  at  rate  fixed  does 
not  prevent  imposition  of  another 
like  tax.  No  contract  is  thereby 
created.  Western  Un.  Teleg.  Co.  v. 
Harris  (Ch.  App.,  Tenn.),  62  S.  W. 
748,  affd.  by  the  Sup.  Ct. 

2LeIoup   v.    Port   of  Mobile,   127 
U.  S.  640,  8  Sup.  Ct.  1380,  21  Am. 

218 


J§  110a,  111       COMMERCE FEDERAL    CONSTITUTION 


But,  where  a  license  fee  of  $5  is  imposed  by  ordinance  upon 
each  telephone  instrument  used  within  a  city,  a  penalty  for  vio- 
lation of  said  ordinance  may  be  enforced  by  fine  and  imprison- 
ment under  said  ordinance.^ 

§  110a.  Ad  valorem  system  —  Privilege  tax  —  Double  taxa- 
tion,—  Where  a  State  Constitution  permits  the  legislature  to 
impose  a  license  tax  on  any  business  which  cannot  be  reached 
by  the  ad  valorem  system  a  city  ordinance  which  imposes  a 
privilege  tax  upon  a  telegraph  company  is  not  in  conflict  there- 
with; such  a  tax  upon  the  privilege  of  doing  business  in  the 
city  differs  wholly  from  a  property  tax.  It  is  immaterial  that 
the  State  taxes  the  property  of  the  company  on  the  ad  valorem 
system.  The  two  subjects  of  taxation  are  wholly  different  and 
both  may  be  taxed  without  being  obnoxious  to  the  objection 
that  it  is  double  taxation.^ 

§  111.     License  fee  or  tax,  etc. —  In  lien  of  all  other  taxes.^ 

A  State  has  power  to  lay  a  privilege  tax  upon  telegraph  com- 
panies operating  within  the  State  where  such  tax  is  in  lieu  of 
other  State,  county  and  municipal  taxes.  Although  said  tax 
is  upon  the  privilege  of  exercising  its  franchises  within  the 


&  Eng.  Corp.  Gas.  26,  12  Inter. 
Com.  Rep.  134,  2  Am.  Elec.  Cas.  79, 
and  numerous  cases  cited  through- 
out this  chapter.  See  citations  of 
the  above  case  in  §  109  herein. 

•Ogden  V,  Grossman,  17  Utah, 
66;  53  Pac.  985;  Utah  Const.,  art. 
13,  §§  5,  12;  Utah  Gomp.  Laws, 
1888,  p.  331,  §  289,  p.  63,  §  89. 
Gited  and  quoted  from  in  Matthews 
V.  Jensen,  21  Utah  216,  although 
the  court  said  "  Whether  or  not 
that  case  was  correctly  decided,  and 
whether  we  would  now  upon  further 
consideration,  place  the  same  in- 
terpretation upon  those  sections  of 
the  constitution  are  questions  im- 
malcrial  here  under  the  view  we 
have  taken  of  this  case." 

4  Postal  Teleg.  Gable  Go.  v.  Gity 
of  Norfolk,  101   Va.  125,  43   S.  E. 
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207;  Art.  X,  §  4,  Gonst.  case  is 
cited  and  quoted  from  in  Norfolk  v. 
Western  R.  Go.  v.  Suffolk,  103  Va. 
498,  503,  as  to  privilege  tax  im- 
posed by  ordinance  not  being  in  con- 
flict with  the  State  Gonstitution 
permitting  the  Legislature  to  im- 
pose a  license  tax  on  any  business 
which  cannot  be  reached  by  the  ad 
valorem  system,  that  a  privilege 
tax  differs  from  a  property  tax,  etc., 
and  is  not  double  taxation. 

As  to  ad  valorem  taxes  and  the 
poucer  of  the  State  legislature  un- 
der the  constitution  of  that  State, 
see  Southern  Bell  Teleph.  &  Teleg. 
Go.  V.  Stewart,  (Atlanta  Nat. 
Bldg.  &,  Loan  Assn.  v.  Stewart) 
109  Ga.  80,  35  S.  E.  See  c.  XXXII 
herein  where  this  case  is  fully  con- 
sidered. 
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State,  it  is  valid  if  the  ascertainment  of  the  amount  is  made 
dependent  in  fact  on  the  value  of  the  company's  property 
within  the  State,  and  if  payment  he  not  made  the  condition 
precedent  to  carrying  on  its  business,  but  its  enforcement  is 
left  to  the  ordinary  means  devised  for  the  collection  of  taxes, 
and  especially  so  where  said  charge  amounts  to  less  than  an 
ad  valorem  tax  on  the  company's  visible  property  in  said 
State.*  In  Tennessee  "by  a  tax  in  lieu  of  all  other  taxes  except 
ad  valorem  taxes,  only  county  and  municipal  taxes  are  ex- 
cluded, and  not  State  privilege  taxes  upon  telegraph  compa- 
nies.® And  under  the  Georgia  Constitution  the  general  assem- 
bly has  no  power  to  declare  that  an  occupation  or  business  tax 
shall  be  levied  upon  certain  classes  of  corporations,  which  when 
collected  shall  be  received  in.  lieu  of  all  other  taxes  upon  the 
property  of  such  corporation.'' 

§  112.  License,  privilege,  etc.,  tax  continued  —  Exemptions 
in  statutes  and  ordinances. —  Interstate  commerce. —  A  statute  or 
ordinance  imposing  a  privilege  or  license  or  like  tax  or  rental 
will  not  be  invalid  so  far  as  the  Post  Roads  Act,  interstate 
commerce  or  United  States  governmental  business  is  concerned, 
where  said  commerce  or  governmental  business  is,  by  the  ex- 
press terms  of  said  statute  or  ordinance,  expressly  exempt  from 
the  operation  thereof.® 


B  Postal  Teleg.  Cable  Co.  v. 
Adams,  153  U.  S.  CSS,  39  L.  Ed. 
311,  5  Am.  Elec.  Gas.  636,  15  Sup. 
a.  268,  360  (Code  Miss.,  1880,  c. 
10,  §  585;  Sess.  Laws  Miss.  1888, 
8,  Act  March  8,  c.  3),  affg.  71  Miss. 
555,  42  Am.  St.  Rep.  478,  4  Am. 
Elec.  Gas.  606;  State  of  Maine  ▼. 
Western  Un.  Teleg.  Go.,  73  Me.  518, 
1  Am.  Elec.  Gas.  415.  In  this  case 
the  statute  provided  that  every  tele- 
graph company  or  person  doing 
business  within  the  State  limits 
Bhould  pay  a  tax  of  2^4  per  centum 
on  the  value  of  any  telegraph  line 
owned  by  said  corporation,  company 
or  person  within  the  State,  includ- 
ing all  poles,  wires,  insulators,  office 
furniture,     batteries     and     instru- 


ments, and  any  circumstances  or 
conditions  affecting  the  value  of  the 
property,  and  that  said  tax  should 
be  *'in  lieu  of  all  State  or  munic- 
ipal  taxation  on  any  of  the  prop- 
erty or  shares  of  said  corporations, 
companies  or  persons." 

•  Western  Un.  Teleg.  Co.  v.  Har- 
ris (Gh.  App.,  Tenn.  1890),  62  S. 
W.  748,  affd.  by  the  Sup.  Gt. 

7  Southern  Bell  Teleph.  &  Teleg. 
Go.  V.  Stewart  (Atlanta  Bldg.  & 
Loan  Assn.  v.  Stewart  and  two 
other  cases  against  same),  109  Qa. 
90,  35  S.  E.  73.  This  case  is  fully 
considered  in  c.  XXXII  herein. 

8  Postal  Teleg.  Gable  Go.  v. 
Charleston,  153  U.  S.  692,  5  Am. 
Elec.  Gas.   663,  38  L.   Ed.  871,   4 
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§  112a.  Ezemptloii  of  foreign  and  inteistate  bnainon.— A 
city  ordinance  is  not  in  contravention  of  the  commerce  dauae 
of  the  Federal  Constitution,  although  it  imposes  a  privilege 
taz  on  the  business  of  a  telegraph  companj  where  the  business 
taxed  is  done  wholly  between  that  citj  and  other  points  within 
the  State,  and  the  enactment  expressly  exempts  or  excepts  all 
foreign  and  interstate  business,  and  telegrams  sent  to  or  re- 
ceived by  the  United  States  or  the  State  within  which  the  city 
is  located.* 

§  113.  Taxation — Lioenie,  eto.,  taz —*  Fourteenth  Amend- 
ment.-— It  is  held,  in  a  !New  York  case,  that  a  license  fee  im- 
posed upon  telegraph  companies,  based  upon  the  number  of 
poles  and  wires  in  a  city's  streets,  does  not  conflict  with  that 
provision  of  the  Fourteenth  Amendment  of  the  Constitution  of 
the  United  States,  that  no  State  shall  deprive  any  person  of 
life,  liberty  or  property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of 


Inter.  Com.  Rep.  637,  14  Sup.  Ct. 
1094,  affg.  56  Fed.  419,  4  Am.  Elee. 
CaB.  620.  The  ordinance  imposing 
a  license  charge  in  this  case  ex- 
pressly included  business  done  ex- 
clusively within  the  city  and  ex- 
empted "  business  done  to  or  from 
points  without  the  State,"  and 
''any  business  done  for  the  Qoyern- 
ment  of  the  United  States,  its  offi- 
cers or  agents,"  and  the  ordinance 
was  held  valid.  In  Osborne  y. 
Florida,  164  U.  S.  650,  17  Sup.  Ct. 
214,  41  L.  Ed.  586,  the  sUtute  ex- 
cluded interstate  or  foreign  com- 
merce, and  the  license  tax  on  local 
business  was  held  valid.  In  West- 
ern Un.  Tel  eg.  Co.  v.  City  of  Fre- 
mont, 39  Neb.  692,  26  L.  R.  A.  698, 
4  Am.  Elec.  Cas.  626,  58  N.  W.  415 
(see  note  to  this  case,  §  107  herein), 
the  ordinance  was  held  valid,  but 
it  expressly  excepted  ''the  receipt^ 
transmission  and  delivery  of  any 
Buch  messages  to  and  from  any  de- 
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partment,  agency  or  agent  of  the 
United  States,  and  excepting  the  re- 
ceipt, transmission  and  delivery  of 
any  such  messages  which  are  inter- 
state commerce,''  and  it  was  also 
provided  that  "the  license  tax,  by 
this  ordinance  levied,  is  not  levied 
upon  any  business  or  occupation 
which  is  interstate,  or  which  is  done 
or  conducted  by  any  department  of 
the  Government  of  the  United 
States  or  of  this  State,  or  any  offi- 
cer of  the  United  States  or  of  this 
State  in  the  course  of  his  official 
duties,  or  by  any  county  or  other 
subdivision  of  this  State  or  its  offi- 
cers as  such."  Postal  Teleg.  Cable 
Co.  v.  Charleston,  first  cited  in  this 
note,  is  followed  in  York  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  56  Neb.  672, 
76  N.  W.  1065. 

•  Postal  Teleg.  Cable  Co.  v.  City 
of  Norfolk,  101  Va.  125.  43  S.  E. 
207. 
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the  laws,*®    The  point,  however,  is  not  discussed,  but  is  ruled 
upon  as  above  stated,  based  upon  the  authority  of  a  decision 
by  the  United  States  Supreme  Court.    But  that  case  only  con- 
sidered the  question  of  the  validity  of  certain  Subway  Acts 
of  New  York,  under  said  Fourteenth  Amendment,  and  held 
that  the  contention  could  not  be  sustained  that  said  amend- 
ment was  violated  by  that  requirement  of  the  State  statutes 
which  required  the  electric  companies  to  pay  the  salaries  of 
the  Subway  Commissioners.**     It  is  decided,  however,  that  the 
denial  of  the  constitutional  guaranty  of  equal  taxation  is  a 
deprivation  of  the  rights  secured  by  the  Fourteenth  Amend- 
ment of  the  Federal  Constitution ;  that  the  requirement  of  uni- 
formity of  taxation  applies  to  the  mode  of  assessment  as  well 
as  to  the  rate  of  levy ;  that  property  must  be  assessed  at  a  just 
proportion  in  the  value  thereof;  that  railroad  and  telephone 
companies  cannot  be  assessed  at  the  full  value  of  their  proper- 
ties while  other  classes  of  property  are  assessed  at  a  less  per- 
centage, without  any  attempt  at  equalization;  that  neither  er- 
roneous action  of  the  board  making  the  assessment  nor  de- 
fective legislation  as  to  equalization  justifies  a  discrimination 
against  a  certain  species  of  property,  which  imposes  an  uncon- 
stitutional burden  thereon;  and  that  legal  and  constitutional 
inequality  of  taxation  does  not  arise  in  mere  cases  of  individ- 
ual hardship,   nor  does   it   apply  to   inequalities   necessarily 
existing  because  of  the  different  kinds  of  property  and  its 
various  uses,  rendering  proportionately  diflScult  the  ascertain- 
ment of  its  real  value.    Nor  are  these  differences  in  value,  aris- 
ing from   mere   difference  of  opinion,   within  the   inhibition 
against  inequality.    But  this  term  does  cover  differences  in  the 
scheme,  mode,  system,  or  method  of  assessing  property,  as  well 
as  applying  to  those  substantial  differences  relating  to  large 
classes  of  property.*^ 

10  Philadelphia    v.    Postal    Teleg.  107  N.  Y.  693,  12  N.  Y.  St.  R.  832, 

Cable  Co.,  67  Hun    (N.  Y.),  21,  4  28  Week.  Dig.  175,  14  N.  E.  820,  1 

Am.  Elec.  Cas.  92,  21  N.  Y.  Supp.  Am.  St.  Rep.  893,  2  Am.  Elec.  Caa. 

556,  50  N.  Y.  St.   R.  301.  176.     See   S.    C,   6   N.    Y.    8t.    R. 

"People,  New  York  Elec.  L.  Co.  281,  14  Daly  (N.  Y.),  154,  1  N.  Y. 

▼.  Squire,  145  U.  S.  175,  4  Am.  Elec.  St.  R.  633. 

Caa.   122,    12    Sup.    Ct.    880.    This  « Railroad    &    Teleph.    Cos.    v. 

case  affirmed  upon  the  general  points  Board  of  Equalizers,  85  F&d.  d02, 

involved  as  to  the  Subways  Acts,  cited  as  to  method  of  valuation  of 

317 


§113a 


GOMM£BC£ 


FEDEBAL    CONSTITUTION 


§  113a.  Taxation  —  License  fee  —  Fourteenth  Amendment 
continued. —  The  equal  protection  of  the  laws  is  not  denied  by 
a  classification  which  includes  railroad  and  express  companies, 
as  subject  to  the  unit  rule  of  taxation.**  Neither  the  Four- 
teenth Amendment  of  the  Federal  Constitution  nor  the  com- 
merce clause  thereof  is  violated  by  taxing  an  interstate  cor- 
poration upon  the  basis  of  deducting  the  value  of  all  its  tangi- 
ble property  from  its  entire  property  as  an  entirety,  and  as- 
sessing its  intangible  property  within  the  State  upon  the  mile- 
age basis  of  the  proportion  of  its  lines  within  and  without  the 
State.*  ^  So,  intangible  property  owned  by  a  corporation  which, 
from  its  nature,  is  incapable  of  being  owned  by  individuals 
may,  in  so  far  as  there  is  any  such  property,  be  taxed  without 
violating  the  constitutional  provision  for  uniformity  of  taxa- 
tion. Kor  is  the  Fourteenth  Amendment  violated  bv  such  tax- 
ation  of  intangible  property,  when  based  upon  its  capital  stock, 
proportioned  to  the  amount  which  the  gross  receipts  in  the 
State  bear  to  the  total  gross  receipts.*®  Where  a  State  pro- 
vides for  equalization  as  to  every  considerable  class  of  property, 
with  the  exception  that  it  dispenses  by  statute  with  the  equali- 
zation of  the  assessment  on  property  of  a  particular  character 
with  assessment  on  other  kinds  of  property  separately  treated, 
such  statute  constitutes  special  and  class  legislation.  The 
State  cannot  discriminate  in  this  respect  between  different 
kinds  of  property.*® 


property  in  Louisville  &  N,  R.  Co. 
V.  Coulter,  131  Fed.  282,  303. 
Cited  in  Central  Pac.  R.  Co.  v. 
Evans,  111  Fed.  71,  74,  to  the  point 
that  where  there  is  an  unlawful  de- 
parture from  the  provisions  of  the 
law  relating  to  assessment,  or  any 
violation  of  the  fundamental  law,  it 
is  the  duty  of  the  court  to  enjoin 
the  proposed  invalid  assessment 
cited  in  Nashville  C.  &  St.  L.  Ry. 
V.  Taylor,  86  Fed.  168,  170,  where 
the  allegations  of  the  bill  were  of 
the  character  of  those  ia  the  cited 
case. 

i«  Sanford  v.  Poe,  165  U.  S.  194, 
17  Sup.  Ct.  305,  41  L.  Ed.  683. 
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1*  Weir  V.  Norman,  166  U.  S.  171, 
17  Sup.  Ct.  527,  41  L.  Ed.  960. 

15  Western  Un.  Tel  eg.  Co.  v.  Nor- 
man, 77  Fed.  13,  Ky.  Stat.  1894,  § 
4077;  Adams  Express  Co.  v.  Ken- 
tucky, 166  U.  S.  171,  41  L.  Ed.  960. 
17  Sup.  Ct.  527,  which  affirmed  an 
appeal  from  the  decree  of  the  circuit 
court  which  proceeded  on  the 
grounds  stated  by  Judge  Barr  in 
the  Western  Union  Teleg.  Co.  v. 
Norman,  77  Fed.  13. 

18  Railroad  &  Teleph.  Cos.  v. 
Board  of  Equalizers,  85  Fed.  302. 
(See  citations  of  this  case  in  last 
note  to  ^  113  herein.)  The  terms 
of  a  charter  of  a  corporation  must 
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te   resorted  to  in  ascertaining  the 
purpose  of  its  incorporation,  as  af- 
fecting its  liability  to  assessment  by 
a      State     board     of     equalfzation. 
Hvanston    Electric    Ilium.    Co.    v. 
Kochersperger,  175  III.  26,  51  N.  E. 
719.     See  generally  as  to  taxation 
and  depreciation  of  projjerty,  "  due 
process  of  law  "  and  *'  equal  protec- 
tion of  the  laws,"  under  Fourteenth 
Amendment  of  United  States  Con- 
stitution,     the      following      cases: 
United  States:     Union  Refrigerator 
Transit  Co.  v.  Common weath  of  Ky., 
199  U.  S.   194,  26  Sup.  Ct.  36,  50 
L.  Ed.— revg.  26  Ky.  L.  R.  23,  80 
S.  W.  490,  26  Ky.  L.  R.  392,  81  S. 
W.  268;  Glidden  v.  Harrington,  189 
U.  S.  255,  23  Sup.  a.  574,  47   L. 
Ed.  798,  affg.  179  Mass.  486,  91  N. 
£•  54;  Merchants  &  M.  Nat.  Bank 
V.  Pennsylvania,  167  U.  S.  461,  17 
Sup.  Ct.  829,  42  L.  Ed.  236 ;  Adams 
Express    Co.    v.     Indiana,    S.    C; 
^'nited  States   Express   Co.    v.    In- 
diana, S.  C;  American  Express  Co. 
^-  Indiana,   165    U.   S.   255,   41    L. 
Ed.  707,  17  Sup.  Ct.  991;  rehearing 
denied,  166  U.  S.  185,  17  Sup.  a. 
^04;  Western  Un.  Teleg.  Co.  v.  In- 
(liann,  165  U.  S.  304,  14  L.  Ed.  725, 
17  Sup.  Ct.  345;  St.  Louis  I.  M.  & 
S-  ny,  Co,   V.  Davis,  132  Fed.  629; 
-^'a8bv,7/e  &  St.  L.  R.  Co.  v.  Taylor, 

^  Fed.    168.    See  Kane  v.  Erie  R. 
^0.,  133   p^^^  gg'i^  g.  Q   Q   ^   353. 

PWi^'  ^^«eock  &  Co.  V.  Pratt,  121 
^'  77^,      68   c     C.    A.    48.     Call- 
rornia:      Te««,.  ^^  California  v.  City 


&  County  of  San  Francisco,  142  Cal. 
276,  64  L.  R.  A.  918,  76  Pac.  832. 
Connecticut:  State  v.  Travelers' 
Ins.  Co.,  70  Conn.  590,  40  Atl.  465. 
See  Appeal  of  Nettleton,  76  Conn. 
235,  56  Atl.  565.  Georgia:  Singer 
Mfg.  Co.  V.  Wright,  97  Ga.  114,  25 
S.  £.  249.  Maryland:  Simpson  v. 
Hopkins,  82  Md.  478,  33  Atl.  714. 
Nebraska:  Chicago,  Burlington  & 
Quincy  R.  v.  Richardson  County 
Neb.,  100  N.  W.  950;  Cummings  v. 
Hyatt,  54  Neb.  635,  74  N.  W.  411. 
New  York:  See  People  v.  State 
Board  Tax  Commr's,  174  N.  Y.  417, 
67  N.  E.  69,  2  Elliott  on  Railroads 
(Ed.  1897),  §§  771-777,  pp.  1091- 
1096.  Classification  for  taxation; 
equal  protection  of  the  laws  under 
Fourteenth  Amendment,  when  not 
denied.  Commonwealth,  Titusville 
V.  Clark,  10  Penn.  Super.  St.  607. 
Corporation  is  not  a  citizen  as  to' 
privileges  and  immunities  of  citi- 
zen. Orient  Ins.  Co.  v.  Daggs,  172 
U.  S.  557,  19  Sup.  Ct.  281,  43  L. 
Ed.  552,  28  Ins.  L.  Jour.  97,  affg. 
136  Mo.  382,  38  S.  W.  85,  35  L.  R. 
A.  227,  26  Ins.  L.  Jour.  67;  Peter 
Schoenhofen  Brewer's  Application, 
8  Penn.  Super.  Ct.  141,  42  Week. 
N.  of  Cas.  402,  and  cases  cited. 
Railroad  corporations  are  persons 
and  citizens  as  to  privileges  and  im- 
munities. Pittsburg,  C.  C.  &  St.  L. 
R.  v.  Montgomery,  162  Ind.  I,  49 
N.  E.  582,  9  Am.  &  Eng.  R.  Cas. 
(N.  S.)  792. 
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OHAPTEB  IX. 

COXICEXOB  —  FE]>KBAI.    CONSTITUTION PENALTY    STATtTTES.* 


I  114.  CMnnMrM-^Ftdenil  Con- 
•titution  —  Penalty 
itatutM  -**  Telegraphic 
despatches  -^  Arkansas. 

1154  Commerce  —  Federal  Con- 
stitution —  Penalty 
statutes  -^  Telegraphic 
despatches  •—  Georgia. 

no*  Commeree  —  Federal  Con> 
stitution  —  Penalty 
statutes  —  Telegraphic 
despatches  —  Indiana. 

117.  Same        subject  —  Indiana 

continued. 
117a.  Same        subject  —  Indiana 
continued. 

118.  Commerce  —  Federal     Con- 

stitution — >  Penalty 
statutes  —  Telegraphic 
despatches  —  Iowa. 

1 10.  Commerce  —  Federal  Con- 
stitution —  Penalty 
statutes  —  Telegraphic 
despatches  -—  Michigan. 

119a.  Commerce — -Penalty  stat- 
ute and  distinction  made 
-^  Mississippi. 

130.  Commerce — Federal  Con- 
stitution -^  Penalty 
statutes  -^  Telegraphic 
despatches  —  Missouri. 

121,  Commerce  —  Federal  Con- 
stitution —  Penalty 
statutes  —  Telegraphic 
despatches  —  Oklahoma. 


I  122.  Commerce  —  Federal  Con- 
stitution —  Penalty 
statutes  —  Telegraphic 
despatches  —  South  Da- 
kota. 

123.  Commerce  —  Federal      Con- 

stitution —  Penalty 
statutes  —  Telegraphic 
despatches  ^  Tennessee. 

124.  Commerce  —  Federal      Con- 

stitution —  Penalty 
statutes  —  Telegraphic 
despatches  —  Virginia. 

184a.  Interstate  commerce  —  Con- 
tinuous message  "  re- 
layed" in  another  State 
—  Penalty  SUtute. 

126.  Commerce  —  Federal  Con- 
stitution —  Penalty 
statutes  —  Telegraphic 
despatches  —  United 
States. 

126.  Same  subject  —  Reasons  for 

rule. 

127.  Commerce  —  Federal     Con- 

stitution —  Penalty 
statutes  —  Telegraphic 
despatches  —  United 
States  continued. 

128.  Commerce  —  Federal      Con- 

stitution —  Penalty 
statutes  -^  Telegraphic 
despatches  —  Conclus- 
ion. 


§  114.  Commerce  —  Federal  Coxutitntion  —  Penalty  statutes 
—  Telegraphic  despatches  —  Arkansas. —  In  Arkansas  the  stat- 
ute which  imposed  a  penalty  for  negligent  failure  to  transmit 

^See  chap.  32  herein. 
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a  telegrapbie  deepatcb  was  expressly  repealed  aniy  under  the 
later  statute,  the  penalty  provided  can  only  be  recoyered  for 
refusal  to  transmit,  which  does  not  inehide  mere  negligence, 
where  there  is  a  bona  fide  effort  to  transmit,  such  statute  only 
forbidding  discrimination  as  to  charges  or  promptness.**  Nor 
does  said  act  impose  a  penalty  for  failure  to  deliver  such  mes- 
sage from  the  terminal  office  to  the  addressee.*  In  an  earlier 
case  in  this  State  the  statute  imposed  a  penalty  for  neglect  or 
refusal  to  transmit  or  deliver  messages  in  good  faith  and  with 
impartiality.*  The  despatch  was  sent  from  without  to  within 
the  State,  and  the  negligence  of  the  telegraph  company  arose 
within  the  State.  Judgment  was  rendered  for  the  plaintiff  to 
recover  the  penalty,  the  court  holding  that  delivery  was  part 
of  the  duty  of  transmission.*  In  none  of  these  cases,  however, 
was  the  question  of  interference  with  interstate  commerce  dis- 
cussed or  raised,  although  it  was  necessarily  involved. 


§  115.  Ciommerce  —  Federal  Constitution  —  Penalty  itatates 
—  Telegraphic  despatches  —  Georgia. —  In  Georgia  a  message 
sent  from  without  the  State  was  not  delivered  after  it  reached 
the  office  within  the  State,  and  the  statute  imposing  a  penalty 
for  failure  to  transmit  and  deliver  telegraphic  despatches  was 
held  not  invalid,  as  interfering  with  interstate  commerce.* 
And  such  a  penalty  statute  is  valid  as  to  acts  of  negligence  oc- 
curring entirely  within  the  limits  of  the  State,  although  hap- 
pening in  connection  with  messages  to  be  transmitte4  to  points 


iAFrauenthal  v.  Western  Un. 
Teleg.  Co.,  50  Ark.  78,  21  Am.  & 
Eng.  Corp.  Cas.  70,  6  S.  W.  286,  2 
Am.  Elec.  Cas.  479;  §  6419,  Mansf. 
Dig.,  Repealed,  Acts,  1886,  p.  176; 
Batimore  &  Ohio  Teleg.  Co.  ▼.  State, 
6  S.  W.  613,  Brooks  v.  Western  Un. 
Teleg.  Co.,  66  Ark.  224,  4  Am.  Eiec. 
Cas.  662,  19  6.  W.  672.  See  Sandels 
ft  Hills,  Dig.  of  SUte  of  Ark.  1894, 
§  7334. 

sBrocdcs  V.  Western  Un.  Teleg. 
Co.,  66  Ark  224,  4  Am.  Elee.  Cas. 
662,  10  6.  W.  572. 


sGanlt's  Ark.  Dig.,  |  6721. 

4  Little  Rock  4  Ft.  Smith  Teleg. 
Co.  V.  Davis,  41  Arlc*  79,  8  Am.  k 
Eng.  Corp.  Cas.  72. 

B  Western  Un.  Teleg.  Co.  v.  Lark, 
96  Ga.  806,  33  8.  i:.  118. 

Act  of  Dee.  17,  1894,  repealed 
Act  of  Get.  22,  1887,  imposing  pen- 
alties upon  telegraph  eompanies  in 
certain  eases,  and  the  4ct  of  Dec. 
20, 1 892,  amendiiig  sama.  Woodbum 
V.  Weateni  Uoion  Tel^g.  Co.,  05  Qa. 
808,  23  a  E.  116. 
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in  Other  States.^    And  other  cases  in  the  same  State  hold  such 
a  penalty  statute  validJ 

§  116.  Commerce  —  Federal  ConstitutioiL  —  Penalty  statntei 
—  Telegraphic  despatches  —  Indiana. —  In  Indiana  the  penalty 
statute  for  such  default  does  not,  it  is  held,  apply  to  messages 
originating  without  the  State,  but  only  to  contracts  made 
within  the  State.  The  complaint  in  this  case  alleged  a  con- 
tract for  transmission  made  in  Ohio,  and  a  failure  to  deliver 
the  message  in  Indiana  to  the  person  to  whom  it  was  directed 
to  be  sent,  and  the  court  said  that  any  other  rule  than  that 
above  stated  would  make  the  telegraph  company  amenable  to 
different  punishments  for  the  same  wrong,  in  that  a  judgment 
in  one  State  would  be  no  defense  to  a  prosecution  for  a  like 
penalty  in  another  State  having  a  similar  statute,  and  that  In- 
diana could  not  enforce  a  penalty  statute  of  another  State.* 
An  earlier  decision  holds  that  the  penalty  for  failure  to  trans- 
mit messages  does  not  apply  to  those  sent  from  without  to  be 
delivered  within  the  State.  In  this  case  the  telegraphic  de- 
spatch was  sent  from  Illinois  to  Indiana.  The  court  said  it  was 
quite  clear  that  statutes  prescribing  penalties  had  no  extra-ter- 
ritorial effect,  and  that  the  statutory  penalty  rested  upon  the 
ground  that  there  has  been  a  valid  contract.  Therefore,  the 
breach  of  duty  occurs  where  the  contract  is  made.  The  same 
reasons  were  also  given,  as  were  relied  on  in  the  decision  last 


0  Western  Un.  Teleg.  Co.  v.  How- 
ell, 95  Ga.  194,  61  Am.  St.  Rep.  68, 
22  S.  E.  286. 

7  Walker  v.  Western  Un.  Teleg. 
Co.,  95  Ga.  526,  21  S.  E.  565;  Davis 
V.  Western  Un.  Teleg.  Co.,  95  Ga. 
520,  20  S.  E.  497;  Western  Un. 
Teleg.  Co.  v.  Howell,  96  Ga.  194, 
22  S.  E.  286;  Durant  v.  Western 
Un.  Teleg.  Co.,  94  Ga.  442,  20  S. 
E.  1;  Chandler  v.  Western  Un. 
Teleg.  Co.,  94  Ga.  442,  21  S.  E  832; 
Smith  V.  Western  Un.  Teleg.  Co., 
94  Ga.  441,  19  S.  E.  979;  Western 
Un.  Teleg.  Co.  v.  Michelson,  94  Ga. 
436,  21  S.  E.  169;  Western  Un. 
Teleg.  Go.  v.  Brigbtwell,  94  Ga.  434, 
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21  S.  E.  518;  Wolf  v.  Western  Vn. 
Teleg.  Co.,  94  Ga.  434,  19  S.  E.  717; 
Mathis  V.  Western  Un.  Teleg.  Co.. 
94  Ga.  338,  21  S.  E.  564,  1039: 
Western  Un.  Teleg.  Co.  v.  Ryals,  94 
Ga.  336,  21  S.  E.  573;  Baldwin  ?. 
Western  Un.  Teleg.  Co.,  93  Ga.  692, 
21  S.  E.  212,  44  Am.  St.  Rep.  194; 
Western  Un.  Teleg.  Co.  v.  Bates,  93 
Ga.  352,  20  S.  E.  639;  Western  Un. 
Teleg.  Co.  v.  James,  90  Ga.  254,  16 
S.  E.  83.  See  as  to  this  case  §§ 
125-127,  herein. 

•  Rogers  v.  Western  Un.  Teleg. 
Co.,  122  Ind.  395,  17  Am.  St.  Rep. 
373,  24  N.  E.  157,  3  Am.  Elec.  Cas. 
638. 
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considered  herein.     It  is  important,  however,  to  note  that  the 
complaint  alleged  the  making  of  a  contract  in  Illinois,  and 
that  the  telegraph  company  **  wholly  failed  to  transmit  the  mes- 
sage." ®     Again,  where  a  message  was  delivered  to  an  office  in 
Indiana  to  be  transmitted  k)  Kentucky,  it  was  held  that  trans- 
mission included  delivery  and  that  the  penalty  might  be  re- 
covered for  default  in  transmission,  although  the  only  wrongful 
act  was  committed  at  the  Kentucky  office. ^^     In  a  still  earlier 
case  in  that  State  the  message  was  sent  from,  and  the  negli- 
gence occurred  without,  the  State,  and  the  court  said  that  the 
penalty  was  imposed  because  the  company  undertook  to  send 
the  message  to  the  party  at  the  end  of  the  route,  and  violated 
that  contract,  and  that  said  contract  was  violated  every^vhere, 
because  performed  nowhere.*^     Subsequently  the  case  of  West- 
ern Un.  Teleg.  Co.  was  before  the  Indiana  court,^^  and  it  was 
held  that  the  action  was  not  for  a  breach  of  contract,  but  for 
the  recovery  of  a  penalty  given  to  the  sender  for  a  breach  of 
duty  by  the  telegraph  company,  and  although  the  foundation 
of  the  right  was  the  contract,  yet  the  recovery  was  not  for 
damages  for  the  breach  thereof;  that  the  sender,  having  de- 
livered the  message  at  the  telegraph  office  in  the  State,  the 
parties  and  subject-matter  were  within  the  State  jurisdiction 
and  subject  to  its  laws ;  that  the  duty  was  created,  owing,  and 
violated  in  Indiana,  and  not  in  another  State,  even  though  the 
undertaking  was  to  transmit  the  message  into  another  State; 
and  that  in  holding  that  the  statute  was  valid  the  decision  did 
not  entrench  upon  the  doctrine  that  State  laws  have  no  extra- 
territorial eflFect.    It  was  also  said  by  the  court  that  if  the  tele- 
graph company  should  show  a  positive  statute  of  another  State, 
commanding  the  delivery  of  messages  in  a  certain  manner, 
different  from  that  prescribed  by  the  Indiana  statute,  that  it 
might  be  true  that  a  showing  of  obedience  to  its  commands 

»  Carnahan  v.  Western  Un.  Teleg.  «  95  ind.  12,  8  Am.  &  Eng.  Corp. 

Co.,  89  Ind.  526,  40  Am.  Bep.  175, 1  Cas.   56,  48  Am.  Rep.  602,   1   Am. 

Am.  Elec.  Cas.  523.  Elec.  Cas.  632.    Followed  in  West- 

J«  Western  Un.  Teleg.  Co.  v.  Lind-  em  Un.  Teleg.  Co.  v.  Meredith,  95 

ley,  62  Ind.  371,  1  Am.  Elec.  Cas.  Ind.  93,  1  Am.  Elec.  Cas.  643;  West- 

275.  ern  Un.  Teleg.  Co.  ▼.   Ferris,   103 

II  Western     Un.    Teleg.    Co.     v.  Ind.  91,  1  Am.  Elec  Cas.  782,  2  N. 

Hamilton,  50  Ind.  181.  E.  240. 
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would  constitute  a  defense.  The  statute  also  gave  a  right  of 
action  to  the  sender  of  the  message  for  a  recovery  of  the  pen- 
alty. This  decision  was,  however,  overruled,  to  the  extent 
stated  in  a  prior  section  herein,  by  the  United  States  Supreme 
Court.  *« 

§  117.  Same  subject  —  Indiana  continued. —  The  Indiana 
Act  of  1885,**  imposing  a  penalty  for  failure  to  transmit  mes- 
sages with  impartiality  and  good  faith,  and  without  discrimina- 
tion, does  not  apply  to  cases  of  mere  negligence  in  transmisr 
sion,  or  failure  to  transmit  a  message,  as  did  the  earlier  statute 
of  1881.**  Said  Act  of  1885  applies  only  to  acts  or  omissions 
involving  partiality,  or  bad  faith,  or  discrimination,  and  no 
presumption  arises  that  such  partiality  or  bad  faith  exists.** 
While  the  later  statute  repealed  the  former  to  the  above  ex- 
tent, it  did  not  release  or  extinguish  any  penalty  incurred  or 
accrued  under  the  repealed  act.*^  Nor  is  the  statute  of  1881 
repealed  so  far  as  it  provides  that  "  such  companies  shall  de- 
liver all  despatches  by  a  messenger  to  whom  the  same  are  ad- 
dressed, or  their  agent,  on  payment  of  any  charges  due  for  the 


18  Western  Union  Teleg.  Co.  v. 
Pendleton,  122  U.  8.  347,  7  Sup.  Ct. 
1126,  18  Am.  &  Eng.  Corp.  Cas.  18, 
2  Am.  Elec.  Cas.  49.  See  §  127, 
herein.  See  Western  Un.  Teleg.  Co. 
V.  McDaniel,  103  Ind.  294,  1  Am. 
Elec.  Cas.  793,  794,  795,  2  N.  E. 
709  J  Julian  v.  Western  Un.  Teleg. 
Co.,  98  Ind.  327,  1  Am.  Elec.  Cas. 
678,  680,  681;  Western  Un.  Teleg. 
Co.  V.  Reed,  96  Ind.  195,  1  Am.  Elec. 
Cas.  657,  658;  Western  Un.  Teleg. 
Co.  V.  Jones,  95  Ind.  228,  1  Am. 
Elec.  Cas.  580,  583;  W^estern  Un. 
Teleg.  Co.  v.  Young,  93  Ind.  118,  1 
Am.  Elec.  Cas.  612,  614. 

i«Page  151,  Elliott's  Sup.  Rev. 
1881,  §§    1170-1172;    Rev.   Stat.   §§ 

4176,  4176b.  Section  4177  was  not 
repealed.  See  also  Ind.  Rev.  Stat. 
1894,  §§5511-6513.  See  Horner's 
Annot.    SUt.    Ind.    1901,    §§    4176, 

4177,  4192a.  4192b. 

2U 


13  Rev.  Stat.  1881,  §  4178. 

18  Western  Un.  Teleg.  Co.  v. 
Jones,  116  Ind.  361,  18  N.  E.  529; 
Western  Un.  Teleg.  Co.  v.  Steele, 
108  Ind.  163,  2  Am.  Elec.  Cas.  539, 
9  N.  E.  78;  Western  Un.  Teleg.  Co. 
V.  'Swain,  109  Ind.  405,  9  N.  E 
927,  2  Am.  Elec.  Cas.  539.  (These 
three  cases  are  disapproved.  See  § 
117a,  herein)  ;  Hadley  v.  Western 
Un.  Teleg.  Co.,  115  Ind.  191,  21 
Am.  &  Eng.  Corp.  Cas.  72,  15  N.  E. 
845,  2  Am.  Elec.  Cas.  539;  Western 
Un.  Teleg.  Co.  v.  Swain,  109  Ind. 
405,  2  Am.  Elec.  Cas.  539,  9  N.  E. 
927. 

17  Western  Un.  Teleg.  Co.  v. 
Brown,  108  Ind.  538,  2  Am.  Elec 
Cas.  508,  8  N.  E,  171;  Western  Un. 
Teleg.  Co.  v.  Wilson,  108  Ind.  308, 
2  Am.  Elec.  Cas.  516,  9  N.  E.  172. 
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same,  provided  such  persons  or  agents  reside  within  one  mile 
of  the  telegraphic  station,  or  within  the  city  or  town  within 
which  the  station  is.** 

§  117a.     Same  inbject  —  Indiana  continned. —  Under  the  In- 
diana statute  the  word  "  transmission  "  includes  delivery  and 
telegraph   companies    are   liable    for    the    prescribed   penalty 
whether  their  failure  to  deliver  messages  be  due  to  wilfuUness 
or  negligence.     "  It  is  apparent  that  the  legislature  did  not 
intend  to  make  a  distinction  between  intentional  and  negligent 
defaults  "  and  "  The  suggestion  that  discrimination  and  par- 
tiality, as  used  in  the  statute,  imply  wilfuUness  and  positive 
wrong-doing  on  the  part  of  the  company,  as  grounds  for  the 
penalty,  is  without  substance,  because  the  failure  to  deliver  a 
despatch  in  the  order  of  time  in  which  it  is  received  may  occur 
from  carelessness,  as  well  as  from  wilfuUness,  and  the  conse- 
quences to  the  sender  are  precisely  the  same."  **    Again,  under 
the  penalty  statute  of  that  State  for  failure  to  receive  and 
transmit  messages  which  provides  for  a  recovery  of  a  fixed  sum 
by  a  party  "  aggrieved  "  by  a  violation  of  the  statutory  duty, 
the  party  "  aggrieved  "  is  the  person  whose  message  the  tele- 
trraph  company  has  refused  to  receive  or  failed  to  transmit  on 
the  terms  or  in  the  manner  prescribed  by  the  statute,  nor  is  it 
necessary  for  such  person  to  show  that  he  has  sustained  any 
actual  damages.     Such  statute  does  not  violate  the  State  Con- 
stitution in  that  it  deprives  the  school  fund  of  a  proper  source 
of  revenue,  nor  is  it  violative  of  that  article  of  the  Constitu- 
tion which  gives  the  governor  power  to  grant  reprieves,  com- 
mutations and  pardons  after  convictions,  since  such  terms  do 
not  apply  to  the  release  of  judgments  in  civil  actions ;  nor  does 
it  violate  the  Federal  Constitution  as  to  a  denial  of  equal  pro- 
tection of  the  laws,  in  that  it  applies  to  corporations  and  not  to 
individuals,   since  an  individual,  partnership  or  corporation 
may  own  and  operate  a  telegraph  line  and  do  a  general  busi- 
ness under  the  name  of  a  "  telegraph  company."     And  where 
it  Ls  allied  in  the  complaint  as  to  the  message  that  the  defend- 
ant failed  to  "  transmit  the  same  with  impartiality  and  in  good 

"Reese   v.    Western    Un.    Teleg.  i» Western    Union   Teleg.    Co.    v. 

Co.,  123  Ind.  294,  7  L.  R.  A.  683,      Braxton,  165  Ind.  165,  170,  171. 
3  Am.  Elec.  Cas.  640,  24  N.  E.  163. 
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faith,  and  in  order  of  time  in  which  it  was  i-eceived,"  an 
answer  thereto  constitutes  no  defense  which  alleges  diligence 
of  defendant  in  attempting  to  deliver  the  message  and  the  neg- 
ligence of  plaintiff  in  failing  to  furnish  an  accurate  address. 
In  such  an  action  a  special  finding  that  the  message  was  not 
transmitted  and  delivered  in  the  order  of  time  in  which  it  was 
received  is  a  proper  statement  of  fact  and  not  a  conclusion  of 
law,  and  where  the  evidence  warrants  a  finding  of  negligent 
failure  to  transmit  the  message  in  the  order  of  time  in  which  it 
was  I'eceived  the  assessment  of  the  penalty  therefor  under  the 
statute  will  be  sustained.** 

§  118.     Commerce  —  Federal  Conititution  —  Penalty  statutes 

—  Telegraphic  despatches  —  Iowa. —  In  Iowa  a  statute  has  no 
extra-territorial  operation,  which  provides  for  the  recovery  of 
a  certain  amount  in  addition  to  the  actual  damage  sustaincn), 
in  cases  where  a  telegraphic  despatch  has  been  postponed.** 

§  119.     Commerce  —  Federal  Constitution  —  Penalty  statutes 

—  Telegraphic  despatches  —  Michigan. —  In  Michigan  it  is  held 
that  the  penalty  statute  providing  for  transmitting  messages 
in  good  faith,  and  with  impartiality,  does  not  apply  where 
there  is  a  mere  neglect  of  duty  and  no  bad  faith.^* 

§  119a.     Commerce  —  Penalty  statute  and  distinction  made 

—  Mississippi. —  A  statute  is  unconstitutional  and  an  interfer- 
ence with  interstate  commerce  which  imposes  a  penalty  for 
delay  in  the  transmission  of  a  telegram  or  message  over  the 


20  Western  Union  Teleg.  Co.  v. 
Ferguson,  157  Ind.  37,  60  N.  E.  679, 
under  Burn*8  Annot.  Stat.  1901, 
1804,  §  5511.  5512,  Homer's  Annot. 
Stat.  1897.  §§  4176,  4176a.  Amount 
of  penalty  $100  for  each  offense  re- 
coverable in  a  civil  action.  Case  is 
approved  generally  in  Western 
Union  Teleg.  Co.  v.  Braxton,  165 
Ind.  165,  170.  The  cases  of  West- 
em  Union  Teleg.  Co.  v.  Steele,  108 
Ind.  163,  9  N.  E.  78 ;  Western  Union 
Teleg.  Co.  v.  Swain,  109  Ind.  405, 
9  N.  E.  927;  Western  Union  Teleg. 
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Co.  v.  Jones,  116  Ind.  361,  18  N.  E. 
529,  are  disapproved  in  the  prin- 
cipal case. 

21  Taylor  v.  Westem  Un.  Teleg. 
Co.,  ir>  Iowa,  740,  04  N.  VV.  660 

22  Weaver  v.  Grand  Rapids  &.  In- 
diana R.  Co.,  107  Mich.  300,  65  N. 
W.  225,  2  Det.  Leg.  News,  677,  6 
Am.  Elec.  Cas.  779;  How.  Ann. 
Stat.,  §  3706;  §  14,  Act  No.  59, 
Acts  1851.  In  this  case  no  question 
was  raised  or  discussed  as  to  inter- 
state commerce.    See  §  83,  herein. 


PENALTY    STATUTES.  §  120 

wires  from  one  State  to  another  State. ^^  But  a  distinction  ex- 
ists between  a  statute  imposing  a  penalty  for  failure  to  trans- 
mit within  a  reasonable  time,  etc.,  and  an  enactment  which 
plainly  limits  the  penalty  as  to  transmission  to  transmitting 
*'  incorrectly."  ^* 

§  120.  Commerce  —  Federal  Constitntion  —  Penalty  gtatntes 
—  Telegraphic  despatches  —  MissonrL —  In  Missouri  a  penal 
statute  required  the  receipt  and  transmission  of  telegraph  dis- 
patches promptly,  and  with  impartiality  and  good  faith,  on 
payment  or  tender  of  the  usual  charges.  The  message  was  sent 
from  Missouri  to  another  State,  and  the  action  was  brought 
by  the  sender  to  recover  the  penalty  upon  the  allegation  that 
defendant  did  not  transmit  and  deliver  said  message  promptly, 
but  negligently  and  carelessly  failed  to  deliver  said  message  to 
the  addressee.  A  demurrer  to  the  petition  was  sustained,  and 
tlie  court  declared  that  the  statute  could  have  no  extra-terri- 
torial force,  and  it  must  be  presumed  that. the  legislature  did 
not  intend  that  it  should  so  operate ;  that  the  failure  to  deliver 
the  message,  as  alleged  in  the  complaint,  was  not  a  failure  of 
duty  for  which  the  statute  imposed  a  penalty,  and  that  the 
whole  force  of  the  statute  was  spent  within  the  State  limits 
in  requiring  the  performance  of  a  duty  owed  by  the  telegraph 
company,  as  a  citizen,  to  the  State,  to  commerce,  and  to  the 
conduct  of  its  business  within  the  State.  "  It  imposes  no  bur- 
den upon  this  branch  of  commerce,  throws  no  impediment  in  its 
way,  and  does  not  seek  to  regulate  the  transmission  and  deliv- 
ery of  interstate  telegrams  in  any  manner,  either  within  or 
without  its  borders.  The  whole  scope  of  the  provision  is  to 
foster  this  branch  of  commerce  within  the  borders  of  the  State, 
by  stimulating  those  engaged  in  its  conduct  to  the  discharge  of 
tlieir  duty  to  the  world  of  commerce,  in  which  it  has  become 
Huch  an  important  factor.  It  does  not  enter  the  field  of  regu- 
lation, but  leaves  that  field  where  the  Constitution  places  it 

n  Biarshall     v.     Western     Union  Co.,  85  Miss.  67,  37  So.  556,  follow- 

Teleg.  Co.,  79  Miss.  154,  161,   162,  ing    Marshall    v.    Western    Union 

27  So.  614,  80  Am.   St.   Rep.   585,  Teleg.  Co.,  70  Miss.  154,  27  So.  614, 

Code  1802,  §  4326;  Fed.  Const.,  §  80    Am.    St.    Rep.    585;     Western 

8,  art,  1.  Union  Teleg.  Co.  v.  Hall,  70  Misa. 

24  Hilley  v.  Western  Union  Teleg.  623,  31  So.  202. 
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under  the  operation  of  such  laws  of  Congress  as  may  be  en- 
acted regulating  the  transmission  and  delivery  of  interstate 
telegrams,  and  in  no  way  encroaches  upon  its  power  in  that 
behalf.  The  State  in  this  enactment  neither  taxes,  restricts, 
nor  regulates  the  transmission  of  interstate  telegrams,  but  it 
simply  .attempts,  so  far  as  its  own  citizens  are  concerned,  to 
secure  their  transmission.  This  law  may  aid  and  support,  but 
it  never  can  conflict  with,  any  law  that  Congress  or  any  State 
may  pass  upon  the  subject  in  the  interest  of  commerce."** 

§  121.  Commerce  —  Federal  ConstitntioiL  —  Penalty  statutes 
—  Telegraphic  despatches  —  Oklahoma. —  In  Oklahoma  a  pen- 
alty statute  related  to  the  receipt  and  transmission  of  messages, 
but  did  not  attempt  to  regulate  the  mode,  means,  or  time  of 
their  delivery.  It  also  prescribed  a  certain  order  of  their  trans- 
mission, messages  from  public  agents  of  the  United  States  or 
of  Oklahoma  on  public  business  being  placed  first,  and  prece- 
dence being  given, to  certain  other  despatches.  An  action  was 
brought  by  the  sendee  to  recover  the  penalty  for  negligent 
nondelivery  of  a  message  sent  from  another  State.  Demurrer 
was  sustained  by  the  court  below,  and  judgment  was  affirmed. 
The  court  held  that  the  statute  did  not  attempt  to  interfere 
with  or  regulate  the  delivery  of  messages  sent  to  another  State, 
but  simply  prescribed  the  order  of  transmission,  and  compelled 
the  acceptance  of  messages  in  the  order  specified.  Therefore, 
it  was  not  an  interference  with  interstate  commerce,  and  was 
a  proper  exercise  of  the  legislative  authority.  The  court  also 
held  that  the  message  did  not  import,  nor  was  it  alleged,  for 
whose  benefit  the  message  was  sent.*® 


25  Connell  v.  Western  Un.  Teleg. 
Co ,  108  Mo.  459,  39  Am.  &  Eng. 
Corp.  Caa.  594,  4  Am.  Elec.  Cas. 
743,  18  S.  \V.  883;  Mo  Hev.  Stat. 
1889,  §  2726.  Distinguishing  West- 
ern Un.  Teleg.  Co.  v.  Pendleton,  122 
U.  S.  347,  7  Sup.  Ct.  1126,  18  Am. 
&  Eng.  Corp.  Cas.  18,  2  Am.  Elec. 
Cas.  49.  See  Dudley  v.  Western 
Un.  Teleg.  Co.,  54  Mo.  App.  491, 
under  penalty  statute.  Mo.  Rev. 
Stat.    1889,   §    2725;    Brashears    v. 
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Western  Un.  Teleg.  Co.,  45  Mo. 
App.  433,  3  Am.  Elec.  Cas.  701,  un- 
<ler  penalty  statute,  Mo.  Rev.  Stat. 
1879,  §  883,  and  under  the  same 
statute  see  Burnett  v.  Western  Un. 
Teleg.  Co.,  39  Mo.  App.  599,  hold- 
ing that  neglect  applies  to  failure 
to  transmit  with  impartiality  and 
good  faith. 

26  Butner  v.  Western  Un.  Teleg. 
Co.,  2  Okla.  234,  37  Pac.  1087,  5 
Am.  Elec.  Cas.  758. 
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§  122.     Commerce  —  Federal  Cpnstitntioii  —  Penalty  statutes 

—  Telegraphic  despatches  —  South  Dakota.— ^  In  South  Dakota 
the  penalty  statute  relating  to  the  transmission  of  telegraphic 
messages  has  no  extra-territorial  force. ^^ 

§  123.     Commerce  —  Federal  Constitution  —  Penalty  statutes 

—  Telegraphic  despatches  —  Tennessee. —  In  Tennessee  the  stat- 
ute making  it  obligatory  to  deliver  messages  without  imreason- 
able  delay,  and  providing  for  liability  to  the  party  aggrieved, 
does  not  interfere  with  interstate  commerce,  although  the  de- 
spatch is  sent  from  without  to  a  point  within  the  State.^®  The 
statute  also  provides  for  transmission  of  messages  without  dis- 
crimination.^ Again,  where  a  State  statute  is  intended  to 
enforce  the  prompt  and  correct  delivery  of  messages  and  pro- 
vides no  penalty  for  its  infraction,  but  its  violation  is  declared 
a  misdemeanor,  and  the  oflFending  company  is  subjected  thereby 
to  prosecution  and  a  right  of  action  is  given  to  the  injured 
person  for  all  damages  sustained  by  the  breach  of  public  duty, 
such  statute  is  not  an  obstruction  but  an  aid  to  interstate  com- 
merce and  it  is  immaterial  that  the  message  was  sent  from  an- 
other State  for  delivery  in  the  State  wherein  the  statute  was 
enacted,  nor  is  it  for  that  reason  objectionable  as  an  interfer- 
ence with  interstate  commerce.*" 

§  124.     Commerce  —  Federal  Constitution  —  Penalty  statutes 

—  Telegraphic  despatches  —  Virginia. —  In  Virginia  the  Code 
provides  a  penalty  for  failure  to  transmit,  and  for  failure  to 
deliver  promptly  telegraphic  messages.^^  And  said  statute  was 
held  not  to  violate  the  interstate  commerce  provisions  of  the 
Federal  Constitution.    The  section  as  to  delivery  provided  that 


«7  Taylor  v.  Western  Un.  Teleg. 
Co.,  95  Iowa,  740,  64  N.  W.  660. 
See  Kev.  Codes  S.  Dak.  1903,  p.  788, 
Civ.  Code,  §  1606. 

2»  Western  Un.  Teleg.  Co.  v.  Mel- 
lon, 100  Tenn.  429,  46  S.  W.  443. 
Distinguishing  Western  Un.  Teleg. 
Co.  V.  Pendleton,  122  U.  S.  347,  7 
Sup.  Ct.  1126. 

2»  Western  Un.  Teleg.  Co.  v.  Mel- 
lon, 96  Tenn.  66,  33  S.  W.  725,  6 


Am.   Elec.   Cas.    835;    Tenn.    Stat., 
Mil.  &  V.  Code,  §§1541,  1542,  1543. 

80  Gray  v.  Western  Union  Teleg. 
Co.,  108  Tenn.  30,  91  Am.  St.  Rep. 
706,  64  S.  W.  1063,  construing 
Shannon's  Code,  §§  1837,  1838. 

81  Va.  Code,  §§  1291,  1292.  Pol- 
lard's Annot.  Code,  Va.  1904,  § 
1294h.  (5)  p.  696.  (0)  p.  697. 
Acts  1906,  p.  545,  c.  310,  approved 
March  17,  1906. 
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the  telegraph  company  should  deliver  the  message  promptly 
after  its  arrival  at  the  point  to  which  it  is  to  be  transmitted, 
where  the  regulations  of  the  company  required  such  delivery. 
The  message  in  this  case  was,  however,  a  domestic  message.^ 
But  in  a  prior  case  it  was  held  that  the  Code  was  a  valid  pro- 
vision, so  far  as  it  applied  to  a  telegram  to  be  delivered  within 
the  State,  though  sent  from  another  State.'*  In  a  compara- 
tively recent  case  in  the  same  State  it  is  held  that  the  commerce 
clause  of  the  Federal  Constitution  is  not  violated  by  a  State 
legislative  enactment  imposing  a  penalty  for  failure  of  a  tele- 
graph company  to  impartially  and  faithfully  transmit  a  mes- 
sage since,  in  the  absence  of  legislation  by  Congress,  a  State 
has  authority,  in  the  exercise  of  its  police  power,  to  impose  a 
penalty  for  failure  to  transmit  a  message  addressed  to  a  per- 
son in  another  State.  This  rule  does  not  encroach  upon  the 
doctrines  that  a  telegraph  line  is  an  instrument  of  commerce, 
that  telegraph  companies  are  subject  to  the  r^ulating  power 
of  Congress  in  respect  to  foreign  and  interstate  business,  and 
that  a  State's  authority  does  not  extend  to  the  delivery  of  mes- 
sages in  other  States.**  In  a  case  decided  in  1905  in  that 
State  it  is  held  that  not  only  a  failure  to  despatch  a  message  as 
promptly  as  practicable,  but  also  the  forwarding  another  and 
different  despatch,  or  the  failure  to  transmit  a  despatch  ac- 
curately warranted  a  recovery  of  the  statutory  penalty.** 

The  court,  per  Buchanan,  J.  said: 
''  While  the  requirement  that  tele- 
graph companies  shall  transmit  mes- 
sages faithfully  and  impartially,  un- 
der a  penalty,  may  incidentally  af- 
fect, it  is  an  aid  to  commerce,  and 
stimulates  such  companies  to  dis- 
charge the  duty  which  the  general 
law  has  imposed  upon  them."  This 
case  is  distinguished  in  dissenting 
opinion,  per  Cardwell,  J.,  in  West- 
em  Union  Teleg.  Co.  v.  Hughes,  104 
Va.  240,  247,  61  S.  E.  225,  11  Va. 
Law  Reg.  312.  For  later  statute 
see  first  note  to  this  section. 

»5  Hubbard  &  Co.  v.  Western 
Union  Teleg.  Co.  (Ct.  of  Law  ft 
Chancery  of  City  of  Norfolk),   11 


»2  Western  Un.  Teleg.  Co.  v.  Pow- 
ell, 94  Va.  268,  26  S.  E.  828,  6  Am. 
Elec.  Cas.  853.  The  court  relied 
upon  Western  Un.  Teleg.  Co.  v. 
James,  162  U.  S.  650,  16  Sup.  Ct. 
034,  40  L.  Ed.  1105,  noted  under 
§§  125-127,  herein;  also  upon  West- 
em  Un.  Teleg.  Co.  v.  Bright,  90  Va. 
778,  5  Am.  Eec.  Cas.  797,  20  S.  E. 
146,  and  Western  Un.  Teleg.  Co.  v. 
Tyler,  90  Va.  297,  4  Am.  Elec.  Cas. 
810,  18  S.  E.  280. 

88  Western  Un.  Teleg.  Co.  v. 
Tyler,  90  Va.  297,  4  Am.  Elec.  Cas. 
816,  18  S.  E.  280. 

84  Postal  Teleg.  Cable  Co.  v.  Um- 
stadter,  103  Va.  742,  60  S.  E.  259, 
11  Va.  Law  Reg.  20;  Code  §  1291. 
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§  124a.  Interstate  commerce  —  Contmnoiu  message  **  re- 
layed "  in  another  State  —  Penalty  statute. —  It  is  held  in  Vir- 
ginia that  a  contract  for  the  transmission  of  a  message  is  en- 
tire and  possesses  no  element  of  interstate  commerce  where  the 
initial  and  terminal  points  of  the  telegram  are  both  in  the 
^ame  State,  even  though  the  line  over  which  the  transhiission  is 
made  passes  into  another  State,  between  the  two  points,  and  the 
company  has  established  a  relay  office  in  such  other  State,  the 
message  being  transmitted  over  the  wires  of  the  same  com- 
pany. In  such  a  case  the  message  is  a  domestic  message  and 
concerns  only  citizens  of  the  same  State,  and  although  "  re- 
layed "  in  another  State,  the  telegraph  company  is  liable  for 
the  statutory  penalty  for  failure  to  forward  it  from  the  relay 
office.  This  is  not  a  penal  amercement  for  the  violation  of  the 
criminal  laws  of  the  State.'®  The  doctrine  of  this  decision 
was  reaffirmed  in  a  later  case  in  the  same  State  in  which  the 


Va.  Law  Reg.  129,  under  Va.  Code 
1904,  §  1294h,  (5)  and  (6).  (For 
later  statute  see  first  note  to  this 
section.)  In  a  note  to  this  case  in 
Va.  Law  Reg.,  Mr.  C.  B.  Garnett, 
who  reported  the  case,  says :  **  In 
Maury  &  Co.  v.  Western  Union 
Teleg.  Co.,  10  Va.  Law  Reg.  991, 
the  Circuit  Court  of  the  City  of 
Richmond  (Judge  Wellford,  presid- 
ing), took  exactly  the  contrary  view 
to  that  taken  in  the  above  case, 
and  held  that  failure  to  transmit 
a  despatch  accurately  was  not  an 
offense  under  the  statute." 

3«  Western  Union  Teleg.  Co.  v. 
Reynolds,  100  Va.  459,  41  S.  E. 
85(S,  93  Am.  St.  Rep.  971.  The 
court,  per  Whittle,  J.,  said:  "The 
statute  deals  with  the  company  and 
not  with  its  agents.  The  company 
undertook  to  transmit  the  message 
from  one  point  to  another  in  Vir- 
ginia, and  it  cannot  escape  the 
penalty  imposed  by  statute  for  its 
dereliction  of  duty  on  the  theory 
that  the  statute  has  no  extra-ter- 
ritorial   force.    •     ♦     ♦    The    con- 


tract was  with  the  company  and  not 
with  its  agent.  It  was  an  entire 
contract,  and  it  is  wholly  imma- 
terial at  what  particular  point  in 
the     line     the     breach     occurred. 

•  *  *  The  continuity  of  the  con- 
tract    to     transmit     the     message 

*  *  *  was  no  more  effectual  by 
the  relay  office  at  Bluefield  (in 
West  Virginia)  than  would  be  the 
undertaking  of  a  stage  coach  com- 
pany, or  a  railroad  company  to 
transport  passengers  or  freight  be- 
tween the  same  points,  by  a  change 
of  horses  or  drivers,  or  by  substi- 
tuting one  locomotive  for  another, 
or  one  train  crew  for  another,  along 
the  route.  The  contract  imposed  a 
continuous  duty.  It  was  between  a 
citizen  of  Virginia  and  the  com- 
pany, and  in  no  wise  affected  or 
concerned  any  business  in  West  Vir- 
ginia, either  as  regards  the  com- 
pany or  citizens  of  that  or  of  any 
other  State.  It,  therefore,  con- 
tained no  element  of  interstate  com- 


merce. 
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facts  were  essentially  the  same;  and  it  was  declared  that  thfere 
was  involved  "  the  exercise  of  an  important  police  power  of 
the  State,  a  power  which  ought  not  to  be  surrendered,  and 
which  we  are  unwilling  to  surrender,  in  the  absence  of  a 
direct  and  authoritative  declaration  on  the  part  of  the  Su- 
preme Court  of  the  United  States  that  it  is  violative  of  the 
Federal  Constitution."  ^ 

§  125.  Commerce  —  Federal  Constitution  —  Penalty  statutes 
—  Telegraphic  despatches  —  ITnited  States. —  Whatever  author- 
ity the  State  may  possess  over  telegraph  companies  and  the 
regulation  of  their  business  within  its  territorial  limits,  it  can- 
not extend  that  authority  beyond  said  lines  and  into  other 
States.  This  rule  is  well  settled.  The  power  of  Congress, 
within  constitutional  limitations,  to  regulate  commerce  between 
the  States,  is  exclusive.^®  But  where  Congress  is  silent  upon 
the  subject,^®  a  State  statute  may  require  that  electric  tele- 
graph companies,  having  a  line  of  wires  wholly  or  partly  within 
the  State,  and  engaged  in  telegraphing  for  the  public,  shall, 
under  such  a  reasonable  penalty  for  noncompliance  as  will  not 
impede  interstate  commerce,  receive,  transmit  and  deliver  de- 
spatches with  impartiality,  good  faith  and  due  diligence,  on 
payment  of  the  usual  charges.  Such  a  requirement  is  within 
the  police  power  of  the  State,  even  though  it  affects  in  some 
degree  the  transmission  of  interstate  messages,  and  messages 
from  without  the  State,  since  delivery  is  a  part  of  and  com- 
pletes the  transmission  of  a  message.  Such  a  statute  is  not  a 
regulation  of,  nor  an  obstruction  to,  interstate  commerce,  nor 
does  it  violate  the  constitutional  provision  of  the  United  States 
relating  thereto.*^ 

§  126.  Same  subject  —  Beasons  for  rule. —  The  rule  above 
stated  is  in  some  respects  an  apparent  departure  from  the  rul- 

8T  Western    Union   Teleg.    Co.    v.  *o  Western     Un.     Teleg.     Co.     v. 

Hughes,  104  Va.  240,  51  S.  E.  226,  James,  162  U.  S.  650,  16  Sup.  Ct. 

11  Va.  Law  Reg.  312,  per  Whittle,  934,  40  L.   Ed.   1105,  6  Am.  Elec 

J.     Cardwell,     J.,     dissented     and  Cas.  868,  90  Ga.  254    (Act  of  Ga., 

Keith,  P.,  concurred  in  the  latter's  Oct.  22,  1887),  Laws  of  Ga.  1887, 

opinion.  No.  366,  amended  by  Laws  of  1892, 

38  See  also  §§  65-67,  herein.  No.  93;   repealed  l^  Laws  of  1894, 

80  See  also  §§  65-67,  herein.  No.  96. 
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ings  and  reasonings  in  other  eases  on  the  same  or  analogous 
points  decided  in  the  same  court.  But  it  is  based  upon  a  most 
ably  considered  and  exhaustive  opinion  given  by  Mr.  Justice 
Peckham.  The  following  is  for  the  greater  part  taken  sub- 
stantially therefrom.  We  have  examined  elsewhere  ^^  the  ques- 
tion of  the  effect  of  silence  of  Congress  upon  a  subject  over 
which  its  power  is  exclusive  whenever  it  choses  to  legislate 
thereon,  and  will  only  state  here  substantially  certain  other 
reasons  supporting  the  rule  given  in  the  preceding  section. 
Such  a  statute  is  of  a  nature  nowise  obstructive  of  the  duty  of 
a  telegraph  company,  but  it  rather  aids  the  performance  of  the 
contract  duty  obligatory  upon  the  company,  even  in  the  absence 
of  a  legislative  requirement.  An  enactment  of  this  character 
differs  from  a  tax  upon  an  interstate  message,  nor  is  it  calcu- 
lated to  at  all  embarrass,  obstruct  or  impede  the  company  in  the 
performance  of  its  duty.  The  subject  of  the  act  is  not  Na- 
tional in  character,  nor  is  uniformity  requisite,  and  no  con- 
fusion could  arise  from  carrying  out,  within  the  limits  of  the 
State,  the  provisions  of  the  statute.  The  rule,  however,  would 
not  extend  to  the  right  to  enforce  a  penalty  so  unreasonable 
or  grossly  excessive  as  to  harass  or  impede  interstate  commerce. 
It  is  true,  and  has  been  so  held  in  several  cases,  that  telegraph 
lines  extending  through  different  States  are  instruments  of 
interstate  commerce;  that  business  originating  in  one  State 
and  terminating  in  another,  or  messages  passing  over  tele- 
graphic lines  from  one  State  to  another,  constitute  a  portion 
of  commerce  itself;  and  that  a  message  given  for  transmission 
to  be  delivered  in  another  State  resembles,  so  far  as  interstate 
commerce  is  concerned,  the  giving  of  goods  to  a  carrier  to  be 
transported  into  another  State,  and,  therefore,  such  messages 
are  within  the  commercial  clause  of  the  Federal  Constitution.** 


«S€e  §§  65-67,  herein. 

42  Business  of  this  character,  orig- 
inating in  one  State  and  termi- 
nating in  another,  is  interstate  com- 
merce. Matter  of  Taxation  of  Penn- 
sylyania  Teleph.  Co.,  48  N.  J.  Eq. 
91,  27  Am.  St.  Hep.  462,  3  Am. 
Elec.  Cas.  9,  10,  11,  20  Atl.  846,  per 
Bird,  V  C,  a  tax  case,  holding  that 
injunction   would   not   lie.     Trans- 


mission includes  delivery.  Brash- 
ears  V.  Western  Un.  Teleg.  Co.,  46 
Mo.  App.  433,  3  Am.  Elec.  Cas.  701, 
707,  per  Biggs,  J.  Transmission 
does  not  include  delivery.  Dudley 
V.  Western  Un.  Teleg.  Co.,  54  Mo. 
App.  491.  Undertaking  to  trans- 
mit is  continuous ;  the  failure  to  de- 
liver is  a  failure  to  transmit. 
Julian  V.  Western  Un.  Teleg.  Co.,  98 
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But  a  State  has  power  to  regulate  commerce  within  its  own 
territorial  limits,  provided  it  does  not  materially  encroach  upon 
the  rights  of  Congress  in  this  respect,  and  a  statute  may  he  in 
aid  of  commerce  and  constitute  only  a  slight  or  unimportant 
interference  with  interstate  commerce,  and  be  a  constitutional 
enactment  within  the  Federal  provision.  And  the  rule  we  are 
discussing  will  be  enforced  where  it  appears  that  there  is  no 
attempt  to  extend  the  provisions  of  the  State  statute  outside  of 
the  territorial  limits  of  the  State,  but  only  to  reasonably  exer^ 
cise  the  rights  conferred  in  aid  of  commerce  without  impeding 
or  embarrassing  or  materially  interfering  with  interstate  com- 
merce. Again,  it  was  urged  in  this  case  that  the  parties  had 
entered  into  a  valid  contract  with  the  sender  of  the  message 
in  another  State  which  provided  for  nonliability  for  mistakes 
in  transmission,  beyond  the  sum  paid  for  sending  the  message, 
except  on  repetition  of  the  message  and  additional  payment, 
and  that,  therefore,  the  penalty  statute  changed  said  original 
contract.  But  the  answer  to  this  argument  was  that  the  ac- 
tion was  not  brought  by  the  sender  of  the  message,  and  the 
plaintiff  was  not  concerned  with  that  contract;  that  there  was 
no  mistake  in  transmission  and  no  breach  of  said  agreement; 
that  the  action  was  not  founded  upon  any  agreement,  and  the 
judgment  neither  affected  nor  violated  such  contract,  but  was 
based  solely  upon  the  penalty.** 


Ind.  327,  1  Am.  Elec.  Cas.  678, 
680,  per  Elliott,  C.  J.  Delay  in 
transmitting  might  be  considered  as 
involved  in  a  failure  to  deliver. 
Western  Un.  Teleg.  Co.  v.  Taylor, 
84  Ga.  408,  3  Am.  Elec.  Cas.  604, 
613,  11  S.  E.  396,  per  Bleckley,  C. 
J.  Delivery  is  part  of  the  duty  of 
transmission.  Little  Rock  &  Ft. 
Smith  Teleg.  Co.  v  Davis,  41  Ark. 
79,  8  Am.  &  Eng.  Corp.  Cas.  72,  1 
Am.  Elec.  Cas.  526.  Resembles 
goods  started  for  transportation  to 
another  State  or  delivered  to  a 
common  carrier  for  that  purpose. 
Matter  of  Taxation  of  Teleph.  Co., 
48  N.  J.  Eq.  91,  3  Am.  Elec.  Cas. 
9,  12,  per  Bird,  V.  C,  20  Atl.  846. 
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43  See  also  the  following:  It  is 
not  a  mere  breach  of  contract,  but 
a  failure  to  perform  a  duty,  and 
the  sum  to  be  recovered  is  a  penalty 
for  that  breach  of  duty.  Thum  v. 
Alta  Teleg.  Co.,  15  Cal.  472;  Al- 
len's Teleg.  Cas.  146,  148,  per  Bald- 
win, J.  It  is  not  a  mere  breach  of 
contract,  but  a  failure  to  perform 
a  duty,  which  rests  upon  the  tele- 
graph company  as  a  servant  of  the 
people.  Reese  v.  Western  Un. 
Teleg.  Co.,  123  Ind.  294,  7  L.  R.  A. 
583,  24  N.  E.  163,  3  Am.  Elec  Caa. 
640,  649,  per  Berkshire,  J.  Though 
in  form  ex  contractu,  the  action  is 
founded  in  tort  for  a  penalty  and 
is  ex  delicto.    Western  Un.  Teleg- 
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§  127.  Commerce  —  Federal  Constitution  —  Penalty  statutes 
—  Telegraphic  despatches  —  United  States  continued. —  In  the 
United  States  case  noted  under  the  last  two  sections,^'*  two 
justices  **  dissented  for  the  i*easons  given  in  the  Pendleton 
case,  a  prior  decision  of  the  same  court.  ^®  In  this  latter  case 
the  statute  of  Indiana  was  substantially  the  same  as  to  the 
points  involved  as  that  in  the  case  in  which  the  said  justices 
dissented.  It  differed,  however,  in  certain  provisions  relating 
to  the  delivery  of  messages.^*^    In  the  Pendleton  case  the  deci- 


Co.  V.  Taylor,  84  Ga.  408,  3  Am. 
Elec.  Cas.  604,  607,  11  S.  E.  396, 
per  Bleckley,  C.  J.  See  Western 
Un.  Teleg.  Co.  v.  Reed,  96  Ind.  195, 

1  Am.  Elec.  Cas.  657,  658,  per 
Hammond,  J.;  Western  Un.  Tele^j. 
Co.  V.  Meredith,  95  Ind.  93,  1  Am. 
Elec.  Cas.  643;  Western  Un.  Teleg. 
Co.  V.  Jones,  96  Ind.  228,  1  Am. 
Elec.  Cas.  580,  583,  per  Elliott,  J.; 
Camahan  v.  Western  Un.  Teleg. 
Co.,  89  Ind.  526,  1  Am.  Elec.  Cas. 
523,  526,  per  Elliott,  J.  The  In- 
diana cases,  which  were  followed  by 
Western  Un.  Teleg.  Co.  v.  Pendle- 
ton, 95  Ind.  12,  fell  with  that  case 
in  80  far  as  the  same  was  overruled. 
See  next  section  herein.  See  West- 
ern Un.  Teleg.  Co.  v.  Reynolds,  77 
Va,  173,  46  Am.  Rep.  715. 

« Western  Un.  Teleg.  Co.  v. 
James,  162  U.  S.  650,  16  Sup.  Ct. 
934,  40  L.  Ed.  1105,  6  Am.  Elec. 
Cas.  858,  90  6a.  254  (Act  of  Ga., 
Oct  22,  1887),  Laws  of  Ga.  1887, 
No.  365,  amd.  by  Laws  of  1892,  No. 
93;  repealed  by  Laws  of  1894,  No. 
96. 

4BMr.  Justice  Shiras  and  Mr. 
Justice  White. 

46  Western  Un.  Teleg.  Co.  v.  Pen- 
dleton, 122  U.  8.  347,  7  Sup.  Ct. 
1126,  18  Am.  &  Eng.  Corp.  Cas.  18, 

2  Am.  Elec.  Cas.  49,  revg.  95  Ind. 
12,  8  Am.  &  Eng.  Corp.  Cas.  56,  48 
Am.    Rep.    692,    1    Am.    Eleo.    Cas. 


632.     This  decision   was   fully  con- 
sidered, explained  and  distinguished 
by    Mr.    Justice    Peckham    in    the 
principal     opinion.     See    last    note 
herein.     This  case  was  also  distin- 
guished in  Connell  v.  Western  Un. 
Teleg.  Co.,  108  Mo.  459,  39  Am.  & 
Eng.   Corp.   Cas.   594,   4   Am.   Elec. 
Cas.  743,  747,  18  S.  W.  883,  where 
the  court  says :     "  This  law  differs 
essentially  from  the  statute  of  In- 
diana, which  was  held  (in  the  Pen- 
dleton ease)    to  be  an  invasion  of 
the  province  of  Congress  in  respect 
to  interstate  telegi'ams,  because,  in 
effect,  that  law  attempted  to  regu- 
late the  mode  and  order  of  trans- 
mission of  interstate  telegrams,  and 
the  delivery  of  such  despatches  at 
places  situated  in  other  States,   by 
providing  that  telegrams  of  a  cer- 
tain character   should   have   prefer- 
ence  in   transmission,   and   for   the 
delivery  of  all  despatches  by  a  mes- 
senger to  the  person  to  whom   the 
same  were  addressed,"  per  Brace,  J. 
47  Rev.   Stat.   Ind.   1881,  §§  4173, 
4176,    "  Such    companies    shall    do- 
liver  all  despatches  by  a  messenger 
to  the   persons  to  whom  the   same 
are  addressed,  or  to  their  agents,  on 
payment  of  any  charges  due  for  the 
same."     In  the  Western  Un.  Teleg. 
Co.   v.   James   case    (see   first   note 
under    this    section)     the    Georgia 
st-itute    provided    **  such    companies 
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sion  was  confined  to  the  ruling,  that  the  statutory  penalty  could 
not  be  recovered  for  failure  to  deliver  a  telegram  addressed  to  a 
point  without  the  State.  The  whole  of  the  Indiana  statute 
was  construed  in  its  entirety,  certain  provisions  in  relation  to 
precedence  in  telegrams  and  delivery  of  telegrams  by  messen- 
gers being  especially  noted.  But  the  statute  was,  however, 
only  held  invalid  in  so  far  as  interstate  messages  were  con- 
cerned. The  main  reasons  for  the  decision  were  a  collision  of 
State  statutes  if  a  delivery  of  messages  in  other  States  were 
enforced,  and  the  exclusive  power  of  Congress  to  regulate  com- 
merce whenever  it  should  choose  to  exercise  its  power.  A 
prior  Federal  decision  was  also  relied  on  which  held  that  a 
tax  on  every  message  transmitted  by  a  telegraph  company 
doing  business  in  a  State  was  invalid  in  so  far  as  it  operated  on 
private  messages  sent  without  the^  State,  or  Government  mes- 
sages on  public  business.*® 

§  128.  Commerce  —  Federal  Constitution  —  Penalty  statutes 
—  Telegraphic  despatches  —  Conclusion. —  In  view  of  the  pre- 
ceding decisions,  and  also  of  those  considered  olsowhere  relat- 
ing to  the  exclusive  power  of  Congress  to  regulate  eommerce; 
to  what  constitutes  hostile. legislation;  to  the  questions  of  taxa- 
tion and  the  police  power  of  the  State,  and  other  analogous 
points,  it  may  be  safely  asserted  that  (1)  a  State  penalty  stat- 
ute as  to  the  transmission  and  delivery  of  telegraphic  de- 
spatches can  have  no  extra-territorial  force.  (2)  It  cannot  be 
presumed  that  the  legislature  intended  such  a  statute  to  have 
any  extraterritorial  effect,  nor  nood  every  section  of  a  penalty 
statute  declare  in  terms  the  scope  of  its  territorial  ojwration. 
(3)  It  will  not  be  assumed  that  it  was  intended  by  the  com- 
mercial clause  of  the  Federal  Constitution  to  deprive  the  States 
absolutely  of  all  control  where  Congress  has  remained  silent  in 
matters  relating  to  the  duties  of  telegraph  companies;  (4) 
The  intent  of  the  Post  Eoads  Act  will  not  be  extended  by 
construction  to  be  exclusive  of  all  legislation  by  the  States  on 

shall  deliver  all  despatches  to  the  ♦«  Telegraph  Co.  v.  Texas,  105  U. 

persons  to  whom  the  same  are  ad-  S.  460,  1  Am.  Ele<?.  Cas.  373,  revg. 

dressed  or  to  their  agents  on  pay-  55   Tex.   314.     This   case    was  also 

ment  of  any  charges   due  for  the  distinguished   in   the   decision  first 

same,"  Act  of  Oct.  22,  1887.  cited  in  this  section. 
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matters  not  expressly  or  by  implication  covered  by  said  enact- 
ment.     (5)  Uniformity  in  National  matters  is  one  of  the  ob- 
jects  of   interstate  commerce   regulations.      (6)    State  enact- 
ments must  not  materially  harass,  impede  or  interfere  with 
interstate  commerce.     (7)  A  State  statute  may  be  in  aid  of 
commerce  within  the  State  limits.     (8)  State  legislation  may 
constitute  a  slight  interference  with  interstate  commerce  and 
not  be  necessarily  void  for  that  reason.     (9)  A  contract,  obli- 
gation or  duty  of  a  telegraph  company  may  be  aided  by  State 
legislation  operative  within  the  State  limits.     (10)  A  telegraph 
company,  while  an  instrument  of  interstate  commerce,  is  not, 
for  that  reason,  exempt  from  an  obligation  to  perform  its  legal 
contract  duties  which  are  lawfully  owing  to  the  citizens  of  a 
State  as  such.     (11)  A  State  statute  requiring,  under  a  rea- 
sonable penalty  for  noncompliance,  good  faith,  due  diligence, 
and  impartiality  in  the  receipt,  transmission  and  delivery  of 
telegraphic   messages   upon   the   payment   of   the   usual    legal 
charges,  is  not  a  tax.     (12)   Such  a  statute  does  not  hinder, 
impede,  harass  or  interfere  with  a  telegraph  company  in  doing 
that  which  it  contracts  to  do,  that  is,  to  transmit  and  deliver 
messages  for  hire  for  the  public;  on  the  contrary,  it  rather 
induces  the  performance  of  that  duty.     (13)  If  the  negligent 
act  constituting  the  basis  of  recovery  of  the  penalty  arose  out- 
side the  State,  then  it  is  separable  from  the  act  of  complete 
transmission  to  the  extent  that  the  State  has  no  extra-territorial 
power  to  enforce  a  penalty  therefor.     (14)  If  the  negligent  act 
arose  within  the  State,  then  it  is  separable  from  the  act  of 
complete  transmission  to  the  extent  that  the  State  may,  within 
its  limits,  enforce  a  reasonable  penalty  under  a  statute  provid- 
ing against  such  negligence.     (15)  The  proposition  that  trans- 
mission includes  delivery  cannot  be  held  to  extend  the  State's 
power  beyond  its  territorial  limits,  nor  deprive  it  of  the  right 
to  take  cognizance  of  negligent  acts  within  the  State  by  the 
enforcement  of  reasonable  penalty  statutes  within   its   State 
limits,  when  such  statutes  are  intended  to  protect  the  public 
and  to  induce,  without  any  material  interference  with  inter- 
state commerce,  the  performance  of  duties  legally  obligatory 
upon  telegraph  companies  by  virtue  of  their  contracts.     (16) 
Illegal  preferences  as  to  the  order  of  despatches  imder  a  State 
penalty  statute  may  constitute  such  an  interference  with  inter- 
state commerce,  as  to  be  invalid. 
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CHAPTER  X. 


POST  BOADS  ACT  AND  INTERSTATE   COMM£BC£  CONCLUDED. 


§  130.  Post  Roads  Act  —  Superior 
right  —  Telegraph  or 
electric  light  company. 

131.  Post  Roads  Act  —  Prior  oc- 

cupancy of  telegraph  com- 
pany  —   Interference   — 
Electric  light  line, 
struction    telegraph    lines 

132.  Post      Roads      Act  —  Con- 

—  Railroad  right  of  way 

—  Compensation. 

133.  Same    subject  —  Nature    of 

right  acquired. 

134.  Post    Roads    Act  —  Nature 

of  railroad's  right  over 
public  lands. 

136.  Post  Roads  Act  —  Exclu- 
sive right  —  Telegraph 
and  railroad  companies. 

136.     Interstate   commerce  —  Dis- 


crimination by  telephone 
companies. 
§  137.     Electric     railway  —  When 
subject  to  interstate  com- 
merce provisions. 

138.  Commerce  —  Federal      Con- 

stitution —  Restrictions 
on  prepaid  telegraphic  or 
telephonic  messages. 

139.  Post      Roads      Act  —  Con- 

struction of  telegraph 
lines  —  Conviction  for 
cutting  trees. 

140.  Commerce  —  Federal      Con- 

stitution —  Illegal  trans- 
mission of  money  by  tele- 
graph —  Betting. 
140a.  Operations  of  poolrooms  — 
Telegraph  company  — 
Messenger  service  —  In- 
terstate commerce. 


§  130.  Post  Beads  Act  —  Superior  right  —  Telegraph  or 
electric  light  company. —  The  Post  Roads  Act*  provides  that 
the  franchise  granted  shall  not  be  exercised  so  as  to  interfere 
with  ordinary  travel,  and  it  was  urged  in  this  connection,  in  a 
case  in  the  United  States  Circuit  Court,  that  the  electric  light- 
ing of  a  city  so  promoted  the  primary  use  of  its  streets  that  a 
company  engaged  exclusively  in  the  business  of  electric  light- 
ing had  a  right  to  occupy  said  streets,  superior  to  that  of  a 
telegraph  company  claiming  the  benefits  of  the  Post  Boads  Act 
The  court,  however,  while  saying  it  was  "ti  question  carefully 
to  be  weighed,"  declared  that  it  was  not  necessary  to  the  de- 
termination of  the  case  at  bar,  and,  therefore,  the  point  was 


I  Act  of  Congress,  July  24,  1806. 
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not  further  considered.*    But  in  a  Tennessee  case  a  telephone 
company  was  first  in  occupancy  and  its  occupation  was  subject 
to  a  similar  condition  as  that  above  specified  with  regard  to 
obstructing  the  ordinary  use  of  public  highways,  and  it  was 
held  that  induction  must  be  remedied  at  the  expense  of  the 
telephone  company,  as  the  use  of  the  streets  by  an  electric 
railway  was  an  "  ordinary  use,"  and  induction  was  technically 
an  obstruction  by  said  telephone  company.     But  it  was  also 
held  that  conduction  was  not  necessarily  connected  with  street 
use,  and  was  caused  by  the  failure  of  the  railway  company  to 
so  use  its  own  property  as  not  to  injure  that  of  another,  and  it 
must,    therefore,   pay  the   expense  of  applying  the  remedy. 
This  ruling  was  also  made  as  to  the  conflict  of  wires,  since  the 
railway  company  could  have  so  placed  its  appliances  as  not  to 
interfere  or  conflict  with   those   of  the   telephone   company. 
This  case,  however,  was  not  one  involving  the  discussion  of 
the  Post  Beads  Act.   But  it  would  seem,  for  the  reasons  urged 
in  the  last  section  herein,  that  a  telegraph  company  claiming 
under  said  statute  would  occupy  a  stronger  legal  position  as 
against  a  like  interference  than  would  the  telephone  company 
in  this  last  case.^    Again,  it  is  held  in  Xew  York,  without  dis- 
cussion of  the  Post  Beads  Act,  that  a  street  railway  company 
is,  and  the  telephone  is  not,  a  primary  use  of  the  street,  and 
that  a  telephone  company's  franchise  was  subject  to  the  rights 
of  public  travel,  while  the  street  use  by  the  railway  company 
was  in  aid  of  travel.     Therefore,  an  injunction  at  the  suit  of 
the  former  would  not  lie  against  the  latter  solely  on  the  ground 
of  injury  due  to  induction  which  the  railway  company  could 
only  avoid  by  the  use  of  more  expensive  and  dangerous,  but 
less  useful  apparatus.^     While  the  decisions  noted  under  this 


2  Western  Un.  Teleg.  Co.  v.  Los 
Angeles  Electric  Co.,  76  Fed.  178, 
0  Am.  ETec.  Caa.  202,  209,  per  Well- 
born, Dist.  J. 

3  The  Cumberland  Teleg.  & 
Telepb.  Co.  v.  The  United  Elec.  Ry. 
Co.,  93  Tenn.  492,  27  L.  R.  A.  36, 
29  S.  W.  104,  4  Am.  Elec.  Cas.  207. 

4  Hudson  River  Teleph.  Co.  v. 
Watervliet  Turnpike  Co.,  136  N.  Y. 
893,  63  N.  Y.  St.  R.  642,  32  N.  £. 


148,  31  Am.  St.  Rep.  338,  4  Am. 
Elec.  Cas.  275,  revg.  61  Hun  (N. 
Y.),  140,  39  N.  Y.  St.  R.,  952,  15 
N.  Y.  Supp.  752,  21  Civ.  Proc.  Rep. 
204.  See  as  to  primary  use  of 
streets  and  relative  rights  of  tele- 
phone companies  and  electric  rail- 
way companies,  Cincinnati  Inclined 
Plane  Ry.  Co.  v.  City  &  Suburban 
Teleg.  Assn.,  48  Ohio  St.  390,  29 
Am.  St.  Rep.  559,  30  Cent.  L.  Jour. 
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section  bear  upon  the  point  raised  in  the  Federal  case  first  con- 
sidered, they  cannot  be  deemed  decisive.  We  have,  however, 
fully  considered  elsewhere  the  questions  of  interference,  in- 
duction, conduction,  conflict  of  wires,  priority  of  street  occupa- 
tion by  electrical  companies  and  their  relative  rights,  and,  al- 
though such  questions  are  considered  in  numerous  cases  not 
involving  the  Post  Beads  Act,  yet  they  are  of  value,  in  this 
connection,  in  so  far  as  like  principles  are  discussed. 

§  131.  Post  Boads  Act  —  Prior  occnpanoy  of  telegraph  com- 
pany—  Interference  —  Electric  light  line. —  Where  a  company 
is  engaged  in  transmitting  electricity,  not  only  for  lighting 
purposes,  but  also  for  propelling  machinery,  a  franchise  ac- 
quired by  a  telegraph  company  under  the  Post  Roads  Act  con- 
fers a  superior  right  when  fortified  by  prior  occupancy.  And 
a  demurrer  to  a  bill  to  restrain  the  operation  of  such  electric 
light  and  power  company's  line  will  be  overruled  where  it  ap- 
pears that  while  the  telegraph  line  was  in  full  operation,  the 
former  company  constructed  a  line  of  poles  in  exact  line  with 
those  of  the  latter,  and  strung  its  wires  upon  the  crossarms  of 
its  poles  directly  under  the  wires  of  the  telegraph  company, 
and  in  many  places  so  near  to  the  wires  of  the  latter  as  to 
interfere  with  the  working  of  tlic  same  in  consequence  of  the 
stronger  electrical  current  sent  over  tlie  light  and  power  com- 
pany's wires.  And  also,  where  the  bill  for  relief  expressly 
and  directly  alleges  that  the  operation  of  defendant's  line  will 
seriously  and  prejudicially  interfere  with  and  affect  complain- 
ant's line.^  The  fact  that  a  telegraph  company  is  engaged  in 
the  service  of  the  public;  that  its  duties  are  regulated  by  law 
and  enforced  by  penalties ;  that  it  has  accepted  the  benefits  of 
the  Post  Eoads  Act,  is  an  instrument  of  commerce,  a  necessity 
thereto,  and  an  agent  of  the  Federal  Government  might  en- 
title it  to  insist  upon  the  rigid  protection  of  the  law  over  its 

218,  10  Ry.  &  Corp.  L.  Jour.  82,  27  Rocky  Mountain  Bell  Teleph.  Co.  v. 

N.   E.   890,   3  Am.   Elec.   Caa.   443.  The  Salt  Lake   City   R.  Co.    (Dist. 

That  the  telephone  is  not  and  the  Ct.,  Utah  Ter.,  3d.  Jud.  Dist,  1889), 

electric  railway  is   a  proper  street  3  Am.  Elec.  Cas.  356. 
use,  see  East  Tenn.  Teleph.  Co.  v.  s  Western  Un.  Teleg.   Co.  v.  Los 

Knoxville    St.    R.    Co.    (Chan.    Ct.,  Angeles  Electric  Co.,  76  Fed.  178,  6 

Tenn.,  1890),  3  Am.  Elec.  Cas.  400;  Am.  Elec.  Cas.  202. 
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instrumentalities  so  essential  to  the  performance  of  its  duties. 
Especially  so  as  against  an  encroachment  or  interference  by  a 
company  not  subject  to  the  same  obligations  and  penalties.^ 

§  132.     Post  Boads  Act  —  Constmotion  of  telegraph  lines  — 
Bailroad  right  of  way  —  Compensation. —  A  State  statute  which 
authorizes   a   telegraph  company  to  construct,   maintain   and 
operate  its  lines,  upon  making  just  compensation,  along  and 
parallel  to  any  of  the  railroads  in  the  State,  with  the  proviso 
that  the  ordinary  use  of  such  roads  be  not  obstructed,  is  sub- 
ordinate to  the  Post  Roads  Act  of  Congress,''^  and  also  to  the 
later  act,®  which  makes  all  railroads,  which  then  were  or  might 
thereafter  be  in  operation,  post  roads.     The  State  law,  how- 
ever, must  be  resorted  to  for  condemnation  and  compensation. 
So  that  a  telegraph  line  may,  under  said  acts  of  Congress  and 
the  State,  be  located  over  and  along  a  railroad  right  of  way, 
upon  making  just  compensation,  provided  said  lines  are  so  con- 
structed  and  maintained  as  not   to  interfere  with  ordinary 
travel  on  such  post  roads  or  railroads.®     A  telegraph  line  may 
also  be  constructed  under  the  Post  Roads  Act,  upon  the  right 
of  way  thereafter  granted  by  the  United  States  to  a  railroad 
company,  from  the  public  lands,  especially  so,  where  such  rail- 
road is  made  a  military  and  post  road  imder  the  granting  act.^*^ 
But  it  was  not  intended  by  said  Post  Roads  Act  to  permit  such 
right  of  way  of  railroad  companies  to  be  appropriated  by  tele- 
graph companies,  without  consent  of,  or  compensation  to,  the 
former,  nor  could  such  act  constitutionally  so  provide." 

§  133.     Same  subject  —  Nature  of  right  acquired. —  A  tele- 


•  Western  Un.  Telcg.  Co.  v.  Guern- 
sey &  Scudder  Elec.  L.  Co.,  46  Mo. 
App.  120.  3  Am.  Elec.  Cas.  425. 
See  next  section  herein. 

7  Act  of  July  24,  1866. 

*  Act  of  Congress,  1872. 

»  PosUl  Teleg.  Cable  Co.  of  La.  v. 
Morgan's  La.  A,  Tex.  R.  A.  SS.  Co., 
49  La.  Ann.  58,  21  So.  183,  6  Am. 
Elec  Cas.  183;  La.  Act  of  1880,  No. 
124. 

!•  Mercantile  Trust  Co.  v.  Atlan- 
tic &  Pac.    R.   Co.    (U.   S.   C.    C, 

16 


18fl4),  63  Fed.  513,  910,  5  Am.  Elec. 
Cas.  207.  210. 

» I  Atlantic  &  Pacific  Teleg.  Co.  v. 
Chicago,  R.  I.  &  Pac.  R.  Co.,  6 
Biss.  (U.  S.)  158,  1  Am.  Elec.  Cas. 
Ill;  American  Teleph.  &  Teleg.  Co. 
V.  Pearce,  71  Md.  535,  3  Am.  Elec. 
Cas.  169,  18  Atl.  910.  See  St.  Louis 
A  C.  R.  Co.  V.  Postal  Teleg.  Cable 
Co.,  173  111.  508,  51  N.  E.  382;  Pos- 
tal  Teleg.  Cable  Co.  v.  Norfolk  & 
W.  R.  Co.,  88  Va.  921,  14  S.  E.  803. 
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graph  company,  which  has  accepted  the  provisions  of  the  Post 
Roads  Act  or  a  telegraph  or  telephone  company  which  has 
availed  itself  of  the  Louisiana  statute,  noted  in  the  last  section, 
can  acquire  only  a  right  of  way  or  easement  on  said  railroad 
right  of  way.** 

§  134.  Post  Boadfl  Act  —  Nature  of  railroad's  right  OTer  pub- 
lic lands. —  The  nature  of  the  right  of  a  railroad  company, 
whose  lines  are  constructed  under  a  grant  from  the  United 
States,  over  the  public  domain,  is  an  easement  only  and  not  a 
fee,  and  it  is  not  exempt  from  the  operation  of  the  Post  Boads 
Act,  as  to  rights  conferred  on  telegraph  companies  by  said 
act." 

§  135.  Post  Beads  Act  —  ExclusiTc  right  —  Telegraph  and 
railroad  companies. —  A  railroad  company  cannot  validly  con- 
tract to  give  a  telegraph  company  the  exclusive  right,  as  against 
all  other  telegraph  companies,  to  control  its  right  of  way,  for 
all  telegraphic  purposes.  Such  a  contract  cannot  be  enforced 
against  another  telegraph  company,  which  has  legally  accepted 
the  provisions,  benefits  and  privileges  of  the  Post  Roads  Act," 
which  confers  upon  such  accepting  companies  the  right  to  con- 
struct, maintain  and  operate  their  lines  over  and  along  the 
military  and  post  roads  of  the  United  States,  provided  the 
lines  are  so  constructed  and  maintained  as  not  to  interfere 
with  the  ordinary  travel  on  said  military  or  post  roads.  Such 
an  exclusive  contract  would,  it  seems,  tend  to  cripple  and  pre- 
vent competition,  and  be  also  void  at  common  law,  as  against 
public  policy  and  in  restraint  of  trade.  Nor  is  the  right  to 
make  such  exclusive  contract  aided  by  the  fact  that  the  railroad 
company  derives  its  grant  of  right  to  construct  and  operate  a 
railroad  and  telegraph  line  from  the  United  States  Govern- 
ment and  is  subsidized  for  the  better  accomplishment  of  both 
these  purposes,  it  appearing  that  said  exclusive  contract  was 
made  subsequent  to  the  enactment  of  the  Post  Eoads  Act,  or 
that  the  United  States  Government  in  making  said  grants  in- 

12  Postal  Teleg.  Cable  Co.  v.  Lou-  tic  &   Pac.   R.   Co.    (U.   S.    C.  C, 

isiana  W.  R.  Co.,  49  La.  Ann.  1270,  1894),    63    Fed.    513,    910,    6    Am. 

22  So.  219.  Elec.  Cas.  219.     See  §  37a,  herein. 

18  Mercantile  Trust  Co.  v.  Atlan-  i^  Act  of  Congress,  July  24,  1866. 
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eluded  a  reservation  of  power  as  to  future  legislation.  This 
last  doctrine  is  apparent,  not  only  from  the  cases  appended 
hereto,  but  also  from  the  decisions  covering  said  grants  to  rail- 
roads, fully  considered  under  a  prior  chapter.^  *^  Nor  has  the 
successor  of  a  railroad  company,  whose  line  has  been  con- 
structed under  a  United  States  grant,  any  greater  right  to  so 


"Chap.      Ill,      herein;      United 
States  V.  Union  Pac.  R.  Co.  &  West- 
ern Un-  Teleg.  Co.,  100  U.  S.  1,  10 
Sup.  Ct.  190,  40  L.  Ed.  319,  0  Am. 
Elec.    Cas.    097;    United    States    v. 
Union  Pacific  Ky.  Co.,  45  Fed.  221, 
3  Am.    Elec.   Cns.    503;    Mercantile 
Trust  Co.  V.  Atlantic  &.  Pacific  R. 
Co.    (U.    S.   C.    C,    So.    Dist.    Cal., 
1894),    63    Fed.    513,    910,    5    Am. 
Elec.  Cas.   (two  cases)  207,219,227. 
In  this    case,    Ros.s,   Dist.   J.,   says, 
referring  to  the  grant  to  the  rail- 
road   company:     "There    is    not    a 
nyllable  in  the  act  indicating  that  it 
was    intended    by    Congress    to    be 
used  as  an  instrument  for  the  build- 
ing up   or   fostering  any  monopoly 
of  any  character,  or  that  it  should 
be  permitted  to  do  any  act  incon- 
sistent with  the  objects  for  which 
it     was     created."     Western      Un. 
Teleg.    Co.    v.    Baltimore    &    Ohio 
Teleg.  Co.,  19  Fed.  000,  1  Am.  Elec. 
Cas.  623.     This  case,  while  holding 
the  principle  noted  in  the  te.xt,  was 
a  case    of  motion   for   preliminary 
injunction     to     restrain     telegraph 
companies  from  erecting  lines  upon 
land   of  railroad   company,   and   to 
enjoin    the  railroad   company   from 
using  the  right  of  way  for  any  such 
purpose,  and  from  violating  the  pro- 
visions  of   an   agreement    made  by 
the    petitioner    with    the    railroad 
company,  and  the  relief  was  granted 
against  the  railroad  company  as  to 
protection    in   the   possession    of   a 
tel^[raph  line  actually  constructed 


but  not  granted  as  to  other  stipu- 
lation where  an  adequate  remedy  at 
law    existed.     Injunction    was    de- 
nied as  to  the  telegraph  companies. 
Western  Un.  Teleg.  Co.  v.  Burling- 
ton, etc.,  Ry.  Co.,  11  Fed.  1,  1  Am. 
Elec.  Cas.  402;   Western  Un.  Teleg. 
Co.  V.  American  Un.   Teleg.  Co.,  9 
Biss.    (U.  S.)    72,  1  Am.  Elec.  Cas. 
288;   New  Orleans,  M.  &  T.  R.  Co. 
V.   Southern  &  Atl.   Teleg.   Co.,   53 
Ala.  211,  1  Am.  Elec.  Cas.  190.     In 
this  case  the   Post   Roads   Act    was 
merely   set    forth    in    the   pleading. 
Western  Un.  Teleg.  Co.  v.  American 
Un.  Teleg.  Co.,  05  (ia.   100,   1  Am. 
Elec.    Cas.   300,   308,   38   Am.    Rep. 
781.     It  was  said  in  this  case  that 
the     question     whether     the     Post 
Roads    Act    could    affect    contracts 
executed  prior  to  the  passage  was 
**  immaterial    to    this    issue."     The 
controversy    in    this    case    did    not 
arise  upon  any  effort  to  displace  the 
lines  or  wires  established  b}^  defend^ 
ant,  but  upon  an  interference  with 
the  exclusive  right  to  occupy.     Un- 
ion Trust  Co.  of  X.  Y.  v.  Atchison, 
Top.  &  S.  F.  R.  Co.,  8  N.  Mex.  327, 
43  Pac.  701,  6  Am.  Elec.  Cas.   171; 
Western  Un.  Teleg.  Co.  v.  Atlantic 
&  Pacific  States  Teleg.  Co.,  5  Nev. 
102,  Allen's  Tel.  Cas.  428;  Western 
Un.  Teleg.  Co.  v.  Baltimore  &  Ohio 
Teleg.  Co.,  23  Fed.  12,  I  Am.  Elec. 
Cas.  721.     Post  Roads  Act  was  not 
discussed     in    this    case.     See    St. 
Louis  &  C.  P.  Co.  V.  Postal  Teleg. 
Co.,  173  111.  508,  51  N.  E.  382. 
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contract  than  its  predecessor  had.^^  And  the  rule  applies,  even 
though  the  raiboad  line  is  through  private  property,  obtained 
by  purchase  or  condemnation.^^  Nor  is  a  State  statute  grant- 
ing such  exclusive  right  to  maintain  telegraph  lines  within  a 
certain  portion  of  the  State,  valid  against  a  foreign  corpora- 
tion entitled  by  acceptance  to  the  benefits  of  the  Post  Eoads 
Act.^« 

§  130.     Interstate   commerce  —  DiscriminatioiL  by  telephone 
companies. —  A  statute  does  not  interfere  with  interstate  com- 
merce, which  compels  telephone  companies,  with  wires  wholly 
or  partly  within  the  State  and  engaged  in  general  telephone 
business,  to  furnish  facilities  within  their  local  limits  to  all 
applicants,  without  discrimination  or  partiality,  provided  such 
applicants  comply  or  offer  to  comply  with  the  reasonable  regu- 
lations of  the  company.     Such  a  statute  simply  provides  that 
telephone  companies  shall  provide  persons   within  the  State 
with  certain  service  for  compensation.     It  only  seeks  to  con- 
trol the  service  within  the  State.     The  question  of  extra-terri- 
torial service  does  not  arise  in  the  case.    It  was  also  said  that 
telegraph  companies  which  had  accepted  the  provisions  of  the 
Post  Roads  Act,**  stood  upon  a  different  footing  in  that  re- 
spect.^ 

§  137.  Electric  railway  —  When  subject  to  interstate  com- 
merce provisions. —  An  electric  railway  is  subject  to  the  inter- 
state commerce  provisions  of  the  United  States,  although  a 
street  surface  road  constructed  on  public  highways  for  sulv 
urban  and  urban  passengers,  where  it  extends  from  a  terri- 
tory into  a  State.  ^* 


t«  United  States  v.  Union  Pac. 
Ry.  Co.  &  Western  Un.  Teleg.  Co., 
160  U.  S.  1,  16  Sup.  Ct.  190,  40  L. 
Ed.  190,  6  Am.  Elee.  Cas.  697,  743. 

17  Union  Trust  Co.  of  N.  Y.  v. 
Atchison,  Topeka  &  Santa  Fe  R. 
Co.,  8  N.  Mex.  327,  43  Pac.-  701,  6 
Am.  Elec.  Cas.  171,  179,  180. 

18  Pensacola  Teleg.  Co.  v.  West- 
ern Un.  Tple*r.  Co..  06  U.  S.  1,  24  L. 
Ed.  708,  I  Am.  Eloc.  Cas.  250. 

»«>  Act  of  Congress,  July  24,  18G6. 
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20  Central  Un.  Teleph.  Co.  t. 
State  ex  re.  Falley,  118  Ind.  144, 
10  Am.  St.  Rep.  114,  19  N.  E.  604. 
2  Am.  Elec.  Cas.  27,  and  124  Ind. 
600,  and  123  Ind.  113. 

21  So  held  in  Willson  v.  Rock 
Creek  R.  Co.,  7  Inter.  Com.  Rep- 
83.  See  Gibbons  v.  Ogden,  9 
Wheat.  (U.  S.)  1,  to  point  that  in- 
terstate commerce  extends  to  ves- 
sels exclusively  employed  in  carry- 
ing passengers. 


Ajn>   INTERSTATE    COMMERCE    CONCI.UDED.      §§    138-140a 

§  138.  Commerce  —  Federal  ConstitntioiL  —  Bestrictions  on 
prepaid  telegraphic  or  telephonic  messages. —  A  live-stock  ex- 
change may  by  its  by-laws  impose  restrictions  on  sending  pre- 
paid telegraphic  or  telephonic  messages,  not  intended  to  af- 
fect the  business  of  the  telegraph  company,  but  passed  for  the 
sole  purpose  of  regulating  the  business  of  members.  And  in 
such  case  said  restrictions  will  not  be  held  invalid  as  interstate 
commerce  regulations.** 

§  139.  Post  Boads  Act  —  Constmction  of  telegraph  lines  — 
Conviction  for  cutting  trees. —  A  telegraph  company  does  not, 
by  virtue  of  the  privileges  conferred  by  acceptance  of  the  Post 
Roads  Act,*^  have  authority  to  injure  or  appropriate  private 
property  without  compensation,  nor  does  such  statute  give  the 
right  to  a  tel^raph  company,  wrongfully  and  unlawfully,  in 
violation  of  a  State  statute,  to  cut  down  or  injure  trees  on 
lands  of  another,  on  the  line  of  construction  of  its  plant,  and 
a  conviction  of  employees  of  the  telegraph  company  for  ma- 
licious injury  in  so  doing  will  be  upheld.** 

§  140.  Commerce  —  Federal  Constitution  —  Illegal  transmis- 
sion of  money  by  telegraph  —  Betting. —  The  power  of  Con- 
gress, under  the  Constitution,  to  regulate  commerce  ,does  not 
prevent  the  application  of  a  State  statute,  prohibiting  such 
acts,  to  the  agent  of  a  telegraph  company,  who  keeps  a  place 
or  is  engaged  in  business  in  which  money  is  transmitted  to 
another  State  to  be  placed  on  bets  on  horse  races. **^ 

§  140a.  Operations  of  poolrooms  —  Telegraph  Company  — 
Kessenger  service  —  Interstate  commerce. —  An  ordinance  to 
prevent  under  a  penalty  the  operations  of  poolrooms  in  a  city, 
and  which  prohibits  any  telegraph,  telephone  or  messenger 
company,  or  its  officers,  agents,  messengers,  etc.,  communicat- 
ing or  transmitting  information  or  telegraphic  messages  or 
communications  to  such  poolrooms,  or  to  a  poolroom  operator, 

» Hopkins  v.  United  States,  171  Ohio  St.  348,  46  Am.  St.  Rep.  578, 

U.  8.  578,  19  Sup.  Ct.  40,  43  L.  Ed.  5  Am.  Elec.  Cas.  186,  37  N.  E.  710; 

290.  Rev.  Stat.  Ohio,  §  6880.     See  also 

»Act  of  Congress,  July  24,1866;  §  8660,  chap.  XVIII,  herein. 

Rer.  Stat  U.  S.,  §  5263  et  seq.  25  state  v.   Harbourne,   70  Conn, 

M  Daily    ▼.    State    of    Ohio,    51  484,  40  L.  R.  A.  607,  40  Atl.  179. 
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to  be  used  at  such  poolrooms  or  in  the  pool  selling  business^ 
or  to  be  used  therein  concerning  any  horse  races  in  or  out  of 
the  city,  is  an  exercise  of  the  State's  police  power  where  the 
ordinance  has  been  passed  under  a  statutory  delegation  of 
power  to  the  common  council  of  cities  of  the  first-class  for  the 
city's  government  is  an  ordinance  not  in  conflict  with  the  Fed- 
eral or  State  Constitution  or  of  the  statutes  of  the  State;  and 
even  though  such  ordinance  may  operate  incidentally  as  a 
regulation  of  commerce,  and  although  such  telegraphic  mes- 
sages or  information  may  be  received  from  out  the  State,  and 
one  of  the  parties  is  an  interstate  vehicle  of  commerce,  neve^ 
theless  it  does  not  constitute  a  regulation  of  interstate  com- 
merce within  the  Federal  Constitution.  The  act  or  thing 
prohibited  is  per  se  an  illegal  and  immoral  one  and  Congr^s 
does  not  legalize  interstate  crime,  and  the  States  certainly 
have  power  to  prohibit  the  same;  nor  is  it  commerce  within 
the  sense  that  liquor  cases,  concerning  the  transmission  of 
commodities  from  one  State  to  another,  would  be  analc^ons, 
as  traflSc  in  liquor  is  recognized  as  legal  and  licensed  as  such.** 

2«City    of    Louisville    v.    Wehm-  Maloney,  115  La.  498,  39  So.  539, 

hoff,  25  Ky.  L.  Kep.  995,  76  S.  W.  quoting  from  People  v.  Weithoff,  93 

876   S.   C,   25   Ky.   L.    Rep.    1924,  Mich.  631,  63  N.   W.  784,  32  Am- 

79   S.   W.   201.     See  also  State   v.  St.  Rep.  532. 
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§  14:1.     Constitntional  and  legitlatiTe  powers  —  Generally.— 

There  are  certain  fundamental  principles  controlling  the  appli- 
cation of  the  doctrines  to  which  the  electrical  law  is  absolutely 
and  necessarily  subject.  The  people  of  the  United  States  and 
of  the  States  have  agreed  to  constitutions  as  a  basis  of  govern- 
ment, and  for  the  security,  among  other  essentials,  of  their 
rights,  property  and  common  welfare.  The  people  have  not, 
however,  committed  to  the  United  States  Government  "  their 
own  complete  functions  of  legislation  and  administration," 
but  have  intrusted  a  portion  to  the  separate  States,  "  so  that 
the  rights  of  the  individual  shall  be  guarded  from  the  en- 
croachments of  power."  *  It  is  a  general  rule,  that  in  so  far 
.  as  laws  passed  by  Congress  are  constitutional  and  are  enacted 
to  carry  out  the  powers  vested  in  the  Government  of  the  United 
States,  the  States  are  not  empowered  to  retard,  burden  or 
control  the  operations  of  such  constitutional  laws.*  It  is  also 
true  that  a  constitutional  act  of  Congress  is  the  supreme  law 
of  the  land,  and  any  State  legislation  in  conflict  therewith  is 


1  Pomeroy's  Const.  Law  (3d  ed.), 
p.  142,  §  226;  McRoan  v.  Devries, 
3  Barb.  (N.  Y.)  198;  State  v.  Mc- 
Cann,  4  Lea    (Tenn.),  9. 

2McCulloch  V.  Maryland,  4 
Wheat.  (17  U.  S.)  317,  4  L.  Ed. 
579,  cited  and  quoted  from  on  this 
point  in  United  States  v.  Rickert, 
188  U.  S.  438,  439,  23  Sup.  Ct.  480, 
481,  47  L.  Ed.  536,  537,  cited  also 
in  South  Carolina  v.  United  States, 
199  U.  S.  437,  452,  26  Sup.  Ct.  110, 
50  L.  Ed.  261,  where  Mr.  Justice 
Brewer  says:  "The  two  govern- 
ments, national  and  State,  are  each 
to  exercise   their  power  so  as  not 
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to  interfere  with  the  free  and  full 
exercise  by  the-  other  of  its  powers. 
This  proposition,  so  far  as  the  na- 
tion is  concerned,  was  affirmed  at 
an  early  date,  in  the  great  case  of 
McCulloch  V.  Maryland,  4  Wheat. 
(U.  S.)  316.  ♦  ♦  ♦  No  answer 
has  ever  been  made  to  the  argu- 
ment of  Mr.  Chief  Justice  Mar- 
shall, and  the  propositions  there 
laid  down  have  become  fundamental 
in  our  constitutional  jurispru- 
dence." The  same  rule  stated  in 
the  text  is  also  asserted  in  Pumell 
V.  Page,  128  Fed.  496.  See  Rail- 
road Co.  V.  Husen,  95  U.  S.  465. 


CONSTITUTIONAL    AND    LEGISLATIVE    POWERS. 


§    141 


roid.*  So,  Mr.  Chief  Justice  Waite,  in  a  case  decided  in 
1877,  says :  "  The  Government  of  the  United  States,  within 
the  scope  of  its  powers,  operates  npon  every  foot  of  territory 
under  its  jurisdiction.  It  legislates  for  the  whole  nation,  and 
is  not  embarrassed  by  State  lines.  Its  peculiar  duty  is  to 
protect  one  part  of  the  country  from  encroachments  by  another, 
upon  the  national  rights  which  belong  to  all."  *  But  powers 
granted  to  Congress  do  not  exclude  those  which  are  similar, 
existing  in  the  States,  except  where  the  Constitution  has  ex- 
pressly given  exclusive  powers  to  Congress,  or  where  the  States 
are  prohibited  the  exercise  of  powers,  or  there  is  a  direct  re- 
pugnancy in  the  exercise  thereof  by  the  States.*^  Again,  Mr. 
Justice  Peckham,  in  discussing  the  interstate  commerce  pro- 
visions of  the  Federal  Constitution,  in  connection  with  a  tele- 
graph penalty  statute,  declares  that  "  The  matters  upon  which 
the  silence  of  Congress  is  equivalent  to  affirmative  legislation 
are  national  in  their  character,  and  such  as  to  fairly  require 
uniformity  of  regulation  upon  the  subject  involved,  affecting 
all  the  States  alike."  ^  It  may,  however,  be  generally  stated, 
that  in  so  far  as  any  provision  of  a  State  Constitution  conflicts 
with  the  United  States  Constitution  it  is  invalid,''  although  a 


'Pensacola  Teleg.  Co.  v.  Western 
Un.  Teleg.  Co.,  96  U.  S.  1,  24  L. 
Ed.  70S,  1  Am.  Elec.  Cas.  253. 
(See  S.  C.  2  Woods  643,  Fed.  Cas. 
No.  10960.)  *'The  Constitution  of 
the  United  States  and  the  laws 
made  in  pursuance  thereof  are  the 
supreme  law  of  the  land.  (Const. 
U.  S.,  art.  6,  par.  2.)  A  law  of 
Congress  made  in  pursuance  of  the 
Constitution  suspends  or  overrides 
all  State  statutes  with  which  it  is 
in  conflict."  Id.,  per  Mr.  Chief 
Justice  Waite;  Sinot  v.  Davenport, 
22  How.  (U.  S.)  227.  It  is  held 
that  all  the  legislative  power  of  the 
people  of  the  State  of  New  York  is 
embodied  in  the  Constitution  of 
1777  of  that  State,  it  having  been 
adopted  before  the  United  States 
Constitution.  Sage  v.  New  York, 
154  N.  Y.  61,  47  N.  E.  1906,  aflfg. 


10  N.  Y.  App.  Div.  294,  41  N.  Y. 
Supp.  938.  See  also  Livingston  v. 
Van  Ingen,  9  Johns.  (N.  Y.)  607. 
See  §§  65-67,  herein. 

*  Pensacola  Teleg.  Co.  v.  Western 
Un.  Teleg.  Co.,  96  U.  S.  1,  24  L. 
Ed.  708,  1  Am.  Elec.  Cas.  255,  a 
case  where  a  State  statute  in  con- 
flict with  the  Post  Roads  Act  of 
Congress  was  held  inoperative,  as 
giving  an  exclusive  right  to  main- 
tain telegraph  lines  within  a  cer- 
tain portion  of  the  State. 

5  Houston  V.  Moore,  5  Wheat.  (U. 
S.)    49. 

« Western  Un,  Teleg.  Co.  v. 
James,  162  U.  S.  650,  6  Am.  Elec. 
Cas.  863,  40  L.  Ed.  1105,  16  Sup. 
Ct.  934. 

T  New  Orleans  Gas  Light  Co.  v. 
Louisiana,  Light  &  H.  P.  &  M.  Co., 
115    U.    S.    672,    6    Sup.    a.    252, 
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State  Constitution  is,  within  the  State  limits,  fimdamental 
law  and  restrictive  in  its  powers,®  and  the  legislative  power  of 
a  State  is  only  restricted  by  the  Constituion  of  the  United 
States  and  of  the  State.*  This  is  illustrated  by  the  rule,  that 
if  the  rights  and  powers  of  the  National  Government  are  not 
interfered  with,  each  State  may  tax  all  property,  real  and 
personal,  within  its  borders,  belonging  to  persons  or  corpora- 
tions.^^ 

§  141a.  Necessity  of  compliance  with  Constitntional  leqniie- 
ments. —  Another  consideration  involved  is  the  State  Constitu- 
tion and  where  a  constitutional  provision  authorizes  the  con- 
struction and  maintenance  of  telegraph  and  telephone  lines 
within  the  State  and  to  connect  the  same  with  other  lines,  and 
further  provides  that  the  General  Assembly  shall  by  general 
law  of  uniform  operation  provide  reasonable  regulations  to 
give  full  effect  to  said  provisions  the  Constitution  is  not  self- 
executing.  The  legislature  may,  however,  refuse  or  fail  to 
act,  in  which  case  the  right  granted  would  be  dormant,  for 
legislative  action  is  necessary  to  make  the  right  granted  effect- 
ive, but  there  is  no  power  which  can  compel  the  legislature 
to  act  or  coerce  it  into  passing  any  particular  law,  but  if  there 
is  legislative  action  the  law  passed  must  meet  the  constitutional 
requirements  as  to  uniform  operation  and  reasonable  regula- 
tion; that  is.  State  legislative  enactments  must  comply  with 
constitutional  requirements  where  the  command  of  the  latter 
is  to  pass  general  laws  of  uniform  operation  with  reasonable 
provisions  so  as  to  give  access  to  business  centers  such  as  cities 
and  towns;  and  after  the  legislature  has  complied  with  the 
commands  of  the  Constitution  by  such  legislation  as  is  therein 
contemplated  it  has  authority  to  empower  cities  and  towns  to 
make  such  reasonable  rules  and  regulations  as  may  be  deemed 
necessary.     If,  however,  a  statute  fails  to  meet  the  require- 

Dodge  V.  Woolsey,  18  How.  (U.  S.)  N.  H.  47;  Cooley's  Const.  Lim.  (Cth 

331.  ed.)    87;    Cochran    v.   Van   Surlay, 

8  Varney  v.  Justice,  86  Ky.  696,  20  Wend.  (N.  Y.)    144. 
6  S.   VV.  457.  10  Western  Un.  Teleg.  Co.  v.  Tag 

•  Henley  v.   State,  98  Tenn.  665,  gart,  163  U.  S.  1,  0  Am.  Elec.  Cas. 

41  S.  W.  352,  1104,  39  L.  R.  A.  126.  622,  41  L.  Ed.  49,  16  Sup.  a.  1054, 

See  Concord   R.  Co.   v.  Greeley,   17  per  Mr.  Justice  Gray. 
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ments  of  the  Constitution  it  will  be  invalid.  ^^  Again,  a  Con- 
stitution is  not  self-operative  and  in  the  absence  of  legislative 
regulation  does  not  confer  on  telephone  companies  the  right 
to  use  the  streets  of  a  city,  where  such  Constitution  declares 
the  right  of  any  corporation  to  construct  and  maintain  lines 
of  telegraph  and  telephone  upon  the  streets  and  highways 
within  the  State,  and  that  such  companies  shall  have  the  right 
of  eminent  domain  and  be  common  carriers,  but  leaves  it  to  the 
legislature  to  make  enactments  to  effectuate  the  purpose  in- 
tended.*^ And  a  statute  is  not  self-operating  to  prevent  the 
use  of  street  privileges  until  action  be  taken  by  a  borough, 
Tvhere  such  statute  empowers  borough  councils  by  ordinance 
to  regulate  the  streets  of  the  borough,  and  to  prescribe  the 
manner  in  which  corporations  or  individuals  shall  exercise 
any  privileges  granted  to  them  in  the  use  of  the  streets.  Such 
authority  can  only  be  exercised  by  the  borough  by  passing  an 
ordinance.  Until  regulative  action  be  taken  in  the  mode  pre- 
scribed by  statute  any  existing  street  privilege  capable  of  com- 
plete exercise  may  be  used  by  any  party  having  the  right  to 


11  State  ex  reL  Crumb  v.  Mayor, 
etc.,  of  Helena  (Mont.  1906),  85 
Pac.  744,  under  Const.  §  14,  art. 
15.  In  this  case  the  Civ.  Code  § 
1000,  provided  that:  "  A  telegraph 
or  telephone  corporation,  or  a  per- 
son, is  hereby  authorized  to  con- 
struct such  telegraph  or  telephone 
line  or  lines  from  point  to  point, 
along  and  upon  any  of  the  public 
roads,  by  the  erection  of  necessary 
fixtures,  including  posts,  piers  and 
abutments,  necessary  for  the  wires; 
but  the  same  shall  not  incommode 
the  public  in  the  use  of  said  roads 
or  highways."  This  section  was 
amended  by  the  legislature  by  en- 
lar^ng  its  provisions  so  as  to  make 
them  applicable  to  electric  light 
and  power  lines  also,  and  adding 
this  proviso:  "Provided,  however, 
that  the  provisions  of  this  act  shall 
not  apply  to  public  roads  and  high- 


ways within  the  limits  of  incor- 
porate cities  or  towns,"  Sess.  Laws 
1905,  p.  122,  c.  55.  Polit.  Code  § 
4800,  subd.  3,  as  amended  and  ap- 
proved March  8,  1897  (Sess.  Laws 
1897,  p.  203),  provided:  "The 
city  or  town  council  has  power: 
•  •  •  (43)  to  regulate  or  sup- 
press the  erection  of  poles  and  the 
stringing  of  wires,  rods,  or  cables  in 
the  streets,  alleys,  or  within  the 
limits  of  any  city  or  town."  It 
was  held  that  the  statute  conflicted 
with  the  constitution  and  that  the 
political  code  did  no  aid  the  defect 
and  judgment  was  reversed  and 
cause  remanded.  See  §  151,  herein. 
^3  State,  Spokane  &  British 
Columbia  Teleph.  A  Teleg.  Co.  v. 
City  of  Spokane,  24  Wash.  63,  63 
Pac.  1116,  7  Am.  Elec.  Cas.  06; 
Const,  art.   12,  §  19. 
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use  it;  the  borough  cannot  prevent  the  use  of  street  privileges 
without  any  ordinance  on  the  subject.^® 

i  142.    Delegation  of  legislative  power — Eminent  donudiL — 

"  The  Nation  or  State  may  take  private  property,  in  virtue  of 
two  capacities,  inhering  in  the  bo<ly  politic  —  the  right  of 
taxation  and  the  right  of  eminent  domain."  ^*  The  latter  is 
an  exercise  of  the  sovereign  power,  conferred  as  a  rule  by  legis- 
lative act,  but  the  Constitution  may  confer  the  right  for  partic- 
ular use,  which  is  enforceable,  especially  when  such  grant  is 
supplemented  by  statute,  providing  the  means  of  its  exercise.^* 
This  right  is  generally  spoken  of  as  being  delegated.*®  Mr. 
Lewis  says,  however,  that  it  cannot,  strictly  speaking,  be  dele- 


is  Point  Pleasant  Elec.  L.  A  P. 
Co.  V.  Borough  of  Bay  Head,  62  N. 
J.  £q.  296,  49  AU.  1108,  8  Am.  Elec. 
Cas.  230;  Pub.  L.  1897,  p.  296 
(Borough  Act). 

i^Pomeroy  on  Const.  Law  (3d 
ed.),  p.   160,  §  251. 

There  is  no  general  auperviMon 
on  the  part  of  the  nation  over  State 
taxation,  and  the  State  has,  gen- 
erally speaking,  on  respect  to  the 
same,  the  freedom  of  a  sovereign 
both  as  to  objects  and  methods. 
Michigan  Central  Rd.  Co.  v.  Powers, 
201  U.  S.  246,  292,  60  L.  Ed.  744, 
26  Sup.  Ct.  460. 

iBLambom  v.  Bell,  18  Colo.  346, 
4  Am.  Elec.  Cas.  573,  32  Pae.  989, 
per  Mr.  Justice  Goddard,  a  ease  of 
condemnation  of  land  for  electric 
light  purposes. 

i«  Booth  on  Street  Railways  (ed. 
1892),  §  103;' Elliott  on  Roads  and 
Streets  (ed.  1890),  148,  note  6, 
where  it  is  said :  "  Strictly  speak- 
ing it  may  perhaps  be  true  that  a 
sovereign  power  cannot  be  dele- 
gated, but  it  is  quite  certain  that 
it  may  be  intrusted  to  public  and 
private  corporations,  and  that  the 


courts  commonly  speak  of  '  the  dele- 
gation of  the  right  of  eminent  do- 
main,' citing  numerous  cases."  See 
also  id.,  327,  note  2,  where  it  is 
again  said  that  as  a  general  rule 
the  legislative  power  cannot  be  dele- 
gated, but  that  "the  exceptions  are 
quite  as  important  as  the  rule  it- 
self. It  is  now  firmly  established 
that  governmental  power  may  be 
delegated  to  local  governmental  in- 
strumentalities." Citing  several 
cases.  Elliott  on  Railroads  (ed. 
1897),  §§  953,  954;  3  Cook  on  Corp. 
(ed.  1898),  §  906.  "The  power  to 
take  private  property  for  public 
use  is  often  and  indeed  quite  gen- 
erally delegated  to  corporations 
which  form  no  part  of  the  Govern- 
ment, but  which  are  constituted  for 
the  purpose  of  constructing  some 
works  of  public  utility."  Pomeroy 
on  Const.  Law  (3d  ed.),  p.  161,  § 
263.  See  Little  Nestucca  Toll  Road 
Co.  V.  Tillamook  Co.,  31  Or.  1,  48 
Pac.  465;  Burt  v.  Merchants'  Ins. 
Co.,  106  Mass.  356,  8  Am.  Rep.  339; 
St.  Louis  V.  Western  Un.  Teleg.  Co., 
149  U.  8.  465,  37  L.  Ed.  810,  13 
Sup.  Ct.  990,  4  Am.  Elec.  Cas.  116. 
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gated,  but  that  it  is  conferred  on  certain  agencies."  It  is,  no 
doubt,  true  that  the  right  cannot  be  unreservedly  delegated. 
It  is  an  inherent  sovereign  power,  impliedly  reserved  in  every 
grant  and  cannot  be  abridged  so  as  to  bind  future  legislatures, 
and  lands  taken  for  one  public  use  may  be  appropriated  for  a 
different  public  use.^®  Without  regard,  however,  to  its  strict 
technical  meaning,  the  use  of  the  word  "  delegate "  is  sanc- 
tioned by  reason  of  its  being  so  constantly  used  by  courts  and 
text-writers. 

§  142a.  Same  subject  continued. —  State  regulation  and  con- 
trol of  property  devoted  to  public  use  is  not  a  taking  of  prop- 
erty for  a  public  purpose  within  the  meaning  of  the  Constitu- 
tion of  Indiana.  Nor  is  such  regulation  and  control  an  inter- 
ference with  the  guaranteed  rights  of  the  citizen  in  private 


17  Lewis  on  Em.  Dom.  (ed.  18S8) 
§  242,  citing  Sholl  v.  German  Coal 
Co.,  lis  111.  427,  10  N.  E.  199; 
Yost's  Report,  17  Penn.  St.  524; 
Matter  of  Deansville  Cem.  Ass.,  5 
Hun    (X.  Y.),  482.     See  last  note. 

^^  United  States-,  Byrnes  v. 
Douglass,  48  U.  S.  App.  626,  27  U. 
S.  C.  C.  A.  399,  83  Fed.  45;  Lake 
Erie,  etc.,  R.  Co.  v.  Seneca  Co.,  67 
Fed.  945;  Atlantic  k  Pac.  Teleg. 
Co.  V.  Chicago,  R.  I.  &  P.  R.  Co.,  6 
Bisa.  (U.  S.  C.  C.)  158.  Alahamai 
New  Orleans,  Mobile,  etc.,  R.  Co.  y. 
Southern  &  Atl.  Teleg.  Co.,  53  Ala. 
211,  1  Am.  Elec.  Cas.  190.  Qeor- 
gia:  Southwestern  R.  Co.  v.  South- 
em,  etc.,  Teleg.  Co.,  46  Ga.  43,  12 
Am.  Rep.  685.  Illinois:  St.  Louis, 
etc.,  R.  Co.  V.  Postal  Teleg.  Co., 
173  111.  508,  63  N  E.  382;  Chicago 
&  A.  R.  Co.  V.  Pontiac,  169  111.  155, 
48  N.  £.  485,  9  Am.  &  Eng.  R.  Cas. 
(N.  8.)  382;  Chicago  W.  D.  R.  Co. 
V,  Metropolitan  W.  S.  Elev.  R.  Co., 
152  111.  619,  38  N.  E.  736;  Chicago 
&  N.  W.  R.  Co.  V.  Chicago,  151  111. 
348,  31  N.  E.  842.  Indiana: 
Water-Works  v.  Burkhart,  41  Ind. 


364,  per  Osbom,  J  Massachuaetts : 
Eastern  R.  Co.  v.  Boston,  etc.,  R. 
Co.,  Ill  Mass.  126,  131,  15  Am. 
Rep.  13.  Michigan:  Detroit  Citi- 
zens St.  R.  Co.  V.  Detroit,  110  Mich. 
384,  68  N.  W.  304,  36  L.  R.  A.  859, 
28  Chic.  Leg.  News,  409,  3  Detroit 
Leg.  News,  377,  5  Am.  A  Eng.  R. 
Cas.  (N.  S.)  15,  affd.,  171  U.  S. 
48,  18  Sup.  Ct.  732.  Oregon:  Lit- 
tle Nestucca  Toll  Road  Co.  v.  Tilla- 
mook Co.,  31  Or.  1,  48  Pac.  465. 
Pennsylvania:  Lock  Haven  Bridge 
V.  Clinton  Co.,  167  Penn.  St.  379, 
27  Atl.  726.  See  also  Cooley's 
Const.  Lim.  (6th  ed.)  pp.  137,  339- 
342,  644;  3  Parsons  on  Contracts 
(8th  ed.),  bottom  pages,  488-^495, 
pages  535-543;  2  Dill.  Mun.  Corp. 
(4th  ed.),  §  602,  p.  705,  note;  1 
Elliott  on  RaUroads  (ed.  1897),  § 
32,  p.  48,  text  at  note  2;  3  id.,  § 
968,  pp.  1381,  1382;  3  Cook  on 
Corp.  p.  2206,  note  1  (§  906),  p. 
2281,  note  2  (§  922) ;  Lewis  on 
Eminent  Domain  (ed.  1888),  § 
275.  See  further  on  eminent  do- 
main, 4  Thompson's  Com.  on  Corp. 
(ed.   1895),  §  5587  et  seq. 
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property/®  and  compliance  with  the  statutory  requirements  by 
a  foreign  telegraph  company  as  to  being  domesticated  consti- 
tutes a  prerequisite  to  condemnation  of  lands. ^^  Again,  where 
the  charter  of  a  corporation  does  not  expressly  confer  upon  it 
the  power  of  eminent  domain  and  makes  no  provisions  as  to 
the  manner  or  mode  of  its  exercise  or  as  to  compensation  the 
corporation  cannot  assume  such  power  merely  by  reason  of 
an  authorization  to  acquire  such  property  as  may  be  con- 
venient and  necessary  in  the  furtherance  of  its  business,  and  a 
general  statutory  authorization  to  acquire  and  hold  lands  for 
the  installation  and  maintenance  of  power  plants  is  a  limita- 
tion of  authority  within  which  the  corporation  can  only  take 
and  hold  such  lands  as  are  necessary  to  locate  power  plants  in 
position  for  use  and  maintenance.  It  cannot  condemn  land 
and  water  privileges  and  divert  streams  in  order  to  enable 
them  to  obtain  power  for  the  operation  of  plants  located  upon 
their  own  land.*^ 

§  142b.  Same  subject  continned  —  Violation  of  dne  prooen 
clause  of  Federal  Constitation. —  In  determining  whether  private 
property  can  be  taken  by  a  person  against  the  owner's  consent 
the  questions  of  public  use,  of  public  necessity,  convenience  or 
exigency  must  be  considered,  and  a  corporation  which  is  not 
a  quasi-public  one  cannot  by  merely  accepting  its  charter  be- 
come vested  with  the  power  of  eminent  domain,  nor  can  the 
legislature  constitutionally  authorize  such  taking  of  private 
property  where  no  public  use  is  subserved  and  there  is  no  gov- 
ernmental use  or  enjojnnent  by  the  public  or  a  public  agency. 
Within  this  rule  is  a  person  or  corporation  authorized  to  gen- 
erate and  transmit  and  supply  electric  power  for  manufactur- 
ing or  mechanical  purposes  or  for  sale  or  lease  generally.^^ 
So  a  State  Constitution  which  declares  the  use  of  waters  for 

iBHockett  V.  state,  105  Ind.  250,  Genl.  St.  Ky.  Law,  §  4,  Laws  1895, 

258,  250,  55  Am.  Rep.  201,  5  N.  E.  p.  368,  c.  27,  Am'd  Laws  1901,  p. 

178,  per  Niback,  C.  J.,  citing  numer-  586,  c.  03.                             » 

ous  cases.     Ind.  Const.  §  21,  art.  1.  23  Brown  v.  Gerald,  100  Me.  351, 

20  Duke  V,  Postal  Teleg.  Cable  70  L.  R.  A.  472,  61  Atl.  785.  Ex- 
Co.,  71  S.  C.  95,  50  S.  £.  675,  Civ.  amine  Sisson  v.  Board  ol  Super- 
Code  1902,  §  2211.  visors  of  Buena  Vista,   128   Iowa. 

21  Claremont  Ry.  &  Lighting  Co.  442,  104  N.  W.  464. 
V.  Putney,  N.  H.  1905,  62  Atl.  7sJf, 
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manufacturing  purposes  a  public  use  violates  the  due  process 
clause  of  the  Federal  Constitution  in  so  far  as  it  may  be 
deemed  to  have  been  intended  to  extend  the  right  of  eminent 
domain  to  private  manufacturing  corporations  or  to  authorize 
a  taking  of  private  property  for  a  private  use ;  and  this  applies 
to  an  electric  light  and  power  corporation  formed  for  the  pur- 
pose of  diverting  water  for  power  to  generate  electricity  for 
transmission  and  sale  to  and  for  manufactories,  etc,,  where 
such  a  corporation  is  not  a  public  service  corporation  and  the 
use  is  not  a  public  use  and  public  necessity  does  not  require 
it.^« 

§  142c.  Pee  of  streets  in  owner  —  Constitutional  provision 
as  to  just  compensation. — City  streets  may  be  used  for  the  pur- 
poses for  which  they  have  been  dedicated  even  though  the  fee 
of  the  land  remains  in  the  owTier  by  reason  of  the  provisions 
of  the  State  Constitution  which  also  provides  for  just  com- 
pensation for  the  taking  of  land  for  public  use,  etc.^*  In  a 
Massachusetts  case  it  is  declared  that  "  under  the  charter  of  the 
city  of  Boston  the  control  and  management  of  the  rights  of 
the  public  in  the  streets  and  highways  were  vested  in  the  mayor 
and  aldermen  and  the  city  council.  It  has  been  the  policy 
of  these  bodies  to  retain  this  control,  and  not  to  permit  the 
acquisition  of  private  rights  in  the  public  easement  by  indi- 
viduals or  corporations.  Under  our  system  of  laws  the  fee 
remains  in  the  original  owner  or  his  successors  in  title,  and 
the  land  may  be  used  by  him  in  any  way  that  is  not  incon- 
sistent with  the  rights  of  the  public  under  the  easement  ac- 
quired by  them  when  the  street  was  laid  out.  Upon  a  dis- 
continuance the  easement  is  terminated,  and  the  entire  estate 
reverts  to  the  owner  of  the  fee."  ^ 


23  state  ex  rel.  Tacoma  Industrial 
Co.  V.  White  River  Power  Co.,  39 
Wash.  648,  82  Pac.  150 State  Const. 
art.  21,  provides:  "The  use  of  the 
waters  of  this  State  for  irrigation, 
mining  and  manufacturing  purposes 
shall  be  deemed  a  public  u&re"; 
art  1,  §  16,  also  provides,  that: 
"  Private  property  shall  not  oe 
taken    for   private    use,    except    for 


private  ways  of  necessity,  and  for 
drains,  flumes,  or  ditches,  over  or 
across  the  lands  of  others  for  agri- 
cultural, domestic,  or  sanitary  pur- 
poses.' Examine  §§  278b,  2 /8c, 
herein. 

2*Kirby  v.  Citizens*  Teleph.  Co., 
17  S.  Dak.  362,  97  N.  W.  3,  Const, 
art.  6,  §  13,  art.  17,  §  18. 

25  Boston    Electric    Light    Co.    v. 
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§  143.  Legislative  control  —  Public  employments  and  prop- 
erty.— The  legislature  of  a  State  stands  for  the  entire  public, 
and  its  authority  is  paramount  over  all  public  ways,  irre- 
spective of  city  or  town  boundaries.  It  has  full  power  to 
regulate  and  control  within  reasonable  limits,  public  employ- 
ments and  property  used  in  connection  therewith.  It  may 
make  lawful  the  occupation  of  the  streets  for  telegraph,  tele- 
phone, street  railway  and  other  electrical  purposes.  And  so 
far  as  the  acts  of  the  donee,  grantee  or  licensee  are  within 
the  scope  of  the  grant  and  in  the  reasonable  exercise  of  care, 
such  acts  are  protected.  This  legislative  authority  is,  how- 
ever, as  we  have  elsewhere  stated,  limited  by  constitutional  re- 
strictions prohibiting  the  taking  of  private  property  for  public 
use  without  just  compensation.  But  the  owner  of  property 
devoted  to  public  use  must,  for  the  common  good,  submit  to 
have  that  use  and  employment  regulated  by  public  authority. ** 


Boston   Terminal    Co.    (Mass.),    67 
N.  E.  346,  8  Am.  Elec.  Cas.  60. 

^^  United  States :      Northern 

Transportation  Co.  v.  Chicago,  99 
U.  S.  635;  Barnes  v.  District  of 
Columbia,  91  U.  S.  540;  Grand 
Hapids  Elec.  L.  &  P.  Co.  v.  Grand 
Rapids  Edison  Elec,  etc.,  Co.,  «33 
Fed.  659,  2  Am.  Elec.  Cas.  161,  per 
Jackson,.  J.  Georgia:  Savannah, 
etc.,  H.  Co.  v.  Savannah,  45  Ga. 
602.  Indiana:  Lonergan  v.  La 
Fayette  St.  Ry.  Co.  (Cir.  Ct.,  La 
Fayette,  Ind.,  1890),  3  Am.  Elec. 
Cas.  277,  per  Langdon,  J.  Mary- 
land: Chesapeake  &  Potomac 
Teleph.  Co.  v.  The  Baltimore,  etc., 
Teleg.  Co.,  66  Md.  399,  2  Am.  Elec. 
Cas.  433,  per  Alvey,  C.  J.  Mis- 
souri: State  ex  rel.  Laclede  Gas 
L.  Co.  V.  Murphy,  etc.,  St.  Ijouis, 
130  Mo.  10,  5  Am.  Elec.  Cas.  78, 
per  McFarlane,  J.  A'eic  York: 
Potter  V.  CoUis,  19  N.  Y.  App.  Div. 
392,  46  N.  Y.  Supp.  471,  case  affd., 
156  N.  Y.  16.  Pennsylvania: 
O'Connor    v.    Pittsburg,    18    Penn. 
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St.  189,  per  Gibson,  C.  J.  Vir- 
giniai  James  River  v.  Anderson, 
12  Leigh   (Va.),  286. 

Hef erring  to  the  Laws  of  New 
York,  of  1848,  c.  265,  as  amended 
by  Laws  of  1853,  c.  471,  Earl,  C. 
J.,  says :  "  These  are  general  pub- 
lic legislative  acts  in  the  exercise 
of  the  police  power  of  the  State, 
and  therefore  they  were  not  beyond 
the  reach  or  touch  of  future  legis- 
lation. The  legislature  did  not  in- 
tend to  divest  itself,  and  could  not 
divest  itself  of  its  control  over  the 
streets  for  the  public  welfare," 
American  Rapid  Teleg.  Co.  v.  Hess, 
125  N.  Y.  641,  3  Am.  Elec.  Cas. 
144,  36  N.  Y.  St.  R.  252,  26  N.  E. 
919.  *'A]1  the  power  which  it  has 
over  its  streets  is  derived  from  the 
legislature,  whose  power  over  them 
is  *  supreme  and  transcendent,'  to 
use  Judge  Dillon's  language." 
Hodges  V.  Western  Un.  Teleg.  Co. 
(Miss.,  1895),  5  Am.  Elec  Cas.  57; 
Dill,  on  Mun.  Corp.  (4th  ed.),  § 
656.    "Control  over  streets  resides 
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"  The  primary  use  of  a  highway  being  for  travel  and  trans- 
portation, its  use  by  a  telegraph  company  to  facilitate  com- 
munication is  subordinate  to  its  use  by  the  public  for  the  pri- 
mary purpose.  This  principle  is  recognized  in  the  statutes  of 
Ohio  regulating  the  use  of  public  roads  by  telegraph  com- 
panies." ^^  It  is,  therefore,  obvious  that  it  is  within  the  power 
of  the  legislature  to  enact  statutes  relating  to  public  streets, 
authorizing  their  use  for  additional  street  uses.^^ 

i  143a.  Same  subject  continued. —  Property  of  a  telephone 
company  being  property  devoted  to  a  public  use  is  a  legitimate 
subject  of  legislative  regulation  and  control.  When  the  owner 
of  property  devotes  it  to  a  use  in  which  the  public  has  an  in- 
terest, he  in  effect  grants  to  the  public  an  interest  in  such  use, 
and  must  to  the  extent  of  that  interest,  submit  to  be  controlled 
by  the  public  for  the  common  good,  as  long  as  he  maintains  the 
use  to  which  he  has  so  devoted  his  property,  and  he  can  only 
escape  such  public  control  by  withdrawing  his  grant  and  dis- 
continuing the  use.^^     A  telegraph  and  telephone  company's 


Bomewhere.  As  the  legislative 
power  of  a  State  is  vested  in  the 
legislature,  generally  that  body  has 
the  supreme  control."  St.  Louis  v. 
Western  Un.  Teleg.  Co.,  149  U.  S. 
465,  4  Am.  Elec.  Cas.  116,  13  Sup. 
a.  990.  per  Brewer,  J.  "The 
power  of  the  State  and  of  munic- 
ipal corporations  over  public  or 
common  property,  to  regulate  the 
use  of  it  for  purposes  of  public  util- 
ity is  no  longer  a  mooted  question, 
where  no  constitutional  rights  are 
infringed.  It  is  well  defined  to  be 
the  rightful  authority  which  exists 
in  every  sovereignty  to  control  and 
regulate  those  rights  of  a  public  na- 
ture which  pertain  to  its  citizens 
in  common,  and  to  appropriate  in- 
dividual property  for  the  public 
benefit  as  the  public  safety,  neces- 
sity, convenience  or  welfare  may  de- 
mand." Irwin  V.  Great  Southern 
Teleph.  Co.,  37  La.  Ann.  63,  1  Am. 

17 


Elec.  Cas.  710,  per  Bermudez,  C. 
J.,  citing  Cooley's  Const.  Lim.  p. 
652,  §  524,  p.  661,  §  531,  p.  676,  § 
542;  Angell  on  Highways,  §  237, 
and  quoting  Dill,  on  Mun.  Corp. 
(3d  ed.),  §§  657,  698. 

27  Ganz  V.  Ohio  Postal  Telegraph 
Cable  Co.,  140  Fed.  692,  694,  per 
Richards,  Cir.  J.  Bates  Ann.  Stat., 
§§  3454,  3461-1.  Case  reverses 
Ohio  Postal  Teleg.  Cable  Co.  v. 
Board  of  Commissioners,  137  Fed. 
947.     See  note,  §  130,  herein. 

28Lahr  v.  Metropolitan  Elevated 
Ry.  Co.,  104  N.  Y.  292,  4  N.  Y. 
St.  R.  340,  25  Week.  Dig.  543,  10  M. 
E.  528,  per  Ruger,  Ch.  J.,  cited  in 
Johnson  v.  The  Munson-Huston 
Elec.  Co.,  54  Hun,  469,  28  N.  Y.  St. 
R.  295,  7  N.  Y.  Supp.  716,  3  Am. 
Elec.  Cas.  204. 

zoHockett  V.  State,  105  Ind.  250, 
258,  55  Am.  Rep.  201,  5  N.  E.  178, 
per  Niblack,  C.  J. 
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rights  in  using  the  public  streets  or  highways  for  its  poles, 
etc.,  may  be  limited  by  the  statute  and  must  also  be  exercised 
in  subordination  to  the  rights  of  the  public  to  a  reasonable  use 
of  such  streets  for  public  travel. '^  And  the  right  to  erect 
poles,  etc,  in  the  streets  may  be  derived  directly  from  the  leg- 
islature and  the  city's  powers  be  limited,  being  such  only  as 
are  delegated  and  subject  to  such  direct  control  as  the  legisla- 
ture may  deem  proper  to  exercise.**  Again,  it  is  the  settled 
law  of  the  State  of  New  York  that  telegraph  and  telephone 
companies  derive  their  right  to  erect  poles  and  string  their 
wires  directly  from  the  State,  and  while  the  sovereign  power 
of  the  State  may  be  delegated  to  cities  and  villages  in  regard 
to  such  management  and  control  of  these  companies,  still  such 
surrender  of  sovereignty  must  rest  on  express  legislation  con- 
taining a  clear  and  tmqualified  grant  of  power  and  cannot  be 
implied.*^  In  Indiana  it  is  declared  that  while  the  legislature 
has  delegated  to  municipalities  the  exclusive  control  of  their 
streets,  yet  the  control  of  public  places  is  primarily  in  the 
legislature  and  as  it  gave  so  it  may  take  away  or  modify  the 
power  delegated,  and  also  that  there  is  no  doubt  of  the  author^ 
ity  of  the  legislature  to  grant  to  individuals  and  corporations 
the  right  to  erect  poles  and  wires  upon  the  streets  of  a  munici- 
pality without  its  consent  or  over  its  objection.**  In  Michigan 
a  city  has  power  to  grant  a  franchise  to  an  electric  light  com- 
pany eveil  though  such  company  was  incorporated  under  the 
general  laws,  at  least  having  granted  such  franchise  and  the 
company  having  operated  thereunder  for  years  the  city  would 
be  estopped  to  revoke  the  franchise.**     In  Minnesota,   tele- 


80  Little  V.  Central  District  &  P. 
Teleg.  Co.,  213  Pa.  229,  62  Atl.  848, 
Act  April  29,  1874,  §  33,  P.  L.  92. 

81  Abbott  V.  City  of  Duluth,  104 
Fed.  833,  affd.  117  Fed.  137,  Laws 
Minn.  1860,  c.  12,  §  1. 

82  Village  of  Carthage  v.  Central 
New  York  Teleph.  ^  Teleg.  Co.,  185 
N.  Y.  448,  78  N.  E.  166,  revg.  110 
N.  Y.  App.  Dis.  625;  Transportation 
Corp.  Law,  art.  VIII,  §  102. 

83  Coverdale  v.  Edwards,  155  Ind. 
374,  58  N.  E.  495,  7  Am.  Elec.  Cas. 
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15.  In  this  case,  however,  this 
right  as  to  grants  had  been  vested 
exclusively  in  the  city's  discretion 
and  there  was  a  restriction  in  the 
franchise  of  the  right  to  revoke  at 
pleasure. 

84  Wyandotte  Elec.  Light  Co.  v. 
City  of  Wyandotte,  124  Mich.  43, 
82  N.  W.  821,  7  Am.  Elec  Cas.  43. 
In  this  case  the  company  was  in- 
corporated under  the  general  law 
instead  of  under  the  electric  light- 
ing act. 
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phone  companies  have,  under  the  general  laws  of  the  State  the 
right  to  erect  poles  and  wires  within  urban  ways  and  streets 
as  well  as  upon  rural  highways.'' 

§  143b.  State  reg^nlation  —  Letters  patent.— State  regula- 
tion of  property  is  not  precluded  by  the  fact  that  the  object 
sought  to  be  controlled,  as  in  case  of  a  telephone,  is  covered 
by  letters  patent  of  the  United  States  granting  the  exclusive 
right  of  making,  vending  and  using  such  tangible  property.** 

§  144.  LegiBlative  control  —  Fee  of  streets  in  trust  in  city. — 
Another  limitation  of  the  power  of  the  legislature  over  streets 
exists  where  the  fee  of  the  streets  is  vested  in  a  city,  in  trust  to 
be  appropriated  and  kept  open  as  public  streets.  Then  in  so 
far  as  they  are  held  for  public  streets,  they  are  subject  to  legis- 
lative control,  and  it  has  power  only  to  deal  with  them  as 
streets  and  to  regulate  the  use  of  them  as  such,  for  public 
purposes  and  not  for  uses  inconsistent  with  such  street  use. 
In  other  words,  "  The  power  of  the  legislature  is  limited  to  a 
regulation  of  the  use  for  which  the  property  is  held  by  the  city 
in  trust."  *^     So,  where  on  the  platting  of  an  addition  to  a 


'*  Northwestern  Telephone  Ex- 
change Co.  V.  Minneapolis,  81  Minn. 
140,  7  Am.  Elec.  Cas.  179,  Gen.  SUt. 
1866,  §  28,  c.  34,  as  ani'd  Gen  Laws 
1881,  e.  73.  (Gen.  Stat.  1804,  § 
264.) 

3«  Hockett  V.  State,  105  Ind.  250, 
257,  55  Am.  Rep.  201,  5  N.  E.  178. 
See  §§  521,  839,  1035,  herein. 

sTThe  Metropolitan  Teleph.  & 
Teleg.  Co.  v.  The  Colwell  Lead  Co., 
67  How.  (N.  Y.)  365,  60  N.  Y. 
Super.  489,  1  Am.  Elec.  Cas.  662, 
663,  per  Ingraham,  J.;  American 
Rapid  Teleg.  Co.  v.  Hess,  125  N. 
Y.  641,  36  N.  Y.  St.  R.  262,  26  N. 
C  9IO9  3  Am.  Elec  Cas.  144,  per 
Earl,  J.  "While  the  city  of  New 
York  owns  the  fee  of  the  lands  oc- 
cupied by  the  streets  of  that  city, 
whether  laid  out  under  the  Dutch 
regime  during  the  colonial  period. 


or  after  the  organization  of  the 
State  Government,  its  tenure  is  in 
trust  for  street  uses."  Kane  v. 
New  York  Elevated  R.  Co.,  125  N. 
Y.  164,  34  N.  Y.  St.  R.  876,  26 
N.  E.  278.  This  case  has  been 
cited  in  a  very  Ikrge  number  of  New 
York  cases.  Mortimer  v.  New  York 
Elev.  R.  Co.,  25  N.  Y.  St.  R.  872, 
57  N.  Y.  Super.  244,  6  N.  Y.  Supp. 
898;  Forbes  v.  Rome,  Watertown, 
etc.,  R.  Co.,  121  N.  Y.  505,  24  N. 
E.  919,  per  Peckham,  J.;  referring 
to  Nager  v.  Troy  Un.  R.  Co.,  26  N. 
Y.  526,  per  Smith,  J.  See  also  Ma- 
hady  v.  fiushwick  Ave.  R.  Co.,  91 
N.  Y.  148,  153;  Hine  v.  New  York 
Elev.  Ry.  Co.,  64  Hun,  426,  27  N. 
Y.  St.  R.  303,  7  N.  Y.  Supp.  464; 
Abendroth  v.  Manhattan  R.  Co.,  122 
N.  Y.  1,  33  N.  Y.  St.  R.  476,  25 
N.    E.    496;    Tuttle   v.    The   Brush 
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city,  the  fee  simple  vests  in  the  public,  the  latter  will  hold 
the  title  to  the  streets  and  alleys  in  trust  for  the  uses  to  which 
they  are  dedicated.*®  In  a  case  in  Utah,  the  use  of  certain 
streets  of  Salt  Lake  City  was  sought  for  the  purposes  of  an 
electric  street  railway.  Such  streets  were  part  of  a  tract  of 
land  entered  under  acta  of  Congress  and  settled  and  occupied 
as  a  town  site  in  trust  for  the  several  use  and  benefit  of  the 
occupants,  and  it  was  admitted  that  the  fee  to  said  streets  was 
in  the  city  in  trust  for  street  uses,  but  subject  to  the  equitable 
easements  in  fee  of  abutting  owners.'®  Under  the  law  of  Illi- 
nois municipal  corporations  have  a  fee  simple  in,  and  exclusive 
control  over,  the  streets,  and  the  municipal  authorities  may  do 
anything  with,  or  allow  any  use  of,  the  streets  not  incom- 
patible with  the  ends  for  which  streets  are  established,  and  it 
is  a  legitimate  use  of  a  street  to  allow  a  street  railroad  track 
to  be  laid  down  in  it.*^ 


§  145.  ConstitTitional  mtinieipal  charter  —  Control  of  streets 
and  public  places. —  A  municipality,  by  virtue  of  a  charter 
framed  under  express  authority  from  the  people  of  the  State, 
given  in  the  Constitution,  may  have  control  of  the  use  of  its 
streets  and  public  property  and  of  property  devoted  to  public 
uses  within  its  territorial  limits,  and  it  represents  the  public 
in  relation  thereto.  ^^ 


Elec.  Ilium.  Co.,  50  Super.  (N.  Y.) 
464,  1  Am.  Elec.  Cas.  608,  509,  per 
Ingraham,  J.;  Story  v.  New  York 
Elev.  R.  Co.,  90  N.  Y.  122;  Clausen 
&  Sons  Brewing  Co.  v.  The  Balti- 
more &  Ohio  Teleg.  Co.  (Supreme 
Ct.  N.  Y.,  1884),  2  Am.  Elec.  Cas. 
210.  Examine  Chicago,  etc.,  R.  Co. 
V.  Newton,  36  Iowa,  299;  Milwau- 
kee V.  Milwaukee,  etc.,  R.  Co.,  7 
Wis.  85.  The  act  of  the  Nova 
Scotia  legislature  (50  Vict.,  c.  23), 
vesting  the  title  to  highways  and 
the  land  over  which  the  same  pass, 
in  the  Crown,  for  a  public  highway, 
does  not  apply  to  the  city  of  Hali- 
fax. O'Connor  v.  Nova  Scotia 
Teleph.  Co.,  22  Can.  S.  C.  278. 
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38Jayne3  v.  Omaha  St.  R.  Co.. 
53  Neb.  631,  74  N.  W.  67. 

80  Block  V.  Salt  Lake  City  Rapid 
Transit  Co.  (Utah,  1893),  8  Am. 
R.  &,  Corp.  Repr.  327,  4  Am.  £lec. 
Cas.  193,  per  Bartch,  J. 

<o  Blair  v.  City  of  Chicago,  201 
U.  S.  400,  26  Sup.  Ct.  427,  50  L. 
Ed.  revg.,  132  Fed.  848. 

*^  So  held  in  a  case  relating  to 
municipal  control  over  streets  and 
public  places  within  its  limits,  and 
sustaining  the  right  to  charges  in 
the  nature  of  rentals  for  use  of 
streets  for  telegraph  poles.  The 
court,  per  Mr.  Justice  Brewer,  said: 
**  The  city  of  St.  Louis  occupies  a 
unique   pohiition.     It   does   not  likB 
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§  146.  Municipal  agencies  —  Power  over  streets  and  public 
places.^  A  city  is  the  creature  of  the  State.  A  municipal 
corporation  is  simply  a  political  subdivision  of  the  State  ex- 
isting by  virtue  of  the  exercise  of  the  power  of  the  State 
through  its  legislative  department. "^^  But  the  legislature  gen- 
erally confers  upon  subordinate  municipal  agencies  such  pow- 
ers of  the  sovereign  authority  as  it  deems  shall  best  promote 
the  public  interests.'**     It  has  the  right  to,  and  may  confer 


most  cities  derive  its  powers  by 
grant  from  the  legislature  but  it 
framed  its  own  charter  under  ex- 
press authority  from  the  people  of 
the  State,  given  in  the  Constitu- 
tion." Its  charter  is  "  the  *  organic 
law'  of  the  city  of  St.  Louis,  and 
the  powers  granted  by  it,  so  far  as 
they  are  in  harmony  with  the  Con- 
stitution and  laws  of  the  State, 
and  have  not  been  set  aside  by  any 
act  of  the  general  assembly,  arc  the 
powers  vested  in  the  city.  ♦  ♦  * 
The  city  is  in  a  very  just  sense  an 
*imperium  in  imperio.'  Its  powers 
are  self-appointed,  and  the  reserved 
control  existing  in  the  general  as- 
sembly does  not  take  away  this  pe- 
caliar  feature  of  its  charter 
•  *  *  Obviously  the  intent  and 
acope  of  this  charter  are  to  vest  in 
the  city  a  very  large  control  over 
public  property  and  property  de- 
voted to  public  uses  within  the  ter- 
ritorial limito."  St.  Louis  v.  West- 
ern Un.  Teleg.  Co.,  149  U.  S.  465, 
4  Am.  Elec.  Cas.  116,  118,  13  Sup. 
Ct.  990;  denying  rehearing,  148  U. 
S.  92,  37  L.  Ed.  380,  4  Am.  £lec. 
Cas.  102.  See  S.  C,  63  Fed.  68, 
39  Fed.  59;  in  Hodges  v.  Western 
Un.  Teleg.  Co.  (Miss.,  1805),  5 
Am.  Elec.  Cas.  56.  This  case  was 
relied  upon  by  counsel  in  support  of 
a  similar  question  of  rental,  but 
was  distinguished  and  explained, 
and  the    court,   per   Whitfield,    J., 


says  of  it :  "  Treat  the  city,  there- 
fore^ as  the  absolute  and  uncon- 
trolled proprietor  of  its  streets. 
Rent,  which  is  like  toll,  *  a  demand 
of  proprietorship '  and  not  like  a 
tax,  *  a  demand  of  sovereignty,'  was 
declared  to  be  within  the  power  of 
the  city  to  exact."  The  streets  of 
St.  Louis  are,  however,  letter-car- 
rier routes  and  post  roads.  St. 
Louis  V.  Western  L'n.  Teleg.  Co., 
148  U.  S.  92,  37  L.  Ed.  380,  4 
Am.  Elec.  Cas.  109,  13  Sup.  Ct.  85, 
per  Mr.  Justice  Brewer.  As  to  St. 
Louis  charter,  see  also  State  ex  rel. 
Laclede  Gas  Light  Co.  v.  (Murphy) 
St.  Louis,  130  Mo.  10,  5  Am.  Elec. 
Cas.  78,  79;  State  ex  rel.  St.  Louis 
Underground  Service  Co.  v.  Mur- 
phy, 134  Mo.  548,  6  Am.  Elec.  Cas. 
64,  70,  73.  See  State  ex  rel.  Subway 
Co.  v.  St.  Louis,  145  Mo.  551,  595. 

*2  City  of  Worcester  v.  Worcester 
Consolidated  St.  Ry.  Co.,  196  U.  8. 
539,  49  L.  Ed.  591,  25  Sup.  Ct.  327, 
a/Tg.  182  Mass.  49,  64  N.  E.  581,  a 
case  of  paving  and  repaving  streets 
by  company.  See  City  of  Memphis 
V.  Postal  Teleg.  Cable  Co.,  139  Fed. 
707. 

4»  State  ex  rel.  Laclede  Gas  Light 
Co.  V.  Murphy,  130  Mo.  10,  6  Am. 
Elec.  Cas.  79;  Lonergan  v.  La  Pay- 
ette St.  Ry.  Co.  (Cir.  Ct.,  La  Pay- 
ette, Ind.,  1890),  3  Am.  Elec.  Cas. 
277;  Sinton  v.  Ashbury,  41  Cal. 
425;    State,    Cape    May,    Delaware 
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power  upon  a  municipality  to  pass  ordinances  which  shall  hare 
a  legislative  character,**  and  it  may  delegate  the  police  power 
to  such  municipal  corporations.**^  Again,  there  may  he  such 
a  specific  designation  of  power,  that  the  courts  will  not  declare 
void  an  ordinance  which  is  in  strict  accord  with  such  designa- 
tion, as  where  an  ordinance  authorizes  the  laying  of  a  double 
track  in  a  city  for  an  electric  street  railway,  the  statute  having 
expressly  empowered  the  city  authorities  to  designate  the  num- 
ber of  tracks  to  be  laid.**  Where  the  legislative  power  to 
control  and  regulate  the  use  of  streets  has  been  delegated  to 
the  municipality,  the  city  may,  by  virtue  of  the  same  legislative 
authority,  so  regulate  such  street  use  as  shall  be  most  con- 
sistent with  the  safety  and  welfare  of  the  general  public,  as 
in  the  case  of  ordinances  affecting  electric  street  cars.*' 

§  147.  Same  subject  —  Street  uses  above  and  beneath  soifaoe. 
—  By  virtue  of  such  delegated  powers,  municipalities  may 
regulate  the  public  use  of  streets,  both  above  and  beneath  the 
surface,  as  in  case  of  permission  to  construct  and  maintain 
poles  for  electric  wires,  the  allowance  of  gas,  water  and  sewer 
pipes  to  be  laid  and  the  placing  of  electric  wires  beneath  the 
surface  for  public  safety  and  convenience.*®     This  *  right  is 


Bay,  etc.,  Pro8.  v.  City  of  Cape 
May,  59  N.  J.  L.  393,  6  Am.  Elec. 
Cas.  61,  per  Lippincott,  J. 

*4  Eureka  v.  Wilson,  15  Utah,  63, 
48  Pac.  41;  The  Louisville  Bagging 
Mfg.  Co.  V.  The  Central  Passen- 
ger Ry.  Co.  (Louisville  Law  &  Eq. 
Ct.,  Ky.,  1890),  3  Am.  Elec.  Cas. 
252,  per  Toney,  J.;  case  affd.,  95 
Ky.  50,  4  Am.  Elec.  Cas.  202,  23 
S.  W.  592. 

"Chicago,  B.  &  Q.  R.  Co.  v. 
State,  Omaha,  47  Neb.  649,  3  Am. 
,&  Eng.  R.  Cas.  (N.  S.)  673,  66  N. 
W.  624. 

*•  State  V.  Jersey  City  (N.  J., 
1894),  5  Am.  Elec.  Cas.  146,  160. 

*7  State,  Cape  May,  Delaware 
Bay,  etc..  Pros.  v.  City  of  Cape 
May,  59  N.  J.  L.  393,  6  Am.  Elec. 
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Caa.  51 »  per  Lippincott,  J.  "When 
the  public  streets  of  a  city  which  are 
under  municipal  control  are  to  be 
used,  it  seems  too  plain  for  ail- 
ment that  the  city  should  have  the 
right  to  direct  the  manner  in  which 
the  use  should  be  exerdaed.  And 
referring  to  electrical  uses  the  coun; 
continues:  "If  used  as  they  gen- 
erally are  in  the  public  streets,  pub- 
lic safety  requires  that  they  should 
be  under  police  regulation  and  con- 
trol." State  ex  rel.  LaClede  Gas 
Light  Co.  V.  Murphy,  130  Mo.  10, 
5  Am.  Elec.  Cas.  81,  82,  per  Mc- 
Farlane,  J. 

«8  State  ex  rel.  St.  Louis,  Under- 
ground Service  Co.  v.  Murphy,  134 
Mo.  648,  6  Am.  Elec.  Cas.  71,  72, 
per  McFarlane,  J.     (See  State  ex 
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within  the  police  power,  but  is  not  to  be  exercised  unreason- 
ably or  arbitrarily,  but  only  in  a  manner  commensurate  with 
public  necessity,  safety  and  convenience.**  So,  a  city  may 
reflate  the  manner  qf  operating  electric  street  cars,®®  may 
supervise  and  control  the  erection  and  maintenance  of  tele- 
graph poles  and  wires  within  its  limits,*^  ^  regulate  the  use  of 
its  streets  by  a  telephone  system,®^  especially  where  the  statute 
so  expressly  permits,*^  make  changes  in  the  pjan  of  a  water- 


rel.  Subway  Co.  v.  St.  Louis,  145 
Mo.  551,  595.)  Missouri,  Laclede 
Gji«  Light  Co.  V.  Murphy,  170  U. 
S.  78,  42  L.  Ed.  055,  18  Sup.  Ct. 
505;  Commonwealth,  Bell  Teleph. 
Co.  V.  Warwick  (C.  P.),  6  Penn. 
Diat.  Rep.  473;  O'Brien  v.  Erie  (C. 
P.),  20  Penn.  Co.  Ct.  337,  7  Penn. 
Disl.  Rep.  491 ;  Tuttle  v.  The  Brush 
Elec.  Ilium.  Co.,  50  Super.  (N.  Y.) 
464,  1  Am.  Elec.  Cas.  508;  Story  v. 
New  York  Elev.  R.  Co.,  00  N.  Y. 
122.  Cited  in  numerous  New  York 
cases,  Lahr  v.  The  Metropolitan  Ry. 
Co.,  104  N.  Y.  268,  4  N.  Y.  St.  R. 
340,  10  N.  E.  258;  Dooly  Block  v. 
Salt  Lake  City  Rapid  Transit  Co. 
(Utah  S.  C,  1803),  8  Am.  R.  & 
Corp.  Repr.  327,  4  Am.  Elec.  Cas. 
189;  Ogden  City  Ry.  Co.  v.  Ogden 
City,  7  Uteh,  207,  26  Pac.  288,  3 
Am.  Elec.  Cas.  321;  The  Electric 
Construction  Co.  v.  Hefferman,  34 
N.  Y.  St.  R.  436,  12  N.  Y.  Supp. 
336,  3  Am.  Elec.  Cas.  208,  per 
Learned,  J.  "  It  is  also  well  set- 
tled that  the  right  to  use  the  streets 
and  other  public  thoroughfares  of 
a  city  for  the  purpose  of  placing 
therein  or  thereon,  pipes,  mains, 
wires  and  poles  for  the  distribution 
of  gas,  water,  or  electric  lights  for 
public  and  private  use,  is  not  an 
ordinary  business  in  which  any  one 
may  engage,  but  is  a  franchise  be- 
longing to  the  Qovemment,  the 
priyil^ge   of   exercising  which   can 


only  be  granted  by  the  State,  or  by 
tlie  municipal  government  of  the 
city,  acting  under  legislative  author- 
ity." Grand  Rapids  Electric  Light 
^  Power  Co.  v.  Grand  Rapids,  Edi- 
son Elec,  etc.,  Co.,  33  Fed.  659,  2 
Am.  Elec.  Cas.  161,  162,  per  Jack- 
Hon,  J.  As  to  the  uses  of  streets, 
the  rights  of  the  owner  of  the  fee 
must  be  the  same  whether  the  wires 
are  underground  or  above  the  sur- 
face.    Pierce  v.  Drew,  136  Mass.  75, 

1  Am.  Elec.  Cas.  577.  Examine 
State  v.  Street  Commissioners,  71 
Conn.  657.  See  c.  XX,  herein,  as 
to  subways. 

*»  Northwestern  Teleph.  Exch.  Co. 
V.  Minneapolis,  81  Minn.  140,  7 
Am.  Elec.  Cas.  168.  See  §§  420, 
et  seq.,  herein. 

00  State,  Columbia  Elec.  St.  R.  L. 
&  P.  Co.  V.  Sloan,  48  So.  Car.  21, 
25  S.  E.  898;  Danville  St.  Car.  Co. 
V.  Wooding   (Danville,  Va.,  C.  C), 

2  Va.  L.  Reg.  244. 

51  City  of  Allentown  v.  Western 
Un.  Teleg.  Co.,  148  Penn.  St.  117, 
33  Am.  St.  Rep.  820,  4  Am.  Elec. 
Cas.  90,  23  Ail.  1070. 

52  City  of  Lancaster  v.  Briggs 
(Mo.  App.  1906),  96  S.  W.  314. 

BsKirby  v.  Citizens'  Teleph.  Co., 
17  S.  Dak.  362,  97  N.  W.  3,  8  Am. 
Elec.  Cas.  199,  Laws  1885,  p.  208, 
c.  141,  §  3,  Rev.  Civ.  Code  1903, 
§  564. 
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works  and  electric  light  plant,*^*  prohibit  the  suspension  of 
electric  wires  over  buildings, '^'^  direct  the  manner  in  which 
wires  shall  be  placed  underground,*^  sanction  the  use  of  the 
streets  in  a  reasonable  manner  and  to  a  reasonable  extent  for 
telephone  purposes,*^^  and,  in  general,  a  municipality  can  re- 
late the  use  of  its  streets  and  public  places  in  accordance  with 
its  express  or  implied  delegation  of  powers,  provided  its  ordi- 
nance or  other  legislative  act  is  reasonable  and  within  the  Con- 
stitution and  the  statutory  and  other  limitations  imposed  upon 
the  exercise  of  its  powers.*® 

§  147a.  Delegation  of  power  —  Courts. —  In  Ohio  a  tele- 
phone company  obtains  its  right  to  occupy  the  street  with  its 
poles,  wires,  etc.,  from  the  State,  and  the  municipal  authorities 
have  the  power  to  agree  upon,  not  the  right  to  use,  but  the 
mode  of  use,  and  if  they  cannot  agree  or  the  municipal  authori- 
ties fail  to  agree  within  a  reasonable  time  the  Probate  Court 
upon  application  of  the  company  shall  direct  in  what  mode 
the  line  shall  be  constructed  so  as  not  to  interfere  with  or 
incommode  the  public  in  the  use  of  the  streets;  that  is  the 
municipal  authorities  may  do  only  what  the  Probate  Court 
can  do  and  no  different  thing.  One  is  a  substitute  in  all 
respects  for  the  other.*®     And  the  decree  in  a  proceeding  in  a 


B4  Ellinwood  v.  Reedsburgh,  91 
Wis.  131,  64  N.  W.  885. 

B8  Electric  Imp.  Co.  v.  San  Fran- 
cisco, 45  Fed.  593,  3  Am.  Elec.  Cas. 
89. 

s«  State  ex  rel.  Laclede  Oas  Light 
Co.  V.  Murphy,  130  Mo.  10,  6  Am. 
Elec.  Cas.  71,  82;  State  ex  rel.  St. 
Louis  Underground  Service  Co.  ▼. 
Murphy,  134  Mo.  548,  6  Am.  Elec. 
Cas.  71,  per  McFarlane,  J.  See 
State  ex  rel.  Subway  Co.  y.  St. 
Louis,  145  Mo.  551,  595.  See,  how- 
ever, c.  XX,  herein,  on  subways. 

^f  Hershfield  v.  Rocky  Mountain 
Bell  Teleph.  Co.,  12  Mont.  102,  4 
Am.  Elec.  Cas.  80,  29  Pac.  883,  per 
Harwood,  J.;  Postal  Teleg.  Cable 
Co.    V.    Bruen    (N.    Y.    Super.    Ct., 
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1896,  commissioners  of  appraisal), 
6  Am.  Elec.  Cas.  120;  report  con- 
firmed, 39  N.  Y.  Supp.  220;  State, 
The  Hudson  Teleph.  Co.  v.  Jersey 
City,  49  N.  J.  L.  303,  2  Am.  Elec. 
Cas.  135,  8  Atl.  123,  per  Reed,  J.; 
State  ex  rel.  St.  Louis  Underground 
Service  Co.  v.  Murphy,  134  Mo.  101, 
6  Am.  Elec.  Cas.  71,  per  McFar- 
lane, J.  But  see  cases  under  §  203, 
herein. 

cA  See  sections  next  following  and 
the  sections  herein  relating  more 
fully  to  the  several  matters  noted 
in  the  text. 

S9  Farmer  &  Getz  v.  Columbiana 
County  Teleph.  Co.,  72  Ohio  St. 
526,  74  N.  E.  1078.  Bates  Ann. 
Stat.  §§  3554  to  3471-^3478,  and  § 
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Probate  Court  in  that  State  to  determine  the  manner  or  mode 
of  ^  construction  of  a  telegraph  line,  in  case  of  disagreement 
between  the  company  and  the  city  authorities,  must  be  some- 
thing more  than  an  ordinance  or  general  grant  of  the  use  of 
the  streets,  it  must  be  a  judicial  ruling  or  decision  according 
to  established  rules  and  practice  based  upon  proper  allegations 
and  proof,  and  not  constitute  in  effect  a  substitution  of  the 
court  to  obtain  legislative  action.^^  In  New  Jersey  a  delega- 
tion of  power  by  the  legislature  to  the  Circuit  Court  to  desig- 
nate a  route  for  a  telephone  line  through  a  municipality  in 
case  the  common  council  does  not  upon  application  make  the 
designation  within  fifty  days  is  held  to  be  improper  and  void.®^ 

§  148.     City  streets  dedicated  to  public  nses  and  held  in  tmst. 

—  The  powers  of  a  municipality  are  limited.®^  And  where 
the  streets  and  alleys  of  a  city  are  public  property  over  which 
the  State  has  absolute  control  the  legislative  acts  of  the  city 
must  be  limited  by  its  charter  rights  and  not  conflict  with  the 
State  statutes.®^  So  outside  of  the  proposition  that  the  fee 
in  city  streets  may,  by  statute,  be  expressly  vested  in  trust 
for  public  uses,®"*  it  may  be  generally  stated  that  such  streets 
are  dedicated  to  public  uses  and  are  held  in  trust  therefor, 
and  the  municipality  has  no  power  to  permanently  or  unre- 
servedly set  apart  or  divert  any  portion  of  the  streets  to  other 
than  public  uses,  nor  can  it  unreservedly  devote  such  streets 
to  uses  which  are  purely  private,®^  and  where  streets  and  public 

3461.  See  Cooperative  Teleph.  Co. 
In  re,  9  Ohio  S.  &  C.  P.,  Dec.  841. 

That  statute  not  unconstitutional, 
see  Zanesville,  City  of,  v.  Zanes- 
ville  Teleph.  &  Teleg.  Co.,  64  Ohio 
St.  67,  62  L.  R.  A.  150,  59  N.  E. 
781,  revg.  63  Ohio  St.  442,  59  N. 
E.  109;  Key.  Stat.  §  3461;  Zanes- 
nlle  Teleph.  &  Teleg.  Co.  v.  City  of 
Zanesville,  10  O.  C.  D.  783. 

«o  Queen  City  Teleph.  Co.  v.  Cin- 
cinnati, 27  Ohio  Cir.  Ct.  R.  385. 

•1  State,  New  York  &  New  Jersey 
Tel.  Co.  V.  Borough  of  Bound 
Brook.  66  N.  J.  L.  168,  48  Atl.  1022, 
7    Am.    Elec.    Cas.    65;     following 


Mayor,  etc.,  v.  Lord,  61  N.  J.  L. 
136,  38  Atl.  752.  Examine  Bevis 
V.  Vanceburg  Teleph.  Co.,  28  Ky.  L. 
Rep.   142,  89  8.  W.   126. 

«2  See   section   next   following. 

03  City  of  Memphis  v.  Postal 
Teleg.  Cable  Co.,  139  Fed.  707. 

«*§   144,  herein. 

estate  ex  rel.  St.  Louis  Under- 
ground Service  Co.  v.  Murphy,  134 
Mo.  10,  6  Am.  Elec.  Cas.  73,  81, 
per  McFarlarie,  J.;  Florida  C.  &  P. 
Co.  V.  Ocala  Street  &  S.  &  R.  Co., 
39  Fla.  306,  22  So.  692,  7  Am.  & 
Eng.  R.  Cas.  (N.  S.)  686.  So  it  is 
declared  in   a   Tennessee  case  that 
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highways  are  thus  set  apart  for  public  use,  no  person  or  co^ 
poration  has  the  right  or  authority  to  have  the  exclusive  or 
paramount  control  over  them  or  any  part  thereof.®^ 

§  149.  Extent  of  powers  conferred  on  municipal  agencies.— 
In  considering  the  question  of  municipal  control  over  its  streets 
and  public  places  and  over  the  rights  or  interests  which  elec- 
trical corporations  may  claim  or  have  within  the  limits  of  a 
city,  the  extent  of  the  powers  of  the  municipality  and  of  such 
electrical  corporations  must  frequently  be  determined.  It  may 
be  stated  first  as  a  rule,  that  municipalities  neither  ordinarily 
nor  usually  possess  exclusive  control  of  their  streets,  for  city 
streets  are  public  highways,  over  which  the  Government  or  the 
legislature  representing  the  public,  has,  as  we  have  seen,^' 
paramount  control,  and  whose  province  it  is  by  proper  agencies 
and  means  to  render  such  streets  as  to  their  uses  safe,  and  to 
preserve  those  uses  for  the  benefit  and  welfare  of  the  public^* 
And  irrespective  of  the  point  whether  the  fee  of  the  streets 
is  owned  by  a  municipal  corporation  or  not,  it  can  do  all  acts 
appropriate  or  incidental  to  a  beneficial  use  by  the  public  to 
enhance  public  convenience,  or  which  may  improve  the  use  of 
the  streets.  But  in  so  doing  there  is  always  the  proviso,  that 
in  the  exercise  of  such  right,  it  must  act  in  such  a  proper,  care- 
ful and  legal  manner,  that  the  abutting  owners  cannot  success- 
fully complain.  This  rule  was  declared  to  be  well  settled  in  a 
case  where  it  was  held  that  a  corporation,  under  contract  with 
a  municipality  to  lay  a  fire-alarm  telegraph,  had  no  right  to 
invade  the  property  of  an  abutting  owner  and  cut  off  the  limbs 


the  streets  of  KnoxviUe  "  are  held 
in  trust  hj  the  city  for  the  benefit 
of  the  people  ♦  •  ♦  and  the 
city  has  no  right  to  allow  the 
streets  to  be  used  for  any  purpose 
inconsistent  with  these  rights  of 
travel  and  transportation."  The 
East  Tennessee  Teleph.  Co.  v.  The 
Knoxville  St.  R.  Co.  (Chan.  Ct, 
Knoxville,  Tenn.,  1890),  3  Am. 
Elec.  Cas.  406,  per  Gibson,  J.  See 
section  next  following. 

«« San    Antonio    St.    Ry.    Co.    v, 
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Renken,  15  Tex.  Civ.  App.  229,  38 
S.  W.  829,  1  Am.  Neg.  Rep.  356, 
per  Fly,  J.  See  §§  135,  149,  150 
(note  43),  164,  and  c.  XIII,  herein, 
as  to  exclusive  grants  and  monop- 
olies. 

67  §§  143,  144,  148,  herein.  See 
also  sections  on  exclusive  control 
herein  given  in  last  note. 

«8  Grand  Rapids  Elec.  L.  &  P.  (3o. 
V.  Grand  Rapids  Edison  Elec.,  etc., 
Co.,  33  Fed.  659,  2  Am.  Elec  Cm. 
161,  per  Jackson,  J. 
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of  trees  overhanging  the  sidewalk,  which  did  not  obstruct  the 
use  of  the  sidewalk  and  had  not  been  considered  a  nuisance, 
especially  so,  when  the  poles  and  wires  could,  without  greater 
inconvenience,  have  been  elsewhere  located.®®  Again,  although 
an  electric  street  railway  is  authorized  to  operate  cars  in  the 
streets  the  city  is  not  devested  thereby  of  its  right  to  control 
the  company  in  the  use  of  the  trees  standing  upon  the  high- 


wav. 


70 


§  150.  Extent  of  powers  conferred  on  municipal  agencies  con- 
tinued.—  Another  asserted  principal  is  that  the  power  to  "  reg- 
ulate," specified  in  a  grant  of  power  in  a  city  charter,  carries 
with  it  all  the  necessary  concomitants  of  its  exercise,  and  in 
accord  therewith  it  is  held  that  the  authority  to  license  and 
regulate  the  telephone  service,  conferred  on  the  common  coun- 
cil of  a  city,  made  it  necessary  to  grant  permission  to  main- 
tain and  use  the  requisite  appliances  in  the  streets.^  ^  In  line 
with  thi^  doctrine,  although  an  enlargement  thereof,  is  the 
rule  constantly  sanctioned  by  the  highest  authorities,  that  re- 
course must  be  had  to  the  enabling  act,  grant  or  delegation  of 
powers  to  public  or  private  corporations  to  determine  the  ex- 
tent of  their  authority.  A  corporation  is  a  creation  pf  the 
legislative  department  of  Government  —  it  exists  solely  by  vir- 
tue of  the  sovereign  will.  A  municipal  corporation  is  an  in- 
strumentality, and  its  authority  is  conferred  for  certain  public 
purposes.  It  is  a  rule  of  construction  that  whether  a  corpora- 
tion is  public  or  private  it  is  precluded  from  exercising  any 
rights  or  powers,  regard  being  always  had  to  the  objects  of  its 
incorporation,  which  are  not  expressly  or  impliedly  compre- 
hended in  the  creating  enactment.  In  addition  thereto,  a  cor- 
poration may  exercise  those   powers   which  may   fairly   and 


••Tissot  V.  Great  Southern  Teleg. 
ft  Teleph.  Co.,  39  La.  Ann.  006,  2 
Am.  Elee.  Cas.  289,  3  So.  261,  per 
Bennudez,  C.  J. 

"State,  ConBol.  Tract.  Co.  v. 
Township  of  East  Orange,  61  N.  J. 
L  202,  38  Atl.  803,  affd.  03  N.  J. 
L.  660,  44  Atl.  1000. 

'*  Hersh field  v.  Rocky  Mountain 
Bell  Teleph.   Co.,   12   Mont.   102,  4 


Am.  Elec.  Cas.  81,  29  Pac.  883,  per 
Harwood,  J.,  citing  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U. 
S.  203,  15  Sup.  Ct.  826,  per  Mr. 
Justice  Field  upon  the  construction 
of  the  words  "  power  to  regulate " 
commerce  in  the  Constitution  of 
the  United  States.  1  Dill,  on  Mun. 
Corp.,  §§  114,  367-360. 
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reasonably  bave  been  contemplated  as  necessarily  incidental 
and  indispensable  to  effectuate  the  expressly  granted  rigbts  and 
specified  purposes  of  the  corporation  within  these  limits.  All 
acts  of  a  municipal  corporation  done  or  performed  through  its 
proper  officers  are  legitimate.^* 


72  Grand  Ilapids  Elec.  L.  &  P.  Co. 
v.  Grand  Rapids  Edison  Elec,  etc., 
Co.,  33  Fed.  659,  2  Am.  Elec.  Cas. 
159,  160,  per  Jackson,  J.,  a  case  as 
to  the  power  of  a  city  to  grant  ex- 
clusive rights  for  the  maintenance 
of  electric  light  lines.  *'  It  is  a 
general  and  undisputed  law  that  a 
municipal  corporation  possesses  and 
can  exercise  the  following  powers 
and  no  others:  First,  those  granted 
in  express  words;  second,  those 
necessarily  or  fairly  implied  in  or 
incident  to  the  powers  expressly 
granted;  third,  those  essential  to 
tlie  declared  objects  and  purposes  of 
the  corporation,  not  simply  con- 
venient, but  indispensable.  Any 
fair,  reasonable  doubt  concerning 
the  existence  of  the  power  is  re- 
solved by  the  courts  against  the 
corporation  and  the  power  is  denied. 
Of  every  municipal  corporation,  the 
charter  or  statute  by  which  it  is 
created  is  its  organic  act.  Neither 
the  corporation  nor  its  officers  can 
do  any  act,  make  any  contract,  in- 
cur any  liabilities  not  authorized 
thereby,  or  by  some  legislative  act 
applicable  thereto.  All  acts  beyond 
the  scope  of  the  powers  granted  are 
void."  Dill,  on  Mun.  Corp.  (4th 
ed.),  §  89,  quoted  in  Levis  v.  City 
of  Newton  &  Newton  Elec.  Co.  (U. 
S.  C.  C,  S.  D.  Iowa,  1896),  76 
Fed.  884,  6  Am.  Elec.  Cas.  18,  per 
Woolson,  Dist.  J.,  in  a  case  relating 
to  the  power,  under  a  statute,  of 
a  municipal  corporation  to  light  its 
streets,  and  the  validity  of  an  ordi- 
nance.   Judge     Dillon's     rule,     as 
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above  given,  is  quoted  also  in  St 
Louis  v.  Bell  Teleph.  Co.,  96  Mo. 
623,  10  S.  W.  197,  2  Am.  Elee. 
Cas.  46,  per  Black,  J.,  a  case  re- 
lating to  the  municipal  control  oi 
telephone  rates.  The  same  rule  is 
also  stated  in  Florida,  C.  &  P.  R. 
Co.  V.  Ck!ala  Street  &  S.  R,  Co.,  39 
Fla.  306,  22  So.  692,  7  Am.  &  Eng. 
H.  Cas.  (N.  S.)  686.  So  also  in  the 
Brush  Elec.  Light  Co.  v.  Jones  Bros. 
Elec,  etc.,  Cos.,  23  Week.  L.  Bull. 
329  (Hamilton  Co.,  Ohio,  C.  P.. 
1890),  3  Am.  Elec.  Cas.  521,  per 
Kumler,  J.,  citing  Straus  v.  Eagle 
Ins.  Co.,  5  Ohio  St.  59,  a  case  relat- 
ing to  the  rights  of  certain  corpora* 
tions  to  furnish  electric  lights,  their 
charter  not  giving  such  rights.  So 
also  given  in  State  ex  rel.  St.  Louis 
Underground  Service  Co.  v.  Mur- 
phy (Mo.,  1896),  6  Am.  Elec.  Cas. 
S3f  per  MacFarlane,  J.  **  It  is  a 
well-settled  rule  of  construction  of 
grants  by  the  legislature  to  corpora- 
tions, whether  public  or  private, 
that  only  such  powers  and  such 
rights  can  be  exercised  under  them 
as  are  clearly  comprehended  within 
the  words  of  the  act,  or  derived 
therefrom  by  necessary  implication, 
regard  being  had  to  the  objects  of 
the  grant.  Any  ambiguity  or  doubt 
arising  out  of  the  terms  used  by  the 
legislature  must  be  resolved  in  fa- 
vor of  the  public."  Mintum  v.  La- 
rue, 23  How.  (U.  S.)  435,  436,  per 
Mr.  Justice  Nelson,  quoted  in  Levis 
V.  City  of  Newton  &  Newton  Elec. 
Co.  (U.  S.  C.  C,  S.  D.  Iowa,  1896), 
75  Fed.  884,  6  Am.  Elec  Cas.  19, 
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§  151.  Extent  of  mimicipal  powers  continned  —  Class  legis- 
lation.—As  municipal  corporations  exercise  only  sucli  powers 
as  are  delegated  to  them  by  the  legislature,  they  cannot  do 
what  the  legislature  has  no  power  itself  to  do.     It  is  a  well- 


per  Woolson,  Dist.  J.;  also  quoted 
in  Grand  Hapids  Elcc  L.  &,  P.  Co. 
V.  Grand  Rapids  Edison  Elec,  etc., 
Co.,  33  Fed.  G59,  2  Am.  Elec.  Cas. 
159,  160.  (The  nature  of  these  last 
two  eases  is  given  ante  in  this 
note.)  In  State  ex  rel.  Laclede  Gas 
Light  Co.  V.  Murphy,   VSO  Mo.    10, 

5  Am.  Elec.  Cas.  81,  31  S.  W.  504, 
the  same  rule  is  given  by  MacFar- 
lane,  J.,  citing  Carroll  v.  Campbell, 
108  Mo.  559;  Fanning  v.  Gregoire, 
16  How.  (U.  S.)  53.  See  further. 
White  V.  McKeesport,  101  Penn.  St. 
394;  Ogden  City  v.  Bear  Lake  &  K., 
etc.,  Co.,  10  Utah,  440,  62  Pac. 
697,  41  L.  R.  A.  305;  Henke  v. 
IVlcCord,  55  Iowa,  381,  7  N.  W.  623; 
McManus  v.  Homaday,  99  Iowa, 
507,  68  N.  W.  812;  Short-Conrad 
Co.  V.  School  Dist.,  94  Wis.  535,  69 
X.  VV.  337 ;  Old  Colony  Trust  Co.  v. 
Atlanta  (U.  S.  C.  C,  N.  D.  Ga.), 
83  Fed.  39,  I  Dill,  on  Mun.  Corp. 
(3d  ed.),  pp.  118,  119;  Cooley's 
Const.  Lim.  (6th  ed.),  cited  in  City 
0)uncil  of  Charleston  v.  Postal 
Teleg.  Cable  Co.,  9  Ry.  &  Corp.  L. 
Jour.  129,  3  Am.  Elec.  Cas.,  per 
Izlar,  J.  (Com.  PI.,  So.  Car., 
1891 ) .  '*  Municipal,  as  well  as  other 
corporations,  derive  their  power 
from  the  legislature,  and  can  exer- 
cise none  not  confided  to  them."  State 
ex  rel.  St.  Louis  Underground  Serv- 
ice Co.   V.   Murphy,    134   Mo.    548, 

6  Am.  Elec.  Cas.  70,  per  MacFar- 
lane,  J.,  in  a  case  deciding  the  right 
of  a  city  to  require  electric  light 
wires  to  be  placed  underground. 
(S.  C.  [Mo.,  1896],  6  Am.  Elec.  Cas. 
77.)     Germania  Sav.  Bank  v.  Dar- 


lington, 50  S.  C.  337,  27  S.  E.  840. 
That  a  public  corporation  is  a  mere 
instrumentality  of  the  State  for  the 
administration  of  local  affairs,  see 
Klein  v.  New  Orleans,  98  U.  S.  393, 
per  Mr.  Justice  Field;  Commis- 
sioners of  Laramie  Co.  v.  Albany, 
92  U.  S.  310,  per  Mr.  Justice  Clif- 
ford. That  the  power  of  chartering 
corporations  belongs  to  the  legisla- 
ture alone,  unless  expressly  taken 
away  by  the  Constitution,  and  that 
it  "  is  incidental  to  the  general 
power  of  making  laws  for  the 
State."  See  Morawetz  on  Private 
Corp.  (ed.  1882),  §  4,  citing  Briscoe 
v.  Bank  Ky.,  11  Pet.  (U.  S.)  257; 
Bank  of  Chenango  v.  Brown,  26  N. 
V.  467;  Bell  v.  Bank  of  Nashville, 
1  Peck.  (Tenn.)  269.  See  also,  the 
same  treatise,  §  506,  as  to  the 
power  of  Congress  to  charter  a  cor- 
poration, and  as  to  constitutional 
limitations  on  State  legislatures. 
See  further  as  to  the  power  of  Con- 
gress, Ang.  &  Ames  on  Corp.  (ed. 
1871),  §  72  et  seq.  "The  theory  of 
a  corporation  is  that  it  has  no 
powers  except  those  expressly  given 
or  necessarily  implied.  But  this 
theory  is  no  longer  strictly  ap- 
plied to  private  corporations."  1 
Cook  on  Corp.  (ed.  1898),  p.  9, 
§  3.  Examine  5  Thompson  on 
Corp.  (ed.  1894),  §§  6021  to  6031; 
Phelps  V.  Town  of  Yates,  16 
Blatchf.  (U.  S.  C.  C.)  193,  per 
Wallace,  J.  It  is  held  that  a  mu- 
nicipality is  not  restricted  to  the 
exercise  merely  of  the  police  powers 
conferred  by  its  charter,  but  that  a 
penal  ordinance  enacted  by  it  may 
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settled  rule  that  constitutional  inhibitions  upon  the  legisla- 
ture are  necessarily  imposed  upon  municipalities.  The  former 
cannot  do  indirectly  through  the  local  government  anything 
which  it  is  prohibited  by  the  Constitution  from  doing  di- 
rectly.'^'  As  an  illustration  of  this  rule,  an  ordinance  which 
is  not  only  oppressive  and  unreasonable,  but  which  is  class 
legislation,  cannot  be  upheld.  Thus  an  ordinance  comes  within 
this  doctrine  and  is  invalid,  which  discriminates  against  one 
of  several  telephone  companies  and  which  demands  a  relocation 
of  its  poles  without  apparent  good  reason ;  which  also  demands 
a  total  removal  of  all  standing  poles  as  a  condition  precedent 
to  the  right  of  relocation  and  fails  to  provide  for  any  prac- 
ticable relocation,  and,  even  if  there  were  no  constitutional 
inhibition  as  to  class  legislation,  such  legislative  ordinance 
would  be  void.^* 

§  152.  Extent  of  mnnicipal  powers  continued  —  Illiistra- 
tions. —  It  has  been  asserted  by  the  United  States  Court  of 
Appeals,  that  in  the  absence  of  any  statute  there  is  no  implied 
restriction,  springing  from  public  policy,  upon  the  power  of 
a  city  to  grant  a  street  easement  to  a  street  car  company  having 
the  requisite  franchises  from  the  State,  unlimited  as  to  time, 
and  that  the  power  of  a  city  to  impose  terms  and  conditions 
upon  the  grant  to  a  street  railway  company  of  the  right  to  use 
its  streets  implies  the  authority  to  agree  upon  the  duration  of 
such  use.^**  Where  a  statute  provides  that  borough  authorities 
shall  have  power  to  pass,  alter  or  repeal  ordinances  relating 
to  nuisances,  obstructions  and  incumbrances  in  and  upon  its 
streets,  and  to  declare  what  constitutes  such  nuisances,   the 


be  valid,  though  more  comprehen- 
sive than  the  State  statute  on  the 
subject.  Seattle  v.  Chin  Let,  19 
Wash.  38,  52  Pac.  324. 

78  Grand  Rapids  Elec.  Light  & 
P.  Co.  V.  Grand  Rapids  Edison 
Elec.  L.,  etc.,  Co.,  33  Fed.  659,  2 
Am.  Elec.  Cas.  167,  per  Jackson, 
J.,  citing  Dill,  on  Mun.  Corp.  (2 
ed.),  §  263;  Hannibal  v.  Missouri 
&  Kansas  Teleph.  Co.,  31  Mo.  App. 
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23,    2    Am.    EJec.     Cas.     151,    per 
Rombauer,  J. 

74  Hannibal  v.  Missouri  &  Kan- 
sas Teleph.  Co.,  31  Mo.  App.  23, 
2  Am.  Elec.  Cas.  151,  per  Rom- 
bauer, J. 

75  Louisville  Trust  Co.  v.  Cin- 
cinnati, 47  U.  S.  App.  36,  22  U.  S. 
C.  C.  A.  234,  76  Fed.  296.  But 
see  sections  as  to  exclusive  use. 
See  also  Booth  on  Street  Rys.  (ed. 
1892),  §   17. 
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power  granted  must  be  exercised  in  the  mode  prescribed ;  ^* 
although  in  Indiana  a  private  individual,  in  the  absence  of 
legislative  restrictions,  may  own  and  conduct  a  telephone  sys- 
tem without  assent  by  the  legislature.''^  And  where  a  city 
grants  consent  to  the  use  of  its  streets  by  a  telephone  company 
and  reserves  a  right  to  regulate  the  manner  of  occupation, 
there  is  included  in  such  reservation  the  power  to  compel  the 
adoption  of  such  reasonable  and  accepted  improvements  as  may 
tend  to  increase  the  public  safety  or  convenience,  or  which  will 
decrease  the  obstruction  to  the  city  streets  incident  to  the  tele- 
phone corporation's  use  thereof.^®  It  is  also  held  in  New 
Jersey  that  a  municipality  cannot  authorize  any  person,  nat- 
ural or  artificial,  to  erect  telegraph  or  telephone  poles  in  its 
public  streets,  except  by  virtue  of  express  or  implied  powers 
granted  by  the  legislature,  and  that  the  charter  of  Newark 
did  not  confer  such  authority. ''^  And  in  Kentucky  it  is  de- 
clared that  the  power  to  close  city  streets  and  alleys  can  only 
be  delegated  by  the  State ;  ®^  nor  in  the  absence  of  an  express 
or  implied  authority  can  a  municipality  destroy,  even  in  part, 
a  public  street  of  a  city.**  Numerous  other  illustrations  of 
the  doctrines  and  principles  as  to  the  powers  of  and  limita- 
tions upon  municipal  corporations  will  be  found  throughout 
this  work  under  their  appropriate  heads. 

§  153.  Powers  of  village  tmstees  —  Electric  light  poles  — 
Obstmction  of  highway. —  If  an  act  incorporating  a  village  con- 
fers upon  a  board  of  village  trustees  jurisdiction  and  control 
over  the  streets  therein,  and  such  trustees  have  also  power  to 


T«  Brigantine  v.  Holland  Trust 
Co.  (N.  J.  Ch.),  35  Atl.  344.  under 
New  Jersey  act  of  April  5,  1878. 

"  Magee  v.  Overshiner,  150  Ind. 
127,  49  N..E.  951,  40  L.  R.  A.  370. 
See  also  Citizens*  £lec.  L.  &  P.  Co. 
V.  Sands,  05  Mich.  551,  4  Am.  Elec. 
Cas.  58,  55  S.  W.  452. 

78  Commercial  Bell  Teleph.  Co.  v. 
Warwick,  185  Penn.  St.  623,  40 
Atl.  93.  See  chap.  XXI,  herein, 
«s  to  improvements  and  safety  ap- 
pliances. 


70  State,  The  Domestic  Teleg.  & 
.  Teleph.  Co.  v.  Mayor  of  Newark,  49 
N.  J.  L.  344,  2  Am.  Elec.  Cas.  141, 
8  Atl.  128,  construing  the  act  of 
April  9,  1875  (Revision  1174),  and 
supplement  March  11,  1880  (Laws 
of  1880,  p.  201). 

80  Louisville  v.  Bannon,  90  Ky.  74, 
35  S.  W.   120,  18  Ky.  L.  Repr.  10. 

»>  Florida  C.  &  P.  R.  Co.  v.  Oca- 
la  Street  &  vS.  R.  Co.,  ,^9  Fla.  306, 
22  So.  692,  7  Am.  &  Eng.  R.  Cas. 
(N.  S.)   686. 
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maintain  lights  in  the  village  streets  and  to  erect  necessary  fix- 
tures therefor,  it  may  authorize  an  electric  lighting  company 
to  erect  poles  for  the  purpose  of  lighting  said  streets.*^  The 
legislature  of  the  State  of  New  York,  by  virtue  of  the  require- 
ments of  the  Constitution,  and  in  the  exercise  of  the  sovereign 
power  of  the  State,  may  delegate  to  the  village  trustees  such 
local  legislative  powers  as  may  be  suitable  for  their  proper 
organization,  for  which  the  legislature  is  required  to  provide, 
and  an  ordinance  of  such  board  of  trustees  is  a  legislative  act, 
which  cannot  be  impeached  collaterally.®^  If  a  corporation 
avails  itself  of  the  permission  of  the  municipal  authorities  to 
occupy  a  portion  of  the  highway  with  an  electric  lighting  plant, 
upon  its  express  undertaking  to  furnish  the  municipality  with 
light,  it  cannot  maintain  the  structures  thus  erected  after  it 
has  absolutely  refused  to  fulfill  its  contract  and  supply  the  light, 
and  the  disused  poles,  wires  and  lamps  constitute  unlawful 
obstructions  which  *are  a  nuisance.  Such  obstructions  may  be 
remove  in  an  equitable  action  brought  by  the  trustees  of  an 
incorporated  village,  where  they  are  vested  by  legislative  en- 
actment with  all  the  powers  of  commissioners  of  highways,®* 
and  where  the  latter  are  empowered  to  bring  an  action  against 
any  person  or  corporation  to  sustain  the  rights  of  the  public 
in  and  to  any  highway  in  the  town.®*^     In  Indiana,  plenary 


82  Johnson  v.  The  Thompson- 
Houston  Elec.  Co.,  64  Hun  (N.  Y.), 
469,  28  N.  Y.  St.  R.  295,  7  N.  Y. 
Supp.  716,  3  Am.  Elec.  Cas.  203- 
205,  per  Martin,  J. 

83  The  Consumers'  Gas  &  Elec.  L. 
Co.  V.  The  Congress  Spring  Co.,  61 
Hun  {N,  Y.),  133,  39  N.  Y.  St.  R. 
703,  15  N.  Y.  Supp.  624,  3  Am. 
Elec.  Cas.  213,  per  Landon,  J.,  cit- 
ing Duryee  v.  Mayor,  96  N.  Y.  477 
(cited  in  numerous  New  York 
cases)  ;  Mayor  v.  Third  Ave.  R.  R. 
Co.,  16  N.  Y.  St.  R.  122,  1  N.  Y. 
Supp.  379  (affd.,  117  N.  Y.  446,  27 
N.  Y.  Supp.  170,  22  N.  E.  755); 
Porter  v.  Purdy,  29  N.  Y.  106;  N. 
Y.  Const.,  art  8,  §  9. 

84  The  Village  Law  (c.  291,  Laws 
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N.  Y.  of  1870,  tit.  7,  §  1,  as  amend- 
ed by  c.  870,  Laws  of  1871).  Re- 
pealed. See  Laws  1897,  c.  414,  art. 
6,  §  141,  art.  9,  §§  240-147,  3  Gum- 
ming &  Gilbert's  Annot.  Gen.  Laws 
N.  Y.,  pp.  4389,  4429  et  seq.  See 
also  Laws,  N.  Y.  1906,  art.  13,  c 
34,  p.  55,  §  339i,  c.  577,  p.  1516,  4 
Cumming  &  Gilbert's  Annot.  Gen. 
Laws  N.  Y.,  pp.  1704,  1684.  Exam- 
ine further  3  id.,  pp.  4239,  4242, 
4251-4254,  4281,  4  id.  pp.  1666, 
1667,  1669,  1670  as  to  Transporta- 
tion Corporations  Law  in  relation 
to  the  rights  of  Electric  Corpora- 
tions and  Telegraph  and  Telephone 
and  other  companies  using  electric 
wires.     See  §  870,  herein 

86  N.  Y.  Laws  of  1892,  c.  686,  § 
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power  and  exclusive  jurisdiction  over  its  streets  is  vested  by 
statute  in  the  board  of  trustees  of  an  incorporated  village.®® 
But  where  the  statute  authorizes  any  city  to  grant  by  resolution 
or  ordinance,  under  such  restrictions  as  the  common  council 
may  deem  proper,  to  any  person  or  corporation,  the  right  to 
erect  and  maintain,  in  the  streets,  alleys  and  other  public 
places  of  such  city,  posts,  poles,  wires  and  other  necessary  ap- 
pliances for  the  purpose  of  supplying  electric  or  other  light, 
the  discretion  of  the  common  council  is  not  confined  to  the 
mere  restriction  of  methods  of  use,  but  extends  to  restriction 
of  time  and  the  statutory  authority  conferred  carries  with  it 
an  unreserved  discretion  and  the  right  to  impose  any  terms  on 
the  grant  not  forbidden  by  law.®^ 

§  154.  FoweiB  of  mnidcipal  board  of  supervisors. —  A  tele- 
phone company  may  insist  upon  the  rights  granted  it  by  its  stat- 
ute of  organization,  whereby  it  is  authorized  to  set  its  poles, 
piers,  abutments,  wires  and  other  fixtures  along  and  across  any 
of  the  public  roads,  streets  and  waters  of  the  State,  in  such 
a  manner  as  not  to  incommode  the  public  use  of  such  roads, 
streets  and  waters.®®  Such  company  is  subject,  however,  to 
such  limitations  upon  its  right  as  the  statute®^  imposes  and 
which  it  delegates  to  a  municipality  to  exercise.  But  where 
the  only  statutory  limitations  upon  the  company's  right  to 


5;  c.  568,  Laws  of  1890  (see  last 
preceding  note  herein) ;  Village  ot 
Hempstead  v.  Bull  Electric  L.  Co., 
9  App.  Div.  (N.  Y.)  48,  75  N.  Y. 
St.  R.  682,  41  N.  Y.  Supp.  126,  6 
Am.  Elec.  Cas.  38.  The  court,  per 
Bartlett,  J.,  says :  "  We  may  add 
that  the  right  of  the  trustees  of  a 
Tillage  to  maintain  an  equitable  ac- 
tion to  restrain  unlawful  interfer- 
ence with  a  village  highway  has  al- 
ready been  upheld  by  this  court  in 
the  case  of  The  Town  of  North 
Hempstead  v.  Gallagher,  in  which 
the  judgment  was  affirmed  without 
an  opinion  at  the  June  term  (see 
6  App.  Div.  610)."  39  N.  Y.  Supp. 
1134. 

18 


8«Drew  V.  Geneva,  150  Ind.  662, 
50  N.  E.  871,  Burn's  Rev.  Stat. 
1894,  §  4404  (§  3367,  Rev.  Stat. 
1881).  See  also  Horner's  Annot. 
Stat.  Ind.  1001,  §§  3367,  3336  et 
seq.,  3161. 

87  Coverdale  v.  Edwards,  156 
Ind.  374,  381,  68  N.  B.  496,  7  Am. 
Elec.  Cas.  16,  Burn's  1894,  §  4303, 
Horner  1897,  §  3106  c. 

88  Rev.  Stat.  Mo.,  §  879;  also 
art.  6,  c.  21,  Rev.  Stat.  Mo.  See 
also  Rev.  Stat.  Mo.  1899  (c.  12  art. 
6),  §  1261  et  seq.,  p.  408  et  seq. 

80  Rev.    Stat.    Mo.,    §    888.     See 
ast  preceding  note  herein. 
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erect  poles,  etc,  are  those  which  empower  the  city  to  designate 
the  location  thereof ,  and  the  kind  of  posts  and  height  of  wires, 
and  the  city  has  not  imposed  any  conditions,  additional  re- 
strictions and  regulations  cannot  be  established,  as  conditions 
of  permission  to  erect  poles,  by  a  purely  ministerial  board  of 
public  improvements,  having  no  legislative  authority.  ^This 
is  especially  so  where  such  board  is  not  empowered  by  any 
ordinance  to  act  as  agent  of  the  city  in  imposing  such  regula- 
tions, and  its  only  authority  is  the  power  to  make  by-laws  and 
rules  for  the  transaction  of  its  own  business.  In  such  case  the 
refusal  of  the  telephone  company  to  accept  the  additional  con- 
ditions, having  been  made  the  sole  ground  of  the  city's  refusal 
to  grant  the  permit,  a  peremptory  writ  of  mandamus  will  be 
issued.*^ 

m 

§  155.  FoweiB  of  townships  —  Superviiois. —  In  Pennsyl- 
vania cities  and  boroughs  may  authorize  the  use  of  their  streets 
for  a  street  railway,  but  townships  do  not  possess  municipal 
powers  and  their  control  over  the  public  roads  is  limited.  An 
entry  upon  the  public  road  by  an  electric  street  railway  is 
justified  as  to  the  public  by  the  consent  of  the  township  authori- 
ties, and  the  supervisors,  in  giving  their  consent,  act  as  repre- 
sentatives of  those  who  build  and  those  who  use  the  roads,  but 
they  cannot  subject  private  property  to  a  servitude  for  the 
benefit  of  any  person,  natural  or  artificial,  other  than  the  town- 
ship and  the  public  it  represents.  In  giving  such  consent  to 
the  occupation  of  its  roads  by  an  electric  street  railway,  the 
action  of  the  official  body  is  necessary  and  not  that  of  the  in- 
dividuals who  compose  the  board.  The  supervisors  must  be 
together  and  must  act  in  their  official  character,  and  the  record 
thereof  should  appear  on  the  township  books,  kept  by  the  town 
clerk,  and  any  terms  imposed  as  to  the  manner  and  extent  of 
the  occupation  permitted  should  appear  in  the  record  of  the 
meeting,  otherwise  the  action  is  of  no  validity  and  does  not 
bind  the  township.®* 

•0  State  ex  rel.  Telephone  Co.  v.  gomery  Co.  Pass.  Ry.  Co.,  ISTPenn. 

Flad,  23  Mo.  App.  185,  2  Am.  Elec.  St.  62,  5  Am.  Elec.  Cas.  170-172, 31 

Cas.   128.  Atl.  468,  per  Justice  Williams. 

•1  Pennsylvania  R.  Co.  t.  Mont- 
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§  156.    Powers  of  selectmen  of  town  —  Connty  conunissioners 
—  Construction  statutes. —  The  statutes  of  Connecticut®^  pro- 
vided that  telephone  and  other  electrical  companies  desiring  to 
erect,  or  relocate  their  lines,  must  obtain  consent  of  adjoining 
proprietors,  or  if  that  cannot  be  obtained,  then  two  of  the 
county  commissioners  of  the  county  in  which  it  is  desired  to 
exercise  the  powers  must  consent  in  writing.     It  was  also  pro- 
vided that  selectmen  in  their  towns,  but  not  in  cities  and 
boroughs,  should  have  full  direction  and  control,  subject  to 
the  provisions  of  the  above  statute,  of  the  location,  relocation 
or  removal  of  said  electrical  fixtures,  change  of  motive  power 
and  the  like.     Another  earlier  statute®^  prohibited  injury  to 
trees,  by  telegraph  and  telephone  companies,  without  the  own- 
er's consent     Upon  the  construction  of  these  statutes  by  the 
Supreme  Court  of  the  State,  it  was  decided  that  such  select- 
men had  no  authority  to  authorize  a  telephone  company,  in 
relocating  its  line,  to  cut  trees  partly  in  the  city  and  partly 
in  the  township,  the  branches  of  which  to  some  extent  over- 
hung the  highway.®^     And  where  county  commissioners  are 
given  the  custody  and  control  of  a  pike  or  highway  in  the  State 
they  may  take  steps  to  require  the  removal  to  the  other  side 
of  the  street  of  poles  and  wires  when  they,  from  their  location 
and  the  existing  conditions  seriously  incommode  the  public.®^ 
In  Vermont  the  statute  authorizes  telegraph  companies  to  erect 
and  maintain  posts  and  other  necessary  fixtures  in  and  along 
any  highway,  but  not  so  as  to  interfere  with  the  public  con- 
venience in  traveling  on  such  highway  or  in  repairing  the 
same.*^     It  is  also  provided  that  where,  in  conformity  with  the 
last  statute,  such  fixtures  cannot  be  conveniently  or  expediently 
erected,  the  selectmen  of  the  town  shall,  on  application  and 


•2  Conn.  Gen.  Stat.,  §§  3045, 
3946;  §  2,  c.  189,  Public  Acts  of 
1893.  See  c.  219,  tit.  27,  §§  3903 
et  8eq.,  Gen.  Stat.  Conn.  Rev.,  1902. 

MConn.  Gen.  Stat.  1888,  §  3944. 
Compare  c.  219,  tit.  27,  §§  3903  et 
«eq..   Gen.    Stat    Conn.    Rev.    1902. 

0*  Bradley  v.  The  Southern  New 
Eng.  Teleph.  Co.,  66  Conn.  559,  34 


Atl.  499,  32  L.  R.  A.  280,  6  Am. 
Elec.   Cas.    152. 

»5Ganz  V.  Ohio  Postal  Telegraph 
Cable  Co,  140  Fed.  692,  revg. 
Ohio  Postal  Telegraph  Cable  Co.  v. 
Board  of  Commissioners,  137  Fed. 
947.     See  §§  245,  246,  herein. 

MVt.  Rev.  L.,  §  3633.  Rev. 
Laws  Vt.  1894,  §  4224,  am'd  Laws 
1900,  p.  44. 
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notice,  deteniiine  where  and  in  what  manner  the  wires  shall  be 
erected,  and  shall  certify  and  record  their  decision  in  the  town 
clerk's  office.     Other   sections  of  the  statute  ^"^   empower   the 
selectmen  or  village  officers  to  determine,  upon  application  and 
notice,  through  what  village  streets  the  line  of  telegraph  shall 
pass,  and  in  what  manner  the  objections  of  persons  owning 
residences,  in  front  of  or  near  which  it  may  be  desirable   to 
erect  such  line,  shall  be  obviated ;  also  for  the  assessment  by  the 
selectmen  of  such  damages  as  are  likely  to  be  sustained  and 
that  the   same  shall  be  paid   before  erecting   the  line.     The 
court   did   not    decide   what   rights   telegraph   companies   had 
under  these  enactments,  otherwise  than  to   hold   '*  that    thev 
should  have  the  right  to  erect  and  maintain  telegraph  lines  in 
and  along  any  highway  without  obtaining  consent  to   do   so 
from  any  one,  provided  the  convenience  of  the  public  in  trav- 
eling and  the  repairing  of  the  highway  are  not  thereby  inter- 
fered with,  and  the  same  are  not  erected  in  and  along  the 
streets  of  a  village  or  in  front  of  or  near  a  residence. ^^     Select- 
men are  not  given  authority  or  jurisdiction  in  respect  to  such 
lines;  and  if  they  have  powder  to  make  a  valid  assessment  of 
damages,  such  power  is  limited  and  restricted  to  such   lines 
and  parts  of  lines  as  come  within  the  exceptions  provided  for 
in  these  enactments,  viz.,  highways,  where  it  is  found  incon- 
venient or  inexpedient  to  erect  such  lines  without  interfering 
wnth  the  public  travel  or  the  repairing  of  the  highway,   and 
when  objections  are  made  to  erecting  lines  in  and  along  the 
streets  of  a  village  or  in  front  of  or  near  a  residence."     By  an 
amendment  ®®  to  the  statute  first  above  noted,  the  cutting  of 
or  injuring  trees  by  such  electric  companies  is  prohibited  with- 
out the  written  consent  of  the  adjoining  landowner  or  occu- 
pant, unless  the  selectmen  of  the  town,  trustees  of  the  village, 
or  aldermen  of  the  city  where  such  tree  is  situated  shall  de- 
cide, after  due  notice  of  hearing,  that  such  cutting  or  injury 
is  necessary,  and  such  companies  shall  pay  the  damages  awarded 
therefor  by  such  selectmen,  trustees  or   aldermen.     Concern- 
ing this  statute,  the  court  says:     "It   would  seem  that  the 

07  Vt.    Rev.    L.,    §§    3635,    3637.  »« Citing  Western  Un.  Teleg.  Co. 

Rev.  Laws  Vt.  1894,  §§  4226,  4227      v.  Bullnrd,  65  Vt.  634,  27  Atl.  322. 
ainM  1900,  p.  44.  oo  No.   32,  Acts  Vt.,    1888. 

276 


CONSTITUTIONAL    AND    LEGISLATIVE    POWERS.         §    156 


legislature  did  not  understand  that  selectmen  were  authorized 
to  award  damages  to  owners  or  occupants  of  land,  except  in 
those  cases  where  they  are  given  jurisdiction  to  locate  the  line. 
If  they  had  general  authority  to  award  damages  in  all  cases  to 
owners  or  occupants  of  lands,  then  this  enactment,  so  far 
as  it  relates  to  the  assessment  of  damages,  was  unnecessary. 
*  *  *  The  orator's  case  "  (who  sought  to  recover  damages 
awarded  by  the  selectmen  on  accoimt  of  the  erection  of  a  tele- 
gTHph  line  in  and  along  a  public  highway,  adjacent  to  his 
lands),  "  does  not  fall  within  any  of  the  exceptions.  It  does 
not  appear  that  in  the  erection  of  the  line  in  question  it  be- 
came inconvenient  or  inexpedient  to  erect  it  without  incon- 
venience in  traveling  or  in  making  repairs,  nor  does  it  appear 
that  the  line  was  erected  in  or  along  the  streets  of  a  village  or 
ill  front  of  or  near  a  dwelling,  or  that  it  became  necessary  to 
cut  or  injure  trees.  The  burden  was  on  the  orator  to  show  that 
the  selectmen  had  jurisdiction  to  make  the  award  they  did. 
This  he  has  not  done;  therefore,  it  must  be  held  that  the 
selectmen  acted  without  authority  and  that  the  award  made 
by  them  is  void,"  and  the  decree  of  the  Court  of  Chancery 
dismissing  a  bill  for  injunction  at  the  instance  of  the  orator, 
restraining  the  erection  of  the  line,  imtil  after  the  award  was 
paid,  was  affirmed  and  the  case  remanded.^     It  is  said  in  a 


'  Rugg  V.  Commercial  Un.  Teleg. 
Co.,  66  Vt.  208,  4  Am.  Elec.  Cas. 
142-145,  28  Atl.  1036,  per  Start,  J. 
Cited,  Western  Un.  Teleg.  Co.  v. 
Bullard,  67  Vt.  272,  5  Am.  Elec. 
Cas.  104,  31  Atl.  286,  to  the  point 
that  the  selectmen  were  not  to  as- 
s«S8  damages  under  section  3637 
(the  section  above  construed,  §  4228 
Vt.  Stat.  1894,  p.  761),  in  the  cases 
named  in  the  section^  except  when 
objections  were  made  (the  same 
statutes  are  also  noted).  The 
county  commissioners  cannot  arbi- 
trarily refuse  the  use  of  a  county 
bridge  to  a  street  railway  company, 
when  the  proper  local  and  munici- 
pal authority  have  given  their  con- 
sent to  the  use  by  the  company  of 


a  highway  of  which  the  bridge 
forms  a  part.  But  if  such  consent 
is  refused  by  the  commissioners, 
the  court  may,  after  ascertaining 
what  will  be  necessary  to  strength- 
en the  bridge  for  street  railway 
traffic,  permit  the  company  to  enter 
upon  the  bridge  and  strengthen  it; 
and  when  that  has  been  done,  to 
the  satisfaction  of  the  court,  the 
company  may  be  permitted  to  use 
the  bridge,  upon  giving  security 
that  it  will  faithfully  observe  and 
abide  by  the  terms  and  conditions 
relating  to  the  manner  of  its  use, 
the  repairs  thereof,  and  the  pay- 
ment of  rent,  which  may  have  been, 
or  may  be  agreed  upon  by  the  par- 
ties, or  in  the  absence  of  an  agree- 
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Massachusetts  case  that  the  power  given  to  the  selectmen  of  a 
town  in  regard  to  the  location  of  poles,  etc.,  was  one  to  be  ex- 
ercised in  their  discretion,  and  that  the  whole  subject  was 
committed  to  them  by  statute,  seemed  to  have  been  assumed  in 
several  cases.* 

§  157.  PowciB  of  county  board. —  Although  it  may  be  the 
duty  of  a  board  of  freeholders  to  erect  and  maintain  bridge? 
and  to  control  the  manner  of  their  use,  nevertheless,  an  obli- 
gation rests  upon  the  board,  in  case  a  new  use  is  required  of 
a  country  bridge,  to  make  such  previous  inquiry  as  to  enable 
it  to  act  intelligently  and  to  see  that  the  bridge  is  safe  for  the 
contemplated  or  new  use.  In  view,  therefore,  of  this  obliga- 
tion, it  would  seem  that  such  board  acts  improvidently  and  in 
abuse  of  its  power,  where,  without  such  inquiry,  it  adopts  a 
resolution  allowing  a  county  bridge  to  be  appropriated  to  the 
use  of  a  private  electric  railway  corporation,  by  which  use  the 
bridge  is  endangered  and  the  safety  of  the  public  travel  im- 
paired, by  reason  of  the  insufficient  strength  and  width  of  the 
bridge.  The  board  must  not  transcend  its  powers  nor  clearly 
abuse  the  discretion  committed  to  it.  If  it  does  so,  and  there 
is  no  other  mode  of  protecting  the  public  interest,  certiorari 
may  lie,  even  though  as  a  rule  the  courts  cannot  interfere 
with  the  board  of  freeholders  in  the  proper  exercise  of  their 
powers;  especially  so,  where  the  question  is  not  whether  that 
body  has  exercised  its  discretion  and  passed  its  judgment  upon 
the  propriety  of  permitting  the  use  of  public  property  in  a 
given  way.  It  is  also  true  that  such  board  cannot  by  resolution 
authorize  a  street  railway  company  to  construct  and  operate 
a  trolley  road  over  a  county  bridge,  where  the  company  is  by 
law  not  permitted  to  introduce  the  trolley  system,  and  in  such 


ment  may  be  determined  upon  by 
the  court.  Laurence  County  v. 
New  Castle  Elec.  St.  R.  Co.,  8 
Penn.  Sup.  Ct.  313,  43  Week.  N.  of 
Cas.  76,  29  Pitts.  L.  Jour.  (N.  S.) 
145. 

2  Suburban  Light  &  Power  Co.  v. 
Board  of  Aldermen,  153  Mass.  200, 
3  Am.  Elec.  Cas.  82,  26  N.  E.  447, 
per  Mr.  Justice  Devens,  citing  Hitt 
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V.  Commissioners,  4  Gray  (Mass.), 
414;  Young  v.  Yarmouth,  9  Gray 
(Mass.),  386;  Commonwealth  r. 
City  of  Boston,  97  Mass.  555. 
Pierce  v.  Drew,  136  Mass.  75,  1 
Am.  Elec.  Cas.  571.  Statute  re- 
ferred to  is  Mass.  Pub.  Stat.,  c. 
109,  §§  2,  3.  See  Rev.  Laws  Mass., 
1902,  p.  377,  c.  25,  §§  64-56,  id. 
pp.   1192  et  seq.,  c.  122. 
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case  a  taxpayer  of  the  city  and  county,  subject  to  taxation  for 
the  support  of  the  bridge,  may  intervene  by  certiorari.*  In 
Indiana  the  county  board  may,  by  statute,  grant  the  right  or 
privilege  to  a  street  railway  company  to  use  any  public  high- 
way of  the  county  for  its  street  railway,*  and  by  virtue  of  a 
license  or  grant  from  such  board  to  an  electric  street  railway 
to  use  a  highway,  it  may  cross  a  steam  railroad  track  at  grade, 
since  the  latter's  right  of  way  at  crossings  is  subject  to  the  pub- 
lic easement* 


s  State,  Lewis  Pros.  ▼.  The  Board 
of  Chosen  Freeholders,  of  Cumber- 
land, 66  N.  jr.  U  416,  28  Atl.  653, 
4  Am.  Elec.  Cas.  4S-52,  per  Van 
Syckel,  J.  "The  Bridgeton  Rapid 
Transit  Company  was  incorporated 
November  23,  1892,  under  the  Act 
(N.  J.)  of  April  6,  1886,  and  the 
supplements  thereto.  Pamph.  L., 
p.  185.  Under  this  organization 
the  rapid  transit  company  had  no 
right  to  construct  a  trolley  road. 
Green  v.  Trenton,  25  Vroom  (N. 
J.),  92."  Certiorari  lies  to  review 
the  order  of  a  Circuit  Court  rela- 
tive to  construction  of  telegraph 
and  telephone  lines,  and  which  con- 
tains requirements  which  the  court 
has  no  power  to  insert,  and  the  ac- 
tion may  be  prosecuted  by  the  mu- 
nicipality or  a  land-owner.  State, 
Bayonne  v.  Lord,  61  N.  J.  L.  136, 
36  Atl.  752.  As  to  certiorari  to  re- 
view judicial  proceedings,  see  also 
SUte,  New  Iberia  Teleph.  Exch. 
Co.  V.  Voorhies,  50  La.  Ann.  671, 
23  So.  871,  held,  tliat  writ  lies; 
Re  Tampa  Suburban  R.  Co.,  168 
U.  S.  683,  18  Sup.  Ct.  177,  42  L. 
Ed.  589.  As  to  certiorari  to  test 
validity  of  ordinance  relative  to 
placing  posts  for  electric  wires, 
see  State,  Green  Pros.  v.  Inhabit- 
ants City  of  Trenton,  64  N.  J.  L. 
92.  4  Am.  Elec.  Cas.  30,  23  Atl. 
281.     As  to  the  certiorari  to  review 


assessment  of  telegraph  company, 
see  People  ex  rel.  The  Western 
Un.  Teleg.  Co.  v.  Dolan,  126  N.  Y. 
166,  3  Am.  Elec.  Cas.  40,  41,  27 
N.  E.  269  (revg.  in  part  57  Hun 
[N.  Y.],  357);  Western  Un.  Teleg. 
Co.  V.  Alabama  State  Board  ot  As- 
sessment, 132  U.  S.  472,  3  Am. 
Elec.  Cas.  1,  10  Sup.  Ct.  161,  revg. 
80  Ala.  273,  1  Am.  Elec.  Cas.  844. 
If  action  of  board  of  supervisors  in 
establishing  a  fire  district,  certio- 
rari will  not  lie.  People,  O'Connor 
V.  Queens  Co.  Supervisors,  163  N. 
Y.  370,  47  N.  E.  790,  affg.  14  App. 
Div.  (N.  Y.)  608,  43  N.  Y.  Supp. 
1121.  As  to  interference  with  leg- 
islative and  discretionary  powers, 
see  generally,  Freeman  v.  Corn- 
wall, 10  Johns.  (N.  Y.)  470;  Peo- 
ple V.  Bice,  135  N.  Y.  473;  Kim- 
mish  V.  Ball,  129  U.  S.  217,  9  Sup. 
Ct.  277;  People  v.  McCarthy,  102 
N.  Y.  630;  People  v.  Mayor  of 
New  York,  5  Barb.  (N.  Y.)  43; 
Pine  Bluff  Water  &,  L.  Co.  v.  Pine 
Bluff,  62  Ark.   196,  35  S.  W.  227. 

«2  Rev.  Stat.  Ind.,  1894,  §§  5465 
to  5468;  Rev.  Stat.  1881,  §§  4155 
to  4158;  Horner's  Annot.  Stat. 
Ind.,  1901,  §§  4155-4158,  4158a. 
As  to  exclusive  powers  of  common 
council  exercised  over  streets,  etc., 
see  Horner's  Annot.  Stat.  Ind., 
1901,  §  4154. 

oThe  Chicago  &  Calumet  T.  R. 
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§  158.     Leg^islfttive  and  ministerial  acts  of  local  government* 

—  In  the  exercise  of  their  municipal  duties,  including  those 
most  strictly  local  or  internal,  municipal  governments  are  de 
partments  of  State,  and  their  powers  may  be  increased  or  di- 
minished by  the  State  from  time  to  time,^  unless  the  organic 
law  provides  otherwise.®  Where  municipalities  are  vested  with 
certain  powers  of  local  legislation,  valid  ordinances  passed  by 
them  have  the  force  of  legislative  acts,  with  reference  to  per- 
sons affected  thereby.®  So  the  ordinance  of  a  board  of  vil- 
lage trustees,  granting  consent  to  erect  poles  and  string  wires 
for  electric  lighting  purposes,  is  a  legislative  act.^^  In  Penn- 
sylvania, a  resolution  awarding  a  contract  for  street  lighting  is 
a  ministerial  act,  which  need  not  be  advertised  or  recorded.  ^^ 
So  municipal  authorities  have  discretionary  power  to  grant 
franchises  to  electric  railways,  where  the  statute  authorizes 
them  to  permit  the  maintenance  of  "  horse  and  steam  rail- 
roads." ^^  And  the  power  given  the  aldermen  of  a  city  to  lo- 
cate poles,  etc.,  is  discretionary.^^     It  is  said  in  a  Xew  York 


Co.    V.   The   Whiting,   H.   &   E.   C. 
St.    Ry.   Co.,   139    Ind.   297,  6  Am. 
Eiec.  236,  246,  38  N.  £.  604. 
eSee  §§   141,   142,  herein. 

7  Barnes  v.  Dist.  of  Columbia,  91 
U.  S.  540,  644,  23  L.  Ed.  440,  per 
Hunt,  J.;  Commissioners  of  Albany 
Co.  V.  Commissioners  of  Laramie 
Co.,  92  U.  S.  310,  23  L.  Ed.  654, 
per  Clifford,  J.;  Cooley's  Const. 
Lim.    (6th    ed.),   pp.    138,   228. 

8  Thomas  v.  City  of  Richmond, 
12  Wall.  (U.  S.)  356,  per  Brad- 
ley, J.     See  §   145,  herein. 

oThe  Louisville  Bagging  Mfg. 
Co.  V.  The  Central  Pass.  Ry.  Co. 
(Louisville  L.  &  E.  Ct,  1890),  8 
Am.  Elec.  Cas.  261,  252,  per  Toney^ 
J.,  citing  Cooley  on  Const.  Lim.,  p. 
140;  Dill,  on  Mun.  Corp.,  §  308. 
In  same  case,  95  Ky.  50,  15  Ky. 
L.  Rep.  417,  23  S.  W.  592,  44  Am. 
St.  Rep.  203,  it  is  held  that  where 
the  general  assembly  has  delegated 
to    a    municipal     corporation    the 
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power  and  in  pursuance  thereof  it 
grants  by  ordinance  the  right  to 
construct  and  operate  an  electric 
railway,  the  right  thuB  given  is 
as  valid  and  effectual  as  if  con- 
ferred  directly   by   the   legislature. 

10  The  Consumers  Gas  &  Elec 
Light  Co.  V.  The  Congress  Spring 
Co.,  61  Hun  (N.  Y.),  133,  39  N. 
Y.  St.  R.  703,  16  N.  Y.  Supp.  624, 
3  Am.  Elec.  Cas.  211,  213,  per  Lan- 
don,  J. 

11  Seitzinger  v.  Tamaqua,  187 
Penn.  St.  539,  43  Week.  N.  of  Cas. 
236,  29  Pitts.  L.  Jour.  (N.  S.)  215, 
41  Atl.  454;  Schenek  v.  Olyphant, 
181  Pen.  St.  191,  37  AtL  258. 

12  So  held  in  Buckner  v.  Hart,  52 
Fed.  835,  4  Am.  Elec.  Cas.  21,  affd., 
54  Fed.  925. 

i«  Suburban  Light  &  Power  Co.  v. 
Board  of  Aldermen  of  Boston,  153 
Mass.  200,  3  Am.  Elec.  Cas.  82,  26 
N.  E.  447,  per  Mr.  Justice  Devens, 
citing    Hill    v.    Commissioners,    4 
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case,  that  "  The  rule  is  well  settled,  that  where  power  is  con- 
ferred on  public  officers  or  a  municipal  corporation  to  make 
improvements  and  to  keep  them  in  repair,  the  duty  to  make 
them  is  quasi-judicial  or  discretionary,  involving  a  determina- 
tion as  to  the  necessity,  requisite  capacity,  location,  etc. 
*  *  *  and  the  fact  that  this  power  is  placed  in  the  hands 
of  one  or  more  officers  is  only  another  form  for  the  execution 
thereof.  In  the  exercise  of  such  power,  the  proper  authorities 
have  made  a  contract  with  defendants  to  light  certain  of  the 
streets  and  the  common  council  has  authorized  defendants  to 
erect  the  necessary  poles,  pipes  or  other  fixtures  for  conduct- 
ing or  distributing  electricity  under  the  direction  of  the 
commissioner  of  public  works.  The  conmaissioner  had  given 
permission  to  erect  the  poles  objected  to,  and  it  thus  appearing 
that  the  city  authorities,  following  the  direction  of  the  legisla- 
ture, have  exercised  the  discretion  vested  in  them,  their  ac- 
tion becomes  conclusive.  *  *  *  The  manner  of  lighting 
the  streets  is  the  discretion  that  is  vested  in  the  city  authorities, 
and  they  having  exercised  such  discretion  *  *  *  their 
acts  cannot  be  reviewed  *  *  *  they  are  the  sole  and  ex- 
clusive judges  of  the  means  to  be  employed,  so  long  as  they  do 
not  authorize  a  use  which  '  is  subversive  of  and  repugnant  to 
the  use  of  the  street  as  an  open  public  street.'  "  ^*  In  a  Mis- 
souri case,  it  is  said  that  it  is  a  well-established  rule,  "  that  in 
all  matters  pertaining  to  the  police  regulation  of  municipalities, 
their  ordinances  being  in  the  nature  of  legislative  discretion, 
are  prima  facie  reasonable."  ^^  The  board  of  public  improve- 
ments of  St.  Louis  is  a  ministerial  board,  having  no  legisla- 
tive powers  further  than  to  regulate  its  own  business  and  gov- 
ernment, its  authority  being  limited  by  the  ordinances  and 
charter  of  the  city.*®     Where  the  question  was  as  to  the  power 

Gray   (Mass.),  414;  Commissioners  63  Fed.  68,  5  Am.   Elec.   Cas.   60, 

V.    City   of   Boston,   97   Mass.    555,  per  Phillips,  Dist.  J.,  a  case  relat- 

and  other  cases.  ing    to    the    municipal    control    of, 

i^Tuttle   V.    The    Brush    Electric  and    rental    charge    for    telegraph 

Ilium.  Co.,  50  N.  Y.  Super.  464,  1  poles. 

Am.   Elec.   Cas.   514,   515,   per   In-  instate    ex    rel.    Bell    Telephone 

graham,   J.  Co.   v.   Flad,   23   Mo.   A  pp.    185,   2 

15  St.  Louis  V.  Western  Un.  Teleg.  Am.   Elec.  Cas.   128.     See  §  144  et 

Co.   (U.  8.  C.  C,  E.  D.  Mo.,  1894),  seq.  herein. 
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of  the  board  of  electrical  control  to  grant  permits  for  the 
maintenance  of  poles  and  overhead  wires,  under  the  Xew  York 
Act  of  1887,  and  a  motion  was  made  to  continue  a  preliminary 
injunction,  restraining  the  granting  of  such  permits,  it  was 
held  that  discretionary  power  was  vested  in  the  board  to  be 
fairly  and  legitimately  exercised,  and  it  was  said:  "Whether 
a  proper  case  is  presented  for  authorizing  a  temporary  depar- 
ture from  tlie  general  scheme  must  in  the  first  place  be  deter- 
mined by  the  botfrd,  and  if  there  be  no  fraud  or  unlawful 
element  in  the  case,  the  court  should  not  exercise  its  restrain- 
ing power."  ^^ 

§  159.  Commissioner  of  water  supply,  gas  and  electricity— 
Charter  of  greater  New  York. —  Under  the  charter  of  greater 
New  York  the  commissioner  of  water  supply,  gas  and  elec- 
tricity has  cognizance  and  control  of  the  making  and  per- 
formance of  contracts  when  duly"  authorized,  and  for  the  exe- 
cution of  the  same  in  the  matter  of  furnishing  the  city  with 
gas,  electricity,  or  other  illurainants:  of  the  selecting,  locating 
and  removing  and  changing  of  lights ;  of  the  inspecting  of  gas 
and  electricity  used  for  lights,  heating  and  power  purposes, 
electric  meters,  electric  wires  and  of  all  lights  furnished  to 
the  city,  and  of  the  use  and  transmission  of  gas,  electricity, 
etc.,  across,  over  and  under  all  streets,  roads,  avenues,  parks, 
public  places  and  public  buildings:  of  the  construction  of 
electric  mains,  conduits,  conductors  and  subways  in  any  such 
streets,  etc.,  and  the  granting  permission  to  open  streets,  when 
approved  by  the  borough  president,  and  to  open  the  same  for 
the  purpose  of  carrying  on  therein  the  busines  of  transmitting, 
conducting,  using  and  selling  electricity,  etc.,  exempt  that  per- 
mission to  open  or  use  the  streets  cannot  be  granted  to  persons 
or  corporations  not  otherwise  duly  authorized  to  carry  on  busi- 
ness of  the  character  specified.  The  power  of  the  commissioner 
to  contract  is,  however,  restricted  in  certain  cases.  He  is 
further  empowered  to  inspect  electric  lights  furnished  the  city 
and  of  electric  meters  and  electric  wiring  and  to  cause  tests 

IT  Higgins  V.  Manhattan  Elec.  L.  Squire,  107  N.  Y.  693,  12  N.  Y.  St. 

Co.,  Lira.    (N.   Y.  Sup.  Ct,  Cham-  R.  832,  28  Week.  Dig.  175,  14N.E. 

bers,  1889),  3  Am.  Elec.  Cas.  167,  820,  2  Am.  Elec.  Cas.  177,  186,  case 

note,  per  Lawrence,  J.,  citing  Peo-  affd.,    145   U.   S.    175,   21   Sup.  Ct. 

pie  ex  rel.  N".  Y.  Elec.  Line  Co.  v.  880,  4  Am.  Elec.  Cas.  122. 
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to  be  made,  and  in  this  respect  certain  provisions  of  the  trans- 
portation corporations  law  are  repealed.  The  said  commis- 
sioner is  also  authorized  to  submit  to  the  board  of  aldermen 
proposed  ordinances  in  regard  to  electric  wires,  appliances  and 
currents  for  furnishing  light,  heat  or  power  in  any  building  in 
the  city,  and  what  such  ordinances  shall  prescribe  is  also  pro- 
vided for.  Further  provisions  also  exist  as  to  the  removal  of 
electric  wires;  concerning  electrical  conductors  underground, 
conduits  and  subways,  the  granting  of  permits  for  laying  wires 
in  conduits  or  subways,  or  stringing  them  above  ground. 
There  are  also  provisions  relating  to  the  regulation  of  streets 
by  the  board  of  aldermen  as  to  posts  for  telegraph  and  other 
wires  and  the  establishment  of  ordinances  by  said  board.  ^® 


IS  Ash's  Greater  New  York  Char- 
ter Annot.,  1906,  pp.  46,  340,  370- 
376. 

The  New  York  Times  of  March 
6th,  1907,  states  that  the  Page- 
Merritt  bill  to  govern  public  utili- 
ties, and  to  abolish  the  railroad, 
gas  and  eleetricitj,  and  rapid  tran- 
sit commissions,  is  to  be  intro- 
duced in  both  Senate  and  Assembly 
of  New  York. 

The  above  text  has  been  inserted 
in  place  of  the  text  in  the  first  edi- 
tion of  Electric  law,  which  read  as 
follows:  §  159, Board  of  PuhHc  Itn- 
provem  enta  —  <idm  inistra  tive  de- 
partment —  Oreater  Neto  York 
Charter  (see  §  263  herein)  Under 
the  charter  of  Greater  New  York 
city,  the  board  of  public  improve- 
ments and  the  departments  repre- 
Hented  therein  belong  to  the  admin- 
istrative department.  It  is  the  duty 
of  said  board  to  prepare  and  recom- 
mend to  the  municipal  assembly  all 
ordinances  and  resolutions  regulat- 
ing the  laying  of  electric  wires 
underground,  "the  lighting  of  all 
public  thoroughfares,  places, 
bridges  and  buildings,  the  inspect- 
ing and  testing  of  gas  or  electricity 
employed  for  light,  heating  and 
power,  gas  meters,  electric  meters, 


electric  wires,  the  use  and  trans- 
mission of  electricity  for  all  pur- 
poses in,  upon,  across,  over  and 
under  all  streets  and  public  build- 
ings, and  the  opening  of  street  sur- 
faces for  the  business  of  manufac- 
turing, using  and  selling  electric- 
ity." Green's  Greater  New  York 
Charter,  p.  30,  §  96,  pp.  146,  147, 
§416  (§  96  am'd  §  416  repealed). 
There  are  also  provisions  as  to  the 
jurisdiction,  control,  powers  and 
duties  of  the  commissioner  of  the 
department  of  public  buildings, 
lighting  and  supplies  —  as  to  the 
duties  of  the  consulting  engineer  ot 
lighting  and  electricity  —  provi- 
sions regulating  the  inspection  ot 
electric  lights  and  metres,  the 
inspection  and  removal  of  elec- 
tric wires,  also  relating  to  un- 
derground electrical  conductors,  the 
procedure  in  such  matters  and  to 
the  enactment  of  ordinances  regu- 
lating the  construction,  use  and 
management  of  electrical  conduc- 
tors. Said  charter  also  specifies  in 
this  connection  what  are  police  reg- 
ulations, the  duty  of  commission- 
ers, provides  that  the  board  of  elec- 
trical control  of  New  York  and  the 
commissioners  of  electrical  subways 
of  Brooklyn  shall  turn  over  and  de- 
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§  160.  Local  govemment  ag^encies  —  Sub-delegation  of  pow- 
en.—  The  power  of  local  government  agencies  to  delegate  their 
authority  must  first  be  sought  for  in  the  Constitution,  statute 
or  charter,  which  must  control  the  determination  of  the  extent 
of  its  authority.^®  If  certain  municipal  bodies  are  intrusted 
with  legislative  powers,  this  involves  the  exercise  of  judgment 
and  discretion,  and  such  powers  cannot  be  delegated,  but  must 
be  exercised  under  the  immediate  authority  of  the  corporation 
or  designated  municipal  body  itself,  nor  can  the  municipality, 
in  the  absence  of  clearly  delegated  authority,  surrender  or  dele- 
gate by  contract,  to  corporate  or  natural  private  persons,  pub- 
lice  property  held  by  it  in  trust  for  the  benefit  of  the  public. 
It  cannot  abdicate  its  control  over  such  property.^ 

§  160a.  Federal  and  State  Constitution  —  Electrocution. —  A 
statute  which  provides  for  the  infliction  of  a  death  penalty  by 


liver  to  the  comniisBioners  of  pub- 
lic buildings,  lighting  and  supplies, 
all  maps,  etc.,  relating  to  the  con- 
struction and  location  of  electrical 
conductors,  conduits  and  subways, 
and  also  as  to  the  devolution  of 
powers  of  former  boards.  Green's 
Greater  New  York  Charter,  pp. 
201-209,  §§  572-588  (§§  572-574 
repealed,  §§  575-578  revised.  See 
chapter  XX,  herein,  as  to  subways, 
conduits  and  underground  wires. 
That  a  Code  compiled  by  a  city  at- 
torney may  be  adopted  by  ordi- 
nance by  a  city  council,  see  Garrett 
V.  Janes,  65  Md.  160,  3  Atl.  507; 
Western,  etc.,  R.  Co.  v.  Young,  81 
Ga.   397,    10    S.    E.    197. 

i»  See  §   144  et  seq.,  herein. 

20 "  Powers  are  conferred  upon 
municipal  corporations  for  public 
purposes,  and  as  their  legislative 
powers  cannot  be  delegated  so  they 
cannot,  without  legislative  author- 
ity, express  or  implied,  be  bar- 
gained or  bartered  away."  1  Dill, 
on  Mun.  Corp.,  §  97;  State  ex  rel. 
St.  Louis  Underground  Service  Co. 
V.  Murphy,  134  Mo.  648,  34  S.  W. 
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51,  34  L.  R.  A.  369,  affd.,  35  S. 
W.  1134  (compare  State,  National 
Subway  Co.  v.  St.  Louis,  145  Mo. 
551,  46  S.  W.  981,  42  L.  R.  A. 
113),  6  Am.  Elec.  Cas.  84,  85.  In 
this  case  it  was  held  that  a  city 
could  not  unreservedly  grant  away 
the  use  of  the  public  streets  to  pri- 
vate persons  for  electrical  subways. 
•*  Another  and  very  important  limi- 
tation which  rests  upon  municipal 
powers,  is  that  they  shall  be  exe- 
cuted by  the  municipality  itself,  or 
by  such  agencies  or  officers  as  the 
statute  has  pointed  out.  So  far  as 
its  functions  are  legislative,  tbey 
rest  in  the  discretion  and  judg- 
ment of  the  municipal  body  intrust- 
ed with  them,  and  that  body  cannot 
refer  the  exercise  of  the  power  to 
the  discretion  and  judgment  of  its 
subordinates  or  of  any  other  au- 
thority." Cooley  on  Const.  Lim. 
(6th  ed.)  248;  Florida,  C.  &  P.  R- 
Co.  V.  Ocala  Street  A  S.  R.  Co.,  39 
Fla.  306,  22  So.  692,  7  Am.  &  Eng. 
R.  Cas.  (N.  S.)  680;  State  ex  rel. 
Henderson  v.  Bell,  34  Ohio  St.  194. 
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causing  to  pass  through  the  body  of  the  convict  a  current  of 
electricity  of  sufficient  intensity  to  cause  death,  and  that  the 
application  of  such  current  must  be  continued  until  such  con- 
vict is  dead,  is  not  within  the  inhibition  of  the  Federal  Con- 
stitution as  to  the  passage  of  ex  post  facto  laws  where  the  stat- 
ute provides  that  "  a  crime  punishable  by  death,  committed 
after  the  beginning  of  the  day  when  this  act  takes  effect,  must 
be  punished  according  to  the  provisions  of  the  act,  and  not 
otherwise,"  and  the  crime  was  committed  about  three  months 
after  the  statute  took  effect.  Said  statute  is  not  within  the 
provisions  of  the  Federal  constitutional  amendment,  or  of  the 
State  Constitution  which  prohibit  the  infliction  of  cruel  and 
unusual  punishments.  Said  amendment  does  not  apply  to 
States,  but  only  to  the  National  Government;  nor  does  such 
statute  infringe  that  provision  of  the  Fourteenth  Amendment 
of  the  United  States  Constitution  which  prohibits  any  State 
from  making  or  enforcing  any  laws  abridging  the  privileges 
or  immunities  of  citizens  of  the  United  States.  The  decision 
of  the  State  courts  sustaining  the  validity  of  such  an  enactr 
ment  under  the  State  Constitution  is  not  re-examinable  by  the 
United  States  Supreme  Court,  "  nor  was  that  decision  against 
any  title,  right,  privilege  or  immunity  specially  set  up  or 
claimed  by  the  petitioner  under  the  Constitution  of  the  United 
States."  In  these  cases  it  was  also  held  that  the  decision  of 
the  legislature,  upon  the  fact  whether  said  punishment  by  death 
by  electricity  was  cruel  or  unusual  was  binding  upon  the  courts. 
There  was,  however,  a  mass  of  evidence  before  the  State  court 
npon  this  point,  but  it  was  held  insufficient  to  sustain  the  bur- 
den of  proof  that  said  punishment  was  cruel  and  unusual.  ^^ 
So  in  Massachusetts  it  is  held  that  the  electrocution  law  is  not 
a  cruel  and  imusual  punishment  within  the  Declaration  of 
Righta.M 


*i  In  re  Kemmler,  136  U.  S.  436, 
3  Am.  Elec.  Gas.  842;  10  Sup.  Ct. 
WO;  People,  Kemmler  v.  Durston, 
119  N.  Y.  569,  7  N.  Y.  Crim.  Rep. 
457,  30  N.  Y.  St.  R.  203,  24  N.  E. 
6,  3  Am.  Elec.  Cas.  134,  affg.  55 
Hun  (N.  Y.),  64,  27  N.  Y.  St.  R. 
9«6,  7  N.  Y.  Crim.  Rep.  304,  7  N. 
Y.  Supp.  81b,  affg.  7  N.  Y.  Crim. 
Rep.  350,  7  N.  Y.  Siipp.  145;  fol- 
lowed,  People  v.  Kemmler,  119  N. 


Y.  586,  24  N.  E.  9.  Death  penalty 
shall  be  by  electrocution.  Acts  and 
Resolves,  Mass.,  chap.  326,  §  6. 

22  In  re  Storti,  178  Mass.  549,  60 
N.  E.  210,  7  Am.  Elec.  Cas.  817,  62 
L.  R.  A.  520;  stat.  1898,  c.  326,  § 
6.  See  In  re  Storti,  100  Fed.  807; 
Storti  V.  Commonwealth  of  Massa- 
chusetts, 183  U.  S.  138,  22  Sup.  Ct. 
72. 
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CONBTBUCTION CONSTITLTIONS,    STATUTES    AND   OBDINAI7CE8. 


§  161.     Construction     of    Conatitu-      §  109. 
tion. 

162.  Construction     of     statutes, 

ordinances  and  grants  — 
General  rules.  170. 

163.  Construction     of     statutes, 

ordinances  and  grants —  170a. 

General    rules    continued. 

163a.  Construction     of     statutes,  171. 

ordinances  and  grants  — 
General    rules    continued. 

163b.  Statute  construed  as  decla-  171a. 

ration  of  general  law  — 
Eminent  domain.  172. 

163c.  Construction    — •    Vested 
rights  —  Grants  and  con- 
tracts —  Delegation     of  173. 
power. 

164.  Construction  —  Grants   of 

exclusive  privileges.  173a. 

165.  Construction    of    words    in  173b. 

statutes  —  General   rules. 

166.  Construction      of      special 

words  and  clauses  —  Tel- 
egraph     and      telephone  173c. 
cases.                                              174. 
166a.  Construction     —     **  Public 
h  i  g  h  w  a  y,"    "public 
roads,"  etc. 

167.  Construction      —      Special  176. 

words  in  telegraph  con- 
tract with  railroad  —  Ex- 
clusive  rights.  176. 

168.  Construction      of      special 

words  and  clauses  — 
Electric   railways. 
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Construction  of  special 
words  and  clauses — 
Electric  light,  etc.,  com- 
panies. 

Construction  —  "  Prop- 
erty "  —  Taxation. 

Construction  —  Taxation 
— "  Franchise." 

Construction  of  special 
words  and  clauses  — 
Penalty  statutes. 

Construction  —  More  than 
one  subject  —  Title  of  act 

Construction  of  statute  — 
More  than  one  subject  — 
Decisions. 

Construction  —  Statute — 
Ordinance  or  contract — 
Partly  valid. 

Same  subject. 

When  ordinance  invalid  — 
Distinction  between  in- 
validity and  partial  in- 
validity. 

Construction  —  Repeals. 

Construction  —  Prior  and 
subsequent  statutes  — 
General  and  special  laws 
—  Repeal  —  Decisions. 

Construction  —  Statutes  — 
Ordinances  —  Telegraph 
and  telephone  decisions. 

Construction  —  Constitu- 
tion —  Statutes  —  Or- 
dinances —  Street  rail- 
way decisions. 


8TATDTES    AND   ORDINANCES. 


§    161 


§  176a.  Construction  of  ordinances 
—  Extension  of  fran- 
chise —  Rates  of  fare  — 
Impairment  clause  of 
Constitution. 
177.  Construction  —  Constitu- 
tion —  Statutes  —  Or- 
dinances —  Street  rail- 
way  decisions   continued. 


§  178.  Construction  —  Statutes 
and  ordinances  —  Elec- 
tric light  corporations. 

178a.  Construction  —  Cutting 
Electric  light  wires  — 
Moving  building  — "  Any 
such   company," 

179.  Construction  —  Penalty 
statutes    and   ordinances. 


§  161.  Constmction  of  Constitution. —  A  construction  will 
not  be  placed  on  a  Constitution  by  the  legislature,  which  will 
be  binding  on  the  courts.^  But,  even  though  no  usage  for  any 
course  of  years  nor  any  number  of  legislative  or  judicial  de- 
cisions will  sanction  a  violation  of  the  fundamental  law,  clearly 
expressed  or  necessarily  understood,  yet  it  is  declared  that  it 
requires  a  clear  case  to  set  aside  a  statute  as  unconstitutional, 
where,  for  more  than  thirty  years,  the  right  to  appropriate  high- 
ways to  such  a  public  use  as  a  telegraph  line  has  been  asserted 
and  the  statutes  in  regard  to  it  have  been  expounded  in  the 
courts  and  unquestioned,  and  parties  whose  estates  and  inter- 
ests have  been  affected  have  acquiesced  therein,^  and  the  same 
rule  substantially  has  been  applied  to  a  constitutional  provision 
against  creating  corporations  by  special  acts,  and  the  construc- 
tion thereunder  of  a  legislative  enactment  regulating  rates  of 
fare  on  street  railways.*  It  is  said  by  the  court  in  an  Illinois 
case,*  that  "  It  is  the  province  and  duty  of  courts  to  determine 
the  meaning  and  true  construction  of  constitutions  and  statutes, 
but  when  the  legislative  department,  in  the  enactment  of  laws, 
and  the  executive  officers,  charged  with  the  duty  of  enforcing 
or  applying  constitutional  provisions  and  statutes,  have,  by  con- 
temporaneous, long,  uniform  and  practical  construction  of  a 
constitutional  or  statutory  provision,  accepted  and  acted  upon 
it  as  having  a  definite  and  particular  meaning,  the  conclusion 
so  reached  and  acted  upon  by  the  legislative  department  and 


1  State  ▼.  Spears  (Tenn.  Ch.  App., 
18M),  63  S.  W.  247. 

*  Pierce  v.  Drew,  136  Mass.  75,  49 
Am.  Rep.  7,  1  Am.  Elec.  Cas.  671, 
per  Devens«  J.    See  §  181,  herein. 

'Indianapolis  y.  Nayin,  151  Ind. 
139,  47  S.  E.  625,  41  L.  R.  A.  337, 


14  Nat.  Corp.  Rep.  774;  rehearing 
denied,  151  Ind.  156,  51  N.  E.  80, 
41  L.  R.  A.  344,  30  Chic.  L.  News, 
414;   Ind.  Const.,  art.  11,  §  13. 

*Nye   V.    Foreman,    215    111.   285, 
288,  74  N.  E.  140,  per  Boggs,  J. 
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executive  oflBcers  will,  in  view  of  the  groat  injury  and  injus- 
tice which  would  result  from  a  change  in  such  construction 
and  meaning,  be  accorded  great  weight  by  the  judiciary  when 
that  department  of  the  government  is  called  upon  to  construe 
the  law,  and  will,  in  general,  control,  whenever  the  question 
is  in  a  degree  doubtful  or  open  to  reasonable  debate."*  But 
where  the  construction  of  a  Constitution  is  involved,  respect- 
ing the  power  to  extend  the  term  of  corporate  existence  and 
only  a  few  statutes  thereon  have  been  enacted,  none  of  which 
have  been  before  the  courts,  the  fact  is  of  little  or  no  force, 
that  numerous  acts  amending  special  charters  have  been  passed 
since  the  adoption  of  the  Constitution,  and  that  the  people  and 
other  departments  of  the  State  Government  have  acquiesced 
therein.® 


§  162.  Constmction  of  statutes,  ordinances  and.  grants  — 
General  rales. —  It  may  be  stated  as  an  essential  preliminary 
to  the  construction  of  a  statute,  that  the  legislature  has  power 
to  pass  any  law  it  may  deem  necessary  for  the  public  good,  not 
inconsistent  with  the  first  principles  of  government,  nor  con- 
trary to  the  provisions  of  the  Constitution  of  the  State  or  of 
the  United  States.*^  A  statute  speaks  from  the  time  it  takes 
effect.®  Every  word  of  a  statute  presumptively  is  to  have  some 
force  or  effect  in  its  construction.'  Prima  facie,  a  statute 
or  ordinance  will  be  assumed  to  have  been  properly  enacted 
or  authorized,^  ^  since  the  presumption  is  always  in  favor  of 
the  constitutionality  of  a  statute;  and  only  in  case  of  a  cle^r 


8  Examine  State  v.  Galiisha  (Neb. 
1905),  104  N.  W.  197;  Smith  v. 
Bryan,  100  Va.  199,  4  Va.  Sup.  Ct. 
R.  121,  40  S.  E.  652. 

0  Bank  of  Commerce  v.  Wiltsie, 
153  Ind.  460,  53  N.  E.  950;  Const. 
Ind.,  1851,  art.  1,  §  23.  *' The  gen- 
eral assembly  shall  not  grant  to  any 
citizen,  or  class  of  citizens,  privi- 
leges or  immunities  which,  upon  the 
same  terms,  shall  not  belong  equally 
to  all  citizens." 

7  Rathbone  v.  Wirth,  6  App.  Div. 
277,  284,  40  N.  Y.  Supp.  535,  per 
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llerrick,  J.;  case  aff'd  150  N.  Y. 
459,  45  N.  E.  15. 

« Gilbert  v.  Ackerman,  159  N.  Y. 
118,  53  N.  E.  753,  29  Civ.  Proc.  93, 
45  L.  R.  A.  118,  affg.  33  N.  Y.  App. 
Div.  371,  54  N.  Y.  Supp.  113. 

0  Browne  v.  Turner,  174  Mass.  150, 
54  N.  E.  510.  See  §  165  herein. 
See  Mcintosh  v.  Johnson,  51  Neo. 
33,  70  N.  W.  522. 

10  I-.evis  V.  City  of  Newton  (U.  S. 
C.  C,  S.  D.  Iowa ) ,  75  Fed.  884,  6 
Am.  Elec.  Cas.  13,  36,  per  Wool- 
son,  Dist.  J. 
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conflict  with  the  fundamental  law  will  an  act  of  the  legisla- 
ture be  deemed  invalid,^  ^  Again^  courts  cannot  inquire  into 
the  motives  or  purposes  inducing  legislation,  in  order  to 
give  to  it  a  design  contrary  to  that  clearly  expressed  or  fairly 
implied  in  its  enactmeht  of  the  statute,  nor  can  other  than 
public  motives  be  imputed.  It  is  possible,  however,  to  show 
that  in  fact  all  or  the  larger  part  of  the  benefits  will  inure 
to  a  few  individuals,^*  and  this  rule  extends  to  legislative  acts 
of  a  common  council  of  a  city,  granting  consent  to  construct 
a  street  railroad.^  ^  So,  extraneous  proof  cannot  be  used  to 
overthrow  a  law;  matters  of  which  the  court  can  take  judicial 
notice  must  be  shown,  or  the  unconstitutionality  of  the  law 
must  be  evidenced  by  the  language  of  the  law  itself.**  A  stat- 
ute need  not  necessarily  contravene  any  express  constitutional 


"Bell  V.  Gaynor,  14  Misc.  Kep. 
334,  339,  36  N.  Y.  Supp.  122,  71  N. 
Y.  St.  R.  71,  per  Geigerich,  J.; 
Rathbone  v.  Wirth,  6  N.  Y.  App. 
Div.  277,  284,  40  N.  Y.  Supp.  636, 
case  affd.  160  N.  Y.  469,  46  N.  £. 
15,  per  Uerriek,  J.  (citing  People, 
Kemmler  v.  Durston,  119  N.  Y. 
569,  24  N.  E.  9);  Townsend  Gas 
t  Electric  Co.  v.  Hill,  24  Wash. 
469,  64  Pac.  778.  Examine  City  ot 
Austin  V.  Cahill  (Tex.  Sup.  Ct. 
1905),  88  S.  W.  642. 

n  Waterloo  Woolen  Mfg.  Co.  v. 
Shanahan,  128  N.  Y.  346,  360,  28 
N.  E.  358,  per  O'Brien,  J.,  citing 
with  approval  People,  Kemmler  v. 
Durston,  119  N.  Y.  569,  7  N.  Y.  Cr. 
Rep.  457,  39  N.  Y.  St.  R.  203,  24 
X.  E.  0,  3  Am.  Elec.  Cas.  832,  affd., 
136  U.  S.  436,  3  Am.  Elec.  Cas.  842; 
Kittinger  v.  Buffalo  Traction  Co., 
160  N.  Y.  377,  64  N.  E.  1081,  affg. 
25  N.  Y.  App.  Div.  329,  49  N.  Y.  St. 
R.  713. 

See  United  States:  Southern  R. 
Co.  V.  Local  Union.  Ill  Fed.  49. 
nUnois:     Eddy  v.  Morgan,  216  111. 


437,  76  N.  E.  174,  revg.  118  111.  App. 
138.  Minnesota:  State  v.  Board 
of  Commr's  of  Polk  County,  87 
Minn.  326,  60  L.  R.  A.  161,  92  N. 
W.  216.  yebraska:  See  Kelley  v. 
Gage  County,  67  Neb.  7,  11,  93  N. 
W.  194.  New  York:  People, 
Mitchell  v.  Sturges,  156  N.  Y.  580, 
51  N.  E.  296,  affg.  27  App.  Div.  387, 
60  N.  Y.  Supp.  6. 

"  The  motives  or  influences  that 
led  the  councilmen  to  pass  the  reso- 
lution were  irrelevant  if  the  subject 
matter  was  within  the  scope  of 
their  authority."  Coverdale  v.  Ed- 
wards, 166  Ind.  374,  68  N.  E.  495, 
7  Am.  Elec.  Cas.  16,  23. 

IS  Kittinger  v.  Buffalo  Traction 
Co.,  160  N.  Y.  377,  64  N.  E.  1081, 
affg.  26  N.  Y.  App.  Div.  329,  49  .N. 
Y.  St.  R.  713,  such  ordinance  is  leg- 
islative not  administrative. 

1*  People,  Kemmler  v.  Durston, 
119  N.  Y.  669,  7  N.  Y.  Cr.  Rep.  467, 
39  N.  Y.  St.  R.  203,  24  N.  E.  9, 
3  Am.  Elec.  Cas.  832,  affd.,  136  U. 
S.  436,  3  Am.  Elec.  Cas.  842,  10 
Sup.  Ct.  930. 
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provision  to  be  invalid.     It  is  sufficient  that  it  is  inhibited  by 
the  general  scope  and  purposes  of  the  fundamental  law.^' 

§  163.  CoBBtmction  of  statutes,  ardinances  and  gnmti— 
General  roles  continned.—-  Every  public  grant  of  property  or  of 
privileges  or  franchises,  if  ambiguous,  is  to  be  construed  against 
the  grantee  and  in  favor  of  the  public,  because  an  intention  on 
the  part  of  the  Government  to  grant  to  private  persons  or  to  a 
particular  corporation,  property  or  rights  in  which  the  whole 
public  is  interested,  cannot  be  presumed,  unless  unequivocally 
expressed,  or  necessarily  to  be  implied  in  the  terms  of  the  grant 
and  because  the  grant  is  supposed  to  be  made  at  the  solicita- 
tion of  the  grantee  and  to  be  drawn  up  by  him  or  his  agents 
and,  therefore,  the  words  are  to  be  treated  as  those  of  the  gran- 
tee.*' It  is  not  be  presumed  that  the  legislature  intended  any 
part  of  a  statute  to  be  without  meaning,"  and  courts  will  ac- 
cept a  construction  which  upholds  rather  than  one  which  de- 
stroys an  ordinance.'®  All  statutes  in  pari  materia  are  to  be 
read  and  construed  together,  as  if  they  formed  parts  of  the 
same  statute.'®  A  city  charter  will  give  it  no  rights  other  than 
those  expressly  or  by  necessary  implication  conferred,  and 
courts  are  not  disposed  to  extend  or  enlarge  the  powers  of 
municipalities  by  implication,  but  have  generally  as  a  rule  ap- 


is state,  Smythe  v.  Moores,  55 
Neb.  480,  76  N.  W.  175,  41  L.  R.  A. 
624,  citing  numerous  cases. 

i«  Edison  Electric  Ilium.  Co.  of 
Baltimore  v.  Hooper,  85  Md.  110,  36 
Atl.  113,  6  Am.  Elec.  Cas.  8,  12, 
language  of  Briscoe,  J.,  who  cites 
Central  Transp.  Co.  v.  Puilman  Pal- 
ace Car  Co.,  139  U.  S.  24,  11  Sup. 
Ct.  478.     See  §  163  c.  herein. 

IT  Postal  Teleg.  Cable  Co.  v.  Nor- 
folk &  Western  R.  Co.,  88  Va.  920, 
4  Am.  Elec.  Cas.  225,  231,  14  S.  E. 
203,  per  Lacy,  J. 

18  Levis  V.  City  of  Newton  (U.  S. 
C.  C,  S.  D.  Iowa),  75  Fed.  884,  6 
Am.  Elec.  Cas.  13,  35,  per  Woolson, 
Dist.  J. 

i»  Postal  Teleg.  Cable  Co.  v.  Nor- 
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folk  &  Western  R.  Co.,  8  Va.  920, 
4  Am.  Elec.  Cas.  225,  231,  14  S.  E. 
803,  per  Lacy,  J.  See  also  State  v. 
Gerhardt,  145  Ind.  439,  44  N.  E. 
469.  33  L.  R.  A.  313;  Powell  v. 
Sherwood,  162  Mo.  605,  63  S.  W. 
485;  Carthage,  City  of,  v.  Carthage 
Light  Co.,  97  Mo.  20,  70  S.  W.  936, 
8  Am.  Elec.  Cas.  143,  145;  Grimes 
V.  Reynolds,  94  Mo.  App.  678,  68  S. 
W.  588,  affd.  184  Mo.  679,  83  S.  W. 
1132;  Springfield  v.  SUrke,  93  Mo. 
App.  70;  Lognn  County  v.  Carna- 
han,  66  Neb.  694,  95  N.,  W.  812; 
Dawson  County  v.  Clark,  58  Neb. 
756,  79  N.  W.  822 ;  Wabash  R.  Co. 
V.  Fox,  64  Ohio  St.  133,  59  N.  E. 
888. 
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plied  to  their  charter  powers,  the  same  strict  construction  as  in 
case  of  private  corporations,  and  the  presumption  exists  that 
the  State  has  expressly,  in  terms,  granted  all  that  it  designed 
to  grant,  and  ambiguities  will  be  resolved  in  favor  of  the  pub- 
lic. But  the  legislative  purpose  as  fairly  expressed  by  clear 
terms  upon  the  entire  charter,  should  not  be  limited  by  an  un- 
reasonably strict  construction.  Therefore,  a  city  which  is  in- 
vested with  no  exclusive  rights,  franchises  or  privileges  cannot 
confer  exclusive  privileges  upon  one  electric-light  company  in 
the  use  of  its  streets.^  Where  an  enacting  clause  of  a  statute, 
general  in  its  scope  and  language,  is  followed  by  a  restricting 
clause,  it  will  be  construed  strictly  and  limited  to  objects  fairly 
within  its  terms.  ^^ 

§  163a.  Constmction  of  statutes,  ordinances  and  grants  — 
General  rules  continned. —  It  may  be  stated  as  a  general  rule 
that  the  purpose  of  construction  is  to  ascertain  the  legislative 
intention,  and  when  ascertained  such  intention  ought  to  gov- 
em.^^     So  where  the  legislature  considers  and  deals  with  a 


20  Grand  Rapids  Elec.  L.  &  P.  Co. 
V.  Grand  Rapids  Edison  Elec.  L.  & 
F.  G.  Co.,  33  Fed.  659,  2  Am.  Elec. 
Caa.  152. 

In  Water,  Light  &  Gas  Co.  v. 
City  of  Hutchinson,  144  Fed.  256, 
263,  Pollock,  Dist.  J.,  quotes  from 
Mintum  v.  Larue,  23  How.  (U. 
S.)  435,  16  L.  Ed.  574,  as  follows: 
"  *  It  is  a  well  settled  rule  of  con- 
struction of  grants  by  the  legisla- 
ture to  corporations,  whether  public 
or  private,  that  only  such  powers  or 
rights  can  be  exercised  under  them 
as  are  clearly  comprehended  within 
the  words  of  the  act  or  derived 
therefrom  by  necessaiy  implication, 
regard  being  had  to  the  objects  of 
the  grant.  Any  ambiguity  or  doubt 
arising  out  of  the  terms  used  by  the 
legislature  must  be  resolved  in  favor 
of  the  public' " 

» Southern  Bell  Teleph.  Co.  v. 
D*Alcmbert€,  39  Fla.  26,  21  So.  570. 


22  United  States :  Matthews,  In  re. 
109  Fed.  603  (See  119  Fed.  1,  7, 
8.)  District  Columbia:  United 
States  Elect.  Light  Co.  v.  Ross  (D. 
C),  24  Wash.  L.  Rep.  775,  838. 
Idaho:  Cooperative  Ins.  Co.  v. 
Myer,  10  Idaho,  294,  77  Pac. 
G28.  Illinois  I  Struthers  v.  Peo- 
ple, 116  111.  App.  481.  Iowa: 
Shonkwiler  v.  Stewart,  104  Iowa,  67, 
73  N.  W.  479.  Maryland:  Hooper 
V.  Creager,  84  Md.  195,  25  Atl.  967, 
1103,  35  L.  R.  A.  202.  Missouri: 
Grimes  v.  Reynolds,  94  Mo.  App. 
578,  affd.  184  Mo.  678,  83  S.  W. 
1132.  Nebraska:  Parker  v.  No- 
thomb,  65  Neb.  314,  317,  93  N.  W. 
851 ;  Goble  v.  Simeral,  67  Neb.  276, 
93  N.  W.  235.  Nevada:  State, 
Jones  v.  Mack,  23  Nev.  359,  47  Pac. 
763.  North  Carolina:  Blair  v. 
Coakley,  136  N.  C.  405,  48  S.  E. 
804.  Ohio:  Slinghiff  v.  Weaver, 
66    Ohio    St.  .621,    64    N.    E.    674. 
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subject  and  expresses  its  purpose  and  intent,  a  contrary  pur- 
pose should  not  be  ascribed  to  the  legislature  by  mere  construc- 
tion of  another  statute,  which  may  have  its  full  expressed  effect 
without  such  incongruous  interpretation.^'  And  as  a  rule  of 
construction  a  statute  amended  is  to  be  understood  in  the  same 
sense  exactly  as  if  it  had  read  from  the  beginning  as  it  does 
amended.^*  Recitals  in  a  preamble  may  constitute  no  part 
of  a  resolution,  and  where  the  terms  of  the  latter  are  clear  the 
meaning  cannot  be  clouded  by  the  preamble,  even  though  it 
may  be  resorted  to  as  an  aid  in  the  interpretation  in  case  of 
ambiguity.^"  Again,  a  declaration  in  the  title  of  State  stat- 
utes that  they  concern  horse  railways,  where  it  is  apparent  that 
these  terms  were  intended  to  indicate  street  railways  as  dis- 
tinguished  from  steam  railways,  will  not,  because  of  a  consti- 
tutional provision  that  the  object  of  the  statute  must  be  ex- 
pressed in  the  title,  prevent  the  city  from  exercising  its  powers 
under  the  statute  in  such  manner  as  to  authorize  the  use  of 
other  power  such  as  cable  or  electricity.** 


South  Carolina:  Kaufman  v.  Car- 
ter, 67  S.  C.  312,  46  8.  E.  211. 
Wiaconain:  Rossmiller  v.  State, 
114  Wis.   169,  89  N.  W.  839. 

28  Point  Pleasant  Elec.  L.  &  P. 
Co.  V.  Borough  of  Bay  Head,  62  N. 
J.  £q.  296,  49  Atl.  1108,  8  Am. 
Elec.  Cas.  230,  234. 

24  Blair  v.  City  of  Chicago,  201 
U.  S.  400,  26  Sup.  Ct.  427,  50  L. 
Ed.  801,  revg.  132  Fed.  848. 

26  Coverdale  v.  Edwards,  155  Ind. 
374,  68  N.  E.  495,  7  Am.  Elec.  Cas. 
15,  22.  Examine  State  v.  Ohio  Oil 
Co.,  150  Ind.  21,  49  N.  E.  809. 

When  resort  to  preamble  may  and 
may  not  be  had.  See  Lackland  v. 
Walker,  151  Mo.  210,  52  S.  W.  414. 

Preamble  and  title  may  be  re- 
sorted to  Garrick  v.  Florida  C.  &  P. 
R.  Co.,  63  S.  C.  448,  31  S.  E.  334, 
13  Am.  &  Eng.  R.  Cas.  N.  S.  541, 
31  S.  E.  334. 

Terms  of  statute  cannot  be  ex- 
tended   by    preamble,    Kennaird    v. 
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Cory,  78  Law  T.  Rep.  816,  67  L.  J. 
Q.  B.  N.  S.  809  [1898],  2  Q.  B.  578. 

2«  Blair  v.  City  of  Chicago,  201 
U.  S.  400,  26  Sup.  Ct.  427,  60  L. 
Ed.  801,  rev'g  132  Fed.  848. 

Title  (M  aid  to  oonstructioHy  see 
the  following  cases:  United  States: 
Cornell  v.  Coyne,  192  U.  S.  418,  24 
Sup.  Ct.  383,  48  L.  Ed.  504  (Title 
cannot  be  resorted  to  if  language 
clear)  ;  United  States  v.  Oregon  k 
C.  R.  Co..  164  U.  S.  526,  17  Sup. 
Ct.  65,  41  L.  Ed.  541  (no  aid  unless 
language  ambiguous  or  doubtful ) ; 
United  Stotes  v.  McCrory,  119  Fed. 
861  (no  part  of  statute  and  cannot 
control  unless  language  of  enact- 
ment ambiguous  or  doubtful) ;  The 
New  York,  108  Fed.  102, 47  C.  C.  A. 
232  (cannot  be  resorted  to  to  ex- 
tend terms  of  act  although  may  be 
considered  if  language  doubtful, 
etc.).  Illinois:  South  Park  CornVs 
V.  First  Nat.  Bk.,  177  111.  234,  52 
N,   E.   365,   31    Chic.   Leg.   N.  166 


STATUTES   AND    OKDINANCES.        §§    163b,    163c 

§  168b.  Statute  constmed  as  declaration  of  general  law  — 
Eminent  domain. —  The  construction  of  a  statute  may  be  such 
as  to  constitute  merely  a  declaration  of  a  general  rule  of  law 
which  would  have  been  in  force  irrespective  of  the  enactment: 
as  where,  from  a  consideration  of  the  words  used  and  the  gen- 
eral tenor  of  the  law  which  controls  the  devotion  of  private 
property  to  public  use,  it  may  be  deduced  that  the  intent  of 
the  legislature  was  to  provide  that  property  devoted  to  a  public 
use  might  be  devoted  to  a  second  use  which  would  not  inter- 
fere with  the  first,  whenever  its  use  by  a  person  empowered  to 
exercise  the  right  of  eminent  domain  might  be  deemed  neces- 
sary, it  not  being  intended  to  require  that  absolute  necessity 
for  devotion  to  the  second  use  should  exist,  it  being  only  re- 
quired that  the  second  use  be  more  necessary  than  the  first  and 
that  the  second  use  does  not  interfere  with,  injure  or  destroy 
the  first  use.^^ 

§  163c.  Constniotion  —  Vested  rights  —  Grants  and  con- 
tracts —  Delegation  of  power.—  Vested  rights  are  not  to  be  in- 
terfered with  if  any    other   reasonable  construction   can   be 


( may  be  resorted  to ) .  Ifew  Jersey : 
Lawless  v.  Fleming,  56  N.  J.  Eq. 
815,  40  Alt.  638  (may  limit  effect 
of  statute).  Oklahoma'.  Choctaw 
O.  &  O.  R.  Co.  V.  Alexander,  7  Okla. 
379,  52  Pac.  944,  i^ffd.,  7  Okla.  591, 
54  Pac  421  (may  be  resorted  to  in 
case  of  ambiguity  but  will  not  con- 
trol clearly  expressed  language). 
Oregani  State  v.  Robinson,  32 
Oreg.  43,  48  Pac.  357  (Is  impor- 
tant aid  in  construction).  Pennayl- 
roftto :  Commonwealth,  Cambria 
County  V.  Lloyd,  178  Pa.  308.  35 
Atl.  816,  affg.  2  Pa.  Super.  Ct.  6, 
38  W.  N.  C.  290  (Is  part  of  enact- 
ment and  aid  to  construction). 

Section  heading  may  be  consid- 
ered. See  Knowlton  v.  Moore,  178 
U.  8.  41,  20  Sup.  Ct.  747,  44  L.  Ed. 
969. 

ST  Oregon  Short  Line  R.  Co.  v. 


Postal  Teleg.  Cable  Co.,  Ill  Fed. 
842,  49  C.  C.  A.  663,  8  Am.  Elec. 
Cas.  267,  273,  affg.  104  Fed.  623, 
§  2700  Rev.  Stat.  Idaho  gives  per- 
mission to  construct  telegraph  and 
telephone  lines  along  and  upon  pub- 
lic roads  and  highways  which  cross 
the  lands  and  waters  of  the  State. 
§  5210  gives  telegraph  companies 
the  right  of  eminent  domain.  § 
5213  declares  that  before  property 
can  be  taken  for  public  use  it  must 
be  shown  (1)  that  the  taking  is 
necessary  to  such  use;  (2)  if  al- 
ready appropriated  to  some  public 
use,  that  the  public  use  to  which  it 
is  so  applied  "  is  a  more  necessary 
public  use."  Examine  Postal  Teleg. 
Cable  Co.  v.  Oregon  Short  Line  R. 
Co.,  114  Fed.  787,  as  to  second  pub- 
lic use  being  more  necessary  than 
the  first. 
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adopted.^  If  a  person  asserts  private  rights  in  public  prop- 
erty tinder  grants  of  franchise,  he  must  show  that  they  have 
been  conferred  in  plain  terms,  for  nothing  passes  by  the  grant 
except  it  be  clearly  stated  or  necessity  implied.  Legislative 
grants  of  franchises  which  are  in  any  way  ambiguous  as  to 
whether  granted  for  a  longer  or  shorter  period  are  to  be  con- 
strued strictly  against  the  grantee.^  So  in  case  exceptional 
privileges  and  powers,  which  interfere  to  an  important  extent 
with  a  municipality's  control  over  its  streets,  are  conferred 
by  ordinance  upon  a  telephone  company  to  its  benefit  and  ad- 
vantage, such  contract  should  be  strictly  construed,  and  if  it 
contains  words  susceptible  of  various  meanings  that  interpre- 
tation should  be  given  by  which  the  public  interests  will  be 
l)est  conserved.*^  And  grants  to  street  railroads  of  franchises, 
as  in  case  of  ordinances  giving  permission  to  lay  tracks,  are  to 
be  construed  strongly  against  the  grantee.^^  If  a  corporation 
chartered  prior  to  the  existing  constitution  of  a  State  is  wound 
up  and  all  of  its  property,  contracts  and  obligations  trans- 
ferred by  ordinance  to  a  new  corporation,  the  ordinance  must 
be  construed  in  connection  with  the  constitution  and  the  pro- 
visions for  further  control  therein  contained.^^  A  strict  con- 
struction is  also  to  be  placed  upon  grants  of  legislative  powers 
to  a  city,  and  in  case  of  a  reasonable  doubt  as  to  the  exist- 
ence of  a  power,  it  will  be  held  not  to  have  been  granted.'^ 
The  decision  of  the  highest  court  of  a  state  in  the  construction 
of  its  statutes,  and  as  to  the  validity  or  invalidity  of  con- 
tracts dependent  only  on  such  statutes,  is  the  controlling  rule 


2«  Jersey  City  v.  North  Jersey  St. 
Ry.  Co.,  72  N.  J.  L.  383,  61  Atl.  96. 
See  Duluth,  City  of  v.  Duluth 
Teleph.  Co.,  84  Minn.  486,  87  N.  W. 
1128,  8  Am.  Elec.  Cas.  136;  North- 
western Teleph.  Exoh.  Co.  v.  City  of 
Minneapolis,  81  Minn.  140,  83  N. 
W.  627,  86  N.  W.  69,  63  L.  R.  A. 
176,  7  Am.  Elec.  Cas.  168,  179. 

2»  Blair  v.  City  of  Chicago,  201 
U.  S.  400,  26  Sup.  Ct.  427,  50  L. 
Ed.  801,  rev'g  132  Fed.  848.  See 
§  163  herein. 

»o  Baltimore   City  v.    Chesapeake 
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&  Potomac  Telephone  Co.,  92  Md. 
692,  7  Am.  Elec.  Cas.  158. 

«iBlocki  V.  People.  South  Chi- 
cago City  Ry.  Co.,  220  lU.  444,  77 
N.  E.  172. 

«2San  Antonio  Traction  Co.  v. 
Altgelt,  200  U.  S.  304,  26  Sup.  Ct 
261,  50  L.  Ed.  491,  case  as  to  rate 
of  fare. 

83  Carthage,  City  of,  v.  Carthage 
Light  Co.,  97  Mo.  App.  20,  70  S. 
W.  936,  8  Am.  Elec.  Cas.  143,  146, 
per  Smith,  P.  J. 
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of  decision  in  Federal  courts,  where  there  is  no  Federal  ques- 
tion.3^ 

§  164.  Coitstrnction  —  Orants  of  exclasive  privilegeB. —  A 
claim  of  exclusive  privilege  is  not  favored  by  construction.  It 
must  arise  from  express  language  or  by  unavoidable  implica- 
tion,^ and  this  rule  not  only  applies  to  grants  by  the  State,  but 
it  is  equally  applicable  to  the  construction  of  grants  of  priv- 
ileges by  a  municipal  corporation,  affecting  public  rights.*® 
Again,  while  grants  of  franchises  to  street  railway  corporations 
are  not  to  be  destroyed  by  an  unreasonable  or  narrow  interpre- 
tation, still  if  ambiguity  is  fatal  to  claims  of  right  against  the 
public,  grants  of  far  reaching  and  exclusive  privileges  must 
fail  when  they  can  only  be  maintained  by  a  strained  construc- 
tion in  their  favor.*^ 

§  165.     Construction  of  words  in  statutes -— General  roles.—- 

The  legislative  intent  may  be  ascertained  from  the  words  of  a 
statute,^®  and  every  word,  clause,  section  and  part  of  a  statute 
should  be  given  effect  if  possible.*®  If  there  is  nothing  show- 
ing a  different  intention,  words  are  ordinarily  to  be  taken  in 
their  usual  familiar  and  popularly  received  import,  and  legis- 


»*  Clarksburg  Electric  Light  Co. 
?.  City  of  Clarksburg,  47  W.  Va. 
739,  7  Am.  Eleo.  Cas.  25. 

"United  States  Elec.  L.  Co.  v. 
Ross,  9  App.  D.  C.  558,  24  Wash. 
L.  Kepr.  775;  appeal  denied,  24 
Wash.  L.  Repr.  838. 

»«  North  Baltimore  Pass.  Ry.  Co. 
V.  North  Ave.  Ry.  Co.,  75  Md.  233, 
4  Am.  El«c.  Cas.  1,  9,  23  Atl.  466, 
per  Alvey,  C.  J.  As  to  exclusive 
grants  and  contracts,  see  chap. 
Xlil,  herein. 

s7  Blair  v.  City  of  Chicago,  201 
U.  S.  400,  26  Sup.  Ct.  427,  50  L. 
Ed.  801,  rev'g  132  Fed.  848. 

5«  Propst  V.  Southern  Ry  Co.,  139 
N.  C.  397,  51  S.  E.  920.  Examine 
State  V.  Cudahy  Packing  Co. 
(Mont.   1905),  82  Pac.   833. 

** Colorado:    Denver  v.  Campbell, 


33  Colo.  162,  80  Pac.  142.  District 
Columbia:  Duehay  v.  District  of 
Columbia,  25  App.  D.  C.  434.  Flor- 
ida: Goode  V.  State  (Fla.  1905), 
39  So.  461.  Indiana:  Johnson  ▼. 
Schlosser,  146  Ind.  509,  36  L.  R.  A. 
59,  45  N.  E.  702.  Kansas:  Noecker 
V.  Noecker,  66  Kan.  347,  71  Pac. 
815.  Louisiana:  See  State  v.  Fon- 
tenot,  112  La.  628,  36  So.  630. 
Massachusetts:  Brown  v.  Turner, 
174  Mass.  160,  54  N.  E.  510.  Mis- 
souri: State,  School  District  of 
Sedalia  v.  Harter,  188  Mo.  516,  87 
S.  W.  941.  Nebraska:  State  v. 
Pink  (Neb.  1905),  104  N.  W.  1059. 
North  Carolina:  Fortune  v.  Bun- 
combe County  Commr's,  140  N.  C. 
322,  52  S.  E.  950.  Virginia:  Smith 
V.  Bryan,  100  Va.  199,  4  Va.  Sup. 
Ct.  Rep.  121,  40  S^  E.  652. 
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latures  will  be  assumed  to  have  chosen  language  with  this  end 
in  view,  and  that  it  comprehended  the  meaning  of  the  words 
used.^^  Again,  when  general  and  continuous  usage  in  legis- 
lation, respecting  a  similar  subject-matter,  has  imparted  a  par- 
ticular meaning,  subsequent  use  of  the  same  word,  in  l^sla- 
tion  relating  to  the  same  subject,  creates  a  reasonable  infer- 
ence that  it  was  to  be  employed  in  the  same  sense,  there  being 
nothing  in  the  context  showing  a  different  intention/^  If  a 
word  in  a  statute  has  both  a  popular  and  technical  meaning,  it 
will  be  construed  according  to  its  popular  meaning,  if  it  was 
so  used  by  the  legislature;  and  in  determining  the  sense  in- 
tended, the  other  parts  of  the  statute  may  be  considered/* 
Where  a  statute  is  in  clear  and  precise  terms,  and  the  sense  is 
manifest  and  leads  to  nothing  absurd,  there  is  no  reason  not 
to  adopt  the  sense  which  is  naturally  presented.  Courts  will 
not  interpret  what  has  no  need  of  interpretation.** 

§  166.  Construction  of  special  words  and  clauses  —  Telegraph 
and  telephone  oases. —  "  Public  use,"  in  an  eminent  domain 
statute,  includes  the  use  of  land  for  the  purpose  of  a  telegraph 
line.**     If  a  statute  authorizes  the  construction  of  a  telegraph 


*o  Postal  Teleg.  Cable  Co.  v.  Nor- 
folk &  Western  R.  Co.,  8S  Va.  920, 4 
Am.  Elec.  Cas.  225,  230,  14  S.  K. 
803,  per  Lacj,  J.;  Western  Un. 
Teleg.  Co.  v.  State  Board  of  Assess- 
ment, 80  Ala.  273,  1  Am.  Elec.  Cas. 
844,  per  Clopton,  J.  See  also 
Duehay  v.  District  of  Columbia,  25 
App.  D.  C.  434;  Southern  Bell 
Teleph.  &  Teleg.  Co.  v.  D'Alemberte, 
39  Fla.  25,  21  So.  570;  Northwest- 
em  Teleph.  Exch.  Co.  v.  Minneapo- 
lis (Minn.),  86  N.  W.  69,  53  L.  R. 
A.  175,  7  Am.  Elec.  Cas.  179,  183; 
Daniel  v.  Simms,  49  W.  Va.  554,  39 
S.  E.  690.  Examine  Coming  v. 
Meade  County  Commr's,  102  Fed. 
57,  42  C.  C.  A.  154.  Compare  Oak- 
land V.  Oakland  Water-Front  Co., 
118  Cal.  160,  50  Pac.  277. 

41  Western  Un.  Teleg.  Co.  v.  State 
Board  of  Assessment,  80  Ala.  273,  1 
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Am.  Elec.  Cas.  844,  per  Clopton,  J. 
See  Denver,  City  Council  of,  ▼. 
Board  of  Comm'rs  of  Adams 
county,  33  Colo.  1,  77  Pac  858; 
Frost  V.  Pfeiffer,  26  Colo.  338,  58 
Pac.  147;  Morgan  Park,  Village  of, 
V.  Kropf,  210  lU.  453,  71  N.  E. 
340;  Louisville,  City  of,  v.  Louis- 
ville School  Board,  27  Ky.  L.  Rep. 
209,  84  S.  W.  729;  Harrison  v. 
Commonwealth,  83  Ky,  170,  171. 

«2  Southern  Bell  Teleph.  &  Teleg. 
Co.  V.  D'Alemberte,  39  Fla.  25,  21 
So.   570. 

*3  Postal  Teleg.  Cable  Co.  v.  Nor- 
folk &  Western  R.  Co.,  88  Va.  920, 
4  Am.  Elec.  Cas.  225,  230,  14  &  E. 
803,  per  Lacy,  J. 

««New  Orleans,  Mobile  &  T.  R. 
Co.  V.  Southern  &  Atl.  Teleg.  Co., 
63  A]a.  211,  1  Am.  Elec.  Cas.  190; 
Alabama    Act,   March    1,    1871,  as 
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line  along  "  any  railroad,"  in  such  a  manner  as  noi  to  incom- 
mode the  public  use  thereof,  such  railroad  right  of  way  may  be 
acquired  by  the  telegraph  company  by  condemnation.**     For- 
eign telegraph  companies  are  not  included  in  the  Ohio  statute 
authorizing  the  construction  of  telegraph  lines  upon  public 
roads.*®     "  Public  roads,  streets  and  highways,"  in  a  statute 
relating  to  the  erection  of  telegraph  lines,  does  not  include  rail- 
roads outside  of  streets  or  highways.**^     The  words  "  subject 
to  the  right  of  the  owner  or  owners  thereof  to  full  compensa- 
tion for  the  same,"  in  a  statute  giving  the  right  to  erect  tele- 
graph poles  on  land,  constitute  a  condition  precedent,*®     The 
right  to  condemn  a  railroad  right  of  way  is  not  conferred  by 
a  statute  tftithorizing  the  construction  and  maintenance  of  tele- 
graph lines  "  along  and  parallel "  to  railroads,  and  which  pro- 
vides for  contracts  for  said  right  of  way  and  for  the  mode  of 
compensation    in    case    of    disagreement.*®     In    Kansas    the 
phrase,  "  to  grant  the  right  of  way,"  in  the  charter  act  of 
cities  of  the  first  class  as  construed  with  the  general  telegraph 
enactment  authorizes  such  cities  to  determine  and  designate  the 
streets  and  alleys  of  the  city  which  may  be  occupied  and  used 
by  telegraph    and   telephone   companies   for   their   posts   and 
wires.^     An  ordinance  which  imposes  a  charge  upon  telephone 
poles  as  a   "  consideration   for   the   privilege "   of  using   the 
streets,  is  not  a  tax  either  on  property  or  as  a  license.  ^^     A  pro- 


amended,  April  4,  1873  (Acts  1872- 
3,  No.  27). 

«  St.  Louis  &  C.  R.  Co.  V.  Postal 
Teleg.  Co.,  173  HI.  508,  51  N.  E. 
382  (111.  Rev.  Stat.,  chap.  134,  § 
2),  distinguishing  Postal  Teleg.  C. 
Co.  V.  Norfolk  &  W.  R,  Co.,  88  Va. 
921,  14  S.  E.  803. 

*«  Postal  Teleg.  Cable  Co.  v. 
Cleveland,  C.  C.  &  St.  L.  Co.  (C. 
C.  N.  D.  Ohio),  94  Fed.  234. 

«New  York  City  &  N.  R.  Co.  v. 
Central  Un.  Teleg.  Co.,  21  Hun  (N. 
Y.),  261,  1  Am.  Elec.  Cas.  315; 
Xew  York  Laws  1853,  chap.  471, 
*rt.  2,  chap.  471  repealed. 

*«  Dusenbury  v.  Mutual  Teleg.  Co., 
U  Abb.  N.  C.  (N.  Y.)  440,  64  How. 


(N.  Y.)  206,  1  Am.  Elec.  Cas.  448; 
New  York  Acts  1848,  as  amended 
by  New  York  Laws  1853,  chap.  471, 
§  2,  chap.  471  repealed. 

4»  Postal  Teleg.  Cable  Co.  v.  Nor- 
folk &  Western  R.  Co.,  88  Va.  920, 
4  Am.  Elec.  Cas.  225,  14  N.  E.  803. 
See  S.  C,  87  Va.  349;  Virginia 
Code,  §§   1287-1290. 

50  Wichita,  City  of,  v.  Missouri  & 
K.  Teleph.  Co.,  70  Kan.441,78Pac. 
886;  Charter  Act,  §  11,  sub.  sec. 
22,  Laws  1881,  chap.  37,  p.  84; 
Laws  1903,  chap.  122,  §  53,  p.  187; 
General  Teleg.  Act,  §  74;  Gen. 
Stat.  1868,  art.  8,  c.  23. 

81  New  Orleans  v.  Great  Southern 
Teleph.  &  Teleg.  Co.,  40  La.  Ann. 
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vise  in  an  ordinance  that  ''the  acts  and  doings  of  the  com- 
pany under  this  ordinance  shall  be  subject  to  any  ordinance 
or  ordinances  that  may  hereafter  be  passed  by  the  city,"  does 
not  convert  the  grant  of  a  right  to  construct  and  erect  tele- 
phone lines  on  the  streets  into  a  mere  revocable  permit.  On 
the  contrary,  it  assumes  that  the  ordinance  is  to  continue  in 
full  force  and  effect,  and  recognizes  the  right  of  the  grantee  to 
do  and  to  act  under  and  in  accordance  with  it,  and  only  sub- 
jects such  "  acts  and  doings  "  to  future  municipal  legislation, 
not  inconsistent  with  the  ordinance  itself.** 

§  166a.  ConBtruction —  " Public  highway,"  "public  roads," 
etc. —  In  Iowa  "  public  highways  "  includes  city  streets  so  that 
a  telephone  company  may  occupy  the  same  under  statutory  au- 
thority.*^* In  Minnesota  a  statute  authorizing  the  use  of  the 
"  public  roads  and  highiyays  "  by  telegraph  and  telephone  com- 
panies does  not  limit  such  use  to  rural  highways,  but  gives  the 
right  also  to  erect  poles  and  wires  within  the  urban  ways  and 
streets  of  the  State,  subject  to  the  necessary  public  use  for 
travel,  etc.,  and  subject  to  the  reasonable  and  necessary  restric- 
tions which  a  city  may  impose  in  the  exercise  of  its  police 
power."*  Under  the  Montana  Constitution,**^  and  the  statutes 
passed  in  pursuance  thereof,**  telegraph  and  telephone  com- 
panies stand  upon  an  equal  footing  and  may  construct  tbeir 
lines  from  point  to  point,  along  and  upon  any  of  the  public 


41,  8  Am.  St.  Rep.  502,  2  Am.  Elec. 
Cas.   122,  3  So.  533. 

52  City  New  Orleans  v.  Great 
Southern  Teleph.  &  Teleg.  Ck).,  40 
La.  Ann.  41,  8  Am.  St.  Rep.  502,  2 
Am.  Elec.  Cas.  122,  3  So.  533. 

6s  Chamberlain  v.  Iowa  Teleph. 
Co.,  119  Iowa,  619,  93  W.  W.  596,  8 
Am.  Elec.  Cas.  11  Iowa  Code  1873, 
§  1324,  and  Laws  19th  General  As- 
sembly, eh.  104. 

6*  Northwestern  Teleph.  Ezch. 
Co.  V.  Minneapolis  (Minn.),  86  N. 
W.  69,  53  L.  R.  A.  175,  7  Am. 
Elec.  Cas.  179,  affg.  81  Minn.  140, 
83  N.  W.  527,  7  Am.  Elec.  Cas. 
168.     The  court  considers  the  deti- 
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nition  of  the  words  "road"  and 
"  highway "  and  declares  that  a 
city  street  in  the  popular  sense  is 
a  highway.  See  also  Dulutb,  City 
of,  V.  Duluth  Teleph.  Co.,  84  Minn. 
486,  87  N.  W.  1128,  8  Am.  El€C. 
Cas.  136;  Abbott  v.  City  of  Duluth, 
104  Fed.  838,  affd.  117  Fed.  137, 
construing  Laws  Minn.  1860,  c.  1-? 
§  1,  as  to  "public  roads  and  bigb- 
ways." 

65  §  14,  art  XV. 

5«Civ.  Code,  §  1000;  Polit.  Code 
§  2600;  Laws  1903,  p.  66,  c  44, 
amd'g  Polit.  Code,  pt.  3,  tit.  6,  art 
1,  c.  2. 


J 
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roads,  and  may  erect  the  necessary  fixtures,  including  posts, 
piers  and  abutments,  and  the  term  "  public  roads  "  in  the  stat- 
ute includes  streets  in  cities  and  is  not  limited  to  rural  ways.***^ 
In  Pennsylvania  a  turnpike  is  a  highway  within  the  intent  of 
a  statute  authorizing  the  construction  of  electric  lines  along 
any  highway.®®  In  Nebraska,  however,  the  term  "  public 
roads,"  as  used  in  the  statute  of  that  State,  is  restricted  in  its 
meaning  to  rural  highways,  and  does  not  include  the  streets 
and  alleys  of  a  municipal  corporation,  and  the  authorized  use 
by  telegraph  and  telephone  companies  of  such  streets  and  al- 
leys constitutes  a  public  nuisance.  The  court,  per  Albert,  C, 
said:  "  Whatever  may  be  the  usage  in  other  jurisdictions,  we 
think  it  safe  to  say  that  in  this  State  the  term  *  public  road ' 
is  commonly  understood  and  recognized  to  apply  exclusively  to 
rural  highways.  It  is  thus  understood  and  used  by  the  people 
of  the  State  generally,  and  it  is  doubtful  whether,  in  the  ordi- 
nary affairs  of  life  and  common  conversation,  it  is  ever  used 
or  understood  to  convey  the  idea  of  a  street  or  alley  of  a  city 
or  village.  This  is  a  matter  of  common  knowledge,  and  of 
which  this  court  must  take  judicial  notice.  There  is  nothing 
in  the  act  itself  or  in  the  legislative  history  of  the  State,  that 
suggests  that  the  legislature  used  the  term  in  any  other  sense 
than  that  in  which  it  is  commonly  used  by  the  people  of  the 
State.  The  statutes  of  this  State  were  before  the  legislature 
when  the  act  was  passed.  In  those  relating  to  cities  and  vil- 
lages the  term  *  public  road '  never  occurs,  while  in  those  relat- 
ing to  rural  highways  it  is  invariably  used,  save  in  some  cases 
where  the  term  '  highway '  is  used  as  its  equivalent."  The 
court  then  considers  several  statutes  of  the  State  and  adds: 
"  It  seems  to  us  that  but  one  reasonable  inference  is  to  be 
drawn  from  the  foregoing,  and  that  is  that  the  legislature  had 
in  mind  the  popular  distinction  between  *  public  roads  '  and 
*  streets  and  alleys,'  and  used  the  former  term  in  the  act  under 
consideration  in  the  sense  in  which  it  is  generally  used  and 
understood  by  the  people  of  this  State,  and  not  in  its  generic 

»T  state.    Rocky    Mountain    Bell  «8  Peoples  Teleph.  &  Teleg.  Co.  v. 

Teleph-  CJo.  v.  Mayor,  etc.  of  City  President,  etc.,  of  Berks  &  D.  Turn- 

of  Red   Lodge,    30   Mont.    338,    76  pike    Road,    199    Pa.   411,    49    Atl. 

Pac.  758.  284. 
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sense,  as  including  the  streets  and  alleys  of  municipal  corpora- 
tions, because  it  dealt  with  the  latter  in  such  a  manner  as  to 
clearly  indicate  that  it  regarded  them  as  something  separate 
and  distinct  from  the  public  roads  of  the  State."  ^^  In  a  New 
York  case,  the  court  holds  that  telephone  wires  in  conduits 
constitute  no  additional  burden  which  entitles  an  abutting 
owner  to  compensation  and  considers,  in  this  connection,  the 
difference  between  urban  streets  and  rural  highways  declar- 
ing that  in  urban  streets,  the  public  convenience  and  health 
and  the  general  welfare  require  that  the  soil  should  be  sub- 
jected to  greater  burdens.*^ 

§  167.  Constmotion  —  Special  words  in  telegraph  contract 
with  railroad  —  Exclasive  rights. —  Where  a  railroad  company 
contracted  to  give  a  telegraph  company  the  right  to  place  and 
maintain  a  wire  upon  the  poles  of  the  former  for  "general 
telegraphic  correspondence,"  these  words  were  construed  as 
granting  no  exclusive  right  to  the  telegraph  company  as  againi^t 
the  placing  of  wires  on  said  poles  by  the  railroad  company  or 
its  licensees.  Said  contract  also  provided  that  said  telegraph 
company  was  at  liberty  to  establish  and  maintain  ^^tel^aph 
stations  "  at  certain  specified  places,  and  at  such  ^^  points  along 
said  line  as  they  may  think  proper,"  and  the  court  said :  "  By 
*  telegraph  stations,'  which  the  telegraph  company  has  the  lib- 
erty to  establish  and  maintain  at  ^  points '  along  the  line  of  the 
road,  we  understand  is  meant  ordinary  offices  for  the  business 
of  telegraphy,  at  cities  or  villages  along  the  line  of  the  road; 
but  the  grant  of  this  liberty  did  not  exclude  the  right  of  the 
railroad  company,  either  directly  or  indirectly,  to  establish  and 
maintain  like  offices  in  the  same  cities  and  villages,"  and  re- 
ferring to  other  clauses,  the  construction  of  which,  under  the 
same  contract,  was  involved,  the  court  continues :  "  It  will 
be  observed  that  the  telegraph  company  was  not  bound  to  estab- 
lish stations  at  all  points;  nor  are  we  advised  as  to  their  ac- 
tion under  the  privilege  thus  granted.     Now,  it  must  be  ob- 

s»  Nebraska  Teleph.  Co.  v.  West-  eo  Castle  v.   Bell   Teleph.  Co.  of 

ern  Independent  Long  Distance  Tel-      Buffalo,  49  N.  Y.  App.  Div.  437,  7 
eph.  Co.,  68  Neb.  772,  8  Am.  Elec.      Am.  Elec.  Cas.  261. 
Cas.  32,  95  N.  W.  18;  Comp.  Stat. 
1901,  chap.  89a,  §  14. 
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served  that  as  to  the  business  of  sending  messages  other  than 
local  business,  the  telegraph  company  is  limited  to  ^  such  mes- 
sages as  may  be  received  at  any  of  their  stations.'  So  that 
the  railroad  company,  or  any  other  perapn  authorized  by  it, 
may  compete  for  messages  at  any  city  or  village,  to  be  trans- 
mitted on  this  line  of  poles,  and  on  any  wire  other  than  those 
put  up  by  the  tel^raph  company,  without  interfering  with 
the  privilege  granted  to  it.  And  again,  messages  received 
at  the  oflBce  of  the  railroad  company,  though  the  telegraph 
company  may  have  an  office  at  the  place,  to  be  forwarded 
over  other  lines  of  telegraph  from  points  where  the  telegraph 
company  has  no  office,  are  wholly  unprovided  for  by  the  agree- 
ment, and  in  such  business  the  telegraph  company  certainly 
cannot  claim  any  interest  as  to  the  ^  local  business,'  the  whole 
of  which  was  reserved  by  the  railroad  company  and  its  in- 
terest in  the  class  of  business  to  be  re-telegraphed  as  between 
the  parties,  and  for  which  the  compensation  was  to  be  divided 
ratably  between  the  parties,  as  well  as  the  business  left  open 
to  competition,  and  that  which  was  not  provided  for  in  the 
contract,  we  can  find  no  objection  in  the  contract  against  the 
right  of  the  railroad  company  to  transfer  the  same  to  a  third 
person,  or  to  its  right  to  place  an  additional  wire  upon  its 
line  of  poles,  or  to  authorize  another  to  do  so,  for  the  purpose 
of  transmitting  such  messages.  It  is  reasonable  to  assume 
that  such  a  right  was  within  the  contemplation  of  the  parties ; 
and  it  is  quite  sure  that  no  stipulation  was  made  to  prevent 
its  exercise.  Inasmuch,  therefore,  as  the  right  of  the  plaintiff 
below  to  the  injunction  prayed  for  rests  on  the  ground  that  it 
had  acquired  the  right  to  the  sole  use  of  its  wires  upon  this 
line  of  poles  for  transmission  of  public  or  general  telegraph 
correspondence,  except  local  business,  and  as  that  claim  cannot 
be  maintained  by  a  just  construction  of  the  contract  it  follows 
that  the  judgment  below  must  be  reversed.**^ 

01  Railroad  Co.  v.  Telegraph  Co.,  ties  of  the  first  part  (railroad  com- 

38  Ohio  St.  34,   1   Am.  Elec.  Cas.  pany),  it  being  hereby  understood 

395.     In  addition  to  what  has  been  and  agreed  that  the  party  of  the 

noted  in  the  text,  the  contract  pro-  second    part    (telegraph    company) 

vided   that  "all   local   business   on  shall  be  entitled  only  to  the  busi- 

Raid  line,  and  the  charges  therefor,  ness   of   sending   such   messages   as 

shaU  belong  exclusively  to  the  par-  may  be  received  at  any  of  their  sta* 
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§  168.  Constrnction  of  special  words  and  clauses  —  Electric 
railways. —  The  terms  of  a  charter  of  a  street  railway  com- 
pany, limiting  its  use  of  electricity  to  a  mode  excluding  over- 
head wires,  control  a  general  statute  authorizing  cities  to  per- 
mit the  use  of  "  any  improved  motive  power,  except  steam," 
so  that  permission  of  the  municipal  authorities  to  use  over- 
head wires  cannot  be  granted.®*  Electric  railways  may  be 
permitted  to  maintain  their  lines  in  highways,  under  a  statute 
authorizing  a  like  permission  to  be  granted  by  cities  to  "  horse 
and  steam  railroads."  ®^  The  words  "  it  may  be  lawful ''  and 
"  it  shall  be  lawful,"  in  an  ordinance  relating  to  laying  street 
railway  tracks,  are  to  be  construed  as  permissive  words,  and 
it  lies  upon  those  who  contend  that  they  are  otherwise  to 
show  in  the  circumstances  something  creating  the  obligatorv- 
construction  claimed.**  The  right  to  use  an  overhead  trolley 
system  is  conferred  by  a  statute  authorizing  the  use  of  any 
power  other  than  by  locomotive.**^  By  "  a  continuous  route," 
in  an  electric  street  railway  charter,  is  not  meant  a  circuitous 


lions  on  said  line,  destined  for  sta- 
tions on  any  lateral  or  other  tele- 
j^aph  line  connecting  with  the  said 
Marietta  and  Cincinnati  line  at 
points  where  \he  said  party  of  the 
second  part  may  have  stations;  or 
such  messages  as  may  be  received 
from  any  lateral  or  telegraph  line 
connecting  with  said  Marietta  and 
Cincinnati  line  at  points  where  the 
said  party  of  the  second  part  may 
have  stations,  destined  for  any  of 
the  stations  of  said  party  of  the 
second  part  on  their  said  line,  or 
any  lateral  or  other  line  connect- 
ing with  said  Marietta  and  Cincin- 
nati line,  at  points  where  said 
party  of  the  second  part  may  have 
stations.  For  all  messages  that 
may  be  received  by  the  party  of  the 
first  part  at  their  stations  to  be  re- 
telegraphed  at  stations  of  the  party 
of  the  second  part  to  stations  on 
any  lateral  or  other  line  connecting 
as  aforesaid,  and  for  all   messages 
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that  may  be  received  at  any  of 
their  stations  by  said  party  of  the 
second  part  from  stations  on  latenll 
or  other  lines  connecting  as  afore- 
said, destined  for,  and  that  may  be 
re  telegraphed  by  the  party  of  the 
second  part  to  points  on  said  line 
where  the  party  of  the  second  part 
have  no  stations,  the  party  of  the 
second  part  shall  be  entitled  to 
their  proportion  of  the  chaige  for 
such  messages  corresponding  to  the 
distance  such  messages  may  pass 
upon  their  line." 

«2Farrell  v.  Winchester  Ave.  Ry. 
Co.,  61  Conn.  127,  3  Am.  Elec.  Gas. 
85,  23  Atl.  757;  Conn.  Gen.  Stat,  § 
3695. 

«3  Buckner  v.  Hart,  52  Fed  835, 
affd.  54  Fed.  925;  AcU  La.,  1882, 
No.  20,  p.  14. 

•*  Koch  V.  North  Avenue  Ry.  Co., 
75  Md.  222,  23  Atl.  463,  4  Am.  Elec. 
Cas.   155. 

«!» Gillett  V.  Chester  &  Media  fiy. 
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§    169 


route.®*     The  word  "  may,"  in  a  statute  authorizing  munici- 
pal consent  for  use  of  streets  for  an  electric  railway,  imposes 
a  duty,  said  statute  being  intended  as  a  delegation  of  power, 
important  to  be  exercised  for  the  public  welfare.*'^     A  statute 
providing  that  telegraph  companies  may  place  their  lines  in 
"  public  roads,  streets  and  highways  "  does  not  include  rail- 
roads.*®    The  term  "  railroad  corporation "  in  a  statute,  re- 
quiring the  erection  and  maintenance  of  fences  alongside  the 
tracks,  includes  an  interurban  electric  street  railway.*®     An 
eminent  domain  statute  may  include  electric  street  railroads 
within  the  words  "  steam  and  horse  railroads,"  even  though 
electricity  was  unknown  when  the  statute  was  passed.  ^^     And 
•  an  electric  railway,  incorporated  under  the  general  incorpora- 
tion acts  to  build  horse  and  dummy  railways  may  organize 
a  street  railway  company  to  be  operated  by  electricity  or  by 
any  motive  power  other  than  steam,   and  may   appropriate 
private  property  to  that  purpose,   as   a  distinction  is   recog- 
nized in  legislation  between  railways  intended  to  be  operated 
upon  city  streets  for  local  accommodation  and  steam  railways 
as  generally  understood. "^^     Existing  as  well   as  future  con- 
ditions are   comprehended   in   an   ordinance   requiring   main- 
tenance of  guard  wires  by  an  electric  company  "  whenever  it 
shall  become  necessary  to  cross  telephone  lines."  ^^ 

§  169.     Constmction  of  special  words  and  clauses  —  Electric 
light,  etc.,  companies. —  Electric  light  is  included  within  the 


Co.,  2  Penn.  Dist.  Rep.  450,  4  Am. 
Elec.  Cas.  160;  Act  Penn.,  May  14, 
1889. 

"Central  Penn.  Teleph.  &  S.  Co. 
V.  Wilkesbarre  &  VV.  S.  Ry.  Co.,  1 1 
Penn.  Co.  Ct.  Rep.  417,  4  Am.  Elec. 
Cas.  264. 

•estate,  Kennelly  t.  Jersey  City 
(N.  J.  Sup.  Ct.,  1894),  6  Am.  Elec. 
Cas.  146;  N.  J.  Act,  March  11, 
1893  (Pub.  L.  N.  J.,  1893,  p.  241). 

M  New  York  City  &  N.  R.  Co.  v. 
Central  Un.  Teleg.  Co.,  21  Hun  (N. 
Y.),  261,  1  Am.  Elec.  Cas.  315. 

••Riggs  V.  St.  Francois  County 
Ry.  Co.  (Mo.  App.  1906),  96  S.  W. 


707.  See  Evans  v.  Utica  &  M.  Val- 
ley R.  Co.,  89  N.  Y.  Supp.  1089,  44 
Misc.  345. 

ToOgden  City  Ry.  Co.  v.  Ogden 
City,  7  Utah,  207,  26  Pac.  288,  3 
Am.  Elec.  Cas.  321;  Utah  Comp. 
Laws,  §  3841. 

71  Blair  v.  City  of  Chicago,  201 
U.  8.  400,  483,  473, 26  Sup.  a.  427, 
60  L.  Ed.  801,  rev'g  132  Fed.  848, 
and  citing  Harvey  v.  Aurora  &  Ge- 
neva Ry.  Co.,  174  111.  295,  299; 
North  Chicago  City  Ry.  Co.  v.  Town 
of  Lake  View,  105  111.  207. 

72  State,  Wisconsin  Teleph.  Co.  v. 
Janesville  St.  Ry.  Co.,  87  Wis.  72, 
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words  "  gas  or  other  light,"  in  a  statutory  charter,  so  that  a 
city  with  requisite  power  may  contract  with  such  a  chartered 
company  to  furnish  electric  lights.'^'     A  franchise,  subject  to 
the  paramount  control  of  the  streets  by  a  city,  is  only  granted 
by  a  statute  authorizing  corporations  to  transact  "  any  busi- 
ness in  which  electricity  over  or  through  wires  may  be  applied 
to  any  useful  purpose,"  so  that  the  municipality  may  refuse 
a  permit  to  lay  underground  conduits^*     An  electric  light 
company  is  not  within  the  provisions  of  an  ordinance  exempt- 
ing from  taxation  the  ^'  machinery  and  apparatus  of  all  manu- 
facturing industries "   for  five  yearsJ*     The   word  "  shall," 
in  a  statute  providing  that  the  local  authorities  ^'  shall  make 
a  written   designation  of  locations  and  kinds  of  poles  and 
wires,"  is  not  mandatory  as  to  electric  light  companies,  and 
such  designation  may  be  refused  where  a  later  statute  extends 
the  former  statutory  provisions  to  electric '  light  companies, 
"  so  far  as  applicable."  ^®     Where  an  electric  corporation  de- 
rives its  permission  to  use  the  streets  from  the  decrees  of  a 
Probate  Court  and  not  by  ordinance  supplemented  by  a  popu- 
lar vote,  as  provided  by  statute,  such  corporation  cannot  be 
said  to  have  "  gone  into  operation."     Nor  is  the  right  granted 
to  carry  on  the  business  of  electric  illumination  under  char- 
ters, one  of  which  provides :     "  For  the  purpose  of  manufac- 
turing, buying  and  selling  and  dealing  in  telegraph  and  elec- 
trical   supplies,    appliances     and    apparatus,    and    all   things 
incident  thereto;  also  the  making  of  models  and  experimental 
work,  and  general  light  manufacturing  and  all  things  incident 
thereto,"  and  the  other,  "  for  the  purpose  of  manufacturing, 
operating,  selling  or  renting  dynamos,  motors  and  other  elec- 
trical appliances  for  furnishing  lights  and  power  and  for  other 


41  Am.  St.  Rep.  23,  4  Am.  Elec. 
Cas.  289,  67  N.  W.  970. 

73  Newport  v.  Newport  Light  Co., 
89  Ky.  254;  appealed,  151  U.  S. 
527,  14  Sup.  Ct.  429,  38  L.  Ed. 
259,  but  no  jurisdictional  question 
was  involved. 

74.Edi8on  Elec.  Ilium.  Co.  of  B. 
V.  Hooper,  85  Md.  110.  36  Atl.  113, 
6  Am.  Elec.  Cas.  8,  Md.  Acts,  1890, 
chap.  233. 
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76  Frederick  Electric  L.  k  P.  Co. 
V.  Mayor,  etc.,  Frederick  City,  84 
Md.  599,  6  Am.  Elec.  Cas.  644;  Md. 
Act  1882,  art.  11,  §  260,  Pub.  Loc. 
Laws. 

70  Suburban  Light  &  Power  Co. 
V.  Board  of  Aldermen  of  Boston, 
153  Mass.  200,  3  Am.  Elec  Cas.  80, 
26  N.  E.  447,  §  3 ;  Pub.  Stat  Mass., 
chap.  109;  chap.  221,  Mass.  Acts 
1883;   chap.  398,  Mass.  Acts  1889. 
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purposes."  •  •  Electric  lighting  is  not  embraced  within  the 
Pennsylvania  statute  of  1874  providing  for  "  companies  for 
the  manufacture  of  gas  or  the  supply  of  light  or  heat  to  the 
public  by  any  other  means,"  so  as  to  grant  an  exclusive  privi- 
lege." 

§  170.  Construction — ^'^ Property" — ^Taxation. —  The  consti- 
tutional requirement  that  taxation  upon  property  shall  be  in 
proportion  to  its  value  does  not  include  every  species  of  taxa- 
tion. The  word  "  property "  is  sometimes  employed  in  the 
Bevenue  Law  in  its  comprehensive  sense,  and  as  synonymous 
with  subjects,  and  will  be  so  construed  when  required  by  the 
context  or  when  the  manifest  purpose  of  the  law  will  be  others 
wise  defeated.*^® 

§  170a.  Construction  —  Taxation —'' Franchise." — Where  a 
law  makes  provision  for  a  constitutional  method  of  taxation 
the  legislative  intention  should  be  given  effect  by  a  fair  and 
reasonable  construction,  so  that  property  protected  by  the  State 
shall  be  compelled  to  contribute  ratably  its  share  of  public 
revenue,  and  so  avoid  discrimination  in  taxation  between  prop- 
erty owners.®^  In  Nebraska  the  word  "  franchise  "  is  a  gen- 
eral term,  as  used  in  the  new  revenue  law,  and  includes  all 
privileges  and  rights  granted  to  or  exercised  by  a  person, 
joint-stock  company,  association,  co-partnership,  or  corporation 
engaged  in  the  express,  telegraph  or  telephone  business  in 
that  State." 


T7  Brush  Elec.  Light  Co.  v.  Jones 
Bros.  Elec.  Co.,  and  Brush  Elec.  L. 
Co.  V.  Queen  City  Elec.  L.  Co.  (C. 
P.,  Ohio  1890),  23  Week.  L.  Bull, 
329,  3  Am.  Elec.  Cas.  516.  Other 
cases,  however,  hold  that  such  com- 
panies are  manufacturing  compa- 
nies. See  chap,  on  Taxation,  and 
index  to  this  volume. 

^sScranton  Elec.  L.  &  H.  Co.  v. 
Scranton  Ilium.  H.  &  P.  Co.,  122 
Penn.  St.  154,  9  Am.  St.  Bep.  79, 
3  Am.  Elec.  Cas.  499,  15  Atl.  446, 
Pcnn.  Act  1874,  §  34. 

20 


T»  Western  Un.  Teleg.  Co.  v.  State 
Board  of  Assessment,  80  Ala.  273, 
1  Am.  Elec.  Cas.  844,  per  Clopton, 
J.,  partly  revd.,  132  U.  S.  472,  33 
L.  Ed.  409,  10  Sup.  Ct  161,  3  Am. 
Elec.  Cas.  1,  Ala.  Acts  1884-5,  p. 
10;  Const.  Ala.  1865  and  1868. 

80  State  V.  Western  Union  Teleg. 
Co.,  96  Minn.  13,  104  N.  W.  568. 

81  Western  Union  Teleg.  Co.  v. 
City  of  Omaha  (Neb.  1905),  103  N. 
W.  84;  Cobbe/s 'Ann.  Stat.  1903,  § 
10,  477;  §  78  of  new  Revenue  Law. 
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§  171.  Conitraction  of  special  words  and  clauses — Fenslty 
statutes. —  The  words  "  party  aggrieved,"  in  a  penalty  statute, 
relative  to  sending  telegraphic  despatches,  extends  only  to  the 
sender  of  the  message.^^  The  words  "  discrimination "  and 
"  partiality "  in  a  penalty  statute  covering  the  transmission 
of  messages  are  not  to  be  construed  as  intending  to  implv 
willfulness  and  wrongdoing  on  the  part  of  the  company  as 
grounds  for  the  penalty,  because  the  failure  to  deliver  a 
despatch  in  the  order  of  time  in  which  it  is  received  may  occur 
from  carelessness  or  willfulness  and  the  consequences  to  the 
sender  are  exactly  the  same,  and  this  is  true  where  with  re- 
spect to  the  penalty  it  is  apparent  that  the  legislature  did  not 
intend  to  make  a  distinction  between  intentional  and  negligent 
defaults.^*  The  word  "  transmit "  includes  delivery  under  a 
penalty  statute,  as  to  receiving  and  transmitting,  etc.,  tele- 
grams.** Where  a  statute  prohibits  the  disclosure  of  the  con- 
tents of  any  message,  and  enacts  that  '^  all  despatches  which 
may  be  filed  at  any  office  in  this  State  for  transmission  to  any 
point,  shall  be  so  transmitted  without  being  made  public," 
the  word  "  filed  "  might  be  "  construed  to  mean  only  such  mes- 
sages as  the  company  chose  to  accept  and  file  for  transmission. 
In  its  strict  sense  it  would  not  include  even  messages  received 
and  sent  at  once  before  filing.  *  *  *  It  is  more  reason- 
able to  hold  that  it  signifies  all  messages  which  may  be  left 
for  transmission,  imposing  a  duty  commensurate  with  the  priv- 
ileges granted.®*^ 


«2  Western  Un.  Teleg.  Co.  v. 
Brown,  108  Ind.  538,  2  Am.  Elec. 
Cas.  508,  8  N.  E.  171,  Acts  Ind., 
1885,  p.  151;  Hadley  v.  Western 
Un.  Teleg.  Ck>.,  115  Ind.  191,  15  N. 
E.  845,  21  Am.  &  Eng.  Corp.  Cas. 
72,  2  Am.  Elec.  Cas.  542.  Contra, 
Wadsworth  v.  Western  Un.  Teleg. 
Co.,  86  Tenn.  695,  2  Am.  Elec.  Cas. 
736;  Tenn.  Code,  M.  &  V.,  §  1541, 
"  party  aggrieved ;  "  Code  T.  A  S., 
$§  1321-1323;  disapproved,  44 
Fed.  555.  See  Western  Un.  Teleg. 
Co.  V.  Allen,  66  Mi»s.  549,  2  Am. 
Elec.  Cas.  625,  6  So.  461.  This 
case  is  contra,  but  the  statute  uses 
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the  words  "The  person  injured," 
Act  Miss.,  March  18,  1886  (AcU 
Miss.,   1886,  p.  91). 

83  Western  Union  Teleg.  Co.  v. 
Braxtan,  165  Ind.  165,  74  N.  £. 
985,  Laws  1885,  p.  151,  c.  48;  Act 
April  8,  1885. 

•  «*  Brashears  v.  WesterQ  Un. 
Teleg.  Co.,  45  Mo.  App.  433,  3  Am. 
Elec.  Cas.  701,  706 ;  Western  Union 
Teleg.  Co.  v.  Braxtan,  165  Ind.  165, 
74  N.  E.  985;  Laws  1885,  p.  151,  c. 
48;  Act  April  8,  1885.  See  chap- 
ters IX  and  XXXII  herein  on  Pen- 
alty Statute. 

»5  State,  Trenton  &  N.  B.  Tump. 


STATUTES    AND    ORDINANCES. 


§  171a 


§  171a.  Constmction  —  More  than  one  subject  —  Title  of 
act. —  Constitutional  requirements  that  a  statute,  bill  or  law 
shall  not  embrace,  or  relate  to  more  than  one  subject  or  object, 
which  shall  be  embraced,  or  expressed,  or  clearly  or  briefly 
expressed  in  the  title  must  be  complied  with.^^     In  construing 


Co.  V.  American  &  European  N.  Co., 
43  N.  J.  L.  381,  1  Am.  Elec.  Cas. 
343,  per  Van  Syckel,  J. 

s^For  discussion  and  application 
of  this  rule  see  the  following  gen- 
eral cases:  Alabama:  Blakey 
V.  City  Council  of  Montgomery,  144 
Ala.  481,  30  So.  745;  Montgomery 
City  Council  v.  Moore,  140  Ala. 
638,  37  So.  291 ;  Dickinson  v.  Cun- 
ningham, 140  Ala.  527,  37  So.  345. 
California:  Anglo  California  Bank 
V.  Field,  146  Cal.  644,  80  Pac.  1080; 
Murphy  y.  Bondshu  (Cal.  App. 
1905),  83  Pac.  278.  Colorado: 
Commissioners  of  El  Paso  County 
V.  Commissioners  of  Teller  County, 
32  Colo.  310,  76  Pac.  368.  Florida: 
Ex  parte  Knight  (Fla.  1906),  41 
So.  786;  State,  Moodie  v.  Bryan 
(Fla.  1905),  39  So.  929;  Schiller  v. 
State,  49  Fla.  25,  38  So.  706.  Geor- 
gia: Georgia  K.  &  Banking  Co.  v. 
Hutchinson  (6a.  1906),  54  S.  E. 
725;  Banks  v.  SUte,  124  Ga.  15,  52 
S.  E.  74;  Bonner  v.  Milledgeville  R. 
Co.,  123  Ga.  115,  50  S.  E.  973. 
Idaho:  Nampa  &  M.  Irrig.  Dist. 
V.  Brose  (Idaho  1905),  83  Pac.  400; 
Butler  V.  City  of  Lewiston  (Idaho 
1905),  83  Pac.  234.  Illinois: 
Lang  V.  Frieseneeker,  213  111.  598, 
73  N.  E.  329;  Meul  v.  People,  198 
III.  258,  64  N.  E.  1106.  Indiana: 
Western  Union  Teleg.  CJo.  v.  Brax- 
tan,  165  Ind.  165,  74  N.  £.  985. 
lotca:  State  v.  Bristow  (Iowa 
1906),  109  N.  W.  159;  Sisson  v. 
Board  of  Supervisors  of  Buena 
Vista  County,  128  Iowa,  442,  104  N. 
W.  454.     Kansas:     La  Ilarpe  City 


of,  V.  Elm  Township  Gas  Light  Fuel 
&  Power  Co.,  69  Kan.  97,  76  Pac. 
448.  Kentucky:  Johnson  v.  City 
of  Fulton,  28  Ky.  L.  Rep.  569,  89 
S.  W.  672;  Kentucky  Live  Stock 
Breeding  Assoc,  v.  Hnger,  27  Ky. 
L.  Rep.  518,  85  S.  W.  738.  Louisi- 
ana: State  v.  Maloney,  115  La. 
498,  508,  39  So.  539,  542.  Mary- 
land: Clark  v.  Tower  (Md.  1906), 
65  Atl.  3;  Brown  v.  Maryland  Tel- 
eph.  &  Teleg.  Co.,  101  Md.  574,  61 
Atl.  338;  Kafka  v.  Wilkinson,  99 
Md.  238,  57  Atl.  617  unconstitu- 
tional) ;  Herbert  v.  Baltimore 
County  Commr*s,  97  Md.  639,  55 
Atl.  376.  Michigan:  Reed  v.  Au- 
ditor Genl.  (Mich.  1906),  109  N. 
W.  275;  Bird  v.  Arnott  (Mich. 
1906),  108  N.  W.  646;  Fornia  v. 
Wayne  Circuit  Judge,  140  Mich. 
631,  104  N.  W.  147,  12  Det.  Leg. 
N.  259.  Minnesota:  State  v.  Shev- 
Hn-Carpenter  Co.  (Minn.  1906), 
108  N.  W.  935;  Merchants  Nat. 
Bank  v.  City  of  East  Grand  Forks, 
94  Minn.  246,  102  N.  W.  703.  Mis- 
souri: O'Connor  v.  St.  Louis  Tran- 
sit Co.  (Mo.  1906),  97  S.  W.  150; 
Shively  v.  Lankford,  174  Mo.  535,  74 
S.  W.  835  (unconstitutional) ;  Elt- 
ing  V.  Hickman,  172  Mo.  237,  72  S. 
W.  700;  State  v.  Bengsch,  170  Mo. 
81,  70  S.  W.  710.  Montana:  Ter- 
rett.  In  re.  (Mont.  1906),  86  Pac. 
266;  State  v.  Courtney,  27  Mont. 
378,  71  Pac.  308.  Nebraska:  Ox- 
nard  Beet  Sugar  Co.  v.  State  (Neb. 
1005),  102  N.  W.  80  (unconstitu- 
tional) ;  Van  Duzer  v.  Mellinger,  60 
Neb.  508,  92  N.  W.  738.     Nevada: 
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an  ordinance  under  a  statutory  provision  that  it  shall  embrace 
but  one  subject,  and  the  object  intended  to  be  effectuated  is 
covered  by  one  subject  under  its  title,  if  it  is  necessary  to  deal 
with  more  than  one  feature  of  that  subject,  and  the  various 
provisions  of  the  enactment  are  all  germane  to  the  subject 
expressed  in  the  title  the  statutory  requirement  is  complied 
with  and  satisfied  and  the  ordinance  is  not  repugnant  to  the 
statute.®'^  So  the  generality  of  the  title  of  a  State  statute 
does  not  invalidate  it,  under  a  provision  of  the  Constitution 
of  the  State  that  private  and  local  laws  shall  only  embrace 
one  subject  which  shall  be  expressed  in  the  title,  so  long  as 
the  title  is  comprehensive  enough  to  reasonably  include  within 
the  general  subject  or  the  subordinate  branches  thereof,  the  sev- 
eral subjects  which  the  statute  seeks  to  effect,  and  does  not 
cover  legislation  incongruous  in  itself  and  which  by  no  fair 
intendment  can  be  included  as  having  any  necessary  and  proper 


Bell  v.  First  Judicial  District  Court 
(Nev.  1905),  81  Pac.  875  (uncon- 
stitutional). "New  York:  Cahiil  v. 
Hogan,  180  N.  Y.  304,  73  N.  E.  39, 
affg.  99  App.  Div.  619,  90  N.  Y. 
Supp.  1091  (unconstitutional); 
Rochester  v.  Bloss,  173  N.  Y.  646, 
66  N.  E.  1105,  affg.  77  App.  Div. 
28,  79  N.  Y.  Supp.  236  (unconstitu- 
tional) ;  People  v.  Coler,  173  N.  Y. 
103,  65  N.  E.  956,  affg.  71  App. 
Dis.  584,  76  N.  Y.  Supp.  205.  Ore- 
gon: Murphy  v.  City  of  Salem 
(Oreg.  1906),  87  Pac.  632;  Spauld- 
ing  Logging  Co.  v.  Independence 
Imp.  Co.,  42  Oreg.  394,  71  Pac.  132 
(void).  Pennsylvania:  See  Frank- 
lin, City  of,  V.  Hancock,  204  Pa. 
110,  53  Atl.  644.  South  Carolina: 
Riley  v.  Charleston  Union  Station 
Co.,  71  S.  C.  457,  61  8.  E.  486. 
South  Dakota:  Garrigan  v.  Ken- 
nedy (S.  Dak.  1904),  101  N.  W. 
1081;  Walling  v.  Lummis,  16  S. 
Dak.  349,  92  N.  W.  1063.  Ten- 
nessee: Red  River  Furnace  Co.  v. 
Tennessee  Ceut.   R.  Co.,   113  Tenn. 
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697,  87  S.  W.  1010.  Texas:  Bor- 
den V.  Trespalacios  Rice  &  Irriga- 
tion Co.,  98  Tex.  494,  86  S.  W.  11. 
Washington:  State  v.  Packenham, 
40  Wash.  403,  82  Pac.  597;  State 
V.  Case,  39  Wash.  177,  84  Pac.  554 
(unconstitutional);  State,  Osborne 
Tremper  &  Co.  v.  Nicholas,  38 
Wash.  309,  80  Pac.  462;  Armour 
&  Co.  V.  Western  Const.  Co.,  36 
Wash.  529,  78  Pac.  1106  (uDCon- 
stitutional) ;  Weed  v.  Goodwin,  36 
Wash.  31,  78  Pac.  36;  Seattle  <t 
L.  W.  Waterway  Co.  ▼.  Seattle 
Dock  Co.,  35  Wash.  503,  77 
Pac.  845,  affd.  195  U.  S.  624,  25 
Sup.  Ct.  789,  49  L.  Ed.  350.  Wis- 
consin: Verges  v.  Milwaukee 
County,  116  Wis.  191,  93  N.  W.  87. 

Such  constitutional  provision  not 
applicable  to  municipal  ordinances, 
Harris  v.  People,  218  111.  439,  75 
N.  E.  1012. 

8T  City  of  Louisville  v.  Wehmhoff, 
25  Ky.  L.  Rep.  995,  76  S.  W.  876, 
25  Ky.  L.  Rep.  1924,  79  S.  W.  201. 


STATUTES   AND    OEDINAKTCES.  §    l7la 

connection.®®  In  a  Missouri  case  it  was  urged  that  an  act, 
entitled  "  an  act  requiring  persons,  associations  and  corpora- 
tions, owning  or  operating  street  cars  to  provide  for  the  well- 
being  and  protection  of  employees,"  and  requiring,  in  the  body 
of  the  statute,  screens  to  protect  motormen,  was  unconstitu- 
tional ®®  in  that  the  subject  of  the  act  was  not  clearly,  or  at 
all,  expressed  in  the  title,  and  this  position  was  declared  un- 
tenable. The  court,  per  Gantt,  J.,  said:  "  Sound  policy  and 
legislative  convenience  dictate  a  liberal  construction  of  the 
title  and  the  subject  matter  of  statutes  to  maintain  their  valid- 
ity. Infraction  of  this  constitutional  clause  must  be  plain 
and  obvious,  to  be  recognized  as  fatal.  This  has  been  the  uni- 
form rule  of  construction  of  this  provision  of  our  Constitution. 
It  is  only  necessary  that  the  title  shall  indicate  the  subject 
of  it  in  a  general  way  without  entering  into  details.  All 
auxiliary  provisions  properly  attaching  to  the  main  subject, 
and  constituting  with  it  one  whole,  may  be  embraced  within 
the  enactment.®^  Measured  by  these  and  various  other  ad- 
judications of  this  court,  the  title  to  this  act  was  both  definite 
and  broad  enough  to  include  the  provisions  of  this  act,  all  of 
which  were  germane  to  the  purpose  expressed."®*  The  Con- 
stitution of  Kansas  *^  providing  that  "  no  bill  shall  contain 
more  than  one  subject,  which  shall  be  expressed  in  its  title  " 
is  not  violated  by  the  title  to  an  act  ®®  entitled  "  an  act  pro- 
viding for  the  formation  of  telephone  companies,"  as  all  rights 
extended  to  such  an  incorporated  company  to  engage  in  the 
telephone  business,  as  well  as  the  right  to  incorporate,  are 
contemplated  by  the  word  "  formation."  ®*  Again,  the  title 
of  an  ordinance  reciting  that  its  object  is  to  "  grant  certain 
rights  and  privileges  to  a  certain  telephone  company,"  is  suf- 

« Blair  v.   City  of  Chicago,  201  »i  State  v.  Whitaker,  160  Mo.  59, 

U.  S.  400,  26  Sup.  Ct.  427,  60  L.  60   S.   W.    1068,   7   Am.   Elec.   Caa. 

Ed.  801,  revg.  132  Fed.  848.  806,  813. 

••Under  art.   4,   §   28   of   Const.  02 Art.  2,  §  16. 

Mo.  »3  LawB  1885,  c.  104,  p.  151 ;  Gen. 

» Citing     State     v.     Bookstruck,  Stat.  1901,  §§  1251,  1252. 

136  Mo.  336,  38  S.  W.  317;  State  »*City  of  Wichita  v.  Missouri  & 

V.  Marion  Co.  Ct.,  128  Mo.  427,  30  K.  Teleph.  Co.,  70  Kan.  441,  78  Pac. 

S.  W.  103,  31   S.  W.  23;   State  v.  886. 
Bronson,   115  Mo.   271,   21    S.   W. 
1125. 
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ficient  to  carrj  a  grant  of  a  right  to  use  the  streets  and  alleys 
of  the  city  for  its  lines. ®*^  But  where  it  is  required  that  the 
subject  of  an  ordinance  be  clearly  expressed  in  its  title,  and 
the  titles  of  ordinances,  covering  street  railway  extensions, 
do  not  express  an  intent  to  deal  with  the  subject  of  the  life 
of  the  original  grant,  an  extension  of  such  franchise  will  not, 
it  is  held,  be  raised  by  implication.**® 

§  172.  Construction  of  statute  —  More  than  one  subject— 
Decisions.—  Where  a  statute  encourages  and  authorizes  the  con- 
struction of  telegraph  lines;  confers  privileges,  powers  and 
penalties  upon  the  owners  thereof ;  provides  a  penalty  for  di- 
vulging the  contents  of  a  private  message  by  any  person  con- 
nected with  the  telegraph  company,  and  throughout  the  entire 
act,  after  its  first  section,  there  are  provisions  different  frofii 
and  not  germane  to  those  authorizing  and  encouraging  the  con- 
struction of  telegraph  lines,  such  statute  violates  a  constitu- 
tional provision  which  prohibits  legislative  acts  from  contain- 
ing more  than  one  subject-matter.®^  But  a  statute  which  in- 
cludes telegraph  and  telephone  companies  and  which  prescribes 
their  duties,  and  penalties  for  its  violation,  is  not  unconstitu- 
tional as  embracing  two  subjects. ®®  The  Michigan  Act  of 
1863,*®  under  which  electric  railways  were  organized,  was  held 
not  unconstitutional  as  embracing  more  than  one  subject  not 
expressed  in  its  title.  ^  Where  an  act  is  entitled  "  An  act  to 
prohibit  extortion  and  discrimination  in  the  transmission  of 
telegraphic  despatches,"  it  is  not  unconstitutional  as  contain- 
ing more  than  one  subject,  because  it  contains  a  section  which 
makes  telegraph  companies  "  liable  for  the  nondelivery  of  de- 
spatches intrusted  to  its  care  and  for  all  mistakes  in  trans- 
mitting messages  made  by  any  person  in  its  employ  and  for 
all  damages  resulting  from  a  failure  to  perform  any  other  duty 

OB  State    V.    Nebraska    Telephone  »8  Central  Un.  Teleg.  Co.  v.  Fehr- 

Co.,  127  Iowa  194,  103  N.  W.  120.  ing,   146  Ind.  189,  45  N.  E.  64.  C 

»« Cleveland   Electric   Ry.    Co.   v.  Am.  Elec.  Cas.  694;  Const.  Ind,  § 

City    of    Cleveland     (C.    C.    Ohio,  19,  art.  4;  Acts  Ind.  1885,  p.  131, 

1905),   137   Fed.   112.  §  2  (Rev.  Stat.  1894,  §  5529). 

»7  Western  Un.  Teleg.  Co.  v.  Cool-  »»  Chap.  94,  How.  Mich.  SUt 

edge,  86  Ga.  104,  3  Am.  Elec.  Cas.  i  Detroit   City    Ry.    v.  Mills,  S5 

618,  12  S.  E.  264,  Ga.  Acts  1888-9,  Mich.  634,  48  N.  W.  1007. 
p.  175   (Act  November  12,  1889). 
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required  by  law,  and  any  such  telegraph  company  shall  not 
be  exempted  from  any  such  liability  by  reason  of  any  clause, 
condition  or  agreement  contained  in  its  printed  blanks." ' 
Again,  an  act  entitled  "  An  act  to  provide  for  the  incorpora- 
tion and  regulation  of  motor-power  companies  for  operating 
passenger  railways,"  which  also  provides  that  they  may  lease 
the  property  of  passenger  railways  which  they  desire  to  oper- 
ate, is  not  unconstitutional,  because  the  subject  of  leases  is 
not  within  the  title,  since  the  "  incorporation "  includes  ob- 
taining possession  of  such  railways.*  So  in  a  recent  New 
York  case  the  power  to  consolidate,  conferred  by  the  Amenda- 
tory Act  of  1892  upon  corporations  formed  under  the  Laws 
of  1863,  is  germane  to  the  subject  expressed  in  the  title  to 
the  earlier  act  and  is  not  unconstitutional.^ 


§  173.  ConBtructioiL — Statute  —  Ordinance  or  Cont/act  — 
Partly  valid. —  It  is  an  oft-asserted  rule  that  part  of  a  statute 
may  be  unconstitutional  and  another  separable  part  valid,^  so 


2  Western  Un.  Teleg.  Co.  v.  Low- 
rey,  32  Neb.  732,  3  Am.  Elec.  Cas. 
717,  49  N.  W.  707;  Const.  Neb..  § 
11,  art.  3,  §  12;  c.  89a,  Comp.  Stat. 
Neb. 

See  Potter  v.  Collis,  19  N.  Y. 
App.  Div.  392,  46  N.  Y.  Supp.  471. 
where  act  of  1874,  relating  to  the 
Eighth  Ave.  Ry.  Co.,  which  has  not 
used  electricity  until  within  a  com- 
paratively sHort  time,  was  held  not 
unconstitutional  as  referring  to 
more  than  one  subject;  N.  Y.  Const., 
art.  3,  §  16;  N.  Y.  Laws  1874,  c. 
478;  case  aff'd  156  N.  Y.  16, 

In  Pennsylvania,  an  ordinance  en- 
titled "  An  ordinance  providing  for 
the  licensing  of  telegraph,  telephone 
and  electric  light  poles  and  wires, 
and  collecting  an  annual  license  tax 
therefor,"  was  held  not  void  on  the 
ground  of  containing  more  than  one 
sabject.  New  Castle  v.  Electric  Co., 
16  Penn.  Co.  Ct.  Rep.  663,  6  Am. 
Elec.  Cas.  87. 


»  Pinkerton  v.  Pennsylvania  Trac- 
tion Co.,  193  Penn.  St.  229,  44  Atl. 
284,  Act  March  22,  1887   (P.  L.  9). 

*Bohmer  v.  Haflfen,  35  N.  Y. 
App.  Div.  381,  54  N.  Y.  Supp.  1030; 
case  aff'd  161  N.  Y.  390,  and  affirms 
50  N.  Y.  Supp.  857,  22  Misc.  Rep. 
565;  N.  Y.  Laws  1863,  c.  361,  en- 
titled *'  An  act  to  authorize  the  con- 
struction of  a  railway  and  tracks," 
in  certain  towns. 

i  'See  the  following  cases:  Ala- 
jbamai  Untreiner  v.  State  (Ala. 
1906),  41  So.  170;  Norvell  v.  State, 
143  Ala.  561,  566,  39  So.  357;  Kentz 
V.  Mobile,  120  Ala.  623,  24  So.  952. 
Arkansas :  Waterman  v.  Hawkins 
(Ark.  1906),  86  S.  W.  844.  Cali- 
fornia: Gerino  Ex  parte,  143  Cal. 
412,  77  Pac.  166,  66  L.  R.  A,^249. 
Connecticut:  State  v.  Dow,  78 
Conn.  53,  60  Atl.  1063.  Florida  i 
State  V.  Bryan  (Fla.  1905),  39  So. 
929.  Oeorgiai  Bass  v.  Lawrence,  124 
6a.  75,  52  S.  E.  96.    Idaho:    Abel, 
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an  ordinance  may  be  partly  void  and  partly  valid,  and  the  same 
rule  has  been  applied  to  contracts  limiting  liability  for  night 
half  rate  telegraphic  messages.®  Where  a  town  made  a  stipu- 
lation in  a  lighting  contract  that  its  board  of  improvements 
would  not  give  consent  to  any  other  gas  or  electric  company  to 
extend  its  mains  or  lay  its  pipes  or  conductors  within  the  town 


In  re,  10  Idaho  2S8,  77  Pac.  621. 
Illinois:  People,  Qreen  v.  Cook 
County,  176  111.  576,  52  N.  £.  334. 
Indiana:  State  v.  Gerhardt,  145 
Ind.  439,  44  N.  £.  469,  33  L.  R. 
A.  313.  iotca:  Brady  v.  Mattern, 
125  Iowa  158,  100  N.  W.  358. 
Louisiana:  Watson  v.  McGrath, 
111  La.  1097,  36  So.  204.  Massa- 
chusetts: Wheelwright  v.  Boston, 
188  Mass.  621,  74  N.  E.  937;  Com- 
monwealth V.  Ansel vich,  186  Mass. 
376,  71  N.  E.  790.  Michigan: 
Graham  v.  Fleming,  116  Mich.  571, 
74  N.  W.  729,  5  Det.  Leg.  N.  35. 
Missouri:  Finck  v.  Schneider 
Granite  Co.,  187  Mo.  244,  86  S.  W. 
213;  Birch  v.  Pittsburg,  180  Mo. 
413,  79  S.  W.  476;  SUte  v.  Whit- 
aker,  160  Mo.  69,  7  Am.  Elec.  Caa. 
806,  60  S.  W.  1068;  State,  Crow 
V.  Fireman's  Fund  Ins.  Co.,  152  Mo. 
1,  45  L.  R.  A.  363,  52  S.  W.  395. 
Montana:  State  v.  Aetna  Banking 
&  Trust  Co.  (Mont.  1906),  87  Pac. 
268.  yehraska:  State,  Adair,  v. 
Drexel  (Neb.  1905),  105  N.  W.  174; 
Lognn  County  v.  Camahan,  66  Neb. 
694,  95  N.  W^  812.  New  Hamp- 
shire: State  V.  Cohen  (N.  H. 
1906),  63  Atl.  928.  New  Jersey: 
State  V.  Corrigan,  72  N.  J.  L.  64, 
60  Atl.  515;  States  New  York  & 
New  Jersey  Telephone  Co.  v.  Bor- 
ough of  Bound  Brook,  66  N.  J.  L. 
108,  48  Atl.  1022,  7  Am.  Elec.  Cas. 
65,  66;  Hickman  v.  State,  62  N.  J. 
L.  499,  41  Atl.  942,  affd.  44  Atl. 
1099.    New        York:     Parfltt       v. 
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Ferguson,  159  N.  Y.  Ill,  53  N.  E. 
707,  affg.  38  N.  Y.  Supp.  466,  3 
App.  Div.  176;  People,  Eldred  y. 
Palmer,  154  N.  Y.  133,  47  N.  R 
1084,  affg.  21  App.  Div.  101,  47  N. 
Y.  Supp.  403.  Korth  Carolina: 
Lowery  y.  Board,  etc..  School  Di- 
rectors, etc.,  140  N.  C.  33,  52  S.  E. 
267 ;  SUte  v.  McGinnis,  138  N.  C. 
724,  51  S.  E.  50.  Pennsylvania: 
Commonwealth  v.  Shaleen,  30  Pa. 
Super.  Ct.  1.  South  Carolina:  State 
V.  Bums,  73  S.  C.  194,  52  S.  E.  960. 
Tennessee:  State  v.  Willett  (Sup'r 
Ct.  Tenn.  1906),  97  S.  W.  299;  Fite?. 
State,  114  Tenn.  646,  88  S.  W.  941; 
Lindsay  v.  Allen,  112  Tenn.  637,  82 
JS.  W.  171.  Texas:  St.  Louis 
Southwestern  R.  Co.  of  Tex.  v.  Hall, 
98  Tex.  480,  85  S.  W.  786.  Utah: 
Eureka  v.  Wilson,  15  UUh  67,  48 
Pac.  150.  Vermont:  SUte  v- 
Abraham,  78  Vt.  53,  61  Atl.  766. 
Virginia:  Trimble  v.  Common- 
wealth, 96  Va.  818,  31  Chic.  Leg. 
N.  366,  5  Va.  Law  Reg.  02.  Watk- 
ington :  Seattle  A  L.  W.  Waterway 
Co.  V.  Seattle  Dock  Co.,  35  Wash. 
503,  77  Pac.  845,  affd.  195  U.  S. 
624,  25  Sup.  Ct.  789,  49  L.  Ed.  350; 
Nathan  v.  Spokane  County,  35 
Wash.  26,  76  Pac.  521,  65  L.  R.  a. 
336. 

•  Electric  Ry.  Co.  of  Grand 
Rapids  V.  Common  Council  of  Grand 
Rapids,  84  Mich.  257,  3  Am.  Klec 
Cas.  67,  71,  47  N.  W.  557;  Western 
Un.  Teleg.  Co.  v.  Neill,  57  Tex.  283, 
1  Am.  Elec.  Cas.  352,  358. 


STATUTES   AND    OKDINANCTES. 


§  173a 


during  the  existence  of  the  agreement,  and  a  statute  was  en- 
acted confirming  and  ratifying  lighting  contracts  made  by  said 
board,  it  was  held  that  this  unconstitutional  provision  did  not 
impair  or  affect  the  other  provisions  of  the  statute,  as  it  was 
sufficiently  independent  and  disconnected  therefromJ 

§  173a.  Same  subject. —  An  ordinance  may  be  valid  in  part 
although  void  under  the  State  Constitution  as  to  another  part, 
as  where  it  prohibits,  under  a  penalty,  the  operations  of  pool- 
rooms and  the  transmission  to  them  or  their  operators  or  agents 
of  telegraphic  or  telephonic  information,  but  is  broad  enough 
to  include  French  pools  prohibited  by  the  legislature  under  a 
greater  penalty  than  that  specified  under  the  ordinance,  and 
so  void  under  a  constitutional  provision  making  an  ordinance 
void  which  affixes  less  penalties  than  the  statute  for  the  same 
offense.®  It  is  also  declared  in  a  federal  case  that  an  ordi- 
nance conferring  street  easements  in  excess  of  the  power  of 
the  municipality  to  grant  is  not  necessarily  void,  as  where  or- 
dinances conferring  exclusive  rights  by  a  municipality  having 
no  power  to  grant  such  rights  have  been  held  valid  so  far  as 
to  convey  a  right,  subject  to  the  right  of  the  city  to  grant 
like  privileges  to  others.     And  the  same  rule  would  apply  to 


TParfitt  V.  Ferguson,  169  N.  Y. 
Ill,  53  N.  E.  707,  affg.  3  N.  Y.  App. 
Div.  176,  38  N.  Y.  Supp.  466,  which 
affd.  12  Misc.  (N.  Y.)  278,  33  N. 
Y.  Supp.  1111.  It  was  also  held 
that  said  act  (New  York  Laws 
1891,  c.  59)  was  not  fairly  within 
the  scope  of  its  title,  *'An  act  to 
amend  chapter  576  of  the  Laws  of 
1888,  entitled  *  An  act  establishing  a 
board  of  improyement,  and  defining 
its  powers  and  duties,  and  to  provide 
for  lighting  the  streets  and  other 
places  in  the  town  of  New  Utrecht,  in 
the  county  of  Kings,  as  amended  by 
chapter  361  of  the  Laws  of  1889." 
For  general  cases  on  these  points, 
see  State  v.  Street,  117  Ala.  203,  23 
So.  807,  partly  valid  if  separable; 
People,  Deneen  v.  Martin,  178  111. 
611,  53   N.   E.   309,   31   Chic.   Leg. 


News,  267,  rule  not  applicable  where 
parts  mutually  dependent;  State, 
Crow  V.  Fireman's  Fund  Ins.  Co., 
152  Mo.  1,  52  S.  W.  595,  partly 
void,  partly  valid;  State,  Gray  v. 
Dover,  62  N.  J.  L.  40,  40  Atl.  640, 
affd.,  42  Atl.  674,  when  rule  will 
be  applied;  State  v.  Godwin,  123  N. 
C.  697,  31  S.  E.  221,  not  upheld 
when  provisions  inter-dependent ; 
Trimble  v.  Commonwealth,  96  Va. 
818,  1  Va.  Sup.  Ct.  29,  6  .Va.  L. 
Reg.  92,  31  Chic.  Leg.  News,  366, 
may  be  partly  void  and  partly 
valid;  Robertson  v.  Preston  (Va., 
1899),  33  S.  E.  618,  certain  pro- 
visions may  be  void. 

8  City  of  Louisville  v.  Wehmhoff, 
25  Ky.  L.  R.  1924,  79  S.  W.  201, 
S.  C.  25  Ky.  L.  Rep.  996,  76  S.  W. 
876. 
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§§    173b,    173c         CONSTRUCTION CONSTITUTIONS, 


an  ordinance  invalid  in  part  only  as  applies  to  a  statute;  and 
if  the^^grants  are  so  distinctly  separable  that  each  can  stand 
alone  and  there  is  no  such  interdependence  that  the  validity 
of  a  part  depends  upon  the  validity  of  every  other  part  the 
ordinance  wilj  be  upheld  to  the  extent  of  its  validity.* 

§  173b.     When  ordinance  invalid  —  Distinction  between  in- 
validity and  partial  invalidity. —  If  a  franchise  ordinance  con- 
tains  unreasonable   restrictions   unjustified   by  the  authority 
conferred  upon  the  city  so  that  such  ordinance  is  ultra  vires 
the  municipality  then  the  whole  of  the  ordinance,  including 
its  grant  of  privileges  and  franchises,  must  fall  at  the  same 
time.     The  same  reasoping  applies  in  such  case  as  to  an  un- 
constitutional act  of  the  general  legislature.     The  presump- 
tion is  that  the  legislature  intends  an  enactment  to  be  effective 
in  its  entirety ;  such  presumption  is  also  against  mutilation  of 
a  statute,  and  elimination  will  only  be  resorted  to  where  an 
unconstitutional  provision  is  interjected  into  a  statute  other- 
wise valid,  and  is  so  independent  and  separable  that  its  removal 
will  leave  the  constitutional  features  and  purposes  of  the  act 
substantially  unaffected  by  the  process.     But  where  an  ordi- 
nance expressly  declares  that  the  covenant  of  restrictions  is  a 
part  of  the  consideration  and  a  condition  of  the  enjoyment  of 
the  franchises  and  privileges  granted   thereby  to  a  traction 
company,  such  part  can  not  be  eliminated  without  overthrow- 
ing the  entire  ordinance.*^ 

^ 

§  173c.     Construction  —  Bepeals. —  Repeals    by    implication 
are  not  favored.*^     So  all  interests  under  a  statute  or  ordi- 


^Morristown,  City  of,  v.  East 
Tennessee  Telephone  Co.,  115  Fed. 
304,  53  C.  C.  A.  165,  8  Am,  Elec. 
Cas.  3,  0,  per  Lurton,  C.  J. 

10  Mayor,  etc.,  of  Borough  of 
Rutherford  v.  Hudson  River  Trac- 
tion Co.  (N.  J.  1906),  63  Atl.  84, 
87,  per  Pitney,  J. 

"  United  States:  United  States 
V.  Greathouse,  166  U.  S.  601,  17 
Sup.  Ct.  701,  41  L.  Ed.  1130;  City 
of  Wheaton  v.  Old  Colony  Trust  Co., 
132      Fed.      641,      648.     Arkansas: 
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Benton  v.  Willis,  76  Ark.  443,  88 
S.  W.  1000.  District  Columbia: 
McCarthy  v.  McCarthy,  20  App.  D. 
C.  195;  United  SUt^s  v.  Sampson, 
19  App.  D.  C.  419.  Illinois:  Chi- 
cago W.  &  V.  Coal  Co.  V.  People, 
114  111.  App.  75,  affd.  214  111.  421, 
73  N.  E.  770.  Indiana:  Shea  ▼• 
Muncie,  148  Ind.  14,  46  N.  E.  138. 
Kentucky:  Louisville  &  N.  R  Co. 
V.  Jarvis,  27  Ky.  L.  Rep.  986. 
Michigan:  Hoffman  v.  H.  M.  Loud 
&  Sons  Lumber  Co.,  138  Mich.  10. 


STATUTES    AND    ORDINAXCES. 


§  173c 


nance  remain  unimpaired  by  its  reenactinent  which  operates 
as  a  continuance  of  the  original  enactment  and  not  as  an  im- 
plied repeal.*^  The  intent  to  repeal  must  be  clearly  apparent 
and  courts  will  sustain  the  statute  rather  than  its  repeal  if  a 
reasonable  ground  for  upholding  it  can  be  found,  and  this 
applies  to  a  statute  authorizing  the  use  of  streets  by  a  telephone 
company  which  will  not  be  held  to  have  been  repealed  by  a 
later  city  charter  empowering  the  municipal  authorities  to 
prohibit  or  regulate  use  of  the  streets  by  telephone,  telegraph 
or  light  companies.'^  Again,  upon  the  principle  that  repeals 
by  implication  are  not  favored,  a  statute  general  in  its  terms 
will  not  repeal  by  implication  a  particular  statute  relating  to 
some  particular  matter  or  locality  unless  the  legislative  inten- 
tion so  to  do  is  clearly  apparent.  So  where  a  statute  gives 
entire  control  of  its  streets  to  a  city,  a  later  general  enactment, 
authorizing  telegraph  companies  to  construct,  maintain  and 
operate  telegraph,  telephone  and  other  necessary  lines  for  the 
transmission  of  intelligence  along  and  over  public  highways, 
streets,  etc.,  will  operate  only  as  a  permission  to  exercise  in 
such  city  the  franchises  of  a  telegraph  or  a  telephone  company. 


104  N.  W.  424,  12  Det.  Leg.  N.  366; 
Michigan  Teleph.  Co.  v.  City  of 
Benton  Harbor,  121  Mich.  512,  80 
N.  W.  386,  7  Am.  Elec.  Cas.  9. 
yebraska:  Dawson  County  v. 
Clark.  58  Neb.  756,  79  N.  W.  822. 
Oklahoma:  Goodson  v.  United 
States,  7  Okla.  117,  54  Pac.  423. 
Pennsylvania:  See  Commonwealth 
V.  Fry,  183  Pa.  32,  41  \V.  N.  C.  270, 
38  Atl.  417.  Vermont:  State  v. 
Martin,  68  Vt.  93,  34  Atl.  40. 
Wisconsin:  Hay  v.  City  of  Bara- 
boo,   127  Wis.  1,  105  N.  W.  654. 

i»  Kittanning  Borough  v.  Western 
Union  Teleg.  Co.,  26  Pa.  Sup.  Ct. 
346.  See  also  the  following  cases: 
Georgia:  Horn  v.  State,  114  Ga. 
509,  40  S.  E.  297.  Indiana:  Blu- 
menthal  v.  Tibbits,  60  Ind.  70,  73, 
66  N.  E.  159.  Michigan:  Good- 
rich y.  Hackley-Plielps-Brunell  Co., 


141  Mich.  343,  104  N.  W.  669, 
12  Det.  Leg.  N.  458.  Nebraska: 
Sternberg  v.  State,  Keller,  50  Neb. 
127,  69  N.  W.  849,  affg.  48  Neb. 
299,  69  N.  W.  849.  New  Jersey: 
Henry  v.  Simanton,  64  N.  J.  Eq. 
672,  54  Atl.  163.  New  York:  Peo- 
ple V.  Wells,  94  App.  Div.  271,  87 
N.  Y.  Supp.  1107.  North  Carolina: 
Wood  V.  Bellamy,  120  N.  C.  212, 
27  S.  E.  118.  Compare  Murphy  v. 
Utter,  186  U.  S.  95,  22  Sup.  Ct. 
776.  46  L.  Ed.  1070. 

The  fact  that  the  substance  of 
part  of  a  section  is  re-enacted  and 
the  remainder  not  re-enacted  evi- 
dences an  intention  to  repeal  all  not 
re-enacted.  Lawyer  v.  Carpenter 
(Ark.  1906),  97  S.  W.  662^  663. 

13  Michigan  Telephone  Co.  v.  City 
of  Benton  Harbor,  121  Mich.  612, 
80  N.  W.  386,  7  Am.  Elec.  Caa.  9. 
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§  174 


CONSTBUCTION CONSTITUTIONB, 


In  such  a  case  where  it  does  not  clearly  appear  that  the  l^is- 
lature  intended  by  the  later  statute  to  resume  its  power  of 
control  over  the  city's  streets,  given  the  city  by  the  earlier 
enactment,  it  will  not  be  so  construed.^*  The  repeal  of  a 
statute  authorizing  every  street  railway  to  be  operated  by  such 
animal,  electric  or  other  power  as  the  municipal  authorities 
may  have  granted  will  not  destroy  its  effect  to  ratify  con- 
tracts in  existence  when  it  was  passed.^'  And  where  a  tele- 
phone company  has  erected  its  plant  under  the  general  as  well 
as  special  laws  and  has  maintained  and  continued  to  extend 
the  same,  or  has  made  substantial  improvements  upon  the 
strength  of  the  authority  granted  to  it  the  rights  acquired  in 
so  doing  cannot  be  impaired  or  interfered  with  by  subsequent 
legislation,  and  the  right  to  extend  the  system  within  the  city 
cannot  be  revoked  by  the  city  by  a  resolution  not  passed  in  the 
exercise  of  the  police  power.**  A  general  repealing  clause  in 
an  act  is  a  legislative  expression  carrying  with  it  a  repealing 
effect  only  where  under  law  the  effect  would  be  the  same  with- 
out such  repealing  clause.*'' 

§  174.  Constmction  —  Prior  and  subsequent  statutes  —  Oen- 
eral  and  special  laws  —  Bepeal  —  Decisions. —  If  a  prior  law  is 
referred  to  and  adopted  in  a  statute,  the  law  as  it  exists  is  in- 
cluded and  not  a  subsequent  modification  thereof,*®  and  a  tele- 
graph companies  act  intended  to  repeal  or  supersede  similar 


i^City  of  Memphis  v.  Postal 
Teleg.  Cable  Co.,  145  Fed.  602,  revg. 
in  part,  139  Fed.  707. 

"Blair  v.  City  of  Chicago,  201 
U.  S.  400,  26  Sup.  Ct.  427,  60  L. 
Ed.  801,  revg.  132  Fed.  848. 

i«Duluth,  City  of,  v.  Duluth 
Teleph.  Co.,  84  Minn.  486,  87  N.  W. 
1128,  8  Am.  Elec.  Cas.  136;  North- 
western Teleph.  Exch.  Co.  v.  City 
of  Minneapolis,  81  Minn.  140,  83  N. 
W.  527,  86  N.  W.  69,  53  L.  R.  A. 
175,  7  Am.  Elec.  Cas.  168,  179. 

IT  City  of  Wichita  v.  Missouri  & 
K.  Teleph.  Co.,  70  Kan.  441,  78  Pac. 
886,  holding  that  no  part  of  the 
general  Telegraph  Act    (Gen.  Stat. 
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1868,  art.  8,  c.  23),  was  repealed 
by  the  charter  act  of  cities  of  the 
first  class  (Laws  1881,  c.  37,  p.  79) ; 
and  also  that  Laws  of  1885,  c.  104, 
p.  151;  Gen.  Stat.  1901,  §§  1251, 
1252,  conferring  upon  telephone 
companies  all  the  rights  given  to 
telegraph  companies  by  Gen.  Stat. 
1868,  art.  8,  c.  23,  is  not  in  con- 
travention of  the  requirements  of 
the  Constitution,  art.  2,  §  16,  that 
"  no  law  shall  be  revived  or 
amended,  unless  the  new  act  contain 
the  entire  act  revived,  or  the  sec- 
tion or  sections  amended. 

"Postel     Teleg.     Cable    Co.     v. 
Southern  R.  Co.,  89  Fed.  190. 


STATUTES    AND    OKDINANCEfi.  §    174 

acts  will  have  that  effect.*®     Again,  the  intention  of  the  legis- 
lature to  repeal,  or  partially  repeal  or  amend  a  special  or  local 
statute  by  a  statute  general  in  its  terms  and  application,  must 
be  manifest,  even  though  the  general  act  would  strictly,  and 
but  for  the  special  law,  include  the  case  or  cases  provided  for 
by  it.^     Where  a  statute  provides  for  the  construction  and 
maintenance  of  telephone  lines  along  streets  and  highways  and 
confers  authority  upon  municipalities  in  relation  thereto,  sub- 
ject to  the  general  laws  in  reference  to  their  streets,  such  stat- 
ute is  not  repealed  by  a  subsequent  enactment,  providing  that 
municipal  authorities  may  regulate  or  prohibit  the  use  of  tele- 
phone poles  in  the  streets.^*     A  statute  which  permits  the  con- 
struction and  maintenance  of  an  overhead  trolley  system  does 
not  repeal  as  to  rate  of  speed  a  former  statute  regulating  the 
rate  of  speed  on  surface  roads.^^     So  a  statutory  right  to 
change  the  motive  power  of  a  street  railway  is  not  affected 
by  a  subsequent  statute  prescribing  conditions  precedent  for 
construction  of  such  railways,  where  it  is  also  specified  that 
previously   acquired  rights  shall  not   be   affected.^^     If  sub- 
stantially the  same  form  is  followed  in  the  re-enactment  of  a 
part  of  the  State  Railroad  Law,  the  later  statute  constitutes 
a  continuation  of  the  prior  one,  even  though  that  is  repealed 
by  another  section  of  the  Railroad  Law ;  ^^  and,  although  a 
former  act  is  somewhat  variant  from  the  language  of  a  later 
statute,  the  intention  of  the  legislature  may  be  gathered  there- 
from, as  well  also  as  from  the  concurrent  history  of  the  sub- 

loStete,  Home  Teleph.  Co.  v.  New  81  Hun   (N.  Y.),  263,  62  N.  Y.  St. 

Brunswick,  62  N.  J.  L.  172,  40  Atl.  R.  722,  30  N.  Y.  Supp.  778,  5  Am. 

628.  Elec.  Cas.  524,  affd.,  146  N.  Y.  376, 

.  20  New  York,  N.  H.  &  H.  R.  Co.  67  N.  Y.  St.  R.  899,  41  N.  E.  90. 

V.  The  Bridgeport  Traction  Co.,  65  as  Hudson    River   Teleph.    Co.    v. 

Conn.   410.   5   Am.   Elec.   Cas.   246,  Watervliet  T.  &  R.  Co.,  135  N.  Y. 

255,  32   Atl.  953,  per  Baldwin,  J.,  393,  63  N.  Y.  St.  R.  642,  32  N.  E. 

citing  Matter  of  Commrs.  of  Central  148,  31   Am.   St.  Rep.  838,  4  Am. 

Park,  5  N.  Y.  493,  497.  Elec.  Cas.   275,  revg.  61  Hun    (N. 

n  Michigan  Teleph.  Co.  v.  City  of  Y.),  140,  39  N.  Y.  St.  R.  952,  16 

Benton  Harbor,  121  Mich.  612,  80  N.  Y.  Supp.  752,  21  Civ.  Proc.  Rep. 

N.    W.   386,    7   Am.   Elec.   Cas.    9;  204. 

Mich.  Acts  1883,  p.  131,  §  4;  Pub.  24  Roddy  v.  Brooklyn  Heights  R. 

Acts  Mich.   1895,  No.  215,  c.  22,  §  Co.    (Sup.    Ct.    N.    Y.),    52    N.    Y. 

14.  Supp.  885,  23  Misc.  Rep.  373,  52  N. 

22Martineau  v.  Rochester  Ry.  Co.,  Y.  Supp.  885. 
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ject  and  that  of  the  particular  act  in  question.^  Again,  a 
general  statute  making  the  approval  of  railway  commissioners 
a  prerequisite  to  street  railways  crossing  steam  railroads  at 
grade^  does  not  affect  a  prior  special  statute  permitting  an 
electric  street  railway  to  cross  a  steam  railway  at  a  certain 
point.*®  And  where  general  legislation  follows  a  special  char 
ter  on  the  same  subject,  and  it  does  not  in  terms  or  by  necessary 
construction  repeal  the  particular  grant,  the  two  will  stand 
together;  one  as  the  general  law  of  the  land,  and  the  other  as 
the  law  of  the  particular  case.*^ 

§  175.  Conatmetion  —  Statutes  —  Ordinances  —  Telegraph 
and  telephone  decisionB. —  A  statute  providing  for  the  construc- 
tion and  maintenance  of  a  telegraph  line  upon  a  railroad  right 
of  way,  which  compels  arbitration  for  the  injury  sustained, 
and  makes  no  provision  for  enforcing  the  award,  is  unconsti- 
tutional.*® But  a  statute  may  constitutionally  fix  the  maxi- 
mum  rental  rate  for  telephones.*®     Again,   a  State  statute, 


-'B  United  States  Elec.  Light  Co. 
V.  Ross,  9  App.  D.  C.  558,  24  Wash. 
L.  Repr.  775;  appeal  denied,  24 
Wash.  L.  Repr.  838. 

26  New  York,  N.  H.  &  H.  R,  Co. 
V.  Bridgeport  Traction  Co.,  65  Conn. 
410,  5  Am.  Elec.  Cas.  246,  32  Atl. 
953,  Pub.  Acts  Conn.,  1893,*  p.  307, 
required  consent  of  mayor  and  com- 
mon council  for  construction  in 
streets;  Pub.  Acts  1893,  p.  361,  c. 
208,  amending  c.  168,  of  Pub.  Acts 
1889,  required  approval  of  railroad 
commissioners  as  stated  in  text. 
This  act  went  into  effect  June  30th, 
although  passed  June  14th.  On 
June  28th,  permission  was  given  bv 
the  legislature  to  construct  certain 
grade  crossings  in  a  particular  way. 
By  Pub.  Acts  of  1893,  p.  308,  §  3, 
the  city  authorities  had  "  exclusive 
direction  over  the  placing  or  locat- 
ing of  any  tracks,  wires,  conduc- 
tors," etc.  By  an  amendment  to  its 
charter,    approved    June    23d,    the 
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street  railway  company  was  author- 
ized (Special  Acts  1893,  p.  846),  to 
equip  its  lines  with  electric  power, 
etc. 

27  New  York,  N.  H.  &  H.  R.  Co. 
v.  The  Bridgeport  Tract.  Co.,  65 
Conn.  410,  5  Am.  Elec.  Cas.  246, 
255,  32  Atl.  953,  per  Baldwin,  J., 
citing  State  v.  StoU,  17  WalL  (U. 
S.)    425,  436. 

28  Southwestern  R.  Co.  v.  South- 
ern &  Atl.  Teleg.  Co.,  46  Ga.  43,  12 
Am.  Rep.  585,  1  Am.  Elec.  Cas.  32; 
Ga.  Const.  1868;  Ga.  Act,  Aug.  26, 
1872. 

-  29  Johnson  v.  State  of  Indiana, 
113  Ind.  143,  2  Am.  Elec.  Cas.  22, 
15  N.  E.  215;  Act  of  Ind.,  April  13, 
1885;  Ind.  Acts  1885,  pp.  227,  2-28; 
Act  of  Ind.,  April  8,  1885;  Acts  of 
1885,  p.  151;  Central  Un.  Teleph. 
Co.  v.  State,  Falley,  118  Ind.  144, 
10  Am.  St.  Rep.  114,  19  N.  E.  604, 
2  Am.  Elec.  Cas.  27. 
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§  175 


giving  the  same  rights  within  the  State  as  the  Post  Roads 
Act,^**  is  subordinate  thereto  in  relation  to  construction  of  a 
telegraph  line  over  a  railroad  right  of  way.^^  It  is  held  in 
^Massachusetts  that  a  statute  may  be  constitutional,  even  though 
it  makes  no  provision  for  compensation  to  abutting  owners  for 
the  use  of  streets  in  the  erection  of  poles  and  stringing  of  wires 
thereon.**  And  in  Iowa  the  question  of  unconstitutionality 
of  a  statute  because  of  a  failure  to  provide  such  compensation 
will  not  be  considered  in  quo  warranto  proceedings  by  the  State, 
only  to  oust  a  telephone  company  from  the  city's  streets;  nor 
in  such  proceedings  will  an  ordinance  granting  a  franchise 
within  the  power  of  the  city  be  declared  void  because  of  an 
irr^ularity  in  the  passage  of  the  enactment.**  In  Montana 
the  code  provision  authorizing  telephone  companies  to  con- 
struct lines  along  any  of  the  public  roads  is  a  general  law  ap- 
plicable to  all  corporations  and  individuals  transacting  business 
of  the  kind  named  therein;  and  it  does  not  discriminate  be- 
tween domestic  and  foreign  corporations  where  the  latter  havo 
complied  with  other  code  provisions  prescribing  the  conditions 
on  which  such  foreign  corporations  may  do  business  within  the 
State. ^"^  But  where  the  State  Constitution  directs  the  legis- 
lature to  give  effect  by  general  law  to  its  provision  authorizing 
the  maintenance  of  telephone  lines  within  the  State  a  statute 
violates  such  provision  where  it  merely  empowers  telephone 
companies  to  maintain  their  lines  along  public  highways  out- 
side of  incorporated  cities  and  so  fails  to  provide  for  the  car- 
rying on  of  such  business  in  cities;  nor  is  such  conflict  rem- 
edied by  a  code  provision  which  confers  upon  cities  the  power 
to  regulate  within  city  limits  the  erection  of  poles  and  string- 
ing of  wires.**     In  Mississippi  the  power  to  permit  the  re- 


*»Act«  of  Congress  of  July  24, 
1866  and   1S72. 

«  Postal  Teleg.  Cable  Co.  v.  Mor- 
gan's La.  &  T.  R.  &  SS.  Co.,  49  La. 
Ann.  58,  21  So.  183,  6  Am.  Elec. 
Cas.  183;  La.  Act  of  1880,  No.  124. 

"Pierce  v.  Drew,  136  Mass.  75, 
49  Am.  Rep.  7,  1  Am.  Elec.  Cas. 
571;  Mass.  Pub.  Acts.  c.  100,  §§ 
1-11,  15.  But  see  chapters  XVI  and 
XVII  on  Compensation,  herein. 


88  State  V.  Nebraska  Telephone 
Co.,  127  Iowa  194,  103  N.  W.  120. 

84  State  V.  City  of  Red  Lodg^,  30 
Mont.  338,  342,  76  Pac.  758;  Civ. 
Code  §  1000;  Civ.  Code  §  1030  et 
seq.;  Act  1901,  p.  150. 

«B  State,  Crumb  v.  City  of  Helena 
(Mont.  1906),  85  Pac.  744;  Const, 
art.  15,  §  14;  Seas.  Laws  1905,  p. 
122.  c.  55;  Polit.  Code  §  4800,  subd. 
43,  as  ani'd  by  SSess.  Laws  1897. 
p.  203. 
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CONSTHUCTION 
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moval  of  trees  or  limbs  thereof  is  not  conferred  by  a  statute 
authorizing  supervisors  to  permit  the  erection  of  telegraph 
lines  in  highways.^*  If  an  ordinance  discriminates  against 
one  of  several  telephone  companies,  is  oppressive  and  unreason- 
able, and  constitutes  class  legislation,  it  will  not  be  upheld, 
even  though  it  is  not  unconstitutional.^^  But  a  statute  author- 
izing condemnation  proceedings  of  a  turnpike  for  tel^raph 
purposes  is  constitutional.^®  A  telegraph  company  formed  un- 
der the  New  York  Law  of  1848,  for  the  purpose  of  trans- 
mitting stock  quotations  and  other  information,  is  a  pubh'c 
corporation  and  cannot  unlawfully  discriminate.^®  Again, 
the  power  to  direct  the  opening  of  telegraph  oflSces  for  com- 
mercial purposes  is  not  conferred  by  a  statute  authorizing  the 
railroad  commissioners  to  fix  rates  for  transmission  of  mes- 
sages.*^ If  a  statute  authorizes  the  taking  of  the  property 
or  easements  of  private  corporations  for  public  puqxxses  or 
internal  improvements,  it  empowers  a  telegraph  company  to 
condemn  a  railroad  right  of  way  for  its  line.'*^  What  are 
known  as  the  Pacific  Railroad  Acts  cannot  be  construed  as 
granting  a  right  to  construct  and  maintain  a  railroad  alone, 
but  require  the  construction  and  maintenance  of  both  a  rail- 
road and  telegraph  line.*^     Again,  a  statute  becomes  a  part 


8«  Clay  V.  Postal  Teleg.  Cable  Co., 
70  Miss.  406,  11  So.  658. 

ST  Hannibal  v.  Missouri  &  Kansas 
Teleph.  Co.,  31  Mo.  App.  23,  2  Am. 
Elec.  Cas.   146. 

38  State,  Trenton  A  N.  B.  Turnp. 
Co.  V.  American  &,  European  Com- 
mercial N.  Agency,  43  N.  J.  L.  381, 
1  Am.  Elec.  Cas.  343,  N.  J.  Rev. 
Stat.,  p.  1174;  Pamph.  L.  of  1880, 
p.  201,  §  2. 

«» Friedman  v.  Gold  &  Stock 
Teleg.  Co.,  32  Hun  (N.  Y.),  4,  1 
Am.  Elec.  Cas.  621 ;  N.  Y.  Laws  of 
1848,  c.  265,  c.  265  repealed. 

*o  State,  Kail  road  Commissioners 
V.  Western  Un.  Teleg.  Co.,  113  N. 
C.  213,  4  Am.  Elec.  Cas.  686,  18  S. 
E.  389;  Laws  of  N.  C,  1891,  c. 
320,   §   20:    Mayo   v.   Western    Un. 
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Teleg.  Co.,  112  N.  C.  343,  16  S.  E. 
1006. 

*i  Mobile  &  0.  R.  Co.  v.  Postal 
Teleg.  Cable  Co.,  101  Tenn.  62.  46  S. 
W.  571,  41  L.  R.  A.  403,  10  Am.  A 
Eng.  R.  Cas.  (N.  S.)  867,  8  Am.  A 
Eng.  Corp.  Cas.  (N.  S.)  505;  Tenn. 
Acts  of  1885,  c.  135  (Shannon's 
Code,  §§   1868,   1871). 

42  United  States  v.  Union  Pacific 
Ry.  Co.  &  Western  Un.  Teleg.  Co., 
160  U.  S.  1,  16  Sup.  Ct,  190,  40  L 
Ed.  319,  6  Am.  Elec.  Cas.  697.  3 
Am.  Elec.  Cas.  563.  These  cases  are 
considered  at  length  in  the  first  part 
of  this  work.  Acts  of  Congrea?. 
Aug.  7,  1888,  c.  772,  25  Stat,  382. 
supplementary  to  Act  of  »J«ly  1. 
1862,  c.  120,  12  Stat.  489:  Act  of 
eTuly  2,  1864,  c.  216,   13  Stat.  355, 
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of  telegraph  contracts  for  sending  messages,  when  it  makes  the 
company  liable  for  the  non-delivery  of  despatches  given  into 
its  care  and  for  all  mistakes  in  transmitting  messages  made 
by  any  person  in  its  employ,  and  which  also  declares  that  such 
company  shall  not  be  exempted  from  any  such  liability  by 
reason  of  any  clause,  condition  or  agreement  contained  in  its 
printed  blanks.^^ 

§  176.  Constraction  —  Constitiition  —  Statutes  —  Ordi- 
nances —  Street  railway  decinons. —  A  street  railway  which  car- 
ries both  freight  and  passengers  over  part  of  its  lines,  and 
which  includes  more  than  140  miles  of  tracks,  part  of  which 
are  used  by  cars  from  lines  running  to  other  towns,  consti- 
tutes a  work  of  internal  improvement  within  the  Michigan 
Constitution.'**  But  a  statute  which  authorizes  a  change  of 
motive  power  of  a  street  railway,  to  electricity,  relates  only  to 
a  public  easement,  and  does  not  create  an  additional  easement 
without  compensation  to  abutting  owners,  and  is,  therefore, 
not  unconstitutional.'*'  And  existing  rights  in  a  street  are 
not  lost  to  companies  by  accepting  an  ordinance  granting  a 
change  from  animal  to  cable  or  electric  power  in  the  operation 
of  railways.**  The  erection  of  poles  and  wires  is  not  included 
in  a  statute  authorizing  the  use  of  electric  and  chemical  motors 
for  street  cars  with  the  city's  consent.**^  In  case  of  a  grant 
of  certain  privileges  ajid  powers  as  to  a  street  railway,  if  there 
exists  a  doubt  as  to  the  extent  of  the  grant,  or  any  ambiguity 
as  to  its  terms,  such  doubt  must  be  resolved  against,  and  such 
ambiguity  must  operate  against,  the  grantee,  in  favor  of  the 


aod  other  acts  amendatory  of  Acts 
of  1862. 

<8Keinp  V.  Western  Un.  Teleg. 
Co,,  28  Neb.  661,  44  N.  W.  1064, 
30  Am.  &  Eng.  Corp.  Cas.  608,  26 
Am.  St.  Rep.  303,  3  Am.  Elec.  Cas. 
7]],  715,  per  Maxwell,  J.;  Neb.  Act 
of  1883,  §  12. 

<*  Attorney-General  v.  Pingree 
(Mich.  1899),  79  N.  W.  814;  Mich. 
Const.,  art.  14,  §  9. 

4»  State,  Roebling  v.  Trenton 
Pass.  R.  Co.,  58  N.  J.  L.  666,  6 
Am.  Elec.  Cas.   137,  34  All.   1090; 

21 


N.  J.  Act  of  1893  (Pamph.  L.,  p. 
241;  Gen.  Stat.,  p.  3210). 

4«  Blair  v.  City  of  Chicago,  201 
U.  S.  400,  26  Sup.  Ct.  427,  60  L. 
Ed.  801  revg.  132  Fed.  848. 

*''  State,  Green  v.  Trenton  A 
Trenton  H.  R.  Co.,  64  N.  J.  L.  92, 
4  Am.  Elec.  Cas.  30,  23  Atl.  281; 
N.  J.  Act  of  1886,  Rev.  Supp.,  p. 
369,  §  30;  State,  Halsey  v.  Newark 
&  Newark  Pass  Ry.  Co.,  54  N.  J. 
L.  102,  4  Am.  Elec.  Cas.  102,  23 
Atl.  284. 
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public.*®  An  ordinance  is  not  unreasonable  which  authorises 
the  laying  of  double  tracks  where  the  statute  expressly  pro- 
vides that  a  municipal  board  may  designate  the  number  of 
tracks  which  may  be  laid  in  the  city.**  Again,  the  crossing 
of  steam  railroads  by  an  electric  street  railway  is  within  a 
statute  providing  for  the  appointment  of  commissioners  to  de- 
termine the  manner  in  which  intersecting  railroads  shall  cross 
each  other.*^  But  the  General  Raiload  Law  of  Xew  York  of 
1850,*^^  as  to  nonliability  for  injuries  to  passengers  riding  on 
platforms,  does  not  apply  to  street  railroads.**^ 

§  176a.  Construction  of  ordinances  —  Extension  of  franchise 
—  Eates  of  fare  —  Impairment  clause  of  Constitution. — In  con- 
struing municipal  ordinances  dealing  with  important  matters 
such  as  extensions  of  street  railway  franchises  it  may  reason- 
ably be  presumed  that  no  provision  escaped  attention  or  was 
misunderstood,  and,  while  a  mistake  might  occur  in  one  ordi- 
nance, it  will  not  be  supposed  that  the  mistake  occurred  in 
four  ordinances  dealing  with  the  same  subject.  Ordinances 
granting  an  extension  to  a  consolidated  street  railway  corpora- 
tion, possessing  franchises  expiring  at  diflerent  times,  on  con- 
ditions involving  great  expense  to  the  corporation  and  result- 
ing in  substantial  benefits  to  the  public  as  to  transfers  or  single 
fares  and  relating  to  the  entire  system  as  well  as  to  the  ex- 
tensions granted,  and  providing  that  the  right  granted  termi- 
nate with  the  then  existing  grants  of  the  main  line  at  a  specified 
date  later  than  that  of  termination  of  some  of  the  franchises, 
amount,  on  the  acceptance  by  the  company  and  compliance 
with  the  conditions,  to  a  contract  within  the  protection  of  the 


*»  State,  Green  Pros.  v.  Inhabit- 
ants of  City  of  Trenton,  54  N.  J. 
L.  92,  4  Am.  Elec.  Cas.  33,  23  Atl. 
281. 

*»  State,  Kennelly  v.  Jersey  City 
(N.  J.  Sup.  Ct.,  1894),  5  Am.  Elec. 
Cas.  146  (Pub.  Laws  of  N.  J., 
1859,  p.  550,  §  7). 

w  Port  Richmond  &  P.  P.  Elec.  R. 
Co.  V.  Staten  Island  Rapid  Trans. 
Ry.  Co.,  71  Hun  (N.  Y.),  179,  64  N. 
Y.  St.  R.  319,  24  N.  Y.  Supp.  566. 
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4  Am.  Elec.  Cas.  239,  affd.,  144  N. 
Y.  445,  64  N.  Y.  St.  R.  37,  39  N. 
E.  392;  N.  Y.  Laws  1892,  c.  56.5,  § 
12. 

•1  Laws  of  1860,  c.  140,  §  6.  See 
3  Cummings  &  Gilbert's  Annot.  Gen. 
Laws  N.  Y.,  p.  3103,  Railroad  Law 
L.  1890,  c.  565,  §  53,  as  am*d  by  L 
1892,  c.  676. 

52  Wood  V.  Brooklyn  City  R.  Co., 

5  N.  Y.  App.  Div.  492,  6  Am.  Elec. 
Cas.  429,  38  N.  Y.  Supp.  1077. 
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§    177 


impairment  clause  of  the  Constitution  extending  the  various 
franchises  to  that  date;  the  period,  in  this  case  of  four  years, 
not  being  an  unreasonable  one  in  view  of  the  substantial  bene- 
fits accruing  to  the  public.**^ 

§  177.  Construction  —  Constitution  —  Statutes  —  Ordi- 
nances—  Street  railway  decisions  continued. —  A  lessee  may 
claim  the  same  authority  to  maintain  an  electric  street  rail- 
way under  an  ordinance,  as  its  lessor  might  have  done.*^*  If 
a  statute  makes  municipal  consent  a  prerequisite  to  the  con- 
struction of  a  street  railway  a  refusal  precludes  the  right  to 
commence  construction.^*  Again,  no  right  of  eminent  domain, 
or  other  provision  for  acquiring  a  right  of  way  against  abut- 
ting owners,  is  provided  by  the  Pennsylvania  statute  of  1889, 
regulating  the  construction  of  street  railways. '^^  The  Penn- 
sylvania Act  of  1869,  which  confers  a  right  to  railroad  com- 
panies to  take  lands  of  a  turnpike  company,  constitutes,  it  is 
held,  a  provision  of  all  cliarters  granted  prior  to  the  general 
act  of  1849."  A  statute  authorizing  the  construction  and 
maintenance  of  an  inclined  plane  railway  is  not  subject  to 
the  objection  that  it  is  a  special  act  not  having  uniform  opera- 
tion, and  conferring  corporate  powers,  and  so  unconstitu- 
tional.*^® 


M  Cleveland  v.  Cleveland  Electric 
Ry.  Co.,  201  U.  S.  529,  50  L.  Ed. 
26,  Sup.  Ct.  following  Cleveland  v. 
Cleveland  City  Ry.  Co.,  194  U.  S. 
517,  as  to  the  power  of  the  city 
council  of  Cleveland  to  pass  ordi- 
nances diminishing  the  rate  of  fare 
on  street  railways  in  view  of  the 
c-ontracts  contained  in  ordinances 
theretofore  passed  in  regard  to 
street  railways. 

»*  Reeves  v.  Philadelphia  Traction 
Co.,  152  Penn.  St.  153,  4  Am.  Elec. 
Cas.  24,  25  Atl.  516. 

w  Pennsylvania  R.  R.  Co.  v. 
Montgomery  County  Pass.  Ry.  Co., 
107  Penn.  St.  62,  46  Am.  St.  Rep. 
659.  6  Am.  Elec.  Cas.  166,  31  Atl. 
468.  Sec  c.  XVIII,  herein,  as  to 
consent. 


*«  Pennsylvania  R.  Co.  v.  Mont- 
gomery Co.  P.  Ry.  Co.,  167  Penn. 
St.  62,  46  Am.  St.  Rep.  659,  6  Am. 
Elec.  Cas.  166,  31  Atl.  468.  See 
Lockhart  v.  Craig  St.  Ry.  Co.  St. 
J{y.,  139  Penn.  St.  419,  3  Am.  Elec. 
Cas.  314,  315,  320,  21  Atl.  26,  ques- 
tion as  to  constitutionality  of  acts 
under  which  electric  railway  com- 
panies' charters  were  granted,  and 
the  validity  of  ordinances  as  to  con- 
struction and  operation;  both  held 
constitutional. 

"Philadelphia  &  T.  R.  Co.  v. 
Philadelphia  (C.  P.,  Penn.),  6  Penn. 
Dist.  Rep.  269;  Penn.  Act,  March 
17,  1869;  Act  of  1849,  P.  L.  79. 

ft«  Louisville  Trust  Co.  v.  Cincin- 
nati, 47  U.  S.  App.  36,  22  U.  S.  C. 
C.  A.  334,  76  Fed.  296. 
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§  178.  Conitraotion  —  Statutes  and  ordinances  —  Electric 
light  corporations. —  A  municipal  grant  of  a  franchise  to  erect 
poles  and  wires  for  electric  lighting  is  within  a  Code  provision 
requiring  all  ordinances  for  the  erection  of  electric  light  plants 
to  be  submitted  to  popular  vote.*^®  It  is  held  in  a  Missouri 
case  that  the  maintenance  of  electric  light  wires  under  streets 
is  not  authorized  by  a  statute  passed  before  the  existence  of 
electric  lighting,  authorizing  gas  companies  to  maintain  gas- 
pipes  in  streets.®^  A  corporation  may  file  an  amended  certifi- 
cate to  produce  gas  and  electric  light  under  the  New  York 
statute,  although  incorporated  as  a  gas  company.®^  Poles  set 
in  the  ground  with  wire  connections  for  electrical  purposes  are 
within  the  meaning  of  the  Mechanics'  Lien  Law  of  Oregon.** 

§  178a.  Construction  —  Catting  electric  light  wires  —  Xot- 
ing  buildings — "Any  such  company." — In  Massachusetts  the 
statutes  are  held  to  apply  to  electric  light  companies  where 
they  provide  in  substance  as  follows:  (1)  For  the  transmis- 
sion of  intelligence  by  electricity  and  permit,  after  notice,  the 
cutting  of  telegraph  or  telephone  wires  when  required  to  move 
a  building  or  for  any  other  necessary  purpose,  (2)  making  all 
provisions  of  law,  relative  to  grants  of  authority  to  erect  and 
maintain  telegraph  and  telephone  lines  and  empowering  cities 
and  towns  to  regulate  the  same,  so  far  as  applicable,  apply  to 
lines  for  the  transmission  of  electricity  for  the  pur|)ose  of  light- 
ing, also  to  lines  for  the  transmission  of  electricity  for  the 
purpose  of  heating  or  power  except  lines  for  heat  or  power 
used  by  street  railway  companies,  the  right  granted  by  the 
first  statute  being  subject  to  the  provision  that  the  company 
should  not  incommode  the  public  use  of  highways  or  public 
roads,  and  the  moving  of  a  building  being  recognized  by  stat- 


09  Keokuk  v.  Ft.  Wayne  Elec.  L. 
Co.,  00  Iowa  67,  57  N.  W.  689; 
Juwa  Code,  §  471. 

•0  State,  Laclede  Gas  L.  Co.  v. 
Murphy,  130  Mo.  10,  5  Am,  Elec. 
Cas.  71,  31  S.  W.  594,  affd.,  170  U. 
S.  78,  18  Sup.  Ct.  605.  Examine 
State,  Natural  Subway  Co.  v.  St. 
Louis,  145  Mo.  5ol,  46  S.  W.  981, 
4Z  L.  A.  A.  113. 
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«i  People,  Municipal  Gas  Co.  of 
Albany  v.  Rice,  138  N.  Y.  151,  33 
N.  E.  846,  this  case  is  fully  con- 
sidered under  chapter  In  Incorpo- 
ration, etc.,  §  205,  herein. 

•2  Forbes  v.  Williamantic  F.  Elec. 
Co.,  19  Or.  61,  20  Am.  St.  Rep. 
793,  3  Am.  Elec.  Cas.  527,  23  Pac 
470;  Hiirs  Code,  Or.,  §  3669. 


STATUTES    AND    ORDINANCES. 


§    179 


nte  as  a  use  of  the  highway  and  the  words  "  any  such  eomr 
pany  "  in  the  act  applying  to  the  transmission  of  intelligence 
by  electricity,  and  permitting  the  cutting,  disconnection  or  re- 
moval of  wires  "  of  any  such  company  "  whenever  necessary  to 
remove  a  building,  etc.,  refer  to  any  company  within  the  pur- 
view of  the  statute  and  gives  the  right  to  cut  electric  light 
wires  after  compliance  with  the  statutory  provisions  as  to  no- 
tice and  permission  from  the  proper  authorities.^^ 

§  179.  Constmction  —  Penalty  statutes  and  ordinances. — 
Statutes  imposing  a  penalty  must  be  strictly  construed.  The 
law  will  intend  nothing  in  favor  of  the  imposition  of  a  pen- 
alty. It  must  appear  upon  such  strict  construction  that  there 
has  been  a  clear  violation  of  the  statutory  obligation  for  which 
the  penalty  is  imposed.®^  Again,  courts  cannot  create  a  pen- 
alty by  construction,  but  must  avoid  it  by  construction,  unless 
it  is  brought  within  the  necessary  meaning  and  letter  of  the 
act  creating  it.^*^  This  rule  of  strict  construction  also  applies 
to  the  power  to  pass  an  ordinance  and  to  impose  a  penalty  for 
its  violation,  and  it  is  not  extended  by  implication  to  persons 
or  things  not  expressly  within  the  terms  of  such  power. *^  So 
statutes,  providing  as  to  neglect  or  refusal  to  receive  and 
transmit  telegrams,  etc.,  under  penalty,  are  not  remedial,  but 
are  rather  to  be  construed  as  penal  acts.®^     But  it  is  held  that 


<i3A.  M.  RichardB  Bldg.  Moving 
Co.  y,  Boston  Electric  Light  Co., 
188  Mass.  265,  74  N.  £.  350;  Pub. 
SUt.  c.  109,  §§  2,  16,  17,  18;  Stat. 
1869,  c.  141,  §  1 ;  Stat.  1883,  c.  221, 
§  Ij  Stat.  1895,  c.  160,  §  1,  Rev. 
Laws,  c.   122,  §  28. 

wThurn  v.  Alta  Teleg.  Co.,  15 
Cal.  472,  Allen's  Teleg.  Cas.  146, 
148,  per  Baldwin,  J.;  Western  Un. 
Teleg.  Co.  v.  Harding,  103  Ind.  505, 
3  N.  E.  172,  1  Am.  Elec.  Cas.  814, 
818.  per  Mitchell,  C.  J.;  Western 
I'n.  Teleg.  Co.  v.  Mossier,  95  Ind. 
29,  1  Am.  Elec.  Cas.  647,  648 ;  Reese 
V.  Western  Un.  Teleg.  Co.,  123  Ind. 
294,  3  Am.  Elec.  Cas.  640,  645,  24 
N.  E.  163,  per  Berkshire,  J.;  West- 


ern Un.  Teleg.  Co.  v.  Walker,  102 
Ind.  599,  1  Am.  Elec.  Cas.  780,  2 
N.  E.  137. 

05  Western  Un.  Teleg.  Co.  v.  Ax- 
tell,  69  Ind.  199,  1  Am.  Elec.  Cas. 
295;  1  Rev.  Stat.  Ind.,  1876,  p.  868. 

06  Kiel  V.  Chicago,  176  111.  137,52 
N.  E.  29,  revg.  69  111.  App.  685. 

07  Burnett  v.  Western  Un.  Teleg. 
Co.,  39  Mo.  App.  599,  3  Am.  Elec. 
Cas.  687,  691.  See  also  cases  above 
cited  under  this  section,  and  chap- 
ters IX  and  XXXIl,  herein,  as  to 
penalty  statutes. 

The  rule  that  penal  statutes 
should  be  strictly  construed,  applies 
to  a  penalty  statute  as  to  trans- 
mitting messages  incorrectly.     Mar- 
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§    179      CONSTRUCTION CONSTITUTIONS,    STATUTES,  EftC 

statutes  obligating  telegraph  companies  to  receive  des?*^^     n 
to  and  from  other  telegraph  lines  are,  though  penal  ^^    . 
offender,  generally  beneficial,  and  should,  therefore,  he  ^ 
bly  construed.®® 

shall  V.  Western  Union  Teleg.  Co.,  «» United    Stetea   Teleg-    ^^*^  ^ 

79  Miss.  164,   162,  27  So.   614,  89  Western  Un.   Teleg.    Oo-,    ^   ^L' 

Am.   St.   Rep.   686;    Code   1892,   §  (N.  Y.)  46,  AUen'a  Teleg.  Cas- »^' 

4326.  267. 
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§    180 


§  213.    L^iBlative   right   to   alter,      §  214.    Insolvency  and  reoeiverahip 
annul    or    revoke    fran-  dedaions. 

ohifles  continued. 


§  180.  Incorporation  —  FranchiBe  —  Generally  —  General 
and  special  laws. —  In  nearly  all  the  States  there  are  constitu- 
tional provisions  requiring  corporations  to  be  formed  under 
general,  and -not  special  laws,  and  in  a  few  States  certain  pro- 
visions are  made  by  the  Constitution  as  to  the  formation  of 
certain  kinds  or  classes  of  corporations.^  So,  in  a  Pennsyl- 
vania case,  it  is  said,  "  Our  system  of  street  passenger  rail- 
ways had  its  origin  in  the  days  of  special  legislation.  Each 
company  then  had  its  own  act  of  incorporation,  in  which  its 
route  was  described  and  powers  defined.  These  companies 
were  confined  to  the  cities  and  large  towns  of  the  State. 
*  *  *  After  the  adoption  of  the  new  Constitution  the  prac- 
tice of  separate  legislation  for  each  company  became  impracti- 
cable, and  in  1878  a  general  law  was  passed  providing  for  the 
organization  of  street  railway  companies."  ^  The  New  York 
constitutional  provision  against  private  and  local  laws  does  not 
affect  previously  existing  legislation.^  In  a  late  case  in  the 
same  State  it  is  held  that  the  Laws  of  1896,  validating  de- 
fective proceedings  to  obtain  authority  to  maintain  street  rail- 
roads, are  not  within  the  inhibition  of  the  Constitution  as  to 
passing  private  or  local  laws  altering  highways,  since  said  laws 
are  not  directed  to  any  particular  railroad  or  locality,  and  are, 
therefore,  general  in  their  scope  and  operation.*  One  princi- 
ple, however,  obtains  with  relation  to  the  control  by  the  State 
of  public  service  corporations,  and  that  is,  such  control  is 
limited  by  constitutional  provisions  as  to  protection  of  prop- 
erty, which  provisions  prohibit  its  owners  being  deprived  there- 


^See  3  Cook  on  Corp.  (4th  ed.), 
pp.  2363-26602  for  compilation  of 
conistitutional  and  statutory  provi- 
sions. (The  work  was  published  in 
1898.) 

s  Pennsylvania  R.  Co.  v.  Mont- 
gomery Co.  Pass.  Ry.  Co.,  167 
Penn.  St.  62,  Am.  St.  Rep.  659,  5 
Am.  Elec.  Cas.  166,  167,  31  Atl. 
468,  per  Williams,  J. 

a  Ingeraoll  v.  Nassau  Elec.  R.  Co., 


157  N.  Y.  453,  62  N.  E.  645,  43 
L.  R.  A.  236,  affg.  89  Hun  (N.  Y.), 
213,  6  N.  Y.  St.  Rep.  16,  34  N.  Y. 
Supp.  1044,  28  Chic  L.  News,  34; 
N.  Y.  Const.,  art.  3,  §  18,  as  amend- 
ed in  1874,  and  in  revision,  1894. 

4Kittinger  v.  Buffalo  Tract.  Co., 
160  N.  Y.  377,  54  N.  E.  1081,  affg. 
49  N.  Y.  St.  R.  713,  26  N.  Y.  App. 
Div.  329;  N.  Y.  Const.,  art.  3,  §  18. 
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of  by  oppressive  action  on  the  part  of  the  State  without  due 
process  of  law  or  just  compensation.^ 

§  181.  Incorporation  —  Franchise  —  Generally  —  General 
and  special  laws  continned.— -  In  determining  the  construction  of 
a  constitutional  provision  against  creating  corporations  by  spe- 
cial acts,  it  is  an  important  factor  that  the  legislature  has  for 
a  long  period  of  time,  with  the  acquiescence  of  the  people, 
exercised  the  power  to  regulate  corporations  by  special  acts. 
And  the  legislative  control  of  the  rates  of  fare  of  a  street 
railway  corporation  in  cities  of  over  100,000  population  is  not 
in  conflict  with  a  constitutional  provision  against  the  creation 
of  corporations  by  special  act.^  In  Maryland  the  Amendatory 
Act  of  1884''  was  supposed  to  have  been  passed  in  order  to 
remove  all  possible  doubt  as  to  the  authority  under  the  Gen- 
eral Incorporation  Law  ®  for  incorporating  telephone  companies, 
but  it  was  held  that  "  telegraph  "  included  "  telpehone."  •  The 
fact  that  an  electric  corporation  has  a  general  State  charter 
gives  it  no  right  to  use  the  city  streets  for  its  poles  and  wires'^ 
A  franchise  by  legislative  grant  has  the  legal  character  of  an 
estate  in  property.  ^^  Where  a  Constitution  provides  that  "  The 
State  shall  not  be  a  party  to  or  interested  in  any  work  of  inter- 
nal improvement,  nor  engaged  in  carrying  on  such  work,"  ^^ 
it  is  held  that  the  State  cannot  authorize  the  purchase  and  ope^ 
ation  of  any  street  railway  or  railways  wholly  or  partly  within 
a  certain  city,  since  it  cannot  do,  by  means  of  agencies  of  its 
own  creation,  what  it  cannot  do  itself.^*     In  a  case  decided 


•Western  Union  Teleg.  Co.  v. 
Myatt,  08  Fed.  335. 

0  Indiana poUs  v.  Navin,  151  Ind. 
139,  47  N.  E.  625,  41  L.  R.  A,  337, 
14  Nat.  Corp.  Rep.  774;  rehearing 
denied,  151  Ind.  156,  61  N.  E.  80, 
41  L.  R.  A.  344,  30  Chic.  L.  News, 
414;  Ind.  Const.,  art  11,  §  13.  See 
§  161,  herein. 

7  Chap.  360. 

8  Act  of  1868,  chap.  471,  §183, 
covering  telegraphs. 

t' Chesapeake  &  Potomac  Teleph. 
Co.  of  Baltimore  v.  The  Baltimore 
&  0.  Teleg.  Co.  of  Baltimore,  66  Md. 

330 


399,  7  Atl.  809,  59  Am.  Rep.  167, 
16  Am.  &  Eng.  Corp.  Cas.  219,  2 
Am.  Elec.  Cas.  416. 

10  Chicago  Gen.  St.  IL  Co.  v.  El- 
licott  (U.  S.  C.  C,  N.  D.  UL),  83 
Fed.  941. 

11  Oakland  R.  Co.  y.  Oakland, 
Brooklyn  &  F.  R.  Co.,  45  Cal.  365. 

12  Mich.  Const.,  art.  14,  §  9.  For 
other  like  constitutional  provisions, 
see  3  Cook  on  Corp.  (4th  ed.),  pp- 
2362-2660. 

18  Attorney-General  v.  Pingree. 
120  Mich.,  550,  79  N.  W.  814;  Mich. 
Act,  March  24,  1899. 
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in  1894  it  was  held  that  the  Lieutenant-Governor,  in  council, 
had  authority  to  create  companies,  under  letters-patent,  to  carry 
on  any  business  with  the  Province  of  Quebec,  concerning  which 
the  legislature  itself  would  have  a  right  to  make  laws,  and  to 
give  such  company  all  the  powers  necessary  for  carrying  on 
their  business.  It  was  also  determined  that  where  the  powers 
granted  to  a  company  incorporated  by  letters-patent  included 
the  erection  of  poles  in  the  streets  of  a  city,  a  resolution  of 
the  city  council,  granting  its  assent  to  such  erection  of  poles, 
was  not  ultra  vires.  ^* 

§  181a.  Destgnation  of  through  telephone  line  —  Manda- 
miu  —  Delegation  of  power. —  In  a  jJsew  Jersey  case  an  appli- 
cation for  mandamus  for  the  designation  of  a  route  for  a  tele- 
phone line  through  the  borough  was  allowed  where  the  part 
applied  for  connected  other  parts  of  a  through  line.  Such  ap- 
plication being  held  to  be  within  the  acts  of  the  legislature  of 
1880,  1887  and  1888  relating  to  telegraph  companies  since  the 
purpose  of  these  acts  was  to  impose  upon  local  authorities  the 
duty  of  designating  streets  for  the  erection  of  poles,  etc.,  only 
in  order  that  a  through  line  could  be  consti*ucted,  and  the  ap- 
plicant telephone  company's  line  had  been  in  existence  as  a 
through  line,  but  was  built  in  the  borough,  in  part  upon  private 
property  by  permission,  which  might  be  withdrawn  at  any  time 
and  the  through  line  interrupted.  The  application  was  for 
the  designation  of  streets  which  would  fill  up  this  interval  and 
connect  the  parts  of  an  existing  through  route  built  under  lawful 
authority.  The  company  had  been  duly  incorporated  under 
the  tel^raph  act  of  1875,  but  subsequently  changed  its  name 
as  it  had  a  right  to  do  under  the  general  corporation  Act.  It 
was  also  held  that  the  Act  of  1900,^*^  amendatory  of  the  tele- 
graph act  of  1875,  did  not  affect  the  applicant's  rights.^® 

§  182.  Franchise  differs  from  grant  of  land  —  Ownership  of 
fianoliise.— The  grant  of  franchises  and  privileges  is  unlike  a 

i«Bird  V.  Merchants'  Teleph.  Co.,  .      i«  State,  New  York  &  New  Jersey 

6  Rapport's  Judic.     Office  de  Queb.  Teleph.   Co.   v.  Mayor,  etc.,  of  Bo- 

(Cour  Super.,  1894),  445.  rough  of  Bound  Brook,  66  N.  J.  L. 

» Approved  March  19,  1900,  Pub.  168.  48  Atl.  1022,  7  Am.  Elec.  Cas. 

L.  p.  74.  05.     See  §§  362,  363  herein. 
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grant  of  land^  sincey  in  the  latter^  the  grantee  is  invested  with 
exclusive  dominion.  But  there  is,  however,  a  certain  resem- 
blance to  a  grant  to  a  telephone  company  of  the  use  of  a  certain 
space  on,  above  or  beneath  the  earth's  surface,  since  it  cannot 
be  excluded  from  the  space  which  it  is  lawfully  entitled  to 
possess  for  its  purposes,  although  this  rule  is  subject  to  many 
qualifications  dependent  upon  a  lawful  exercise  of  the  public 
rights  in,  and  public  user  of  streetss.  Nor  is  the  right  existent 
in  an  electrical  company  to  claim  any  exclusive  right  in  the 
earth  as  an  electrical  field  for  the  conduct  of  electricity."  A 
franchise  granted  by  a  city  to  an  electric  light  company  is 
the  property  of  the  corporation,  and  not  of  the  owner  of  stock 
herein,*® 


§  182a.  License  or  privilege  not  a  franchise  —  Acceptaace  of 
ordinance  —  Contract. —  A  license  or  privilege  to  occupy  city 
streets  is  not  a  franchise  and  can  only  be  granted  in  pursuance 
of  legislative  authority.*®  Where  the  introduction  of  an  ordi- 
nance in  the  legislative  body  or  common  council  of  a  city  is 
merely  in  the  nature  of  an  offer  or  proposition,  no  contract 
exists  until  the  ordinance  is  legally  enacted  and  accepted,  that 
is,  the  franchise  so  granted  should,  to  be  effectual,  be  accepted. 
A  privil^e  granted  by  a  city  to  construct  a  public  improve- 
ment in  the  streets  constitutes  merely  a  license  to  the  corpora- 
tion until  it  accepts  the  grant  and  constructs  the  improvement 
thereunder  in  accordance  with  the  terras  and  conditions  spec- 
ified ;  when  the  corporation  accepts  the  grant  in  pursuance  of 
the  terms  and  conditions  of  a  legal  ordinance  authorizing  the 
grant^  then  a  contract  exists  between  the  city  and  the  corpora- 
tion.^ But  an  acceptance  of  charter  rights  and  privileges 
may  arise  by  the  construction  of  the  company's  plant  and  the 


17  Hudson  River  Teleph.  Co.  v. 
Watervliet  Tump.  &  R.  Co.,  56  Hun 
(N.  Y.),  67,  3  Am.  Elec.  Cas.  387, 
389,  9  N.  Y.  Supp  177,  per  Landon, 
J.  This  case,  in  its  various  phas- 
es, in  this  and  other  courts,  is  fuUy 
considered  elsewhere  herein. 

i«  Payne  v.  Ooldhach,  14  Ind. 
App.  100,  42  N.  E.  642. 

!•  People,  City  of  Chicago  v.  Chi- 
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cago  Teleph.  Co.,  220  III.  238,  77.  N. 
E.  245.  See  also  Twin  Village  Water 
Co.  v.  Damariscotta  Gas  Light  Co., 
08  Me.  325,  56  Atl.  1112;  constru- 
ing Pub.  Laws  1885,  p.  318,  c  378, 
as  to  permissive  rights,  granting  no 
franchise. 

20  Chicago  Teleph.  Co.  v.  North- 
western Teleph.  Co.,  199  DL  324, 65 
N.  E.  329,  8  Am.  Elec  Caa.  81. 
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expenditure  of  large  sums  of  money  therein  which  may  also 
carry  with  it  the  implied  right  to  maintain  and  extend  its 
system  and  make  it  remunerative  where  such  plant  has  been 
established  in  reliance  upon  the  provisions  of  the  general  statu- 
tory law.^^  So  in  Kansas,  the  acceptance  of  a  city  ordinance 
legally  enacted  and  making  certain  grants  and  privileges  which 
the  city  had  authority  to  make  to  an  electric  light  company 
constitutes  a  valid  binding  contract  between  the  city  and  such 
corporation,  the  ordinance  requiring  a  written  acceptance  to 
be  filed-^^  Under  the  general  statute  law  of  West  Virginia 
relating  to  cities  and  towns  a  grant  by  such  corporation  of  the 
privilege,  not  exclusive,  of  occupying  the  city  streets  for  the 
conveyance  of  electricity  for  public  use  therein  confers  a  valid 
franchise  constituting  a  contract  under  the  constitutional  pro- 
tections prohibiting  the  passage  of  any  law  impairing  contract 
obligations.^^ 

§  182b.  Contract  by  legislative  action  —  Impairment  of  ob- 
li^tion  clause  of  constitTition  —  Weight  of  State  decision  in  Fed- 
eral Supreme  Court. —  Although  decisions  of  the  highest  court  of 
a  State  are  not  binding  on  the  Supreme  Court  of  the  United 
States  in  determining  whether  a  contract  was  made  by  legisla- 
tive action  of  that  State  which  is  entitled  to  protection  under 
the  impairment  of  obligation  clause  of  the  Federal  Constitution, 
the  said  Supreme  Court  will  consider  decisions  of  the  State 
court  on  the  point  in  question.^*    - 


§  183.  Contents  of  certificate  of  incorporation  of  street  rail- 
way —  Hew  York. —  A  street  railway  corporation  which  is  cre- 
ated under  the  provisions  of  the  New  York  Laws  of  1890  ^^ 


2iDuluth,  City  of,  v.  Duluth 
Teleph.  Co.,  84  Minn.  486,  87  N. 
W.  1128,  8  Am.  Elec.  Cas.  136. 

?  Baxter  Springs,  City  of,  v. 
Baxter  Springs  Light  &  P.  Co.,  64 
Kan.  591,  68  Pac  63,  8  Am.  Elec. 
Cas.  125. 

zsaarksbnrg  Elec.  Light  Co.  v. 
City  of  Clarksburg,  47  VV.  Va.,  739, 
35  S.  E.  994,  50  L.  R.  A.  142,  8 
Am.  Elec.  Cas.  25. 


24  Blair  v.  City  of  Chicago,  201 
U.  S.  400,  26  Sup.  a.  427,  50  L. 
Ed.  801,  revg.  132  Fed.  848,  a  case 
concerning  the  extension  of  a  street 
railway  franchise  and  the  effect  of 
a  subsequent  general  statute  limit- 
ing the  time  within  which  a  fran- 
chise could  be  granted. 

SB  Chap.  565.  See  3  Cumming  & 
Crilbert's  Annot.  Genl.  Laws  and 
Stat.  N.  Y.,  p.  3129. 
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does  not  come  within  the  provisions  of  the  act  of  that  State  of 
1892,*^  to  the  effect  that  the  certificate  of  incorporation  of 
such  street  surface  road  shall  state  the  names  and  description 
of  the  streets,  avenues  and  highways  in  which  said  road  is 
to  be  constructed.^ 

§  183a.  Recovery  back  of  incorporation  fees. —  It  is  held 
that  although  incorporation  fees  have  been  paid  to  the  secretary 
of  state  under  a  misconception  of  the  law  yet  in  the  absence  of 
duress  recovery  back  of  such  fees  is  precluded.^ 

§  183b.     Certificate  of  public  convenience  and  necessity  — 
Power  of  court  to  order  grant  of. —  Under  the  Railroad  Law 
of  New  York  there  are  certain  prerequisites  to  the  exercise  of 
the   powers   conferred   by   law   upon   railroad   corporations.*' 
Among  which  is  a  requirement  of  the  publication  of  articles  of 
association  and  the  filing  of  proof  thereof  with  the  board  of 
railroad  commissioners,  which  board  is  required  to  certify  that 
such  conditions  have  been  complied  with  and  also  that  pnblic 
convenience  and  necessity  require  the  construction  of  the  rail- 
road as  proposed  in  the  articles  of  association ;  a  time  limit  is 
also  fixed  within  which  the  foregoing  certificate  shall  be  ap- 
plied for ;  there  are  also  provisions  as  to  amendments  or  correc- 
tions of  errors,  omissions  and  defects,  prior  to  granting  or  re- 
fusing such  certificate;  and  as  to  renewal  of  application.    In 
case  of  a  refusal  to  grant  such  certificate  the  board  is  required 
to  certify  a  copy  of  all  maps  and  papers  on  file  in  its  oflSce  and 
of  the  findings  of  the  board  when  requested  by  the  directors  so 
to  do.     Such  directors  may  thereupon  present  the  same  to  a 
general  term  of  the  Supreme  Court  of  the  department  within 


2«§  2,  c.  672,  Wells'  Railroad 
Corp.  in  N.  Y.  (ed.  1S99),  p.  103, 
§  11;  Hamilton's  Railroad  Law  of 
N.  Y.  (ed.  1899);  "The  Railroad 
Law"  (c  665  of  Laws  of  1890,  as 
amended  by  chaps.  362  and  367  of 
the  Laws  of  1891,  and  by  chaps.  306, 
460,  534,  676  and  700  of  the  Laws 
of  1892),  p.  2. 

27  So  held  in  Hornellsville  R.  Co. 
V.  New   York,  L.  E.  &  \V.  R.  Co., 
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83  Hun  (N.  Y.),  407,  31  N.  Y. 
Supp.  745. 

28  Alton  Light  &  Traction  Co.  v. 
Rose,    117   111.  App.  83. 

2»  Laws  1890,  c.  565,  §§  59,  59ft, 
amended  Laws  1892,  c  676,  and 
Laws  1895,  c.  545;  3  Cumming  & 
Gilbert's  Annot.  Genl.  St«t.  and 
Laws  N.  Y.,  pp.  3107,  3108:  4  id., 
pp.  1265-1257,  1278. 
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which  said  road  is  proposed  in  whole  or  in  part  to  be  con- 
structed, which  court  shall  have  power  in  its  discretion  to  order 
said  board,  for  reasons  stated,  to  issue  said  certificate.  The 
commissioners  have  authority  to  certify  part  of  a  route  of  a 
street  surface  railroad  and  the  power  to  revoke  certificates  and 
there  are  also  provisions  as  to  extensions  of  such  siurface  roads. 
Within  these  statutory  requirements  it  is  held  not  necesssary 
that  the  publication  of  articles  of  association  should  have  been 
completed  at  the  time  when  the  formal  application  for  a  cer- 
tificate of  public  convenience  and  necessity  was  filed ;  there  is 
a  sufficient  compliance  with  the  statute  if  publication  was  com- 
pleted before  action  was  had  upon  such  certificate.^^  If  the 
commissioners  refuse  to  issue  the  certificate  to  a  street  rail- 
way company  upon  proper  application  made  the  appellate  di- 
nsion  may  order  the  board  to  grant  such  certificate  of  public 
convenience  and  necessity  upon  hearing  and  notice  and  review 
of  the  evidence  and  findings  and  its  order  is  a  final  order  in  a 
special  proceeding  which  may  be  taken  on  appeal  on  questions 
of  law  to  the  Court  of  Appeals.^^ 

§  184.  Capital  stock  defined  —  Object  of  New  York  statute  — 
Telegraph  Company  case. —  Capital  stock  means  the  property  of 
the  corporation  contributed  by  the  stockholders  or  otherwise 
obtained  to  the  extent  required  by  the  charter.  The  object 
of  the  New  York  statute  ^^  was  to  prevent  a  withdrawal  of  the 


»«  People,  Erie  R.  Co.  v.  Board  of 
Railroad  commissioners,  91  N.  Y. 
Supp.  977,  101  App.  Div.  271,  affd. 
184  N.  Y. 

•iWood,  In  re,  91  N.  Y.  Supp. 
225,  99  App.  Div.  334,  affd.  181  N. 
Y.  93.  73  N.  E.  561,  34  Civ.  Proc. 
R.  127. 

As  to  trtreet  railicay  extensions 
under  the  statutes,  see  New  York 
C.  ft  H.  R.  R.  Co.  V.  Auburn  Inter- 
urban  Electric  R.  R.  Co.,  178  N.  Y. 
75,  70  N.  E.  117,  affg.  80  N.  Y. 
Supp.  1144;  New  York  Cen.  &  H. 
R.  R.  Co.  V.  Buffalo  &  W.  Elect. 
Hy.  Co.,  89  N.  Y.  Supp.  418,  96 
App.  Div.  471;  Delaware  L.  &.  W. 
R.  R.  Co.  V.  Syracuse  L.  &  B.  R.  R. 


Co.,  59  N.  Y.  Supp.  1035,  28  Misc. 
456. 

Examine  3  Cumming  and  Gilbert's 
Annot.  Genl.  Stat,  and  Laws  N.  Y., 
pp.  3201,  3202.  The  New  York 
Times  of  March  6th,  1907,  states 
that  bill  to  abolish  the  railroad,  gas 
and  electricity,  and  rapid  transit 
commissions,  is  to  be  introduced  in 
both  Senate  and  Assembly  of  New 
York.  The  bill  is  known  as  the 
Page-Merritt  bill. 

82  Rev.  Stat.  N.  Y.  601,  §  2. 

As  to  amended  certificate  and 
aihount  of  capital  stock  see  4  Cum- 
ming &  Gilbert's  Annot.  Genl. 
Laws  and  Stat.  N.  N.,  p.  1278,  3  id.^ 
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property,  which  would  reduce  the  value  of  the  assets  below  the 
sum  limited  for  its  capital  in  its  charter  or  articles  of  associa- 
tioiu«» 


§  184a.  Private  right  to  produce  and  sell  electricity  —  Grant 
to  unincorporated  company. —  The  right  to  produce  and  sell  elec- 
tricity as  a  commercial  product  without  legislative  authority 
or  a  franchise  is  a  business  which  is  not  a  prerogative  of  govern- 
ment but  is  open  to  all  wlip  may  desire  to  engage  therein  like 
the  manufacture  and  sale  of  any  other  commercial  product,  but 
the  use  of  city  streets  for  the  purpose  of  delivering  electricity 
to  a  consumer  is  a  franchise  which  must  be  derived  directly  or 
indirectly  from  the  State.'*  So  the  grant  by  a  city  or  town 
to  an  intended  corporation  of  a  franchise  to  use  its  streets  for 
the  conveyance  of  electricity  for  public  use  in  the  town  or 
city  is  valid,  though  at  its  date  the  corporation  is  not  char 
tered,  but  is  later  chartered,  and  accepts  the  grant.'*  Again, 
where  a  petition  of  property  owners  for  a  grant  of  a  franchise 
by  ordinance  is  required  by  statute  as  a  perequisite  to  the  mak- 
ing of  such  a  grant  to  a  street  railway  company,  whether 
incorporated  under  general  or  special  laws,  an  ordinance  grant- 
ing a  franchise  to  certain  individuals,  their  representatives, 
etc.,  is  void.'*  Although  a  statute  prohibits  corporations  or 
ganized  thereunder  from  establishing  a  telegraph  or  telephone 
line  in  competition  with  an  existing  or  authorized  line  without 
the  consent  of  such  existing  company,  yet  such  enactment  does 


»8  Williams  v.  Western  Un.  Teleg. 
Co.,  93  N.  Y.  162.  See  1  Cook  on 
Corp.  (ed.  1898),  p.  27.  Section 
8,  text  at  note  1,  and  note;  id.,  p. 
154,  §  51;  id.,  p.  993,  §  636;  Wells' 
Railroad  Corp.  in  N.  Y.  (ed.  1899), 
pp.  65,  66.  See  as  to  increase  of 
capital  stock  of  a  telegraph  com- 
pany under  acts  (N.  Y.,  c.  266, 
Laws  of  1848,  as  amended  by  c.  98, 
Laws  of  1861 ;  c.  471,  Laws  of  1853; 
c.  425,  Laws  of  1862;  c.  568,  Laws 
of  1870;  c.  319,  Laws  of  1875), 
Williams  v.  Western  Un.  Teleg.  Co., 
93  N.  Y.  162.  This  case  has  been 
extensively  cited  in  New  York. 
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«4Purnell  v.  McLane,  98  Md. 
589,  56  Atl.  830,  8  Am.  Elec.  Cas. 
55. 

«5  Clarksburg  Electric  Light  Co. 
V.  City  of  Clarksburg,  47  W,  Va. 
739,  35  S.  E.  994,  50  L.  R,  A.  142. 
7  Am.  Elec.  Cas.  24.  See  also  M^ 
Wethy  V.  Aurora  Elec  K  &  R.  Co., 
202  III.  218,  67  N.  E.  9,  8  Am.  Elec 
Cas.  220;  Chicago  Teleph.  Co.  ▼. 
Northwestern  Teleph.  Co.,  199  111. 
324,  65  N.  E.  329,  8  Am.  Elec.  Cas. 
81. 

»«  Wilder  v.  Aurora  De  K.  A  R. 
Electric  Tractiou  Co.,  216  Ul.  493, 
76  N.  E.  194. 
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not  prohibit  an  individual,  not  incorporated,  from  establishing 
and  operating  such  a  line,  especially  where  the  statute  is  so 
prohibitive  of  competition  that  its  language  ought  not  to  be 
extended.^'' 

§  185.  Private  telegraph  associations  —  Partnership  of  mem- 
bers.—  The  members  of  a  private  telegraph  association  are  not 
partners  —  they  are  tenants  in  common  of  the  property  and 
franchise  belonging  to  the  company,  and  the  majority  cannot 
bind  the  minority,  unless  by  a  special  agreement.®® 

§  186.  Stockholder's  liability  —  Electric  light  company  — 
Statutes  — Creditors.— A  stockholder  in  an  electric  light  com- 
pany is  liable  under  the  Connecticut  statute  for  the  company's 
debts,  contracted  or  due  during  the  time  of  their  holding  stock. 
He  is  a  guarantor  to  a  specified  proportionate  amount  of  the 
stock  held  by  him  if  a  judgment  is  obtained  against  the  com- 
pany and  an  execution  thereon  returned  unsatisfied,  and  suit 
is  brought  against  any  stockholder  while  he  holds  the  stock,  or 
within  two  years  thereafter.  The  fact  that  the  stock  is  only 
held  as  collateral  security  does  not  release  a  stockholder  of  rec- 
ord from  liability  to  creditors  to  the  amount  of  the  rate  per 
cent,  specified  in  the  statute.®*     Although  the  statute  provides 


"Haines  v.  Crosby,  94  Me.  212, 
47  Atl.  137;  Stat.  1896,  c.  103,  §  3. 

•*So  held  in  Irvine  v.  Forbes,  11 
Barb.  (N.  Y.)  587.  But  contra  as 
to  creditors  of  the  association,  see 
numerous  cases  cited,  2  Cook  on 
Corp.  (ed.  1898),  §  508;  Ang.  & 
Ames'  on  Corp.  (9th  ed.)  §  591. 
See  1  Thompson  on  Corp.  (ed. 
1895),  §§  13,  14,  3  id.,  §§  3071- 
3080,  4090. 

"Ban  Elec.  L.  Co.  v.  Child,  68 
Conn.  522, 37  Atl.  391.  Under  Conn. 
Cien.  Stat,  §  3951,  liable  jointly 
and  severally  to  25  per  cent,  of 
amount  of  stock  held.  See  1  Cook  on 
Corp.  (4th  ed.),  p.  433,  §§  255  (c), 
who  says:  "It  has  been  held  that 
where  the  statute  creates  a  fund  out 
<^f  which  the  creditors  are  to  be 
paid  ratnbly,  then  the  stockholder 

23 


cannot  set  off  an  indebtedness  of  the 
corporation  to  him.  He  must  pay 
in  what  the  statute  requires,  and 
then  prove  his  claim  against  the 
corporation  like  any  other  creditor," 
citing  numerous  cases.  So  again 
''a  pledgee  of  stock,  that  is,  one  to 
whom  the  stock  has  been  trans- 
ferred in  pledge  or  as  collateral  se- 
curity, and  who  has  had  the  stock 
transferred  into  his  own  name  on 
the  corporate  books,  is  liable  to  the 
creditors  of  the  corporation  as 
though  he  were  the  absolute  owner 
of  the  stock."  1  Cook  on  Corp.  (4th 
ed.)  p.  476,  §  247,  citing  numer- 
ous cases.  See  3  Thompson  on 
Corp.  (ed.  1895),  §§  2925  et  seq., 
3013  et  seq.,  3046  et  seq.,  3071  et 
seq. 
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that  Stockholders  shall  be  liable  to  creditors  for  the  amount  of 
capital  stock  refunded  to  the  former  before  payment  of  the 
corporate  debts,  nevertheless,  the  fact  that  a  corporation  has 
sold  all  its  property  and  franchises  to  another  corporation,  own- 
ing nearly  all  its  stock,  is  not  evidence  that  any  of  the  capital 
stock  has  been  withdrawn  or  refunded  within  the  intent  of  the 
statute.'^^  In  an  English  case  it  was  held  that  signatories  to  a 
memorandum  of  association  are  not  debtors  to  the  full  amount 
of  their  shares  as  such  members  of  the  company,  but  are  only 
liable  to  assessment  on  calls  made  in  accordance  with  the  arti- 
cles of  association.^^ 


§  186a.  Franchises  —  Conditions  generally. —  Franchise 
rights  should  be  exercised  in  subordination  to  the  reasonable 
rights  of  the  public  in  the  use  of  highways,  as  a  legislative 
grant  to  such  public  use  does  not  deprive  the  general  public  of 
its  rights  to  exercise  proper  means  of  travel.*^  So  neither  the 
State's  use  of  its  lands  nor  that  of  a  canal  company  to  whose  use 
such  lands  are  appropriated,  can  be  interfered  with  or  ob- 
structed by  a  telephone  company  although  it  has  authority 
under  a  statute  to  construct  its  lines  over  State  lands  and  to 
use  the  same.**  A  statute  may,  however,  impose  a  requirement 
that  an  applicant  for  the  use  of  electrical  conduits  shall  first 
obtain  a  franchise  or  right  to  use  the  city  streets.**  So  the 
right  of  regulation  as  to  the  location  of  poles  and  the  stringing 
of  wires  may  be  within  the  control  of  the  local  legislative  body. 
Such  right  being  distinct  from  the  original  grant  of  the  priv- 
ilege, and  subordinate  to  that  right  and  still  constitute  no  in- 
fringement upon  the  power  of  the  State  legislature  to  grant  the 


40  Chase  v.  Michigan  Teleg.  Co., 
121  Mich.  631,  80  N.  W.  717. 

41  Alexander  v.  Automatic  Teleph. 
Go.  (Eng.),  68  L.  J.  ch.  (N.  S.) 
514.  Who  are  stockholders  entitled 
to  vote  for  directors  under  N.  J. 
Corp.  Act,  §§  33,  40;  Re  Election  of 
Directors  of  Consolidated  Teleph.  & 
Teleg.  Co.  (N.  J.  Sup.),  43  Atl. 
433.  When  release  cannot  be  in- 
ferred from  delivery  of  paid-up  cer- 
tificate of  stock.    Braddock  Electric 
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Ry.  Co.  V.  Bi]^,  11  Pcnn.  Super.  Ct 
144. 

*2  Little  V.  Central  Dist  &  Printr 
ing  Teleg.  Co.,  213  Pa,  229,  62  Atl. 
848,  Act  April  20,  1874,  §  33,  Pub. 
L.  02. 

M  State  V,  Cumberland  Teleph.  A 
Teleg.  Co.,  52  La.  Ann.  1411,  27  So. 
795;  SUt.  1880,  No.  124. 

**Pumell  V.  McLane,  mayor  of 
Baltimore  City,  98  Md.  589,  56  Atl. 
830. 
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franchise.  Intervention  by  the  local  body  may  also  be  exer- 
cised in  such  a  manner  as  to  require  interference  with  the  pub- 
lic user  to  be  exercised  most  beneficially  to  all  interested.**^ 
Again,  it  is  held  that  where  the  statute  so  authorized,  the  city 
is  not  limited  to  reasonable  regulations  as  to  the  use  of  its  streets 
but  that  the  power  to  refuse  such  use  is  correlative  with  the 
power  to  consent,  the  latter  being  made  by  statute  a  condition 
precedent  to  the  erection  of  telephone  lines.*® 

§  186b.  Franchises  —  Conditions  as  to  fees,  rates  of  fare, 
transfers,  free  service. —  Where  a  charter  of  a  street  railroad 
compajiy  imposes  a  condition  that  the  city's  consent  be  first 
obtained  to  the  construction  and  operation  of  a  railroad  in  its 
streets,  the  city  may  by  ordinance  impose  as  a  condition  an  an- 
nual fee,  for  each  car  run  and  it  constitutes  a  legal  obligation 
upon  the  company,  especially  where  in  a  supplemental  charter  it 
is  provided  that  the  railroad  company  shall  be  subject  to  the  con- 
ditions of  the  ordinance.*^  So  an  ordinance  granting  a  fran- 
chise with  conditions  as  to  rates  of  fare  and  transfers  imposes 
a  contractual  obligation  on  a  street  railroad  company  where 
it  operates  its  lines  in  conformity  with  such  conditions.*®  And 
a  change  of  motive  power  is  held  not  to  affect  a  condition  as  to 
an  annual  license  fee  agreed  upon  between  a  street  railway 
company  and  a  municipality  for  allowing  the  construction  of 
a  double  track.**  Where,  however,  municipalities  have  no  au- 
thority to  receive  compensation  by  way  of  free  telephone  serv- 
ice for  themselves  or  for  citizens  and  such  power  as  to  service 
and  rates  is  attempted  to  be  exercised  by  ordinance  the  com- 
pany will  not  be  obligated  to  adhere  to  them  by  a  mandatory 


*5  Barhite  v.  Home  Teleph.  Co.  of 
Rochester,  50  N.  Y.  App.  Div.  25,  7 
Am,  Elec.  Caa.  76. 

4«  State,  Spokane  &  British  Co- 
himbia  Teleg.  Co.  v.  City  of  Spo- 
kane, 24  Wash.  53,  63  Pac.  1116,  7 
Am.  Elec.  Cas.  96.  But  compare 
State,  Wisconsin  Teleph.  Co.  v.  City 
of  Sheboygan,  Wis.  1901,  7  Am. 
Elec.  Cas.  109;  City  of  Rochester  v. 
Rell  Teleph.  Co.  of  Buffalo,  52  N.  Y. 
App.  IWv.  6,  7  Am.  Elec.  Cas.  211, 
^17. 


*7  Jersey  City  v.  Jersey  City  & 
Bergen  Ry.  Co.  70  N.  J.  L.  360, 
57  Atl.  445. 

*8  Virginia  Passgr.  &  Power  Co.  v. 
Commonwealth,  103  Va.  644,  49  S. 
E.  995. 

4»New  York  v.  Third  Ave.  By. 
Co.,  87  N.  Y.  Supp.  584,  42  Misc. 
599. 

Presumption  as  to  release  of  fees 
and  rebuttal.  See  Jersey  City  v. 
Jersey  City  &  B,  R.  Co.,  (N.  J.  Ll) 
57  Atl.  445. 
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injunction  even  though  the  rates  agreed  upon  and  incorporated 
in  the  ordinance  were  so  fixed  at  the  company's  instance  and 
request,  it  having  thereby  obtained  a  benefit  which  otherwise 
it  would  not  have  obtained,  in  a  mode  of  use  of  the  streets 
more  beneficial  to  it  and  more  convenient  to  the  public*' 

§  187.  Conditions  in  grant  of  franchise  —  Exolnsive  franchiie 
—  Street  railways.-— Certain  conditions  as  to  time  limitation? 
may  also  be  imposed  in  the  grant  of  a  franchise  to  street  rail- 
way companies  for  the  use  of  streets.  Thus  it  is  a  lawful  and 
reasonable  condition  in  a  township  grant  that  a  street  railway 
line  shall  be  completed  and  put  in  operation  within  a  year, 
and  such  a  condition  limits  the  consent  of  the  municipality  to 
that  period  of  time.*^^  So,  a  street  railway  may  be  bound  by 
a  condition,  in  the  grant  of  its  franchise,  to  observe  the  right 
of  common  trackage  with  a  connecting  company,  where  the 
consent  of  the  local  governmental  authority  is  expressly  de- 
clared not  to  confer  an  exclusive  franchise.  Such  a  condition 
amounts  to  a  stipulation  for  future  performance  of  what  the 
company  had  a  right  to  do,  even  though  there  had  been  no  ob- 
ligation therefor.** 

§  188.  Exclusive  grants  —  Honopoly. —  In  the  construction 
of  charters  and  statutes  granting  exclusive  privileges  to  street 
railway,  gas  or  water  companies,  authority  therefor  must  he 
given  explicitly  by  the  legislature  in  clearly  expressed  terms  — 
the  right  will  not  be  implied  from  the  use  of  general  language; 
and,  as  a  rule,  municipalities  have  no  power  to  grant  such  ex- 

K.  &  Elee.  Co.  v.  Hampton  Road» 
Ry.  &  Elec.  Co.,  102  Va.  795,  47  S. 
E.  839.     See  §  210  herein. 

92  Staten  Island  Midland  R.  Co.  r. 
Staten  Island  Elec.  R,  Co.  (N.  Y.. 
1899),  34  N.  Y.  App.  Div.  181,  54 
N.  Y.  Supp.  598;  N.  Y.  Laws  of 
1890,  c.  565,  §  102  as  amended  by 
N.  Y.  Laws  of  1894;  Hamilton's 
Railroad  Laws  of  N.  Y.  (ed.  1899) ; 
"The  Railroad  Law,"  p.  47,  §  102; 
Well's  Railroad  Corp.  in  N.  Y.  (ed 
1899),  pp.  238,  239,  §  102;  id.,  p 
719,  §  102. 


50  Farmer  &,  Getz  v.  Columbiana 
County  Teleph.  Co.,  72  Ohio  St.  526, 
74  N.  £.  1078.  See  also  as  to  rates 
and  power  of  court  in  revoking  or- 
der as  to;  State  y.  Toledo  Home 
Teleph.  Co.,  72  Ohio  St.  60,  74  N. 
E.  162. 

51  Grey  v.  New  York  &  P.  Trac. 
Co.,  56  N.  J.  Eq.  463,  40  Atl.  21. 
See  Toledo,  City  of,  v.  Toledo  Ry. 
&  Light  Co.,  25  Ohio  Cir.  Ct.  R. 
441;  Millcreek  Township  v.  Erie 
Rapid  Transit  R.  Co.,  209  Pa.  300, 
58  Atl.  513;  Newport  News  &  O.  P. 
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elusive  rights  to  said  companies,  except  upon  legislative  au- 
thorization subject  to  the  same  rules  of  construction  as  above 
stated.*^  Where  a  statute  grants  exclusive  rights  to  supply 
light  or  heat,  a  corporation  which  comes  within  the  terms  of 
the  statute  may  exercise  such  exclusive  privilege.  But  where 
the  statute  provides  for  the  incorporation  of  companies  "for 
the  supply  of  water  to  the  public,  or  for  the  manufacture  of 
gas,  or  the  supply  of  light  or  heat  to  the  public,  by  any  other 
means,"  it  does  not  include  electric  lighting,  where  such  grant 
is  relied  on  for  the  purpose  of  claiming  an  exclusive  privilege, 
especially  so  where  the  act  in  question  gives  no  power  to  enter 
upon  the  public  streets  for  the  erection  of  poles  and  placing  of 
wires,  the  privilege  of  so  entering  being  confined  to  the  laying 
of  pipes  only  and  the  process  of  lighting  by  electricity  being 
unknown  when  the  statute  was  enacted.^*  The  rule  was  also 
relied  upon  in  this  case,  that  a  legislative  grant  to  a  corporation 
of  exclusive  privileges  is  to  be  construed  most  strictly;  that 
every  intendment  not  obviously  in  favor  of  the  grant  must  be 
construed  against  it,  and  that  monopolies  are  not  to  be  fa- 
vored.*** It  was  held,  however,  in  a  later  case  in  the  same 
State  that  an  act  for  incorporating  street  railways  for  the 
''  conveyance  of  passengers  by  any  other  power  than  by  locomo- 
tive," authorized  the  construction  of  electric  railways.*^  So, 
electric  manufacturing  corporations  have  been  organized  under 
the  General  Industrial  Law  of  Xew  York  of  1848,*^  for  the 
carrying  on  any  kind  of  manufacturing,  mining,  mechanical 
or  chemical  business.*^®     Again  in  a  Canadian  case,  it  is  held 


»» Detroit  Citizens'  St.  R.  Co.  v. 
Detroit.  110  Mich.  384,  68  N.  W. 
304,  35  L.  R.  A.  869,  28  Chic.  L. 
N'ewB,  409,  3  Detroit  L.  News,  377, 
5  Am.  &  Eng.  R.  Cas.  (N.  S.)  15, 
nffd.,  171  U.  S.  48.  18  Sup.  Ct.  732. 
See  Morawetz  on  Private  Corp.  (ed. 
1882),  §  431;  Cooley  on  Const.  Lim. 
(ed.  1890),  p.  231  et  seq;  4  Thomp- 
»oii  on  Corp.  (ed.  1895),  §§  5348, 
5398-5403. 

MScranton  Elec.  L.  &  H.  Co.  v. 
Scranton  Ilium.  H.  &  P.  Co.,  122 
Penn.  St.  154,  9  Am.  St.  Rep.  79,  15 
Atl.  446,  3  Am.  Elec.  Cas.  490;  Act 


of  Penn.,  1874,  §  34,  cl.  3.  Contra, 
except  as  to  exclusive  privilege. 
Wilkesbarre  Elec.  L.  Co.  v.  Wilkes- 
barre  L.,  H.  &  M.  Co.  (C.  P.,  Penn., 
1886),  4  Kulp.  47. 

55  Citing  Emerson  v.  Common- 
wealth, 108  Penn.  St.  HI. 

80  Lockhart  v.  Craig  St.  Ry.  Co., 
etc.,  139  Penn.  St.  419,  3  Am.  Elec. 
Cas.  314,  21  Atl.  26.  See  c.  XXI, 
herein. 

BTChap.  40. 

58  People,  Brush  Elec.  Mfg.  Co.  v. 
Wemple,  129  N.  Y.  543,  42  N.  Y.  St. 
R.  272,  29  N.  E.  808;  so  organized, 
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that  a  statute  ^  providing  for  "  motive  power  produced  by 
steam,  calorie,  compressed  air,  or  by  any  other  means  or  ma- 
chinery whatever,"  included  electricity,  though  unknown  or 
used  as  a  motive  power  for  street  cars  at  the  time  of  the  enact- 
ment.^^ 

§  189.  Exclnsive  grants  —  Monopoly  continued. —  In  Indi- 
ana a  municipal  corporation  cannot  grant  an  electric  light 
company  the  exclusive  privilege  to  use  the  streets.^^  So,  in  a 
Pederal  case,  a  power,  "  to  regulate  the  lighting  of  the  streets," 
does  not  authorize  a  grant  by  a  municipality  of  an  exclusive 
use  of  its  streets  for  wires  and  poles  for  electric  lights  for 
fifteen  years.**  So,  the  grant  of  the  exclusive  right  for  five 
years  to  a  telephone  is  void.*^     In  Xew  Jersey  an  exclusive 


see  Laws  of  N.  Y.,  1883,  c.  497; 
Laws  of  1884,  c.  367. 

B»34  Vict,  c  45    (1876). 

•0  Bell  Teleph.  Co.  v.  Montreal  St. 
R.  Co.,  6  Rapport's  Judic.  de  Que- 
bec, 223  (1897);  Cour  du  Banc  de 
la  Reine,  10  C.  S.  162. 

«i  Crowder  v.  Town  of  SuUivan, 
128  Ind.  486,  3  Am.  Elec.  Cas.  72, 
28  N.  E.  94,  citing  Indianapolis 
Cable  St.  R.  Co.  v.  Citizens  St.  R. 
R.  Co.,  127  Ind.  369,  24  N.  £.  1054, 
26  N.  E.  893;  Citizens  Gas  &  Min. 
Co.  V.  Town  of  El  wood,  114  Ind. 
332,    16   N.    E.    624. 

•2  Grand  Rapids  Elec.  L.  &  P. 
(Do.  V.  Grand  Rapids  Edison  Elec. 
L,  &.  F.  Co.,  33  Fed.  659,  2  Am. 
Elec.  Cas.  164,  the  court  said: 
"  Looking  at  the  question  of  legis- 
lative intent  from  another  stand- 
point, we  find  that  it  is  not  the 
policy  of  the  State  of  Michigan  to 
grant  irrepealable  franchises  and 
privileges  to  private  corporations. 
Article  15,  section  1  of  the  State 
Constitution  provides  that  'corpo- 
rations may  be  formed  under  the 
general  laws,  but  shall  not  be  cre- 
ated by  special  act,  except  for  mu- 
nicipal  purposes.    All  laws   pursu- 
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ant  to  this  section  may  be  amend- 
ed, altered  or  repealed.'  •  •  ♦ 
It  is  to  be  presumed  that  the  legis- 
lature, under  its  constitutional  au- 
thority •  to  confer  upon  incorporat- 
ed citizens  such  powers  of  a  local, 
legislative  and  administrative  char- 
acter as  they  may  deem  proper,*  in- 
tended to  invest  the  common  coun- 
cil of  Grand  Rapids  with  power  to 
grant  irrepealable  franchises  in  and 
over  the  streets  of  that  city,  and 
thereby  confer  upon  the  grantees 
privileges  or  franchises  not  subject 
to  alteration,  amendment  or  repeal, 
rights  which  the  legislature  could 
not  itself  have  directly  conferred?" 
per  Jackson,  J.  See  §  195,  post, 
herein. 

«3Re  Robinson  v.  City  of  St. 
Thomas,  23  Ont.  Rep.  489.  By-law 
was  passed  by  the  city  and  ratified 
by  agreement  between  it  and  tlie 
telephone  company.  Held  in  con- 
travention of  §  286  of  the  Munic. 
Act,  56  Vict.,  chap.  42,  which  pro- 
vided that  "no  council  shall  have 
the  power  to  give  any  person  an  ex- 
clusive right  of  exercising  within 
the  municipality  any  trade  or  call- 
ing, or  to  impose  a  special  tax  on  any 
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right  to  build  a  street  railroad  cannot  be  granted  without  no- 
tice and  an  opportunity  to  be  heard  as  against  another  cor- 
poration authorized  to  construct  its  line  on  the  same  street, 
upon  municipal  consent  given.®*  And  although  the  New  Jer- 
sey Statute  of  1893  provides  for  the  grant  of  exclusive  priv- 
ileges to  street  railway  companies  desiring  to  extend  an  ex- 
isting railway  or  to  build  new  lines,  provided  a  map  and 
description  of  the  route,  etc,  be  filed  with  the  Secretary  of 
State,  and  also  that  the  work  be  begun  in  good  faith,  t(^ethcr 
with  other  provisions  as  to  time,  etc.,  still  the  mere  filing  of  the 
description  of  the  route  and  map  with  the  State  Secretary  does 
not  give  the  exclusive  privilege  to  build,  as  the  consent  of  the 
local  authorities  to  the  location  is  necessary  to  obtain  such  ex- 
clusive grant  or  license.®'  But  the  term  of  a  street  grant  is 
not  unlimited  because  no  limitation  as  to  the  duration  of  said 
franchise  is  specified ;  and  a  grant  by  a  city  to  a  street  car  com- 
pany, with  the  requisite  franchises,  of  an  easement  in  the  streets 
unlimited  as  to  time,  is  not  restricted  by  public  policy,  in  the 
absence  of  a  statute.*®  A  municipal  grant  of  rights  to  a  street 
railroad  company  may  extend  beyond  the  limits  of  the  term  of 
corporate  existence.®''  A  street  railway  cannot  lawfully  agree 
with  a  corporation  or  individual  that  it  will  not  extend  its 
lineSy  even  though  it  is  not  bound  to  extend  them.  Such  agree- 
ment is  void  as  against  public  policy.®®  Although  a  municipal 
corporation,  in  granting  a  franchise  to  an  electric  light  com- 
pany, declares  it  to  be  perpetual  and  permanent,  this  does  not 


person  exercising  the  same,  or  to 
require  a  license  to  be  taken  for  ex- 
ercising the  same,  unless  authorized 
as  required  by  statute  so  to  do. 

w  West  Jersey  Tract.  Co.  v.  Cam- 
den Horse  R.  Co.,  63  N.  J.  Eq.  163, 
35   Atl.    49. 

«»  People's  Traction  Co.  v.  Atlan- 
tic City  (N.  J.  L.),  57  Atl.  972; 
Act  March  14,  1893;  Pub.  L.,  p.  302. 

««  Louisville  Trust  Co.  v.  Cincin- 
nati (U.  S.  C.  C.  A.,  6th  Cir.),  47 
U.  S.  App.  36,  22  U.  S.  C.  C.  A.  234, 
76  Fed.  296. 

«7  So  held  in  Detroit  Citizens'  St. 
Ry.    Co.    V.   Detroit,    64    Fed.    628, 


revg.  66  Fed.  867.  See  60  Fed.  161. 
See  S.  G.  cited  in  section  next  pro- 
ceeding. 

«« South  Chicago  City  R.  Co.  v. 
Calumet  Elec.  St.  Ry.  Co.,  171  111. 
391,  49  N.  E.  676,  affg.  70  111.  App. 
254.  Examine  further  on  the  gen- 
eral principles  set  forth  in  this  sec- 
tion as  to  exclusive  grants.  Nor- 
wich G.  L.  Co.  V.  Norwich,  etc., 
Co.,  25  Conn.  19;  Syracuse  Water 
Co.  V.  Syracuse,  116  N.  Y.  167,  26 
N.  Y.  St.  R.  364,  22  N.  E.  381; 
Saginaw  G.  L.  Co.  v.  Saginaw,  38 
Fed.  196;  Davenport  v.  Klein- 
schmidt,  6  Mont.  502,  13  Pac.  249. 
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make  void  the  entire  ordinance  embracing  other  matters,  even 
though  the  legislature  was  not  empowered  to  make  such  a 
grant •^  Again,  one  telephone  company  can  claim  no  exclu- 
sive privilege  against  another  to  occupy  the  streets  with  ite 
poles,  etc.,  where  the  latter  has  the  same  right  under  munici- 
pal authorization.'*^  But  a  constitutional  inhibition  as  t^ 
grants  of  exclusive  privileges  is  not  violated  by  a  refusal  by 
a  municipality  to  permit  a  corporation  to  erect  poles  and  string 
wires  in  its  streets  even  though  the  city  had  previously  given 
such  right  to  another  company^*  In  a  federal  case  it  is  de- 
clared that:  "Every  reason  which  was  or  may  be  assigned 
against  the  grant  of  a  monopoly  to  maintain  telegraph  lines 
applies  with  equal  force  against  the  grant  of  such  a  monopoly 
to  a  telephone  company  "  where  the  grant  of  such  a  monopoly 
would  have  a  necessary  tendency  to  prevent  free  communica- 
tion between  those  who  reside  outside  of,  and  those  who  re- 
side in  an  Indian  Territory  and  where  to  that  extent  the 
franchise  operates  to  obstruct  interstate  commerce."'*      * 

§  190.  Telegraph  company  —  License  by  Postmaster-General 
—  Honopoly  —  Injunction  —  Damages  —  -  Stock  Exchange  — 
English  case. —  The  defendants  were  a  company  incorporated 
under  the  Companies  Act  of  1862,  and  licensed  by  the  .Post- 
master-General under  the  Telegraph  Act  (1869,  ch.  5),  to  es- 
tablish telegraphs  within  the  limits  of  their  districts,  which  in- 
cluded the  London  Stock  Exchange,  for  the  purpose  of  simul- 
taneously transmitting  news  to  their  subscribers.  This  news 
consisted,  among  other  things,  of  certain  fluctuations  of  prices 
on  the  Stock  Exchange,  collected  there  by  the  defendants' 
agents,  and  distributed  from  the  defendants'  offices  to  the  ofiSees 
of  their  subscribers  by  means  of  tape-recording  instruments, 
supplied  by  the  defendants,  and  plaintiff  was  not  a  member  of 
the  Stock  Exchange,  and  was  in  the  habit  of  advertising  for 
business.     The  defendants  had  entered  into  three  separate  con- 

«•  Levis  V.   City  of  Newton,  etc  lumbia  Teleph.  &  Teleg.  Co.  v.  City 

(U.  S.  C.  C,  8.  D.  Iowa),  75  Fed.  of  Spokane,  24  Wash.  53,  63  Pac. 

884,  6  Am.  Elec.  Cas.  13.  1116,  7  Am.  Elec.  Cas.  96. 

70  American  Teleph.  &  Teleg.  Co.  72  Muskogee  Nat.  Teleph.  Co.  t. 
V.  Morgan  County  Teleph.  Co.,  138  Hatch  (C.  C.  A.),  118  Fed.  382,  8 
Ala.  507,  36  So.  178.  Am.    Elec.    Cas.    64,    per    Thayer, 

71  State,   Spokane  &  British  Co-  Cir.  J. 
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tracts  with  the  plaintiflF,  by  which  they  undertook  to  supply 
him  with  three  of  their  instruments.  By  the  rules  of  the 
Stock  Exchange  its  members  were  not  allowed  to  advertise, 
and  the  Stock  Exchange,  having  required  the  defendants  to 
cease  supplying  outside  brokers  with  the  special  information 
collected  in  the  building,,  the  defendants  disconnected  the  three 
instruments  from  the  supply  of  that  class  of  news.  It  was 
held  that  the  license  of  the  defendants  was  neither  a  monopoly 
at  common  law,  nor  part  of  the  monopoly  conferred  on  the 
Postmaster-General  by  the  Telegraph  Act  of  1869,  and  that 
there  was  no  duty  imposed  by  the  license  for  the  nonperform- 
ance of  which  the  plaintiflF  could  sue  the  defendants.  Two  of 
these  contracts  were  made  without  reference  to  the  rules  of  the 
Stock  Exchange,  and  the  third  contract  was  made  subject  to 
the  rules  of  the  Stock  Exchange.  It  was  held  that,  although 
under  the  circumstances  of  the  case  there  had  been  breaches 
by  the  defendants  of  the  two  former  contracts,  the  plaintiflF 
was  entitled  to  damages  only,  and  not  to  an  injunction,  the 
contracts  being  for  personal  service  in  reference  to  chattels.''* 

§  191.  Exclusive  contract  —  Railroad  right  of  way  —  Tele- 
graph line  —  Honopoly. —  A  contract  whereby  a  railroad  cor- 
poration grants  an  exclusive  privilege  to  operate  a  telegraph 
line  along  a  railroad,  or  to  build  and  maintain  such  line  along 
said  railroad's  right  of  way,  or  which  provides  for  discrimina- 
tion against  other  telegraph  corporations,  or  which  necessarily 
excludes  all  other  telegraph  lines  from  the  use  of  property 
that  by  condemnation  has  been  devoted  to  public  uses,  is  void 
as  in  restraint  of  trade,  and  as  tending  to  create  a  monopoly  to 
suppress  competition,  and  it  is  also  invalid  as  being  against 
public  policy.''*  In  Texas  the  acquirement  of  such  an  exclu- 
sive right  is  forbidden  by  statute.  ^^     Again,  such  exclusive 

7s  Cochrane    v.    Exchange    Teleg.  Un.    Teleg.    Co.    v.    American    Un. 

Co.,  L.  R.,  Ch.  Div.  65  N.  S.  334.  Teleg.  Co.,  65  Ga.  160,  83  Am.  Rep. 

T4  Western  Un.  Teleg.  Co.  v.  Bal-  781;  St.  Louis  &  C.  R.  Co.  v.  Cen- 

timore  &  O.  Teleg.  Co.,  23  Fed.  12,  tral  Teleg.  Co..  173  111.  508,  51  N. 

1  Am.  Elec.  Cas.  721,  24  Fed.  319,  £.  382. 

1  Am.  Elec.  Cas.  677 ;  United  States  tb  Western  Un.  Teleg.  Co.  v.  Bal- 

V.  Trans-Missouri  Freight  Assn.,  19  timore  &  O.  Teleg.  Co.,  22  Fed.  133, 

U.  8.  App.  60,  61,  58  Fed.  58;  7  C.  I  Am.  Elec.  Cas.  601. 
C.  A.  16,  per  Sanborn,  J.;  Western 

345 


§§192-194r  INCORPOHATIOX FRANCHISES 


contract  cannot  debar  the  tate  from  exercising  its  right  of 
eminent  domain.^*  Nor  will  a  court  of  equity  specifically  en- 
force a  contract  of  this  character,  whether  the  same  be  re- 
garded as  an  intent  to  convey  an  interest  in  the  property,  or 
as  a  covenant  affecting  the  title  to  the  right  of  way,  or  as  a 
contract  creating  simply  a  personal  liability.^  ^ 

§  192.  Exclusive  contract  —  State  and  telegraph  compaiiy^ 
Sale  —  Lessee.-— A  right  only  to  the  exclusive  use  of  a  tele- 
graph line  passes  to  a  lessee  of  a  railroad  from  the  State  where 
such  telegraph  line  was  constructed,  under  an  agreement  with 
the  State  along  a  railroad  owned  by  it,  and  the  contract  also 
stipulated  only  for  the  exclusive  right,  and  did  not  operate  as 
a  sale  of  said  telegraph  line  to  the  Stated® 

§  193.  Exolnsive  contract  —  Bailroad  right  of  way  — When 
not  void.— A  contract  between  a  railway  company  and  a  tele 
graph  company,  for  the  erection  and  operation  of  a  telegraph 
along  the  railway,  by  which  the  railway  company  agreed  to 
give  the  telegraph  company  the  exclusive  right  of  way  for  tele- 
graphic purposes,  so  far  as  it  legally  might,  and  to  discourage 
competition,  has  been  held  not  void  as  against  public  policy,  so 
far  as  it  undertook  to  exclude  competition  from  the  poles  used 
by  the  telegraph  company ;  and  it  has  also  been  held  that,  under 
such  contract,  if  the  railway  company  authorized  any  other  tele- 
graph company  to  put  up  another  line  of  wire  upon  the  same 
poles,  an  injunction  would  issue  against  such  occupation.** 

§  194.  Exclusive  contracts  —  Monopoly  —  Power  to  contract 
—  Transportation  of  employees  —  Canadian  decision. —  The  £. 

&  N.  A.  Ry.  Co.  were  incorporated  in  1864,  under  the  laws  of 
the  Province  of  New  Brunswick,  and  in  1869  owned  a  line  of 


T6  New  Orleans,  M.  &  Tex.  R.  Co. 
V.  Southern  &  Atl.  Teleg.  Co.,  63 
Ala.  211,  1  Am.  Elee.  Cas.  190. 

7T  Pacific  Postal  Teleg.  Cable  Co. 
V.  Western  Un.  Teleg.  Co.,  50  Fed. 
403,  4  Am.  Elec.  Cas.  236. 

78  Western  Un.  Teleg.  Co.  v. 
Western  &  Atl.  R.  Co.,  91  U.  S. 
283,  I  Am.  Elec.  Cas.  194. 
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79  Western  Un.  Teleg.  Co.  v.  Chi- 
cago &  P.  R«  Co.,  86  111.  246,  20 
Am.  Rep.  28.  See  Western  Un. 
Teleg.  Co.  v.  New  Brunswick  R.  Co., 
New  Brunswick  Eq.  Cas.  338,  affd.. 
17  Can.  Sup.  Ct.  152.  Considered 
at  length  in  the  next  following  sec- 
tion, herein. 
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railroad  from  Fairville,  X.  B.,  to  Vanceboro,  on  the  boundary 
of  the  State  of  Maine.  In  that  year .  they  entered  into  an 
agreement  with  the  plaintiflFs,  a  company  incorporated  in  the 
State  of  New  York,  giving  the  latter  the  exclusive  right  to  erect 
and  maintain  upon  the  land  of  the  railroad,  lines  of  telegraph 
which  should  be  the  exclusive  property  of  the  plaintiffs.  The 
E.  &  N.  A.  Ry.  Co.  agreed  to  transport  gratis  employees  of  the 
plaintiffs,  and  materials  used  by  the  plaintiffs  in  erecting  and 
maintaining  their  lines,  and  not  to  transport  the  employees  and 
materials  of  any  other  telegraph  company  at  less  than  the  usual 
rates.  The  plaintiffs  were  to  maintain  one  wire  for  the  use  of 
the  railroad,  and  to  furnish  telegraphic  facilities  and  supplies  at 
a  number  of  stations  on  the  road.  The  plaintiffs  constructed 
lines  of  telegraph,  and  connected  them  with  their  system  in 
the  State  of  Maine.  In  1878  the  E.  &  N.  A.  Ey.  Co.'s 
Toad  was  sold  under  a  decree  of  the  Supreme  Court  in  equity 
to  the  St.  J.  &  M.  Ry.  Co.,  by  whom  it  was  run  until  1883, 
when  it  was  leased  to  the  N.  R  Ry.  Co.  for  999  years.  Both 
of  these  companies  had  notice  of  the  agreement  and  acted  upon 
it.  In  1888  the  C.  P.  Ry.  Co.  obtained  running  powers  from 
the  N.  B.  Ry.  Co.  over  the  line,  and  permission  to  construct 
a  line  of  telegraph  along  the  railroad.  To  prevent  the  con- 
struction of  the  line  of  telegraph,  as  being  in  breach  of  the 
agreement  of  the  E.  &  X.  A.  Ry.  Co.  with  them,  the  plaintiffs 
obtained  an  exparte  injunction  order,  which  it  was  sought  to 
dissolve.  Held  (1)  that  the  agreement  of  the  E.  &  X.  A. 
Ry.  Co.  with  the  plaintiffs  was  not  void  as  an  agreement  in 
restraint  of  trade,  or  as  creating  a  monopoly,  and  being  con- 
trary to  public  policy;  (2)  That  the  agreement  in  respect  to 
the  transportation  of  employees  was  not  invalid,  as  being 
within  51  Vict.,  chap.  29  (D),  §  240,  providing  that  no  rail- 
road company  shall  give  or  make  any  undue  or  unreasonable 
preference  or  advantage  to  or  in  favor  of  any  particular  person 
or  company,  or  any  particular  description  of  traffic  in  any  re- 
spect whatever;  (3)  That  the  plaintiffs,  though  incorporated 
in  the  State  of  New  York,  could  validly  contract  with  the  E.  & 
N-  A.  Ry.  Co.  and  enforce  the  agreement  by  a  suit  brought  in 
Canada;  (4)  that  the  N.  B.  Ry.  Co.,  having  leased  the  road, 
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with  notice  of  the  agreement,  and  having  acquiesced  in  it,  were 
bound  by  it®^ 

§  194a.    Sailway  and  telegraph  oompany  —  Permanent  eon- 
traot  —  Ezclnaiye  contract  —  Injunction  —  Specific  perfoimanoe. 
—  A  contract,  with  its  modifications,  the  circumstances  attend- 
ing its  origin,  the  purposes  had  in  view,  and  the  conduct  of  the 
parties  throughout  a  long  period  of  time  during  which  these 
purposes  have  evidently  been  accomplished  may  be  such  as  to 
make  it  sufficiently  appear,  that  there  was  no  intention,  on  the 
part  of  the  contracting  parties,  to  limit  its  duration  or  confer 
upon  either  party  the  right  of  revocation  without  the  other's 
consent     If  a.  contract  is  not  revocable  at  the  will  of  either 
party,  or  otherwise  limited  as  to  its  duration,  by  its  express 
terms  or  by  the  inherent  nature  of  the  contract  itself,  with  refer- 
ence to  its  subject-matter  or  its  parties,  it  is  presumably  in- 
tended to  be  permanent  and  perpetual  in  the  obligation  it  im- 
poses.    If  the  parties  intend  that  the  life  of  a  contract  should 
depend  upon  the  mere  will  of  either  party  without  the  other's 
consent  such  a  limitation  ought  to  be  expressed.     This  rule 
was  applied  in  a  federal  case  where  there  was  a  bill  for  spe- 
cific performance ;  for  an  injunction  restraining  a  railroad  com- 
pany from  violating  the  provisions  of  a  certain  contract;  and 
for  general  relief.     The  contract  was  one  between  a  railroad 
and  telegraph  company  and  provided :  that  the  former  was  to 
furnish  and  set  poles  with  cross-arms;  that  the  latter  was  to 
furnish  wire,  insulators,  instruments,  patents  and  everything 
except  the  poles  and  cross-arms  and  to  complete  said  line  with 
one  wire  and  put  the  line  in  operation  at  designated  places 
and  at  other  stations  which  the  railroad  company  should  design 
nate  and  furnish  instruments  for,  and  to  send  free  of  charge 
during  business  hours  all  messages  pertaining  strictly  to  the 
business  of  the  railroad  including  the  ordinary  family  commu- 
nications of  its  officers  and  agents  and  giving  preference  to 
emergency  messages  or  those  pertaining  to  accidents.     The  rail- 
road company  was  to  pay,  after  the  line  was  constructed  and 
in  working  order,  a  certain  sum  per  mile  of  wire  and  to  pass 
or  convey  free  of  charge  over  its  road  all  men  and  materials 

80  Western  Un.  Teleg.  Co.  v.  New      Brunswick  Eq.   Cas.   338,  affi,  17 
Brunswick    Ry.    Co.    (1888),    New      Can.  Sup.  Ct.  162, 
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used  and  employed  in  building  and  operating  the  telegraph 
line;  it  was  also  to  have  the  right  to  put  upon  the  poles  and 
croes-arms  a  wire  and  work  the  same  for  the  exclusive  business 
of  the  railroad  company  and  the  ordinary  family  communica- 
tions of  its  ofSoers  or  agents  at  or  from  points  where  the  tele- 
graph company  had  or  should  have  an  office.     The  tel^raph 
company  also  had  a  right  to  string  another  wire  for  its  own  use. 
Provision  was  also  made  for  use  of  wires  of  either  company 
when  that  of  the  other  was  down  and  out  of  order,  and  for 
repairs  and  renewal  of  wires.     The  railroad  company  was  not 
to  allow  any  other  telegraph  company  or  individual  to  build 
or  operate  a  line  of  telegraph  on  or  along  its  railroad  or  any 
part  thereof.     For  a  period  of  years  the  line  was  operated 
in  conformity  with  the  terms  of  the  agreement  and  by  mutual 
agreement  the  telegraph  company  increased  the  number  of  its 
wires  and  there  were  modifications  by  parol  as  to  expense  of 
construction  and  repairs.     It  was  also  declared  that  the  con- 
tractual relations  involved  mutual  covenants  which  were  mutual 
considerations;  and  although  some  of  them  were  executory  in 
their  character  many  of  the  most  important  stipulations  had 
been  executed  by  the  complainant ;  and  that  the  essential  nature 
of  the  service  was  such  as  to  indicate  that  permanency  in  con- 
tractual relation  was  intended  by  the  contract  "  under  which 
these  parties  have  lived  for  nearly  half  a  century."     It  was 
further  said  that  it  was  "  not  necessary,  however,  in  the  view 
here  taken  of  this  case  to  discuss  the  question  whether  a  tech- 
nical easement,  appurtenant  or  in  gross,  has  been,  in  effect 
granted   by    the   railway    company   to    the   complainant,    by 
the   provisions  of   the   contract   of   1856,   nor   is   it   import- 
ant that  we  should  call  the  interest  of  complainant,  founded 
on  its  contract  with  the  predecessor  of  defendant,  a  license  ex- 
ecuted "  although  the  agreement  was  declared  by  the  court  to 
be  non-revocable  if  the  complainant  had  a  right  to  claim  an 
easement  in  the  land,  or  if  it  was  considered  a  mere  license.     It 
was  further  held  that  the  contractual  relation  between  the 
parties  did  not  embrace  the  elements  of  a  partnership  and  that 
the  contention  could  not  be  sustained  that  the  relationship  came 
within  the  rule  applicable  to  partnership  contracts  containing 
no  time  limit  and  so  was  revocable  at  the  will  of  either  party, 
and  the  court  was  of  the  opinion :  **  That  the  relations  created 
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between  the  parties  by  the  agreement  in  question,  were  not 
merely  personal,  as  in  the  case  of  partnership,  agency,  master 
and  servant,  and  the  like,  but  that  rights  in  property  and  the 
user  thereof,  rights  in  the  nature  of  an  easement  were  conferred 
upon  the  appellant,  and  that  no  right  in  the  appellee  to  revoke 
or  determine  the  same,  in  the  absence  of  express  stipulation  to 
that  effect,  is  to  be  inferred  from  the  silence  of  the  contract 
in  that  respect,  or  from  its  tenns,  purpose  or  inherent  nature." 
Another. contention  was  that  the  contract  could  not  be  specific- 
ally enforced  because  the  clause  in  the  contract  which  excluded 
other  telegraph  companies  was  intended  to  create  a  monopoly 
and  was  therefore  illegal  and  void.  But  it  was  held  that  the 
clause  was  valid  when  made  and  although  it  was  rendered  in- 
valid by  the  Act  of  Congress  of  1866  yet  it  did  not  follow  that 
the  invalidity  of  this  clause,  which  did  not  constitute  the 
main  consideration  of  the  contract,  struck  also  with  invalidity 
the  other  provisions  of  the  contract  made  ten  years  prior  to 
the  passage  of  the  statute.  The  court  said :  "  It  is  perfectly  well 
settled,  that  where  one  provision  in  a  contract,  which  does  not 
constitute  its  main  or  essential  feature  or  purpose,  is  void  for 
illegality  or  otherwise,  but  is  clearly  separable  and  severable 
from  the  other  parts  which  are  relied  upon,  such  other  parts 
are  not  affected  by  the  invalid  provision,  and  may  be  enforced 
as  if  no  such  provision  had  been  incorporated  in  the  contract'' 
In  addition,  upon  this  point  the  clause  had  never  been  enforced 
or  sought  to  be  enforced,  no  other  telegraph  company  was  a 
party  to  the  suit.  The  Act  of  Congress  of  July  24,  18(56,  was 
therefore  declared  to  have  no  bearing.  It  was  further  held 
that  it  was  not  a  reason  for  refusing  specific  performance  that 
the  contract  obligations  were  continuing;  where  the  specific 
performance  sought  was  the  observance  of  a  contract,  under 
which  both  parties  had  lived  for  nearly  half  a  century,  and  the 
non-interference  with  complainant's  rights,  and  specific  per- 
formance was  not  the  main  relief  sought  and  the  injunctive 
process  of  the  court  would  afford  the  efficient  remedy  and  all 
that  was  required  was  that  the  status  quo  should  be  observed 
and  complainant  not  be  interfered  with,  injunctive  relief  being 
the  principal,  if  not  the  only,  relief  required.^^ 

«i  Western    Union    Toleg.    Co.    v.       C.   C.   A.   285,   revg.    125,   Fed.  67, 
Pennsylvania  Co.,  129  Fed.  849,  64      cited  in  Western  Union  Teleg.  Co.  t. 
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§  194b.  Himicipal  grants  —  Invalid  ordinances. —  Where  a 
city  has  no  legislative  power  to  authorize  the  use  of  its  streets 
for  the  erection  of  telephone  poles  and  wires  and  cannot  grant 
to  any  person  or  corporation  the  use  of  the  streets  and  alleys 
of  a  city  or  town  for  any  other  purpose  than  that  for  which 
they  were  dedicated,  and  subsequently  the  State  constitution 
prohibits  the  use  of  such  streets,  alleys  or  public  grounds  of  a 
city  or  town,  without  the  prior  consent  of  the  proper  legislative 
authorities,  such  consent  is  a  prerequisite  and  if  it  is  not  ob- 
tained it  has  no  right  to  occupy  such  streets  and  alleys,  unless 
a  right  so  to  do  existed  by  virtue  of  a  charter  antecedently 
granted  and  work  had  in  good  faith  been  begun  thereunder. 
Nor  was  it  the  purpose  of  the  constitution  to  render  valid  a 
resolution  or  ordinance  of  ^  board  of  councilmen  granting  a 
franchise  which  under  the  law  at  the  time  of  its  adoption  was 
invalid.®^  A  telephone  company  without  proper  municipal 
authority  to  erect  its  plant,  by  reason  of  the  ordinance  granting 
the  right  to  erect  and  operate  its  system  not  being  properly  en- 
acted and  consequently  void,  cannot  prevent  the  erection  of 
a  rival  telephone  plant. ®^  An  ordinance  may,  however,  be 
valid  which  grants  a  franchise  to  a  corporation,  although  it 
is  passed  as  an  amendment  to  a  void  enactment,  such  later  or- 
dinance being  complete  in  itself.®* 

§  194c.  Unlawful  municipal  resolution  or  ordinance — ^In- 
junction —  Jurisdiction  federal  court.—  A  municipal  ordinance 
not  passed  under  legislative  authority  is  not  a  law  of  the  State 
within  the  meaning  of  the  prohibitions  of  the  federal  constitu- 
tion.    But    where    the    gravamen    of    a    bill    for    injunction, 


Pittsburg  C.  C.  &  St.  L.  Ry.  Co., 
'137  Fed  435,  437»  upon  the  point 
that  contracts  sought  to  be  enforced 
by  specific  performance  contained 
illegal  provisions  in  violation  of 
Act  of  Congress  Aug.  7,  1888,  c. 
772,  25  Stat,  at  L.  382,  U.  S.  Comp. 
Stat.  1901,  p.  3582.  Compare 
Western  Union  Tel.  Co.  v.  St.  Paul 
M.  &  M.  Fy.  Co.,  106  Fed.  243; 
Northwestern  Tel.   Co.   v.   Western 


Union.  Tel.  Co.,  118  Fed.  497,  55  C. 
C.  A.  263. 

82  East  Tennessee  Teleph.  Co., 
etc.,  V.  City  of  Russellville,  106  Ky. 
667,-  21  Ky.  L.  Kep.  305,  51  S.  W. 
308. 

83  East  Tennessee  Teleph.  Co.  v. 
Anderson  County  Teleph.  Co.,  22 
Ky.  L.  Hep.  418,  67  S.  W.  457. 

S4  Wilder  v.  Aurora  De  K.  &  R. 
Elef.  Traction  Co..  216  111.  493,  75 
x\.  K.  194. 
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against  a  city  and  an  electric  corporation  organized  under 
State  laws,  is  that  the  company  is  acting  unlawfully  under 
a  claim  of  authority  conferred  by  resolution  or  ordinance 
passed  by  the  city,  and  no  construction  of  the  federal  constitu- 
tion is  involved  and  the  controversy  depends  solely  upon  the 
State  laws  the  federal  court  has  no  jurisdiction.®^ 

§  195.  Municipal  grants  or  permits  —  Street  railways. —  In- 
dependent  of  special  charter  provision,  a  city  cannot  grant  the 
right  to  construct  and  maintain  for  a  term  of  years  a  railway 
in  one  of  its  streets.®*  Such  grant  is  not  within  its  ordinary 
powers.®^  As  has  been  frequently  and  constantly  asserted,  the 
source  of  street  control  is  in  the  legislature,  acting  within  con- 
stitutional limits.®*  But,  although  the  cities  may  not,  in  the 
exercise  of  their  ordinary  powers,  confer  a  corporate  franchise, 
they  may  permit  the  use  of  their  streets  for  street  railways  or 
other  purposes  not  inconsistent  with  street  uses,  in  the  absence 
of  a  contrary  statute,®^  although  this  is  said  to  be  not  wholly 
free  from  doubt.®^  Under  the  general  clause  in  a  city  charter 
giving  it  power  to  control  its  streets,  it  may  grant  to  a  railway 
company  the  privilege  of  constructing  and  operating  a  line  of 
railway  such  as  its  charter  contemplates,  for  the  operation  of 
passenger  cars  by  electricity,  and  it  may  also  construct  a  spur  • 
track  properly  and  reasonably  necessary  for  connection  with 
a  point  where  the  company  intends  to  erect  a  power-house  and 
car-storage  shed.  And,  although  the  charter  permits  the  car- 
riage by  the  railway  company  of  freight,  the  city's  grant  of 
privileges  is  not  made  void  by  a  stipulation  therein  that  no 
freight  should  be  carried  through  the  streets,  except  by  the 
city's  consent.  The  city  may  also,  in  such  case,  authorize  the 
construction  of  a  power-house  and  car-storage  shed  at  some 
convenient  point  within  the  city.®' 

S9  Mayor,  etc.,  of  City  of  Savan-  State,  constitutional  and  legislative 

nah  V.  Hoist,  132  Fed.  901,  65  C.  C.  control. 

A.  449,  revg.  131  Fed.  931.  so  2    Dill,    on    Mun.    Corp.    (4th 

««  People's  R.  Co.  v.  Memphis  R.  ed.),  p.  878,  §  724. 

Co.,  10  Wall.  (U.  S.)  38.  »o  Booth     on     Street     Rys,     (ed. 

87Eichels   v.    Evansville   St    Rj.  1892),  §  15.     See  Elliott  on  Roads 

Co.,  78  Tnd.  261.  &  Streets   (ed.  1890),  p.  662. 

•0  See  chapter  XI,  herein,  as  to  (^^ Powell     v.     Macon    ft     Indian 
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§  196.  Himicipal  grants  or  permits  oontinned  —  Electric 
light  companies. —  Where  an  ordinance  grants  the  power  to  light 
streets,  and  it  does  not  appear  whether  the  purpose  of  said 
grant  was  public  or  private,  and  it  would  be  valid  in  one  case 
and  void  in  the  other,  the  court  will  construe  the  grant  as  for 
public  purposes,  and  hold  it  valid.®*  Where  there  is  a  valid 
grant  by  a  city,  acting  under  legislative  authority,  of  a  fran- 
chise for  the  occupation  of  its  streets  for  the  distribution  of 
electric  light  and  power,  such  grant  is  not  invalid  by  reason 
of  a  provision  therein,  conferring  a  right  incidental  to  the 
exercise  of  the  grant,  as  in  case  of  an  authorization  to  conduct 
water  from  an  artesian  well  at  the  intersection  of  two  streets.®* 
It  is  a  sufBcient  public  use  to  sustain  a  municipal  grant  of  a 
right  to  use  streets  for  the  operation  of  an  electric  light  plant, 
that  the  light  is  to  be  supplied  to  citizens  generally  as  well  also 
as  for  lighting  streets  and  public  places.®*  An  electric  light 
and  power  corporation  may  have  a  general  and  special  fran- 
chise, limited,  however,  in  the  exercise  thereof,  within  the 
limits  of  a  certain  city,  and  where  it  is  so  limited,  and  the  exer- 
cise of  any  privilege  to  use  said  city  streets  is  dependent  upon 
a  further  special  grant  from  the  legislature  and  specified  mu- 
nicipal action,  such  statutory  requirement  is  a  condition  prece- 
dent to  the  action  of  the  city  authorities.®' 

• 
§  197.     Hmiicipal  grants  or  permits  oontinned  —  Subways. — 

A  city  has  authority  to  compel  a  subway  company  to  permit 

other  companies  engaged  in  a  similar  business  to  lay  wires  in 

its  subways,  even  though  the  ordinance  granting  the  right  to 

lay  such  subways  under  the  city  streets  fails  to  reserve  the 

right  of  user  thereof  by  other  companies.®*     A  prior  case  in 

Springs  R.  Co.,  92  Ga.  209,  2  Am.  <>5  Edison  Electric  Ilium.   Co.   of 

Elec.  Cas.  44,  17  S.   £.   1027.     See  Baltimore  v.  Hooper,  85  Md.  110,  36 

§  187,  herein.  Atl.  113,  6  Am.  Elec.  Cas.  8;  Acts 

M Levis  V.  City  of  Newton  (U.  S.  of  Md.,  1890,  chaps.  233,  270,  §  111; 

C.  C,  S.  D.  Iowa),  75  Fed.  884,  6  art.  23  of  Code  of  Md.,  §  254;  art. 

Am.  Elec.  Cas.  13.  23  of  Code   (codification  of  sub-sec- 

M  Hanson  v.  Hunter  Elec.  L.  Co.  tion  175b,  §  2,  c.  161,  Acts  of  1886), 

(Iowa  Sup.  Ct.,   1891),  48  N.   W.  §   24,  cless   11. 

1005,  3  Am.  Elec.  Cas.  856.  »« State  Nat.  Subway  Co.  v.  St. 

M  Levis  V.  City  of  Newton,  etc  Louis,  145  Mo.  561,  46  S.  W.  981, 

(U.  S..C.  C,  8.  D.  Iowa),  75  Fed.  42  L.  R.  A.  113. 
844,  6  Am.  Elec.  Cas.  13. 
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the  same  State,  however,  holds  that  a  city  cannot  grant  to  a 
subway  company  and  its  assigns  for  a  period  of  fifty  years, 
the  space  therefor,  under  its  streets,  to  the  practical  exclusion 
of  all  other  public  uses,  said  grant  being  in  terms  a  surrender, 
without  reservation,  of  a  city's  power  to  regulate  the  under- 
ground use  of  streets  by  wire-using  companies.  It  was  also 
held  in  this  case  that  a  city  cannot,  without  an  express  reserva- 
tion, of  supervision  and  control,  incident  to  location,  construc- 
tion, maintenance  and  use,  grant  the  use  of  its  streets,  eren 
for  public  purposes,  to  a  private  corporation  or  individuals  for 
public  subways.^^  Again,  it  is  declared  that  the  city  of  St. 
Louis  has  no  power  to  confer  upon  any  corporation  the  exclu- 
sive right  to  use  one  of  its  streets  for  its  own  business,  and 
this  even  though  said  city  has,  by  reason  of  its  constitutional 
charter,  the  fee  of  its  streets,  subject  only  to  certain  public 
uses.*®  In  so  far,  therefore,  as  these  two  last-mentioned  cases 
conflict  with  the  later  decision,  they  are  overruled. 

§  197a.  Bapid  transit  law  of  New  York  —  Electricity  u 
motive  power.^The  rapid  transit  act  of  New  York  granting 
certain  rights,  privileges  and  franchises  and  providing  for  rapid 
transit  railways  in  cities  of  over  one  million  inhabitants'^ 
is  constitutional  as  to  abutting  owners.*  Nor  is  it  un- 
constitutional in  that  it  refers  to  a  municipality  the 
question  whether  it  desires  a  statute  affecting  it  especially 
to  be  enacted.  It  is  not  a  local  bill  and  provides  for  a  munic- 
ipal purpose;  nor  does  it  violate  a  constitutional  prohibition 
against  cities  loaning  money  on  credit  in  aid  of  individuals, 
associations  or  corporations;  nor  is  it  open  to  a  constitutional 
objection  in  that  it  authorizes  the  incurring  by  the  rapid  transit 
commissioners  of  a  possible  indebtedness  exceeding  the  munic- 
ipal limit  of  indebtedness;  nor  is  it  obnoxious  to  the  eonsti- 

»T  state,   St.   Louis   Underground  Am.   Elec.   Cas.   99,   103,  per  Bur- 
Service  Co.  V.  Murphy,  134  Mo.  548,  geas,  J. 

34  S.  W.  61,  34  L.  R.  A.  369,  6  Am.  »»3   Gumming  &   Gilbert's  Genl. 

Elec.  Cas.  77,  affd.  in  banc  35  S.  Stat,  and  Laws  N.  T.,  pp.  3208  et 

W.  1132.  seq.,   4   id.,   pp.    1282    et  seq.    See 

98  Grand  Ave.  Ry.  Co.  v.  People's  note  31  to  §  183b,  herein. 

Ry.  Co.,  132  Mo.  34.  33  S.  W.  472,  i  March  v.  City  of  New  York,  74 

12    Am.   Ry.   &  Corp.    Rep.    594,    6  N.  Y.  Supp.  630.  1151,  69  App.  Div. 
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tutional  guaranty  that  private  property  shall  not  be  taken  for 
pnblic  use  without  just  compensation,  even  though  the  taking 
precedes  the  payment;  nor  are  municipal  or  other  gov- 
ernmental corporations  included  within  the  constitutional  pro- 
hibition as  to  private  and  local  bills  granting  rights  to  individ- 
uals, etc.,  to  construct  railroad  tracks.^  And  where  the 
statutes  and  contract  provided  that  the  construction  of  a  rapid 
transit  railroad  should  be  paid  for  by  the  city  of  New  York 
and  the  rapid  transit  commissioners  were  authorized  to  change 
plans  at  the  city's  cost  and  it  was  determined  that  electricity 
should  be  used  as  motive  power,  which  had  not  been  decided 
upon  when  the  contract  was  originally  made,  additional  excava- 
tions and  additional  cost  of  construction  thereby  necessitated 
are  collectible  from  the  city.^ 

§  197b.  Sapid  transit  law  of  New  York  —  Conditional  ap- 
proval of  rentes. —  In  a  case  decided  by  the  Supreme  Court  of 
Xew  York,  appellate  division,  in  July,  1906,  it  appeared  upon 
the  record  that  the  city  of  New  York  had  not  then  the  financial 
ability  to  undertake  the  building  of  all  the  routes  proposed  or 
on  which  favorable  reports  had  been  made  and  on  which  con- 
firmation by  the  court  was  sought,  and  under  the  constitution  of 
the  State  the  total  borrowing  power  of  the  city  was  between 
one-seventh  and  one-eighth  of  the  total  amount  required  for 
cost  of  construction,  and  it  was  held,  in  view  of  these  facts 
and  in  view  of  the  difiBculty  of  obtaining  private  capital  to 
any  large  amount  and  the  eifect  that  confirmation  would  have 
upon  the  property  involved,  all  the  routes  would  be  approved 
conditionally,  upon  the  rapid  transit  commissioners  deciding 
within  two  years  which  of  them  they  would  finally  conclude 
to  construct.  "  This  will  enable  them,  within  the  period 
named,  in  view  of  the  then  existing  condition  of  the  city's 
finances,  to  determine  just  what  routes  should  be  built;  and 
after  that  time  they  should  be  required,  if  able  to  construct 
other  routes,  to  renew  their  application  to  this  court.  This 
will  render  null  and  void  our  approval  of  all  routes  not  selected 
and  contracted  for  within  two  years."  * 

2  Sun  Printing  &  P.  Assoc,  v.  New  Supp.  536,  80  App.  Div.  210,  affd., 

York,  40  N.  Y.   Supp.  607.  8  App.  175  N.   Y.  470. 

Div.  230,  affd.,  lo2  X.  Y.  257.  *  Board    of   Rapid   Transit    Com- 

<  McDonald,     in    re,     80    X.     Y.  mers  of  City  of  New  York,  In  re„ 
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§  197c.  Delegation  of  power  to  cities  and  villages  in  Hew 
York. —  Express  legislation  in  clear  and  unqualified  language 
is  necessary  to  a  delegation  of  power  to  cities  and  villages  in 
regard  to  the  construction,  management  and  control  of  tele- 
graph and  telephone  and  electric  companies,  such  a  surrender  of 
sovereignty  cannot  he  implied,  and  in  New  York  the  Village 
Law  ^  does  not  confer  authority  to  erect  telegraph  and  telephone 
and  electric  light  poles  and  string  wires,  such  right  is  conferred 
hy  the  State  Transportation  Corporations  Law  *  and  not  hy  vil- 
lage authorities,  who  have  the  power  only  to  regulate  the  erec- 
tion of  such  poles  or  the  stringing  of  wires ;  that  is  the  location 
of  the  poles  and  the  streets  to  be  occupied  are  within  the 
reasonable  power  of  the  village  to  regulate. '^ 

§  197d.  Hunicipal  grant  —  Obstmction  of  navigable  stream. 
—  In  a  navigable  stream  the  right  of  the  public  is  paramount, 
and  the  owner  of  the  soil  under  the  bed  can  only  use  it  so  far 
as  consistent  with  the  public  right;  and  a  municipality,  through 
which  a  navigable  stream  flows,  cannot  grant  a  right  to  ob- 
struct the  navigation  thereof  nor  bind  itself  to  permit  the 
continuance  of  an  obstruction,  and  this  rule  is  not  affected  I ' 
the  fact  that  the  person  claiming  the  right  to  continue  such  an 
obstruction   is  the  owner  in   fee  of  the  bed   of  the    stream.* 

§  198.  Corporate  powers  —  Generally — ^Public  policy  is  the 
basis  of  the  prohibition  by  law  of  acts  which  are  unauthorized 
by  the  charter  of  a  company,  but  there  are  numerous  cases 
which  uphold  contracts,  even  when  made  in  violation  of  a  pro- 
vision contained  in  the  charter,  and  which  involve  an  unauthor- 
ized exercise  of  corporate  powers.  Especially  is  this  tnie 
where  it  appears  that  the  provision  so  contravened  was  not 
intended  by  the  legislature  to  operate  as  an  imperative  prohibi- 
tion of  the  contract  violating  such  charter  provision ;  or  where 
the  charter  provision  was  intended  for  the  benefit  of  the  cor- 

100  N.  Y.  Supp.  611.     See  note  31  N.  Y.  448,  78  N.  E.  165,  revg.  96  X. 

to  §  183b,  herein.  Y.  Supp.  919,  110  App.  IHv.  625. 

»  Laws  1897,  c.  414,  §  89,  subd.  9.  s  West  Chicago  St.  Rd.  Co.  v.  Peo- 

•  Laws  1890,  c.  568,  art.  8,  §  102.  pie  ex  rel.  City  of  Chicago,  201  U. 

T  Village  of  Carthage  v.   C^entral  S.  506,  26  Snp.  Ct.  518,  50  L.  ed.— 

New  York  Teleph.  &  Teleg.  Co.,  185  affg.,  214  111.  9,  73  N.  E.  393,  font 


justices  dissenting. 
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poration  rather  than  the  protection  of  the  public,  or  where  the 
contract  is  made  in  violation  of  the  charter,  and  persons  act- 
ing in  good  faith  and  without  notice  would  be  injured  thereby.® 
So  acts  may  be  within  the  corporate  purpose  when  in- 
cidental to  and  part  of  a  valid  entire  transaction,  although 
said  acts  might,  if  standing  alone,  be  ultra  vires.  But  implied 
powers  must  be  those  which  are  necessary  to  effectuate  the 
powers  expressly  granted  and  necessary  to  accomplish  the  pur- 
poses of  the  corporate  creation.  This  does  not  mean  merely 
those  implied  powers  which  are  indispensably  necessary  to  carry 
out  the  grant  of  express  power,  but  applies  to  those  which  are 
convenient,  appropriate  and  suitable,  including  the  right  of 
reasonable  choice  of  the  means  to  be  employed.  There  is, 
however,  a  limitation  in  this  respect,  in  that  an  incidental 
power  must  not  sustain  merely  a  slight  or  remote  relation  to  the 
express  power  granted,  but  it  must  be  directly  and  immediately 
appropriate  to  the  execution  of  the  specific  express  authority 
conferred  by  the  charter,  having  in  view  also  what  we  have  first 
stated  under  this  section.**^  And  where  corporations  are  or- 
ganized under  general  laws,  the  articles  of  incorporation  con- 
stitute their  charter  for  the  purpose  of  determining  their 
powers.**  Again,  the  corporate  organization  must  be  com- 
pleted by  the  election  of  a  buard  of  directors  and  the  proper 


•  1  Joyce  on  Ins.  (ed.  1897),  p. 
87,  §  34,  and  cases  cited;  McElroy 
V.  Minnesota,  etc.,  Co.,  96  Wis.  317, 
71  X.  W.  662. 

10  Central  Ohio  Natural  Gas  &  F. 
Co.  V.  CapiUl  City  Dairy  Co.,  GO 
Ohio  St.  96,  41  Ohio  L.  Jour.  312, 
53  N.  E.  711,  10  Am.  &  Eng.  Corp. 
Cas.  (X.  S.)  228;  State,  Jackson  v. 
Newman,  51  La.  Ann.  833,  25  So. 
408,  10  Am.  &  Eng.  Corp.  Cas.  (N. 
8.)  217.  See  also  United  States: 
Pearsall  v.  Great  Northern  R.  Co., 
161  U.  S.  646,  16  Sup.  Ct.  705,  40 
L  Ed.  838,  revg.  73  Fed.  933.  Il- 
linois: Illinois  Health  University  v. 
People,  Moloney,  166  111.  171,  46 
N.  W.  737 ;  American  Loan  &  T.  Co. 
V.  Minnesota  &  N.  W.  R.  Co.,   157 


111.  641,  42  N.  E.  153,  28  Chic.  L. 
News,  99.  New  York:  See  also 
Powell  V.  Murray,  3  N.  Y.  App.  Div. 
273,  73  N.  Y.  St.  R.  861,  38  N.  Y. 
Supp.  233.  Pennsylvania:  Cooke  v. 
Marshall,  191  Penn.  St.  315,  43  Atl. 
314,  29  Pitts.  L.  Jour.  (N.  S.)  417, 
44  Week.  N.  of  Cas.  169.  Utah: 
Weyeth  Hardware  &  M.  Co.  v. 
James-Spencer-Bateman  Co.,  15 
Utah,  110,  47  Pac.  604.  Canada: 
Charlesbois  v.  De  Lapp,  26  Can. 
Supp.  Ct.  221.  Examine  Gooley  on 
Const.  Lim.   (6th  ed.),  p.  231. 

11  North  Point  Consol.  Irrfg.  Co. 
V.  Utah  &  S.  L.  Canal  Co.,  16  Utah, 
246,  52  Pac.  168,  40  L.  R.  A.  851, 
8  Am.  &  Eng.  Corp.  Cas.  (N.  S.) 
98. 
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and  statutory  oflScers,  before  a  corporation  can  condemn  and 
take  property.^ ^  In  a  Minnesota  case  it  is  held  that  tbe  pre- 
sumption exists  that  a  certain  per  cent,  of  the  shareholdere 
of  a  domestic  corporation  are  citizens,  and  so  the  corporation 
may  acquire  real  estate  under  the  statute.'^ 

§  199.  Corporate  powers  —  Debts  —  Notes  —  Contracts. —  A 
street  railway  corporation  has  power  at  common  law  to  give, 
through  its  directors,  promissory  notes,  to  incur  debts  and  con- 
tract for  their  payment.**  A  telegraph  company  organized  in 
the  United  States  has  power  to  contract  in  Canada  for  the  con- 
struction there  of  its  line,  and  may  compel  performance  by 
suit**^  A  contract  for  laying  electric  conduits  in  a  city  is  not 
authorized  under  a  charter  to  manufacture  insulated  cables  and 
wires,  even  though  a  sale  to  a  large  amount  of  its  company's 
manufactured  product  is  thereby  effected,  where  the  cost  of 
fulfilling  the  contract  is  more  than  double  the  amount  which 
may  be  realized  from  such  sale,  and  the  attendant  risks  of  dam- 
ages in  the  necessary  prosecution  of  the  work  of  laying  such 
conduits,  and  from  accidents,  is  very  great.  And  where  a 
contract  is  wholly  executory,  the  want  of  authority  to  enter 
into  such  a  contract  constitutes  a  defense  by  the  city,  and  an 
action  at  law  will  not  lie  in  such  case  by  the  bidder  for  breach 
of  contract,  and  to  recover  his  deposit  with  the  city.**  It  will 
be  observed  that  these  cases  are  but  another  application  of  the 
principles  limiting  corporations  to  the  exercise  of  their  express 
and  necessarily  incidental  powers. 

§  200.  Powers  of  corporate  officers  —  Directors,  mam^tn? 
superintendent,  etc. —  Decisions. —  Directors  of  a  street  railway 


12  Consolidated  St.  Ry.  Co.  v. 
Toledo  Elec.  St.  Ry.  Co.,  6  Ohio  N. 
P.  537,  8  Ohio  S.  &  C.  P.  Dec.  268. 

i»  Northwestern  Teleph.  Exch.  Co. 
V.  Chicago  M.  &  St.  P.  R.  jCo.,  76 
Minn.  334,  79  N.  W.  316;  Gen.  Stat. 
1894,  §  5876. 

i^Kneeland  v.  Braintree  St.  R. 
Co.,  167  Mass.  161,  45  N.  E.  86,  6 
Am.  &  Eng.  Corp.  Cas.  (N.  S.)  473. 
See  Sheridan  Elec.  L.  Co.  v.  Chat- 
ham Nat.  Bank,  52  Hun  (N.  Y.), 
576,  24  N.   Y.  St.  R.  622,  6  N.  Y. 
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Supp.  629,  aflfd.,  127  N.  Y.  517,  40 
N.  Y.  St.  R.  311,  28  N.  E.  467;  2 
Cook  on  Corp.  (4th  ed.),  pp.  1664, 
1665  et  seq.,  §  760.  See  4  Thompson 
on  Corp.    (ed.  1896),  §  6730  et  seq. 

15  Western  Un.  Teleg.  Co.  v.  New 
Brunswick  R.  Co.,  N.  B.  Eq.  Cas. 
338. 

le  Safety  Insulated  Wire  &  Cable 
Co.  V.  Baltimore  (U.  S.  C.  C.  A., 
4th  Cir.),  42  U.  S.  App.  64,  20  U. 
S.  C.  C.  A.  453,  74  Fed.  363. 
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corporation  may,  in  good  faith,  borrow  money  therefor,  on 
their  individual  liability,  and  a  trust  deed  on  the  corpprate 
property,  and  for  their  own  protection  may  purchase  such  prop- 
erty at  a  sale  under  said  deed  of  trust.*  ^  Where  a  corporation 
is  engaged  in  manfacturing  and  installing  electrical  appli- 
ances, the  superintendent  of  its  installation  department,  whose 
authority  to  make  contracts  has  been  confined  to  an  occasional 
verbal  contract,  confirmed  by  order  from  the  oflBce,  has  no  im- 
plied authority  to  permit  a  corporation  customer  to  contract 
with  a  third  person  for  the  installation,  at  its  expense,  of  a 
switchboard  manufactured  by  it,  and  which  its  contract  required 
it  to  install,  even  though  the  contract  was  made  for  the  purpose 
of  preventing  union  workmen  from  being  called  off  from  said 
customer's  building,  on  which  they  were  working.*®  Corpo- 
rate officers  of  old  companies  are  not  forbidden  by  public 
policy  to  agree  with  a  new  organization  that  they  will  not  en- 
gage in  business  for  five  years,  so  as  to  interfere  with  or  com- 
pete in  any  way  with  the  new  corporation,  even  though  the  new 
corporation's  business  combines  that  of  both  the  old  companies, 
one  of  which  was  engaged  in  the  installation  and  construction 
of  electric  plants  and  appliances,  and  the  other  in  manufac- 
turing and  dealing  in  such  appliances.  And  said  contract  is 
not  affected  to  the  extent  of  being  void  by  reason  of  the  fact 
that  the  new  business  is  of  a  character  to  extend  over  the  en- 
tire country.*®  Again,  where  the  stockholders  and  directors  of 
a  railroad  company  have  established  a  principal  office,  and  gen- 
eral officers  cannot  change  its  location,  although  they  may  find 
it  convenient  for  the  dispatch  of  business  to  change  their  loca- 
tion to  some  other  point  on  the  line.  The  place  of  a  corpora- 
tion's principal  office  is  that  where  meetings  of  the  stockholders 
and  directors  usually  meet,  and  where  it  elects  its  officers  and 
conducts  its  financial  operations.  If  the  charter  fails  to  desig- 
nate the  place  of  the  chief  office,  and  none  is  designated  by  the 
vote  of  the  stockholders  or  resolution  of  the  directors,  such 
office  may  be  established  by  the  acts  of  the  stockholders  and 

17  College  Park  Elec.  Belt  Line  v.      Misc.  543,  50  N.  T.  Supp.  218,  aff'd 
Ide,  15  Tex.  Civ.  App.  273,  40  S.  W.       56  N.  Y.  Supp.  801. 

64.  10  Anchor   Elec.    Co.    v.    Hawkes, 

18  Miner     v.     The     Edison    Elec.       171  Mass.  101,  51  N.  E.  509,  41  L. 
Ulum.    Co.     (City    Ct.,    1899),    22      R.  A.  189. 
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directors.*^  A  party  selling  to  the  manager  of  a  trading  co^ 
poration  a  machine  essential  to  the  corporate  business  may 
rely  upon  the  implied  authority  of  the  manager  to  make  sucK 
purchase,  and  is  not  chargeable  with  notice  of  a  resolution  by 
the  board  of  directors  limiting  authority  of  said  manager  by 
a  specification  of  the  terms  of  purchase.**  A  person  is  es- 
topped to  claim  in  an  action  for  the  purchase  price  of  a 
corporation's  property  and  franchise  that  its  board  of  directors 
was  not  authorized  to  make  the  sale  where  such  purchaser  ha3 
retained  possession  and  the  use  and  benefit  of  such  property 
and  franchise.^  The  general  manager  of  a  telegraph  com- 
pany, a  nontrading  corporation,  who  has  full  charge  of  the 
transaction  of  its  ordinary  business,  and  who  keeps  a  bank  ac- 
coimt  in  the  corporate  name,  with  the  company's  knowledge, 
may  pledge  said  corporation's  credit  by  an  overdraft,  where  ite 
receipts  are  much  less  than  its  outlay.  Such  manager  may 
not,  however,  pledge  the  company  by  a  note  executed  by  him 
in  the  corporate  name,  even  though  written  authority  is  con- 
ferred upon  him  to  manage  the  corporate  business  and  make 
all  necessary  contracts  and  arrangements  in  connection  there- 
with, nor  is  the  corporation  bound  in  such  case  by  the  fact 
that  said  manager  had  executed  other  notes,  where  it  had  never 
had  notice  or  knowledge  therof.  Nor  is  it  bound  on  the  ground 
that  the  drawing  of  checks  by  said  manager  establishes  a  custom 
authorizing  the  execution  of  notes.  The  payee  of  a  note  so 
executed  is  boimd  to  know  that  in  law  said  note  is  not  binding.^^ 

§  201.  Corporate  poweis  —  MiBcellaneoas  decisioiui  —  Corpo- 
rate name  —  Bonds  —  Eeorganization. —  The  corporation  laws  of 
the  States  generally  contain  provisions  as  to  the  corporate  name, 
as  that  corporations  shall  not  assume  the  corporate  name  of  any 
other  corporation  in  the  State,  except  it  be  the  successor  of 
such  other  or  that  the  word  "  company "  or  "  corporation " 

»o  Prick  Co.  v.  Norfolk  Bank  for  2>  Badger    Teleph.    Co.    v.    Wolf 

8av.  &  T.,  57  U.  S.   App.  286,  86  River  Teleph.  Co.,  120  Wia.  164,  97 

Fed.  726,  32  C.  C.  A.  31.  N.  W.  907. 

21  Thompson  v.   Brantford   Elec.,  *»  Helena  Nat  Bank  v.  Rocky  Mt. 

etc.,  Co.,  25  Ont.  App.  340.  Teleg.  Co.,  20  Mont.   379,  51  Pae. 

Acceptance    of   contract;    sale   of  829,  63  Am.  St.  Rep.  628,  8  Am.  A 

machinery,  see  Gill  v.  General  Elect.  Eng.  Corp.  Cas.  (N.  S.)  782. 
Co.,    129    Fed.    349,    affg.    General 
Elect.  Co.  V.  Gill,  127  Fed.  241. 
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must  be  appended,  or  the  general  law  provides  that  the  articles 
of  association  shall  specify  the  name.^^  If  a  corporate  name 
is  selected  under  the  Massachusetts  statute,  and  suit  is  brought 
in  said  name,  proof  of  a  special  act  of  incorporation,  and  the 
certificate  of  the  Secretary  of  the  Commonwealth,  in  the  statu- 
tory  fonn,  conclusively  establishes  the  corporate  existence.*^ 
One  who  holds  bonds  of  an  insolvent  electric  railroad  corpora- 
tion is  not  estopped  to  set  up  the  want  of  consideration  and 
invalidity  of  other  bonds  of  said  company.  And  railroad  bonds 
arc  invalid  when  given  to  banks  for  money  loaned  to  promoters 
of  the  company,  where  before  the  issuance  of  said  bonds  the 
debt  due  from  the  corporation  to  the  promoters  was  paid  by 
stock  given  to  the  latter  and  assigned  by  them,^^  In  Pennsyl- 
vania it  is  held  that  the  statute  providing  for  reorganization 
wherever  the  franchises  of  any  manufacturing  company  shall 
be  sold,  does  not  authorize  reorganization  by  the  purchasers 
of  an  electric  light,  heat  and  power  franchise. ^^     Where  a  tele- 


2*  See  3  Cook  on  Corp.  (4th  ed.), 
pp.  2362-2660,  compilation  of  con- 
stitutions and  statutes. 

25  Dolbear  v.  American  BeH 
Teleph.  Co.,  126  U.  S.  1,  8  Sup.  Ct. 
778;  Act  Mass.,  March  19,  1880  (L. 
ft  R.  1880-1881,  c.  117,  p.  74;  L.  & 
R.  1870,  c.  224). 

2«  Fanners  &  M.  Nat.  Bank  v. 
Waco  Elec.  Ry.  &  L.  Co.  (Tex.  Civ. 
App.),  36  S.  W.  131.  See  5  Thomp- 
son on  Corp.  (ed.  1805),  §  6050  et 
»eq. 

27  Commonwealth,  McCormick  v. 
Keystone  (C.  P.,  Penn.,  1899),  4 
Lack.  L.  News,  353,  2  Dauph.  Co. 
Rep.  1.  As  to  purchases  and  reor- 
ganizations, see  3  Cook  on  Corp. 
(4th  ed.),  §§  883-890;  Morawetz  on 
Priv.  Corp.  (ed.  Iu82),  §§  467,  506, 
666.  The  New  York  statutes  pro- 
vide at  length  for  reorganization. 
See  Wells  on  Railroad  Corp.  in 
N.  Y.  (ed.  1899),  pp.  52-57,  218 
219,  675,  where  the  statutes  are 
given  in   full   with   numerous   cita- 


tions; Hamilton  Railroad  Laws  of 
N.  Y.  (ed.  1899)— "Stock  Corpo- 
ration Law,  §  3,  Reorganization  on 
sale  ol  corporate  property  and  fran- 
chises; "  "§  4,  Contents  of  plan  or 
agreement ;  "  "  §  5,  Sale  of  prop- 
erty; possession  of  receiver  and 
suits  again  him;"  "§  6,  Stock- 
holders may  assent  to  plan  of  re- 
adjustment" (sections  are  anno- 
tated); "Railroad  Law,  §  83,  Lia- 
hilities  of  reorganized  corpora- 
tions; "  The  Railroad  Law  of  N.  Y. 
(cap.  565,  Laws  of  1890,  amd.  by 
chaps.  362,  367  of  Laws  of  1891; 
chaps.  306,  460,  534,  676,  and  700 
of  Laws  of  1892)  ;  the  Stock  Corpo- 
ration Law  (Laws  of  N.  Y.  of  1892, 
chap.  688).  See  as  to  repeals  and 
amendments  of  these  various  stat- 
utes, Cumming  &  Gilbert's  Annot. 
Genl.  Stat,  and  Laws  N.  Y.,  vol. 
4  (ed.  1906),  and  vols.  1-3  (ed. 
1901)  as  to  statutes  relating  to 
amendment,  repeal,  and  alteration 
of     charter.     See     compilation     ui 
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graph  company  has  agreed  that  its  line  shall  upon  its  dissolu- 
tion or  suspension  of  business  belong  to  a  railroad  company, 
over  whose  right  of  way  the  line  has  been  constructed,  and  it 
is  also  agreed  that  the  telegraph  company  shall  not  assign  its 
contract  interests,  said  telegraph  line  will  become  the  prop- 
erty of  the  railroad  company  upon  the  formation  of  a  new 
telegraph  corporation  to  succeed  the  old  company  which  had 
made  the  contract.^® 


§  202.  Corporate  powers  —  Transfer  of  franchise  to  private 
individuals  —  Nuisance. —  The  right  to  operate  and  construct  a 
street  railway  is  a  franchise  which  must  have  its  source  in  the 
sovereign  power.  The  legislative  power  over  the  subject  has 
this  limitation,  that  the  franchise  must  be  granted  for  public, 
not  for  private  purposes,  or  at  least  the  grant  must  be  based  on 
public  considerations,  and  the  construction  of  a  street  rail- 
way by  any  individual  or  association  for  private  purposes  is  a 
public  nuisance.  The  use  of  a  franchise  granted  for  public 
purposes  as  a  mere  cover  for  private  enterprise  is  contrary  to 
public  policy.  So  that  such  corporation  has  no  authoritj  to 
turn  over  a  part  of  its  line  to  private  individuals  for  exclusive 
private  use.^® 

§  203.  Corporate  powers  —  Transfer,  sale,  lease  or  alienation 
of  franchise. —  In  certain  of  the  States  the  Constitution  pro- 
hibits the  passing  of  any  laws  permitting  the  leasing  or  aliena- 
tion of  any  franchise  so  as  to  release  the  franchise  or  property 
from  certain  liabilities.^^  Where  a  statute  prohibits  the  sale 
or  lease  by  a  street  railroad  company  of  its  road,  such  corpora- 


statutes,  3  Cook  on  Corp.  (4th  ed.) 
pp.  2362-2666;  see  also  section  un- 
der this  chapter  herein,  on  same 
points.  Examine  1  Thompson  on 
Corp.   (ed.  1895),  §  255  et  seq. 

28Latrobe  v.  Western  Un.  Teleg. 
Co.  of  Baltimore,  74  Md.  232,  21 
Atl.  788. 

29  Fanning  v.  Osborne,  102  N.  Y. 
441,  7  N.  E.  305,  reversing  as  to 
one  defendant  and  affirming  as  to 
another,  34  Hun  (N.  Y.),  121.     See 
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3  Cook  on  Corp.  (4th  ed.),  p.  2201, 
§  905,  p.  2231,  §  913,  p.  2243,  §  913, 
citing  State  v.  Trenton,  36  N.  J.  L. 
79;  Glaessner  v.  Anheuser-Busch, 
etc.,  Assn.,  100  Mo.  608,  and  other 
cases  to  the  point  that  a  grant  by  a 
municipality  cannot  he  made  to  pri- 
vate parties  to  construct  a  railway. 
See  4  Thompson  on  Corp.,  §  5308. 

30  Cook  on  Corp.,  pp.  2362-2660, 
compilation  of  constitutions  and 
statutes. 


CORPORATE    POWERS. 


§    203 


tion  cannot  evade  the  law  by  refusing  to  accept  a  portion  of 
its  line  from  a  construction  company,  and  then  abandon  and 
turn  over  its  line  to  a  rival  company  under  pretense  of  selling 
the  material.^^  In  Wisconsin  the  statute  authorizes  the  trans- 
fer of  the  franchise  of  a  street  railway  company.  ^^  And  so 
in  Missouri  such  a  corporation  is  expressly  empowered  by 
statute  to  lease  its  property, ^^  and  where  corporations  are 
authorized  by  statute  to  alienate  their  property,  the  consent 
of  a  city  from  which  a  corporation  has  a  franchise  is  not  neces- 
sary in  order  to  alienate  such  corporate  property.^  ^  So  in 
Xew  Hampshire  an  electric  light  company,  even  though  a 
quasi-public  corporation  may  mortgage  its  property  and 
secondary  franchise  without  the  consent  of  the  legislature 
where  it  is  organized  under  a  general  statute  and  also  has 
a  franchise  from  the  municipality.  The  court,  per  Chase,  J., 
reviews  the  authorities  and  the  State  statutes  and  says :  "  This 
legislature  all  tends  very  strongly  to  prove  the  existence  of  a 
public  policy  in  this  State  which  allows  quasi-public  corpo- 
rations —  even  railroad  corporations  —  the  same  f reedon  to  in- 
cur debts  and  pledge  their  property  and  franchises  therefor  as 
is  possessed  by  other  corporations  and  by  natural  persons. 
Whatever  the  public  policy  may  be  in  respect  to  other  corpora- 
tions, no  doubt  is  entertained  that  it  allows  electric  light  and 
power  corporations,  formed  under  the  general  laws,  and  making 
use  of  public  highways  for  stringing  wires  under  licenses  granted 


»i  Clemens  Elec.  Mfg.  Co.  v.  Wal- 
ton, 173  Mass.  286,  53  N.  £.  820, 
52  N.  E.  132;  Mass.  Pub.  Stat.,  c. 
113,  §  66. 

»a  Wright  v.  Milwaukee  Elec.  R. 
&  L.  Co.,  95  Wis.  29,  69  N.  W.  791, 
36  L.  R.  A.  47.  See  also  Badger 
Teleph.  Co.  v.  Wolf  River  Teleph. 
Co.,  120  Wis.  169,  97  N.  W.  907; 
Rev.  Btat.  1898,  §§  1775,  1775a.  As 
to  transfers  of  shares  of  stock  under 
forged  power  and  liability,  see  Trim- 
ble y.  WoUman,  71  Mo.  App.  467, 
citing  Telegraph  Co.  v.  Davenport, 
97  U.  S.  369    24  L.  Ed.  1047. 

33  See  Moorshead.  v.  United  Rys. 
Co.  (Mo.  App.  1906),  96  S.  W.  261. 


34  Michigan  Tel.  Co.  v.  City  of  St. 
Joseph,  121  Mich  502,  80  N.  W.,  47 
L.  R.  A.  87,  7  Am.  Elec.  Cas.  1, 
3  How  Ann.  Stat.,  §  4904e.  Ex- 
amine Moorshead  v.  United  Rys. 
Co.  (Mo.  App.  1906),  96  S.  W.  261; 
where  an  ordinance  authorized  cer- 
tain enumerated  companies  to  trans- 
fer, etc.,  their  property  and  fran- 
chises, and  it  was  held  that  a  pur- 
chaser could  lease  the  same  without 
the  municipality's  special  consent, 
even  though  the  constitution  pro- 
hibited transfers  of  street  railway 
franchises  without  the  consent  of 
the  municipality. 

ft 
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by  selectmen,  to  alienate  or  mortgage  their  property  and  second- 
ary franchises."  *'  If  a  statute  of  incorporation  does  not  ex- 
pressly prohibit  the  power  to  lease,  it  does  not  repeal  a  prior 
statute  authorizing  motive  power  companies  to  lease  their 
property  to  passenger  railway  companies.^®  A  telegraph  com- 
pany is  subject  to  the  general  laws  or  its  special  charter  pro- 
visions in  reference  to  the  leasing  or  transfer  of  its  line  and 
franchise.  The  recent  case  of  The  United  States  v.  Union 
Pacific  Railway  Company*^  holds,  in  reference  to  the  tele- 
graphic franchise  granted  such  company,  that  it  had  no  power 
to  transfer  such  franchise,  since  Congress  had  the  power  to 
compel  it  to  maintain  and  operate  a  telegraph  line  over  and 
along  its  main  line  and  branches.  If  the  charter  of  a  tele- 
graph company  gives  it  power  to  let  convey  or  otherwise  part 
with  its  estate,  real,  personal  or  mixed,  it  is  held  that  a  lease 
of  all  its  lines  for  a  certain  fixed  period  of  time,  at  a  fixed 
annual  rental,  the  lessees  to  have  control  of  the  rates  for  trans- 
mission of  messages,  etc.,  is  legal.®®  It  appears,  therefore, 
that  quasi-public  corporations  of  the  character  considered  in 
this  work  will  be  held  strictly  to  the  terms  of  the  act  of  in- 
corporation or  charter  powers,  and  that  they  cannot  sell  (ir 
lease  their  property  and  franchises  essential  to  their  corporate 
existence  and  the  performance  of  that  duty  to  the  public  for 
which  they  were  chartered  without  express  power  therefor,  or 
unless  enabled  in  terms  so  to  do  by   legislative  authority.** 

§  203a.  Sale  of  all  corporate  property  —  When  not  author- 
ized.—  A  corporation  has  such  powers  only  as  are  ex- 
pressly or  impliedly  granted  by  the  statute  under  which  it  is  or- 

36  American .  Loan  &  Trust  Co.  v.  period  of  ninty-seven  years.    Three 

General  Electric  Co.,  71  N.  H.  192,  judges  concun*ed  and  two  dissented. 

51  Atl.  660,  8  Am.  Elec.  Cas.  117.  See  chapter  III  herein. 

«« Pinkerton       v.       Pennsylvania  *»  See   Morawetz   on    Priv.  Corp. 

Traction  Co.   (Penn.  1899),  44  Atl.  (ed.  1882),  §  490;  Booth  on  Street 

284,   193   Penn.  229;   Act  May   14,  Rys.    (ed.    1892),   §§    422,   424;  3 

1889    (P.  L.   211);   Act  March  22,  Cook   on  Corp.    (4th  ed.),  §§  892, 

1887   (P.  L.  9).  893,  941.     As  to  consolidation,  sale. 

S7  160  U.  S.  1,  16  Sup.  Ct.  190,  40  lease,  etc.,  of  street  railroads  under 

L.   Ed.   319,   noted   at  length   in  a  the   New   York    Railroad   Law,  see 

prior  chapter  herein.  Wells  on  Railroad  Corp.  in  N.  Y. 

»8  Montreal    Tel.    Co.    v.    Low,    6  (ed.    1899).     See   4    Thompson  on 

Leg.   News,   327.     Lease  was  for  a  Corp.   (ed.  1895),  §  5352  et  seq. 
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ganized;  it  can  exercise  no  power  or  authority  which  is  not 
granted  by  the  charter  under  which  it  exists  or  by  some  other 
act  of  the  legislature  which  granted  the  charter,  and  no  powers 
can  be  implied  except  such  as  are  necessary  to  the  exercise  and 
enjoyment  of  those  expressly  granted.  Powers  which  are  not 
thus  granted  or  implied  are  excluded  within  the  above  rule,  the 
charter  is  the  measure  of  corporate  power  and  the  enumeration 
of  the  powers  granted  excludes  others  to  the  extent  above 
stated;  this  is  the  general  rule  and  the  rule  of  the  United 
States  Supreme  Court  and  also  of  the  State  of  Indiana.  Within 
this  rule  a  telephone  company,  as  a  quasi-public  corporation 
cannot  disable  itself  for  the  performance  of  its  functions  by 
the  sale  and  transfer  of  all  its  property  where  no  express  or 
implied  power  to  make  such  sale  is  expressly  or  impliedly 
granted  by  the  statute  under  which  it  was  incorporated  and 
where  such  sale  is  not  necessary  for  the  conduct  of  its  business. 
Again,  the  power  to  lease  or  to  attach  to  other  telephone  lines 
or  exchanges  by  lease  or  purchase  does  not  include  the  power 
to  sell  all  the  corporate  property  and  franchises  to  another 
corporation,  nor  can  the  power  to  sell  be  necessarily  implied 
from  the  grant  of  either  of  these  expressed  powers.  So  where 
the  power  granted  to  "  convey "  real  and  personal  estate  is 
expressly  limited  by  the  words  "  as  may  be  proper  for  the 
purpose  of  erecting  or  maintaining  its  lines  of  telephone  and 
the  appliances  and  building  requisite  for  its  business,  such 
grant  does  not  authorize  the  stripping  of  the  corporation  of 
all  its  property  and  franchises  thereby  disabling  it  from  con- 
tinuing its  business  as  a  telephone  corporation,  but  clearly  re- 
stricts the  power  to  the  making  of  such  conveyances  as  may 
be  proper  to  enable  it  to  carry  on  its  business.^ 

§  203b.  Franchise  as  property  —  Assignment. —  It  is  de- 
clared in  a  recent  case  in  New  York  that  the  claim  that  a 
franchise  is  not  property  and  assignable  as  such  will  not  be 
supported  as  the  general  policy  of  the  State  is  to  render 
interests  by  way  of  franchise  independent  of  the  life  of  the 
original  corporation,  and  transferable  as  property  by  means 
of  judicial  proceedings  and  otherwise.*^ 

40  Cumberland    Teleg.    &   Teleph.  ^^  Longacre  Electric  Light  &  Pow- 

Co.  V.  City  of  Evansville,  127  Fed.       er    Co.,    matter    of    (Supr.    Ct.    N. 
187,  case  affd.,  143  Fed.  238.  Y.   1906).  61  Misc.  407. 
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§  203c  Effect  of  transfer,  sale,  lease,  or  aasignment' A 
grant  by  a  mimicipality  of  a  franchise  to  a  telephone  com- 
pany, its  successors  and  assigns,  may  be  assigned.^^  So  a 
municipal  franchise  passes  under  a  transfer  by  a  telephone 
company  of  all  its  lines,  poles,  wires,  switch  boards,  and 
appurtenances  in  the  city.*^  But  the  terms  of  the  contract  of 
sale  may  be  such  that  absolute  title  and  control  will  not  rest 
in  the  purchaser  until  the  expiration  of  several  years  upon  the 
performance  of  certain  conditions.**  A  successor  of  a  tele- 
graph company  duly  empowered  to  do  an  electric  light  business 
in  Baltimore  may  also  carry  on  the  business.**^  And  all  the 
rights,  duties  and  obligations  imposed  upon  the  original 
holder  of  a  street  railway  franchise  are  cast  upon  the  grantee 
or  assignee  by  the  transfer,  grant,  lease  or  assignment.*®  So 
where  a  statute  authorizes  street  railways  to  lease  lines  of  other 
companies  and  imposes  certain  obligations  a  company  which 
accepts  such  statutory  provisions  assumes  the  duties  imposed.*' 
Again,  if  the  statutes  authorize  the  lease  of  its  property  and 
franchises  by  one  street  railroad  company  to  another  and  a 
lease  is  made  by  which  the  lessee  assumes  all  the  burdens  and 
liabilities  of  the  lessor  a  city  can  enforce  legal  conditions, 
imposed  by  ordinance,  against  the  lessee  as  in  case  of  the  les- 
sor's liability  for  annual  license  fees  for  each  car  run.*®  Where 
a  statute  confers  upon  a  traction  company,  organized  under 
it,  authority  to  take  possession  of  any  street  railway,  or  rail- 
way operated  as  such,  provided  it  obtains  the  consent  of  the 
party  who  owns,  leases  or  operates  it,  and  also  confers  upon 
such  traction  company  all  the  powers  and  franchises  necessary 
for  the  proper  maintenance  and  operation  of  the  railway  after 


42  People  V.  Central  Illinois 
Teleph.  Co.,  192  111.  307,  61  N.  E. 
428;  Old  Colony  Trust  Co.  v.  City 
of  Wichita,  123  Fed.  762,  modified, 
Wichita,  City  of,  v.  Old  Colony 
Trust  Co.,  132  Fed.  641,  66  C.  C.  A, 
19. 

*»  Old  Colony  Trust  Co.  v.  City  of 
Wichita,  123  Fed.  .762,  modified, 
Wichita,  City  of,  v.  Old  Colony 
Trust  Co.,  132  Fed.  641,  66  C.  C.  A. 
19. 
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**  Murphy  v.  Smith,  Walker  A 
Co.   (Tex.  Civ.  App.),  84  S.  W.  678. 

4B  Brown  v.  Maryland  Teleph.  & 
Teleg.  Co.,  101  Md.  674,  61  Atl.  338. 

«« Reynolds  y.  Pacific  Electric 
Ry.  Co.,  146  Cal.  261,  80  Pac  77. 

*T  O'Reilly  v.  Brooklyn  HeighU  R. 
Co.,  89  N.  Y.  Supp.  41,  95  App.  Div. 
263,  aflfd.,  72  N.  E.  517. 

*8  Jersey  City  v.  Consolidated 
Traction  Co.,  70  N.  J.  L.  364,  57 
Atl.  446. 
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it  has  acquired  its  possession,  without  regard  to  whether  or 
not  its  predecessor  was  clothed  with  such  powers  and  franchises, 
its  power  to  operate  and  maintain  the  railway  is  derived  not 
from  its  predecessor  but  from  the  statute  itself,  and  all  that 
it  needs  to  acquire  from  its  predecessor  is  its  consent,  whether 
that  predecessor  operates  the  railway  as  owner,  or  as  lessee, 
or  by  bare  right  of  possession.  And  where  the  predecessor 
had  power  to  and  has  consented  to  such  possession  and  occupa- 
tion by  a  traction,  company  organized  and  created  under  such 
statute,  the  assignment  of  the  predecessor's  powers,  privileges, 
and  franchises  to  such  traction  company  being  unnecessary, 
the  fact  that  the  assignment  was  fruitless  because  such  powers, 
privileges,  and  franchises  had  ceased  to  exist,  by  limitations 
of  its  charter,  cannot  operate  to  deprive  the  traction  company 
of  its  own  powers,  privileges,  and  franchises  conferred  upon 
it  by  direct  legislative  grant.^®  If  a  railway  company  has 
a  right  to  lay  its  tracks  in  a  borough  without  municipal  con- 
sent, by  virtue  of  a  special  act  of  incorporation,  and  it  enters 
into  an  agreement  for  the  use  or  lease  of  its  tracks,  the  ques- 
tion of  excessive  powers  can  be  raised  only  by  the  common- 
wealth, the  corporation  not  being  amenable  to  a  private  suitor 
or  to  another  corporation  unless  such  suitor  has  sustained  a 
private  injury  or  the  corporation  has  had  its  rights  and  fran- 
chises invaded.*^ 

§  203d.  Statutory  prohibition  against  sale,  etc.,  by  corpora- 
tions does  not  inclnde  individuals. —  It  is  held  that  a  statutory 

1/ 

prohibition  against  corporations  transferring  or  leasing  their 
franchises  or  other  property  to  any  other  person  or  corporation 
without  the  consent  of  the  commissions  of  gas  and  electricity 
does  not  extend  to  an  individual.*^^ 

§  204.  Purchaser  —  Property  —  Bonds  —  liabilities  and  ob- 
ligations of  vendor  —  Subrogation. —  If  the  sale  and  transfer 
of  the  property  and  franchises  of  a  telegraph  corporation  are 

*•  Mayor,  etc.,  of  Jersey  City  v.  eo  Minersville  Borough  v.  Schuyl- 

North   Jersey  St.    Ry.   Co.    (N.   J.      kill  Klec.  Ky.  Co..  205  Pa.  402. 
1900),  03  All.  906;  Act  March  14,  si  Long    Acre    Electric    Light    & 

1893,  §§  1,  2.    P.  L.  1893,  p.  302;       Power  Co.,  matter  of  (Supr.  Ct.  N. 
Gen.  St.,  pp.  3235,  3236.  Y.  1906),  51  Misc.  407;  Laws  1905, 

c.  737,  S  13. 
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bona  fide,  the  purchaser  is  not  responsible  for  the  liabilities  of 
the  seller  in  the  absence  of  a  statute  or  agreement.^*  But  a 
corporation  organized  under  the  Xew  Jersey  Laws  of  1897, 
whicb  accepts  the  franchise  of  another  company  to  operate 
and  maintain  a  street  railway,  succeeds  to  the  duty  of  said  co^ 
poration,  where  it  has  acquired  and  is  in  possession  and  control 
of  its  railroad  appliances  and  property,  either  by  sale  by  and 
purchase  from  the  original  incorporators  or  by  sale  and  pur- 
chase under  a  foreclosure  decree  of  said  property,**^  If  a  new 
corporation  purchases  all  the  rights  of  way,  easements  and 
leasehold  interests  of  another  street  railway,  and  the  latter 
has  agreed  to  give  passes  for  a  certain  length  of  time  to  satisfy 
a  claim  for  encroachment  on  land,  said  purchasing  corpora- 
tion is  prima  facie  bound  by  said  obligation  when  the  convey- 
ance of  such  railway  line  to  said  company  is  not  inconsistent 
with  the  obligation;  especially  so  when  the  vice-president  of 
the  selling  company  testifies  that  the  sale  was  made  subject 
to  said  pass  obligation,  and  that  the  sale  was  but  a  consolida- 
tion of  the  old  and  new  companies.  The  fact,  however,  that 
the  vendor  company^s  line  connected  with  another  com- 
pany's road,  which  was  also  purchased  by  the  vendee  of 
the  first  company,  does  not  obligate  said  vendee  to  honor 
passes  over  the  line  of  the  second  vendor,  merely  because  the 
latter  had  honored  passes  over  its  road  for  several  years.*^*  A 
purchaser  of  a  street  railway  at  a  foreclosure  sale,  under  de- 
cree of  the  United  States  Circuit  Court,  is  entitled  to  be  sub- 
rogated to  all  the  rights,  privileges  and  powers  established 
by  that  judgment,  through  the  mortgagor  and  in  favor  of 
the  mortgagee.****  Where  the  statute  provides  that  the  holders 
of  bonds  of  a  certain  street  railway  company,  which  is  author- 
ised by  statute  to  increase  its  stock,  may  convert  its  bonds 
into  stock  as  the  bonds  mature,  such  statute  does  not  entitle 
them  to  compel  the  purchaser  of  a  new  company  formed  by 

der  any  laws  of  this  State,  except 
steam  railroads,  canals,  turnpike,  or 
plankroad  companies." 

ft*  Wallace  v.  Ann  Arbor  &  Ypsi- 
lanti  Elec.  Ry.  Ck).,  121  Mich.  688, 
1899,  80  N.  W.  572. 

M  Mill  Creek  Valley  St.  R.  Ca  v. 
Carthage,  18  Ohio  C.  C.  216. 


B2  Chase  v.  Mich.  Teleg.  Co.,  121 
Mich.  631,  80  N.  W.  717. 

B3  State,  Bridgeton  v.  Bridgeton  & 
M.  Tract.  Co.  (N.  J.  Sup.,  1899),  43 
Atl.  716;  N.  J.  Act,  April  16,  1897 
(P.  L.  1897,  p.  229,  c.  127).  "An 
act  concerning  the  sale  of  property 
of  any  corporation  created  by  or  un- 
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consolidation  of  such  company  and  another,  to  issue  stock  in 
place  of  bonds,  even  though  by  such  purchase  all  the  duties, 
restrictions  and  liabilties  of  the  new  company  —  consolidated 
company  —  were  assumed,  and  although  the  latter  had  assumed 
all  the  duties,  restrictions  and  liabilities  of  the  original  con- 
solidating companies.**®  Again,  a  liability  of  an  old  company, 
which  is  founded  on  tort,  must  be  established  by  judgment 
before  it  can  be  enforced  against  a  transferee  of  all  its  assets 
and  franchises.'^  But  where  a  lease  of  a  street  railway  is 
authorized  by  law,  the  lessee  only  is  liable  for  negligence  in  its 
operation.'® 

§  204a.  Extension  of  business  or  franchise. —  Although  a 
corporation  is  organized  under  a  charter  for  a  limited  period 
it  may  receive  a  grant  inuring  to  the  benefit  of  its  lawful 
successors  for  a  period  beyond  its  corporate  life,  but  the  right 
granted  must  be  construed  with  reference  to  the  system  of 
which  it  is  a  part  and  where  that  general  system  is  for  a 
limited  period  a  single  ordinance,  not  naming  a  specific  term, 
will  not  be  construed  as  granting  a  franchise  in  perpetuity.'® 
A  State  statute  which  extends  the  period  of  corporate  exist- 
ence of  a  corporation  is  a  grant  of  corporate  power;  but  it 
does  not  necessarily  follow  that,  because  a  statute  confers  cor- 
porate powers  by  extending  the  period  of  enjoyment  of  their 
franchises  upon  those  specially  chartered  corporations  which 
take  advantage  of  its  provisions,  it  is  not  a  general  law,  and 
where  a  statute  provides  that  any  corporation  created  under 
the  laws  of  the  State,  may,  before  the  expiration  of  its  charter 
or  of  the  period  named  in  its  certificate  of  organization,  file 
with  the  Secretary  of  State  a  certificate,  under  its  common  seal 
and  attested,  declaring  its  desire  that  the  period  of  existence 
as  such  corporation  shall  be  extended  for  any  time  therein 
mentioned  not  exceeding  fifty  years  and  thereupon  its  exist- 
ence shall  be  extended  as  declared  in  such  certificate  as  fully 
as  if  such  period  had  been  named  in  the  original  charter  or 

M  Parkinflon  v.  West  End  St.  R.  Traction  Co.,  103  Penn.  299,  44  Alt. 

Co.  173  Mass.  446,  53  N.  E.  891.  284. 

w  Chase  v.  Michigan  Tel.  Co.,  121  bq  Blair  v.  City  of  Chicago,  201  U. 

Mich.  631,  80  N.  W.  717.  S.  400,  26  Sup.  Ct.  427,  50  L.  Ed. 

MPinkerton       v.       Pennsylvania  801,  revg.,  132  Fed.  848. 
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certificate  of  organization  of  the  said  corporation,  it  will  be 
presumed  in  construing  such  statute  that  the  legislature  did 
not  intend  in  passing  it  to  preserve  to  any  of  said  corpora- 
tions the  right  to  enjoy  any  exceptional  powers,  privileges  or 
franchises  beyond  the  term  of  its  existence  as  originally  fixed 
by  its  charter  or  act  of  incorporation ;  and,  therefore,  the  stat- 
ute would  be  general  and  not  special  nor  would  it  violate  a 
Constitutional  provision  prohibiting  the  passing  of  any  special 
act  conferring  corporate  powers.*^  Again,  where  a  State 
statute  requires  the  consent  of  a  municipal  officer  to  author- 
ize the  extension  of  a  street  railway  the  abolition  of  that  oflBce 
does  not  authorize  the  extension  without  any  official  consent; 
and  where  the  consent  of  mimicipal  authorities  is  required 
for  franchises  relating  to  special  localities  by  a  statute,  and 
subsequently  a  general  act  limits  the  time  for  which  any  such 
franchise  can  be  granted  in  any  city  or  village,  the  consent 
given  will  be  presumed,  in  the  absence  of  any  period  specified 
not  to  be  in  perpetuity,  but  for  the  period  as  so  limited.*^ 
Under  an  Iowa  case  where  a  telephone  company  had  constructed 
its  lines  along  the  streets  of  a  city  under  the  authority  of  the 
Code  of  1873,  its  right  to  occupy  the  streets  and  extend  its 
lines  to  meet  the  demands  of  the  public  is  held  unaffected 
by  the  revision  of  1897,  imless  the  original  acceptance  of  the 
grant  limited  its  right  in  that  regard.^*  The  Ohio  statute  of 
1878  *^  specified  a  time  limit  for  which  the  grant  or  renewal 
of  a  grant  might  be  given,  and  although  prior  thereto  no  stat- 
ute existed  authorizing  a  municipality  to  limit  such  grants 
still  such  a  corporation  having  power  to  make  grants  to  street 
railways  could  limit  the  time  thereof.  The  statutory  limita- 
tion was  twenty-five  years.     Prior  to  the  enactment  the  city 


•0  Mayor,  etc.,  of  Jersey  City  v. 
North  Jersey  St.  Ry.  Co.,  N.  J. 
1906,  G3  Atl.  906;  Act  April  21, 
1876;  P.  L.  1876,  p.  235,  Gen.  St., 
p.  972. 

«i  Blair  v.  City  of  Chicago,  201 
U.  S.  400,  26  Sup.  Ct.  427,  50  L.  Ed. 
801,  revg.  132  Fed.  848.  In  this  case 
the  construction  and  effect  of  vari- 
ous statutes  of  Illinois  and  of  the 
ordinances  of  the  municipal  authori- 
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ties  of  the  city  of  Chicago  and  ad- 
jacent towns  in  regard  to  the  fran- 
chises of  the  several  streeet  railway 
companies  owned  and  controUed  by 
the  Chicago  Union  Traction  Com- 
pany and  its  receivers  are  construed. 

«2  State  y.  Nebraska  Telephone 
Co.,  127  Iowa,  194,  103  N.  W.  120. 

MAct  May  14,  1878;  75  Ohio 
Laws,  p.  360. 
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had  given  a  franchise,  claimed  to  be  unlimited  as  to  time, 
to  a  street  railway  to  maintain  its  line  on  a  certain  street, 
and  it  was  held  that  this  franchise  was  surrendered  by  the 
acceptance  by  the  company  of  a  subsequent  ordinance  author- 
izing the  extension,  equipment,  etc.,  of  its  line  and  tracks  on 
that  street  for  the  term  of  twenty-five  years.  It  was  also 
decided  in  the  same  case  that  the  main  line  franchise  was 
not  extended,  regardless  of  independent  operation,  by  the 
grant  of  a  right  by  ordinance  to  extend  and  operate  tracks  in 
connection  with  the  main  line,  such  grant  covering  a  longer 
period  of  time  than  that  of  the  right  to  operate  the  main  line. 
It  was  further  held  that  a  municipal  authorization  to  double 
track  the  lines  did  not  empower  the  company  to  operate  the 
double  tracks  for  a  period  longer  than  that  covered  by  the 
franchise  of  the  double  tracked  line.  Nor  was  the  life  of 
prior  franchises  extended  by  the  grant  by  ordinance  of  a 
right  to  construct  a  line  on  another  street;  nor  by  the  consoli- 
dation of  lines  and  the  existence  of  a  transfer  svstem;  nor 
bv  an  extension  which  was  not  a  "  new  route "  under  the 
statutes.®*  If  a  street  railway  company  is  granted  the  right 
by  a  borough  to  use  its  streets,  but  there  is  an  express  condi- 
tion that  the  right  shall  be  forfeited  if  the  company  does  not 
within  a  specified  time  build  a  certain  extension,  if  such  ex- 
tension is  not  constructed  within  the  period  limited  the  borough 
may  compel  a  removal  of  the  tracks  from  the  street;  and  in 
such  case  laches  of  the  borough,  in  commencing  proceed- 
ings is  not  available  where  it  occasions  no  change  in  the 
situation  to  the  prejudice  of  the  company.®*^ 

§  205.  Corporate  power  —  Alteration  or  extension  of  busi- 
ness or  franchise  —  Herger  —  New  grant — Under  the  pro- 
visions of  the  New  York  Corporation  Act  of  1890,®*  a  cor- 
poration is  not  limited  to  one  of  the  purposes  stated  therein, 
but  both  may  be  combined  in  the  same  certificate.     The  words 

«*  Cleveland   Electric   Ry.    Co.   v.  ««  §  60,  chap.  666,  Laws  of  1890, 

City  of  Cleveland,  137  Fed.  112.  authorizing  the  formation  of  corpo- 

«•"'  Minersville  Borough  v.  Schuyl-  rations  "  for  manufacturing  and 
kill  Elect.  Ry.  Co.,  205  Pa.  394,  54  supplying  gas  for  lighting  •  •  • 
All.  1050.  «r  for  manufacturing  electricity  for 

producing  light,  heat,  or  power." 
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"  and  ''  and  "  or  "  in  a  statute  are  convertible  as  the  sense  may 
require.  While  the  said  act  was  intended  as  a  revision  of  ex- 
isting laws  the  laws  so  revised  were  amended  and  it  was  the 
legislative  intent  in  adopting  so  much  of  the  revision  as  re- 
lates to  gas  and  electric  companies,  not  to  curtail  the  powers 
and  purposes  of  such  corporations,  but  to  permit  them  to 
amend  their  certificates  in  such  a  way  as  to  authorize  them 
to  enlarge  their  purposes  and  objects  and  to  exercise  powers 
beyond  the  limits  within  which  they  were  before  restricted. 
Therefore,  a  gas  company  organized  under  the  New  York  La>\'s 
of  1848,«^  and  which  under  the  Acts  of  1879  ««  and  1882,«» 
was  authorized  to  use  electricity  for  heating  purposes,  was  en- 
titled to  amend  its  certificate  so  as  to  enable  it  to  manufacture 
and  use  electricity  for  producing  light,  heat  and  power,  under 
e  provisions  of  the  "  Stock  Corporation  Law."  *®  One  of 
the  additional  powers  sought  to  be  acquired  by  amending  the 
certificate  in  the  above  case,  was  to  exchange  the  corporation 
stock  for  that  of  an  electric  light  company,  but  it  was  held  that 
while  this  was  in  effect  the  merging  of  the  business  and  fran- 
chises of  the  two  corporations,  it  might  be  done  by  an  amend- 
ment to  the  certificate  and  the  corporation  was  not  compelled 
to  resort  to  the  provisions  of  the  general  law,^^  providing  for 
consolidation.*^^  Where  a  street  railway  corporation  fails  to 
obtain  the  proper  consents  of  abutting  owners,  a  new  grant 
of  a  portion  of  a  street  railway  may  be  made,  when  such  con- 
sents are  obtained.  But  such  new  grant  is  not  a  new  ente^ 
prise  requiring  bids  upon  rates  of  fare  and  like  matters.^'  A 
general  law  of  Missouri,  authorizing  corporations  to  extend 
their  business  to  any  other  purpose  authorized  therein,  em- 


«T  Chap.  37,  Laws  of  N.  Y.,  1848. 

«8Chap.  512,  Laws  of  N.  Y.,  1879. 

«» Chap.  73,  Laws  of  1882. 

70  Of  1892,  §  32,  chap.  688;  WeUs 
on  Railroad  Corp.  in  N.  Y.  (ed, 
1899,  p.  74) ;  given  also  in  Hamil- 
ton on  Railroad  Laws  of  N.  Y.  (ed. 
1899),  under  "Stock  Corporation 
Law,"  p.  40,  authorizing  any  stock 
corporation  theretofore  organized  to 
amend  its  certificate  and  extend  or 
alter  its  business  and  powers  so  n« 
to  include   any   purpose   or  powers 
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which,  at  the  time  of  such  exten- 
sion, might  properly  be  included  in 
the  certificate  for  the  formation  of 
a  corporation  of  the  same  general 
character   under    any   general  lav. 

71  Subd.  3,  §  61,  c.  566,  Laws  of 
1890;  §  8,  chap.  691,  Laws  of  1892. 

Ta  People,  Municipal  Gas  Co.  of 
Albany  v.  Rice,  138  N.  Y.  151.  51 
N.  Y.  St.  R.  853,  4  Am.  Elec.  Cas. 
859,  33  N.  E.  846. 

T.T  Ran  Fleet  v.  Toledo,  10  Ohio  C. 
C.  460. 
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powers  a  street  railway  corporation  which  has  accepted  its 
provisions,  and  which  is  organized  under  a  special  charter 
prior  to  the  Constitution  of  that  State,  of  1865,  to  amend  its 
charter  so  as  to  enable  it  to  extend  the  termini  of  its  line  as 
originally  fixed  and  to  lease  or  acquire  rights  granted  to  other 
roads.''*  It  is  suflScient  that  there  is  an  actual  practical  ac- 
ceptance of  the  extension  of  a  street  railway  franchise  or  some 
action  which  is  inconsistent  with  any  other  theory  than  that 
of  acceptance  —  no  formal  resolution-  therefor  is  necessary. 
It  may  be  presumed  from  the  fact  that  an  amended  ordinance 
extending  such  franchise  is  beneficial  to  the  corporation,  and 
that  bonds  are  issued,  falling  due  at  the  expiration  of  the  ex- 
tended franchise,  or  by  the  fact  that  the  manager  of  said  rail- 
way has  consented  to  an  ordinance  modifying  the  provision 
which  he  sought  to  have  made  by  an  amendment  to  the  or- 
dinance, granting  said  franchise.  Again,  where  bondholders 
have  in  good  faith  invested  their  money,  relying  upon  the  va- 
lidity of  the  ordinance,  the  city  is  estopped  to  assert  against 
them  a  want  of  consideration  for  the  grant  of  the  extension  of 
said  franchise.^^  A  statute  which  empowers  incorporated  com- 
panies to  maintain  and  operate  street  railroads  does  not  ex- 
tend a  grant  of  a  right,  limited  in  duration,  to  use  city  streets 
for  a  street  railway.^* 

§  205a.  Effect  of  certificate  of  extension  —  Forfeiture. —  A 
certificate  of  extension  filed  by  a  street  surface  railroad  company 
is  in  effect  an  amendment  of  its  original  articles  of  incorpora- 
tion to  the  extent  of  its  addition  to  the  route  and  the  period 
within  which  such  corporation  must  act  as  to  such  extension 
commences  to  run  from  the  date  of  filing  the  certificate  of  incor- 
poration and  the  railroad  law  as  to  self-execution  and  for- 
feitures applies  to  street  surface  railroads  in  reference  to  the 
time  limit  for  beginning  and  completing  the  road.  But  the. 
laws  of  New  York,  1901,  chapter  494,  amending  section  93  of 

T4  state,  Crow  v.  Lindell  Ry.  Co.,      Co.,  166  U.  S.  657,  17  Sup.  Ct.  653, 
151    Mo.    162,   52   S.   W.    248,  Mo.      41.  L.  Ed.  1114. 
Const.  1865;  Mo.  Rev.  Stat.  1889,  §  76  Louisville  Trust  Co.  v.  Cincin- 

2779.  nati   (U.  S.  C.  C.  A.,  6th  Clr.),  47 

T»  City  R.  Co.  V.  Citizens'  St.  R.      U.  S.  App.  .36,  22  U.  S.  C.  C.  A.  334, 

76  Fed.  296. 
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the  Bailroad  law,  and  chapter  508  of  the  laws  of  1901,  amend- 
ing section  5,  laws  1890,  chapter  565,  do  not  apply  to  street 
surface  railroads  which  forfeited  franchises  before  the  enact- 
ment of  such  laws.^^ 

§  206.  Changing  articles  of  incorporation  —  Electric  light, 
etc.,  companies  owning  and  operating  railroads. —  Where  a  stat- 
utory power  is  conferred  upon  a  corporation  to  amend  its 
articles  of  incorporation,  such  authority  will  not  be  extended 
beyond  the  intent  of  the  statute,  especially  where  the  statute 
contains  a  proviso  that  the  original  purposes  of  the  organization 
shall  not  be  thereby  substantially  changed.  Thus,  such  legis- 
lative enactment  does  not  empower  a  corporation  to  change  its 
articles  of  incorporation,  so  as  to  enable  it  to  own  and  operate 
a  street  railway  using  electricity  or  other  motive  power  over  a 
specified  route  with  a  right  to  extend  its  lines  outside  of  the 
city,  where  said  company  is  organized  for  the  carrying  on  of 
the  business  of  manufacturing  gas  and  electricity  and  furnish- 
ing the  same  for  light,  heat,  power  and  other  purposes."^ 

§  206a.  Certificate  of  amendment  —  When  not  original  cer- 
tificate of  new  company. —  Where  a  certificate  of  amendment  to 
a  charter  of  a  corporation  professes  on  its  face  to  be  an  amend- 
ment and  sets  forth  the  language  of  each  article  as  it  will 
read  when  amended,  in  pursuance  of  the  code,  such  amend- 
ment is  not  the  original  certificate  of  an  entirely  new  com- 
pany, but  an  amendment  of  an  existing  charter.^® 


"Matter  of  Brooklyn,  Queens 
County  &  Suburban  R.  Co.,  185  N. 
Y.  171,  77  N.  E.  994,  affg.  94  N.  Y. 
Supp.  113,  106  App.  Div.  240. 

78  State,  Steubenville  Gas  &  Elec. 
Co.  V.  Taylor,  56  Ohio  St.  61,  44  N. 
E.  513,  35  Ohio  L.  Jour.  384,  28 
Chic.  Leg.  News,  362,  4  Am.  &  Eng. 
Corp.  Cas.  (N.  S.)  470.  Under 
Ohio  Revised  Statutes,  article  3238a, 
that  electric  light  and  power  com- 
panies may,  by  complying  with  cer- 
tain requirements,  become  railroad 
companies  and  construct  and  oper- 
ate the  same  under  statutes  of  New 

374 


York,  see  the  Railroad  Law  (Chap. 
565  of  Laws  of  1890,  as  amd.  by 
chaps.  362  and  367  of  Laws  of  1891, 
and  by  chaps.  306,  460,  534,  676. 
and  700  of  Laws  of  1892);  Hamil- 
ton's Railroad  Laws  of  N.  Y.  led- 
1899),  "  Railroad  Law,"  §  21,  p.  W; 
Wells  on  Railroad  Corp.  in  N.  V. 
(ed.  1899),  p.  143,  §  2L  amd.  by 
Laws  of  1894,  chap.  648,  and  by 
Laws  of  1898,  chap.  170;  Id.  (Ham- 
ilton), p.  689. 

T»  Brown   v.  Maryland  Teleph.  A 
Teleg.  Co.,  101  Md.  574,  61  AtL  338. 
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§  207.  Corporate  powers  —  Consolidation. —  In  certain  of 
the  States  there  are  constitutional  provisions  forbidding  the 
consolidation  of  telegraph  lines,  the  holding  a  controlling  in- 
terest in,  or  the  acquiring  competing  lines,  also  that  railroads 
shall  not  consolidate  nor  control  each  other's  competing  or 
parallel  lines.®^  Where,  after  a  new  constitution  has  been 
adopted,  a  railway,  chartered  prior  to  such  adoption,  is  con- 
solidated with  other  roads  or  accepts  new  privileges,  all  con- 
tracts, privileges  and  franchises  conferred  are  subject  to  the 
provisions  of  the  new  constitution.®^  Consolidation  generally 
operates  under  the  power  conferred  as  a  merger  of  the  old 
companies  into  a  new  one.  The  authority,  therefore,  as  in 
case  of  a  sale  or  lease,  must  be  granted  by  the  legislature.  It 
does  not  arise  by  implication.®^  But  by  consolidation  cor- 
porations do  not  become  extinct,  so  as  to  be  unable  to  wind 
up  their  business,  and  one  of  the  old  corporations  acting  in 
pursuance  of  a  previous  vote  of  its  executive  committee,  may 
by  its  president  and  secretary,  after  consolidation,  assign  the 
legal  title  to  a  patent  in  writing  to  the  new  corporation.®* 


80  3  Cook  on  Corp.  (4th  ed.),  pp- 
2362-2600,  compilation  of  constitu- 
tions and  statutes  as  to  corpora- 
tions. 

si^San  Antonio  Traction  Co.  v. 
Altgelt,  200  U.  S.  304,  26  Sup.Ct.- 
case  as  to  rate  of  fare. 

82Morawetz  oft  Priv.  Corp.  (ed. 
1S82),  §§  543-558;  Booth  on  Hi. 
Rys.  (ed.  1892),  §  429;  3  Cook  on 
Corp.  (4th  ed.),  §§  892,  894-897; 
Topeka  Paper  Co.  v.  Oklahoma  Pub. 
Co.,  7  Okla.  220,  54  Pac.  455.  As  to 
consolidation  of  street  railroads,  un- 
der Railroad  Law  oi  New  York,  see 
Wells  on  Railroad  0>rp.  in  N.  T. 
(ed.  1899),  pp.  203-219,  708-212, 
and  cases  cited.  Under  Laws  of 
1875,  chap.  108,  street  railroads 
might  consolidate,  Matter  of  Wash- 
ington St.  A.  &  P.  R.  Co.,  115  N.  Y. 
442,  26  N.  Y.  Supp.  504.  The  Rail- 
road Corporation  Law  as  to  con- 
solidation is  also  given  in  Hamil- 


ton's Railroad  Laws  of  N.  Y.  (ed. 
1899),  §§  70-84  of  ''The  Railroad 
Law."  See  Cumming  &  Gilbert's 
Annot.  Genl.  Stat,  and  Laws  K.  Y., 
vols.  1-3  (ed.  1901)  and  vol.  4 
(1906).  Consolidation  constitutes  a 
merger,  State,  Nolan  v.  Montana  R. 
Co.,  21  Mont.  221,  53  Pac.  623,  11 
Am.  &  Eng.  R.  Cas.  (N.  S.)  353. 
See  1  Thompson  on  Corp.  (ed. 
1895),  §  305  et  seq. 

83  Edison  Elec.  Light  Co.  v.  New 
Haven  Elec.  Co.,  35  Fed.  233;  Laws 
of  N.  Y.,  1884,  chap.  367,  §  5,  pro- 
vided for  consolidation  of  existing 
corporations  and  the  transfer  of 
their  property  to  the  new  company; 
section  6  provided  that  no  claim 
against  any  corporation  so  consoli- 
dated should  be  impaired;  Rev. 
Stat,  N.  Y.,  pt.  1,  chap.  18,  tit.  3, 
§  9,  provided  that  the  directors  and 
managers  of  any  dissolved  corpora- 
tion at  the  time  of  its  dissolution 
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§§    208,    209  INGOBPORATION FHANCHI8ES 

§  208.  Consolidation  to  prevent  competition  —  Kignse  of 
charter  privileges  —  Equity. —  The  public  welfare  lies  at  the 
basis  of  a  grant  of  corporate  privileges.  The  interests  of  the 
stockholders  are  but  secondary.  Therefore,  if  a  corporation 
willfully  frustrates  the  intention  so  underlying  its  grant  of 
power,  by  an  act  which  is  a  fraud  on  the  public,  it  is  not  en- 
titled to  the  equitable  consideration  of  the  courts.  This  rule 
was  applied  in  a  case  where  the  aid  of  equity  was  sought  by 
an  electric  light  and  heat  company,  to  restrain  competition  in 
furnishing  electric  light.  The  injunction  sought  was  refused 
it  appearing  that  the  charter  privileges  of  the  petitioner  had 
been  misused,  so  as  to  hinder  the  public  interests  by  a  com- 
bination with  another  corporation,  so  as  to  suppress  the  use 
of  the  commodity  for  the  supplying  of  which  the  franchise 
was  granted.®* 

§  209.  Abandonment  —  Nonnser  of  franchise  —  Daty  to 
operate  —  Forfeiture. —  Deliberate  selection  of  another  route  by 
a  street  railway  company  and  the  disuse  of  the  one  granted  for 
over  twenty  years,  constitutes,  to  the  extent  of  the  actual  non- 
use,  an  abandonment  of  the  right  to  use  certain  city  streets.** 
An  implied  condition  attaches  to  the  grant  of  franchise  to  a 
street  railway  corporation,  that  it  shall  be  held  for  the  public 
benefit.  Therefore,  where  such  a  corporation  has  accepted  a 
city  franchise  and  constructed  its  road  under  the  same,  it  can- 
not, to  the  detriment  of  the  city  and  its  inhabitioits,  arbitrarily 
discontinue  the  operation  of  any  part  of  its  road.  And,  though 
it  has  been  excluded,  whether  rightfully  or  wrongfully,  from 
a  county  bridge,  it  cannot  avoid  its  duty  to  operate  a  portion 
of  its  road,  where  it  is  practicable  to  operate  both  portions  of 
said  road  without  crossing  the  bridge.®*  Although  there  has 
been  a  nonuser  of  a  street  railway  franchise  for  more  than 

should  be  trustees  of  its  creditors  Penn.  St.  154,  9  Am.  St.  Eep.  79,  3 

and  stockholders,  with  full  power  to  Am.  Elec.  Cas.  499,  15  Atl.  446. 

seettle  its  affairs;  Rev.  Stat.  U.  S.,  SBLouisviUe  Trust  Co.  v.  Cincin- 

§  4898,  provides  that  every  patent  nati   (U.  S.  C.  C.  A.,  6th  Cir.),  47 

shall  be  assignable  in  law  by  an  in-  U,  S.  App.  36,  23  U.  S.  C.  C.  A.  334, 

strument  in  writing.  76  Fed.  296. 

«*  Scranton  Elec.  L.  &  H.  Co.  v.  8e  State,  Bridgeton  v.  Bridgeton  8. 

Scranton  Ilium.  H.  &  P.  Co.,  122  &  M.  Trac.  Co.   (N.  J.  Sup.,  1899), 


43  AtL  715. 
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four  years,  yet  such  fact  does  not  constitute  such  an  abandon- 
ment as  to  raise  a  presumption  of  a  surrender  of  the  franchise, 
where  such  period  of  time  has  been  one  of  great  industrial  de- 
pression and  financial  difficulties  on  the  part  of  the  company, 
and  the  street  has  been  repaved  and  the  old  rails  and  ties  which 
were  comparatively  worthless  have  been  taken  up  with  the  com- 
pany's consent,  although  the  poles  and  wires,  except  a  trolley 
wire,  have  been  left  in  place.  And  in  such  case,  where  no  pro- 
ceedings have  been  taken  to  enforce  a  forfeiture,  a  suit  at  the 
instance  of  property-owners  will  not  be  sustained  to  enjoin  the 
relaying  of  the  tracks,  when  it  is  intended  in  good  faith  to  re- 
sirme  operation  of  the  road.®^  A  corporation  cannot  abandon 
its  road  imder  a  pretense  of  sale  of  material,  and  refusal  to 
accept  the  construction  of  a  part  of  said  road  from  contrac- 
tors.®* If  there  has  been  an  abandonment  by  a  street  rail- 
way company  of  its  road,  an  abutting  owner,  whose  land  is 
bounded  by  the  street  line,  has  no  interest  in  the  matter  other 
than  that  of  the  general  public,  whose  interests  are  only  af- 
fected and  in  whose  behalf,  if  a  remedy  is  sought,  an  action 
must  be  brought  by  the  Attorney-General  in  the  name  of  the 
people.®®  But  a  city  is  not  estopped  to  claim  the  expiration 
of  a  street  railway  franchise  by  the  fact  that  the  company  has 
substituted  electricity  as  a  motive  power  and  has  necessarily 
been  to  a  great  expense  in  making  such  change.®^ 

§  210.     Abandonment  —  Nonuser     of     franchise  —  Duty     to 
operate  —  Forfeiture    continued  —  Dissolution. —  Where    a    city 


»7  Wright  V.  Milwaukee  Elec.  R. 
&  L.  Co.,  95  Wis.  29,  69  N.  W.  791, 

:;g  L.  R.  a.  47. 

8*»  Clemens  Elec.  Mfg.  Co.  v.  Wal- 
ton, 173  Mass.  286,  53  N.  E.  820,  52 
N.  E.  132. 

•oTrelford  v.  Coney  Island  &  B. 
R.  Co.,  6  N.  Y.  App.  Div.  464,  39 
N.  Y.  Supp.  20.  That  only  State 
can  raise  question  by  suit,  see  Phila- 
delphia &,  M.  R.  Co.'s  Appeal,  187 
Penn.  St.  123,  40  Atl.  967,  42  Week. 
N.  of  Cas.  419;  Taylor  v.  Ports- 
mouth, K.  &  Y.  SttR,  Co.,  91  Me.  139, 
39  Atl.   560;    Coquard  v.   National 


Linseed  Oil  Co.,  171  111.  480,  49  N. 
E.  563,  affg.  67  111.  App.  20;  2  Cook 
on  Corp.  (4th  ed.),  §  632.  But  see 
People  V.  Colorado,  etc.,  R.  Co.  42 
Fed.  638,  action  by  Attorney-Gren- 
eral  in  name  of  State  authorized  by 
statute.  Wright  v.  Milwaukee  Elec. 
R.  &.  L.  Co.,  95  Wis.  29,  69  N.  W. 
791,  36  L.  R.  A.  47.  See  5  Thomp- 
son on  Corp.  (ed.  1895),  §  6598  et 
seq. 

00  Louisville  Trust  Co.  v.  Cincin- 
nati (U.  S.  C.  C.  A.,  6th  Cir.),  47 
U.  S.  App.  36,  22  U.  S.  C.  C.  A.  334, 
76  Fed.  296. 
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ordinance  provides  for  forfeiture  of  a  franchise  to  maintain 
poles  and  electric  wires  in  its  streets,  the  failure  to  expend  the 
sum  specified  and  to  make  the  improvements  required  operate 
to  work  a  forfeiture.  But  where  the  ordinance  granting  such 
franchise  is  recognized  by  the  city  as  being  in  force  long  after 
a  breach  of  the  conditions  of  the  grant,  the  right  of  said  city 
to  declare  a  forfeiture  is  waived  —  as  where  the  municipality 
maintains  its  own  wires  upon  the  poles,  and  assesses  and  claims 
taxes  on  the  franchise  and  fails  to  avail  itself  of  the  forfeiture 
in  defense  of  actions,  brought  to  enforce  franchise  rights.®^ 
So  a  failure  to  complete  a  street  railroad  within  the  time  limit 
specified  in  a  legislative  grant  under  penalty  of  forfeiture 
operates  to  work  a  forfeiture  of  the  right  granted  without  a 
suit  by  the  State  and  judgment,  and  the  franchise  may  be  con- 
ferred on  any  other  company  or  person.®^  This  case  is,  how- 
ever, disapproved  in  a  case  in  West  Virginia,®^  and  in  a  later 
California  case  a  divided  court  held  that  a  suit  by  the  State 
was  necessary.®^  But  the  expiration  of  the  period  limited  does 
not  necessarily  impose  a  forfeiture,  as  where  an  injunction 
has  been  granted  preventing  completion  of  the  road  within  the 
specified  time.®*^  Again,  it  is  held  that  a  municipality  cannot 
resume  possession  of  its  streets  by  force  against  the  resistance 
of  a  licensee,  a  street  railway  corporation,  even  though  it  is 
stipulated  in  the  grant  or  license,  that  upon  a  breach  of  con- 
ditions the  city  may  resume  such  possession,  and  its  attempt 


»i  Commercial  Elec.  L.  &  P.  Co.  v. 
Taeoma,  17  Wash.  661,  50  Pac.  592. 
Waiver  of  forfeiture  exists  where 
State  amends  charter  when  it  could 
have  claimed  a  forfeiture  because  of 
nonuser.  Attorney-General  v.  Su- 
perior &  St.  C.  R.  Co.,  93  Wis.  604, 
67  N.  W.  1138.  Seee  also  Morawetz 
on  Priv.  Corp.  (ed.  1882),  §  655; 
Matter  of  Brooklyn,  Winfield  &  N. 
R.  Co.,  75  N.  Y.  335. 

»2  Oakland  R.  Co.  v.  Oakland, 
Brooklyn  &  F.  V.  R.  Co.,  46  Cal. 
365,  13  Am.  Rep.  181.  See  §  187 
herein. 

osHornbrook    v.    Elm    Grove,    40 
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W.  Va.  648,  28  L.  R.  A.  416,  21 
S.  E.  851. 

»*  Santa  Rosa  City  R  Co.  v.  Cen- 
tral St.  R.  Co.,  112  Cal.  436,  38 
Pac.  986,  44  Pac.  733,  court  was 
equally  divided,  one  judge  being 
disqualified,  and  so  decision  below 
was  affirmed;  the  case  had  been 
twice  argued,  the  division  was  per- 
manent, and  there  was  no  likeli- 
hood of  an  immediate  change  b  the 
personnel  of  the  court  See  also 
People  V.  Los  Angeles  Elec  Ry.  Co.. 
91  Cal.  338,  27  Pac.  J.  673. 

08  Newport  News  &  0.  P.  Ry.  & 
Elect.  Co.  V.  Hampton  Roads  Ry.  & 
Elec.  Co.,  102  Va.  795,  47  S.  E.  839. 
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SO  to  do  and  to  declare  by  resolution  a  forfeiture  of  privileges 
c?onf erred  constitutes  a  taking  of  property  without  due  process 
of  law,  whether  there  has  been  a  breach  of  conditions  or  not.^® 

§  211.  Same  subject  continued. —  In  determining  whether 
failure  to  perform  is  ipso  facto  a  dissolution,  this  distinction 
has  been  made,  that  by  the  terms  of  the  charter  the  estate  or 
franchise  may  absolutely  determine  on  failure  to  perform  the 
specified  conditions,  but  that  judicial  proceedings  are  required 
where  the  provisions  of  the  charter  are  that  the  corporation 
shall  be  dissolved  on  non-performance  of  a  condition.  It  is 
also  declared  by  the  same  authority,  that  in  order  to  work  a 
forfeiture  there  must  be  some  willful  abuse  or  improper  neg- 
lect, not  mere  accidental  negligence,  excess  of  power  or  mis- 
taken mode  of  exercise  of  power.  There  must  be  some  act 
which  is  per  se  a  misuser.*'^  It  is  asserted,  however,  by  an- 
other authority  that  "  the  charter  of  a  corporation  does  not 
expire  by  reason  of  acts  of  omission  or  commission  on  the  part 
of  the  company  constituting  a  sufficient  ground  for  declaring 
a  forfeiture ;  but  the  franchises  continue  in  full  force  until  the 
forfeiture  is  claimed  by  the  State  granting  them,  and  this  can 
be  done  only  in  a  proper  legal  proceeding,  by  which  the  cause 
of  forfeiture   is  ascertained   and   a  dissolution   adjudged."  ®® 


»« Iron  Mountain  R.  Co.  v.  Mem- 
phis (U.  S.  C.  C.  A.,  6th  Cir.),  96 
Fed.  113. 

v7  Taken  suhstantially  from  An- 
gell  &  Ames  on  Corp.  (9th  ed.),  pp. 
803-806,  §§  776,  777.  See  6  Thomp- 
son on  Corp.    (ed.  1895),  §  6659. 

MMorawetz  on  Priv.  Corp.  (ed. 
1882),  §  654.  Examine  Booth  on 
Street  Rys.  (ed  1892),  §§  46,  47; 
Cook  on  Corp.  (4th  ed.),  §§  633, 
634,  638;  Elliott  on  Railroads  (ed 
1897),  §§  47,  48  et  seq.,  606;  Wells 
on  Railroad  Corp.  in  N.  Y.  (ed. 
1899),  pp.  115,  116,  686.  Examine 
Darnell  v.  State,  48  Ark.  321,  3  S. 
W.  366;  People,  Atty.-General  v. 
Stanford,  77  Cal.  360,  2  L.  R.  A. 
92,  18  Pac.  85,  19  Pac.  093.  Courts 
are   reluctant   to   grant    forfeitures 


of  franchises.  Topeka  v.  Topeka 
Water  Co.,  58  Kan.  349,  49  Pac. 
79.  Suspension  of  business  for  over 
•ne  year  only  dissolves  a  corpora- 
tion in  Kansas  for  the  purpose  of 
enabling  creditors  to  enforce  the 
statutory  liability  of  stockholders. 
Sleeper  v.  Norris,  59  Kan.  555,  53 
Pac.  757,  9  Am.  A  Eng.  Corp.  Cas. 
(N.  S.)  45;  Kansas  Gen.  Stat.  1897, 
c.  66,  §  45.  In  Louisiana  the  ex- 
piration of  a  charter  does  not  de- 
stroy a  corporation's  property  and 
property  rights.  Fleitas  v.  New  Or- 
leans, 51  La.  Ann.  1,  24  So.  623. 
See  Re  Bolton,  47  La.  Ann.  1614,  18 
So.  642,  30  L.  R.  A.  648,  2  Am.  & 
Eng.  Corp.  Cas.  (N.  S.)  219.  In 
Maryland  equity  will  not  dissolve  a 
corporation,     except    upon    express 
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It  is  held  in  New  York  that  the  failure  of  a  corporation  to 
organize  and  do  business  does  not  ipso  facto  operate  to  dissolve 
it  If  a  franchise  is  not  forfeited  because  of  any  terms  of  the 
agreement  itself ,  and  no  action  has  been  taken  by  the  citj  to 


statutory  authority.    Barton  ▼.  In- 
ternational  F.  A.,  85  Md.  14,  36  Atl. 
668,  6  Am.  ft  £ng.  Corp.  Cas.   (N. 
8.)  20.    Examine  Kent  Co.  Agricul- 
tural Soc.  V.  Houseman,   81   Mich. 
600,  46  N.  W.   15;    Swan  Land  & 
Cattle  Co.  V.  Frank,  39  Fed.  456; 
State,  Hahn  v.  Minnesota  C.  R.  Co., 
36   Minn.    246.     Provision   for   for- 
feiture in  New  York  statute  limit- 
ing time  of  bridge  construction,  and 
upon  noncompletion  the  grant  to  be 
**  null  and  void,"  is  not  self -execut- 
ing;  "  void  "  only  means  voidable. 
New   York  &   L.   I.  Bridge  Co.   v. 
Smith,  148  N.  Y.  540,  42  N.  E.  1088, 
1  Am.  &  Eng.  Corp.  Cas.    (N.  S.) 
274,  affg.  90  Hun   (N.  Y.),  312,  70 
N.  Y.  St.  R.   586,  36  N.  Y.  Supp. 
920.    Examine  Matter  of  Kings  Co. 
El.  Ry.  Co.,  41  Hun  (N.  Y.), 425,1 
N.  Y.  St.  R.  512,  revd.,  105  N.  Y.  97, 
7  N.  Y.  St.  R.  186,  26  Week.  Dig. 
361,  13  N.  E.  18;  Matter  of  N.  Y. 
El.  Ry.  Co.,  70  N.  Y.  327,  3  Abb.  N. 
C.  401,  9  Ry.  &  Corp.  L.  Jour.  264, 
cited    in    numerous    cases    in    New 
York;  Matter  of  Brooklyn,  W.  &  N. 
Ry.  Co.,  72  N.  Y.  245,  55  How.  (N. 
Y.)     14,    distinguished    in    several 
New  York  cases;  People  v.  Atlantic 
Ave.  R.  Co.,   125  N.  Y.  513,  35  N. 
Y.  St.  R.  872,  26  N.  E.  622,  affg.  67 
Hun  (N.  Y.),  378,  32  N.  Y.  St.  R. 
717,  10  N.  Y.  Supp.  907;  People  v. 
Milk  Exchange,  Limited,  133  N.  Y. 
565,  30  N.  E.  850.     In  Ohio  corpora- 
tion exists  until  dissolved  in  man- 
ner provided  by  statute.     Lattimer 
V.  Mosaic  Glass  Co.,  13  Ohio  C.  P. 
163.     In  Oklahoma  there  can  be  no 
dissolution  of  a  corporation  except 
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by  the  expiration  of  its  corporate 
term  or  by  judgment.    Topeka  Pa- 
per Co.   V.   Oklahoma   Pub.  Co.,  7 
Okla.  220,   54  Pac.  455.    In  Penn- 
sylvania failure  of  a  gas  companv 
to  carry  on  its  work  and  construct 
its  buildings  within  two  years  from 
the  date  of  its  letters-patent  oper- 
ates as  a  reversion  of  its  franchises 
to  the  Commonwealth  without  any 
actions  by  the  State.    Weat  Mana- 
yunk  Gas  L.  Co.  v.  New  Gas  L  Co. 
(Penn.),  21  Penn.  Co.  a.  Rep.  389, 
under  Penn.  Act,  April  29,  1874,  as 
amd.  by  Penn.  Act,  April  17,  1876, 
P.  L.  37.     In  South  Carolina  non- 
user  or  misuser,  although  a  cause  of 
forfeiture,  does  not  ipso  facto  dis- 
solve; there  must  be  a  direct  judi- 
cial proceeding  to  declare  a  forfei- 
ture unless  a  contrary  legislative  in- 
tent is  clearly  manifested,  and  fran- 
chise  remains  in   force  until  such 
forfeiture     is     judicially    declared. 
State,  Spartanburg  v.  Spartanburg, 
C.  &  G.  R.  Co.,  51  So.  Car.  129,  28 
S.  E.   146,  citing  Atchison  St.  Ry. 
Co.  V.  Nave,  38  Kan.  744,  17  P«. 
587.    6    Am.    St.    Rep.    803;  State, 
Leese  v.  Atchison  &  N.  R.  Co.,  24 
Neb.  143,  38  N.  W.  43,  8  Am.  St, 
Rep.     179.     Nonuser    of    corporate 
franchise   insufficient.    Judicial  ad- 
judication of  forfeiture  is  necessarr 
in  Tennessee.    Parker  v.  Bethel  Ho- 
tel Co.,  06  Tenn.  262,  34  S.  W.  209, 
31  L.  R.  A.  706,  3  Am.  &  Eng.  Corp. 
Cas.    (N.   S.)    477.     Examine  Otta- 
quechee  Woolen  Co.  v.  Newton,  67 
Vt.  451.     The  expiration  of  the  pe- 
riod fixed  for  its  duration  operates 
ipsi  facto  to  dissolve  a  corporation 
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forfeit  the  franchise  or  dissolve  the  corporation  the  franchise 
remains  efFective.®*  A  street  railway  corporation  is  not  dis- 
solved by  the  sale  of  all  its  property,  and  a  failure  to  elect 
of&cers  or  to  hold  meetings  of  directors  for  nearly  two  years, 
nor  by  the  fact  that  its  oflScers  and  directors  are  non-resi- 
dents.^ A  telegraph  office  may  be  closed  without  the  consent 
of  the  Mississippi  railroad  commissioners,  where  the  expense 
of  keeping  open  said  office  will  be  at  a  loss  and  the  majority 
of  its  offices  are  maintained  only  by  arrangements  with  rail- 
road companies,  with  whom  it  can  make  no  agreement  rela- 
tive to  the  office  in  question,  and  the  business  receipts  from  the 
business  are  unremunerative,  and  the  cost  of  construction  and 
maintenance  of  lines  and  the  business  in  the  State  is  very 
great.* 

§  211a.  Same  subject  continued. — jA  telephone  company 
duly  empowered  to  transact  an  electric'  light  business,  does  not 
abandon  the  electric  franchise  by  accepting  a  statute,  enlarging 
the  company's  powers  in  regard  to  telephone  line  connections 
with  other  companies,  but  which  statute  contains  nothing  con- 
cerning the  electric  light  franchise.  It  cannot  be  assumed  that 
the  company  would  voluntarily  relinquish  either  franchise,  es- 


in  Virginia.  Supreme  Lodge  K.  of 
P.  V.  Weller,  93  Va.  606,  26  S.  E. 
891.  Nonuser  of  franchises  in  Wis- 
consin does  not  ipso  facto  dissolve, 
but  only  constitutes  the  basis  of  a 
judicial  action  for  declaration  of 
forfeiture.  Attorney-General  v.  Su- 
perior ft  St.  C.  R.  Co.,  93  Wis.  604, 
67  N.  W.  1138;  Wis.  Kev.  Stat.,  § 
1763.  Wisconsin  Re\ised  Statutes, 
1878,  section  3241,  authorizes  action 
by  Attorney-General  in  name  of 
State  to  vacate  charter  of  street 
railway  company  for  failure  to  ex- 
ercise its  franchise.  Wright  v.  Mil- 
waukee R.  &  L.  Co.,  96  Wis.  29,  69 
N.  W.  791,  36  L.  R.  A.  47.  Where 
grant  of  land  and  connected  fran- 
chise is  made  providing  for  forfei- 
ture on  certain  condition**,  forfeiture 
may  be  declared  by  the  legislature 


without  judicial  proceedings.  Farns- 
worth  V.  Minnesota  R.  Co.,  92  U.  S. 
49. 

»»Long  Acre  Electric  Light  & 
Power  Co.,  Matter  of  (Supr.  Ct.  N. 
Y.  1906),  61  Misc.  407.  See  People, 
New  York  Electric  Lines  Co.  v.  El- 
lison, Conim'r  (Supr.  Ct.  N.  Y. 
1906),  61  Misc.  4ia 

1  Eureka  Light  &  I.  Co.  v.  Eu- 
reka, 6  Kan.  App.  669|  48  Pac.  936. 
Where  several  privileges  are  granted 
and  there  is  nonuser  as  to  part,  no 
forfeiture.  Philadelphia  &,  S.  M.  R. 
Co.'s  App.,  187  Penn.  St.  123»  40 
Atl.  967,  42  Week.  N.  of  Cas.  419; 
Wadesboro  Cotton  Mills  Co.  v. 
Burns,  114  N.  C.  363,  19  8.  E.  238. 

2  WeBtem  Un.  Teleg.  Co.  v.  Mis- 
si  n^ippi  R.  Commission,  74  Miss.  80, 
21  So.  16. 
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pecially  where  the  powers  granted  under  the  statute  are  "in 
addition  to  the  powers  of  the  said  telephone  company  under 
the  laws  of  this  State  now  in  force."  y  A  telephone  company 
may  be  estopped  to  claim  a  continuance  of  its  rights  under 
an  original  franchise  ordinance  where  it  accepts  a  new  ordi- 
nance several  years  after  a  repeal  of  the  former  ordinance  and 
its  acts  and  the  acts  of  the  municipality  evidence  an  abandon- 
ment of  the  relative  rights  claimed  by  each  party  under  the 
first  ordinance.^  Prima  facie  two  street  railway  companies 
become  independent  where  one  of  the  companies  having  an 
original  franchise  to  operate  in  a  certain  locality  abandons  its 
benefits  as  to  a  part  thereof  and  is  relieved  of  its  undertaking 
as  to  such  part  by  another  company  and  the  statute  ratifies 
all  transfers  of  rights  between  the  two  companies  and  the  coun- 
cil of  the  city  thereafter  deals  with  the  companies  as  absolutely 
independent  companies  in  control  of  different  territory.* 

§  212.  Legislatiye  right  to  alter,  annul  or  reyoke  franchiies. 
—  The  Constitutions  of  nearly  all  the.  States  provide  either 
that  the  legislature  shall  have  the  right  to  alter,  annul,  revoke 
or  amend  charters.  In  some  States  the  qualification  is  added 
that  the  power  shall  be  exercised  whenever  the  charter  shall 
appear  injurious  to  the  citizens,  or  that  such  power  shall  not 
be  used  so  as  to  cause  injustice  to  be  done  to  the  corporations. 
Some  Constitutions  provide  against  the  making  of  any  irrevo- 
cable grant  of  special  privileges  or  immunities,  or  that  no  such 
grant  shall  be  made  which  cannot  be  altered,  amended  or  re 
pealed.®  It  is,  however,  an  authoritatively  established  rule 
that  public  corporations  are  necessarily  subject  to  legislative 


« Brown  v.  Maryland  Teleph.  & 
Teleg.  Co.,  101  Md.  574,  61  Atl. 
338. 

4  Cumberland  Teleph.  &  Teleg.  Co. 
V.  City  of  Evansville  (C.  C.  A.), 
143  Fed.  238.  In  this  case  the  orig- 
inal ordinance  was  repealed  because 
of  a  refusal  to  comply  with  certain 
statutory  requirements  as  to  rates. 
Suits  were  brought  by  the  company 
and  also  by  the  city,  and  after  sev- 
eral yenr<«   the  new  ordinance   was 
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passed  and  accepted  and  the  war 
ended.  The  company  took  the  ben^ 
fits  of  the  ordinance,  also  possession 
of  thd  streets  without  objection,  and 
hostile  acts  by  the  city  were  stopped 
and  the  suits  were  dismissed. 

0  Chicago  City  Ry.  Co.  v.  City  of 
Chicago  (C.  C),  142  Fed.  844. 

«  See  compilation  of  constitutions 
and  statutes;  3  Cook  on  Corp.  (4th 
ed.),  pp.  232G-2660. 
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eontroL  There  is  also  a  distinction  between  public  and  pri- 
vate corporations,  and  the  charters  of  all  private  corporations 
are  contracts  between  the  legislature  and  the  grantees  of  the 
franchise,  so  that  the  consent  of  said  grantees  is  neces- 
sary to  enable  the  legislature  to  impair  or  abrogate  the  rights 
granted  or  privileges  conferred.^  But  every  legislative  body, 
unless  restricted  by  the  Constitution,  or  except  in  those 
cases  where  its  acts  are  expressly  or  impliedly  a  contract,  may 
modify  or  abolish  the  acts  of  its  predecessors,®  although  the  leg- 
islative inability  to  modify  or  revoke  a  contract,  except  when 
permitted  by  the  Constitution,  does  not,  it  is  held,  extend  to 
subjects  affecting  the  public  morals  or  health  or  to  those  within 
the  police  power. ^  And  it  is  decided  that  a  grant  to  an  elec- 
trical company  to  use  streets  or  highways  is  an  exercise  of  the 
police  power  of  the  State  and  so  not  beyond  future  legislative 
control.'**  So  it  is  likewise  held,  that  the  easements  of  rail- 
road companies  in  streets  originating  in  the  statutes  and  ordi- 
nances are  not  contracts  entitled  to  protection  against  impair- 
ment under  the  Federal  Constitution.'^  But  a  municipal  cor- 
poration cannot  arbitrarily  repeal  an  ordinance  granting  a  fran- 
chise for  the  use  of  city  streets  for  poles  and  wires,  such  or- 
dinance being  in  the  nature  of  a  contract.'^  Nor  can  a  city 
impair  a  telephone  company's  right  to  use  its  streets  as  provided 


7  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  (U.  S.)  518;  Coo- 
ley's  Const.  Lim.  (6th  ed.)  334,  335. 
See  Booth  on  Street  Railways  (ed. 
1892),  §  39.  See  4  Thompson  on 
Corp.    (ed.  1895),  §  5381  et  seq. 

« See  Bloomer  v.  Stolley,  5  Me- 
Uan   (U.  S.  C.  C),  158. 

>  Butchers'  Union  Slaughter  Hoiise 
Co.  V.  Crescent  City  Live  Stock 
Unding  Co.,  Ill  U.  S.  746,  4  Sup. 
Ct.  652;  Coole/s  Const.  Law  (6th 
ed.),  p.  340.  See  c.  XIV  in  this 
work  on  Police  Powers. 

10  American  Hapid  Teleg.  Co.  v. 
Hess,  125  N.  Y.  641,  36  N.  Y.  St. 
K.  252,  26  N.  E.  919,  39  Am.  & 
Eng.  Corp.  Cas.  626,  21  Am.  St. 
Rep.  764,  3  Am.  Elec.  Cas.  142, 
affg.  36  N.  Y.  St.  R.  606,  12  N.  \. 


Supp.  536.  The  Act  of  1848  of  New 
York,  as  amended  in  1853,  held  to 
confer  a  right  in  the  nature  of  a  li- 
cense only  and  not  an  absolute  in- 
terest in  the  streets.  Article  8, 
section  1,  New  York  Constitution, 
provides  that  general  or  special  in- 
corporating acts  may  be  altered  or 
repealed. 

11  Louisville  Trust  Co.  v.  Cincin- 
nati (U.  S.  C.  C.  A.,  6th  Cir.),  47 
U.  S.  App.  36,  22  U.  S.  C.  C.  A. 
334,  76  Fed.  296. 

12  Commercial  E.  L.  &  P.  Co.  v. 
Tacoma,  17  Wash.  661,  50  Pac.  592. 
Article  12,  section  1,  Washington 
Constitution,  provides  that  all  cor- 
porate laws  may  be  altered  or  re- 
pealed, 49  Am.  St.  Rep.  183,  36  Am. 
St.  Rep.  868. 

383 


§  213 


INCORPORATION 


FRANCUI8E8 


in  its  franchise  from  the  municipality,  by  refusing  to  estabUsh 
reasonable  regulations,  when  such  regulations  are  a  condition  of 
the  exercise  of  its  right  to  extend  its  lines.* ^  After  a  telephone 
company  has  accepted  the  conditions  of  a  grant  of  consent  for 
the  erection  and  maintenance  of  its  lines  throughout  the  city 
and  has  constructed  a  part  thereof,  the  municipality  cannot 
restrict  such  grant  of  privileges.** 

§  213.  Legislatiye  right  to  alter,  annul  or  revoke  franchiie 
continued. —  It  is  held  that  a  statutory  duty  not  to  discriminate 
is  subject  to  contract  rights,  and  that  not  even  the  legislature 
could  directly  interfere  with  such  rights  by  compelling  a  tele- 
phone licensee  to  do  that  which  its  contract  for  the  use  of 
patented  instruments  prohibits,  though  it  might  deny  the  use 
of  highways  to  companies  in  any  way  prohibited,  by  contract  or 
otherwise,  from  serving  all  owners  impartially.'**  Again,  the 
right  to  change  or  repeal  a  valid  grant  of  a  franchise  for  main- 
taining, an  electric  light  plant  in  city  streets,  must  be  resented 
in  the  grant  or  must  rest  on  constitutional  or  statutory  permis- 
sion; although  the  general  assembly  of  Iowa  has  the  right  to 
amend,  abridge  or  repeal  a  franchise  granted  by  a  city  ordi- 
nance to  an  electric  light  company,  to  perpetually  and  per 
manently  use  its  streets.  It  was  questioned,  however,  whether 
the  legislature  could  so  abridge  or  repeal  such  a  franchise  as  to 
impair  the  security  held  by  a  person,  but  the  court  said  the 
question  "  need  not  now  be  considered."  *®  If  a  franchise  has 
been  granted  to  a  public  body,  the  State  by  appropriate  legis- 
lation may  resume  control  thereof.*^     A  contract  made  by  and 


J«  Michigan  Tcleph.  Co.  v.  City 
of  St.  Joseph,  121  Mich.  502,  80  N. 
W.  383.  Const.  Mich.,  art.  15.  §  1, 
all  general  laws  may  be  amended 
or  repealed. 

1*  Commonwealth*  Bell  Teleph. 
Co.  V.  Warwick,  185  Penn.  St.  623, 
40  Atl.  93. 

IB  The  American  Rapid  Teleg.  Co. 
V.  The  Conn.  Teleph.  Co.,  49  Conn. 
352,  44  Am.  Rep.  237,  1  Am.  Elec. 
Cas.  390. 

»« Levis  V.  City  of  Newton  (U. 
S.  C.  C.  S    D.  Iowa),  75  Fed.  884, 
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0  Am,  Elec.  Cas,  13,  36,  under  low* 
Code,  §  1090.  Art.  8,  §  12,  of  low* 
Const.,  gives  the  power  to  amend 
or  repeal  all  laws  for  the  organiza- 
tion or  creation  of  corporations 
Kubject  to  the  provisions  of  said 
article. 

J  7  Duffy  V.  New  Orleans,  49  La. 
Ann.  114,  21  So.  170.  Louisiana 
Constitution.  1898,  article  48,  pro- 
hibits any  general  or  special  law 
creating,  amending,  renewing,  ex- 
tending or  explaining  the  charters 
of     corporations.    L^slatore    has 
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between  a  railroad  and  telegraph  company  for  the  erection  and 
maintenance  of  a  telegraph  line  upon  the  railroad  right  of 
way,  provided  that  the  railroad  company  could  assume  control 
of  said  line  in  case  of  dissolution  or  suspension  of  operation  by 
the  telegraph  company,  and  also  that  said  telegraph  company's 
interest,  under  the  contract,  should  not  be  assigned  by  it.  The 
latter  company  was  succeeded  by  a  new  corporation.  It  was 
held  that  such  contract  inured  to  the  benefit  of  the  railroad 
company  and  that  the  telegraph  line  became  its  property,  and 
not  that  of  the  new  company,  and  it  was  also  decided  that  the 
legislature  could  not  take  away  the  railroad's  rights  under  the 
contract.*®  In  Wisconsin  the  legislature  has  power  to  revoke 
the  franchises  of  a  street  railway.*®  It  is  declared  by  the  Su- 
preme Court  of  the  United  States  that  even  though  an  ordi- 
nance extending  a  franchise  may  be  construed  as  a  contract,  it 
is  still  subject  to  the  control  of  the  legislature  where  the  Consti- 
tution of  the  State  then  in  force  provides  that  no  irrevocable  or 
uncontrollable  grant  of  privileges  shall  be  made  and  that  all 
privileges  granted  by  the  legislature,  or  under  its  authority, 
shall  be  subject  to  its  control;  nor  is  the  legislature  deprived 
of  this  control  because  the  contract  was  not  made  by  it  but  by  a 
mimicipal  corporation,  as  the  latter  is  for  such  purposes  merely 
an  agency  of  the  State*^^ 

§  214.  Insolyency  and  receivership  deoisiona. —  Insolvency 
and  mismanagement  dose  not  entitle  a  stockholder  to  a  receiver, 
unless  some  undoubted  right  of  his  would  otherwise  be  jeopar- 
dized.**    Where  the  court  appoints  a  receiver  of  an  insolvent 


authority  to  amend,  annul,  enlarge, 
or  diminish  the  powers  of  munici- 
pal bodies;  no  vested  right  is 
granted,  nor  is  the  charter  a  con- 
tract within  the  clause  of  the  Con- 
Btitution,  as  to  impairing  obliga- 
tions of  contracts.  Cooley's  Const. 
TJm.  (6th  ed.),  p.  228  et  seq. 

i^Latrobe  v.  Western  Un.  Teleg. 
Co.  of  Baltimore,  74  Md.  232,  21 
Atl.  788.  Article  3,  section  48, 
Constitution  of  Maryland,  provides 
for  repeal  or  alteration  of  charters, 
except  those   of  banks  and   except 

25 


charters  existing  at  the  adoption  of 
said  article. 

Instate  V.  Hilbei-t,  72  Wis.  184, 
39  N.  W.  326.  Constitution  of  Wis- 
consin, article  11,  section  1,  pro- 
vides that  any  general  or  special 
act  may  be  repealed. 

20  San  Antonio  Traction  Co.  v. 
Altgelt,  200  U.  S.  304,  26  Sup.  Ct.- 
Rate  of  fare  case. 

21  Gracey  v.  Pittsburg  Trolley  Co. 
(C.  P.  Penn.),  28  Pitts.  L.  Jour. 
(N.  S.)    109. 
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corporation,  it  is  not  obligated  to  fulfill  a  contract  with  a  city, 
pledging  revenues  earned  thereunder,  where  the  receipts  of 
such  revenues  are  necessary  to  operate  the  business  without  a 
loss,  although  the  receiver  is  not  appointed  in  a  suit  to  foreclose 
liens  upon  the  company's  property.*'  A  corporation  is  not  liable 
in  an  action  for  negligence  in  operating  an  electric  plant  dur- 
ing the  time  of  a  receivership,  the  assets  and  control  of  its  af- 
fairs having  been  reinvested  in  the  corporation.*^  Where  a 
corporation  has  not  ceased  to  transact  business  and  has  a  rea- 
sonable expectation  of  continuing  it,  its  assets  are  not  a  trust 
fund  in  the  hands  of  its  directors  for  the  benefit  of  creditors, 
although  its  liabilities  are  greater  than  its  assets,  and  the  rule 
which  makes  such  assets  a  trust  fund  for  the  benefit  of  creditors 
of  an  insolvent  corporation  cannot  be  availed  of  by  one  who 
seeks  to  enforce  an  unrecorded  lien  on  personal  property  cov- 
ered by  a  deed  of  trust  by  such  corporation,  the  creditors  not 
being  parties  thereto."  Where  claims  arise  from  operating 
a  railroad  and  light  company,  or  are  necessaiy  to  preserve 
the  property  before  the  appointment  of  a  receiver,  the  earn- 
ings of  the  corporation  before  said  appointment,  which  were 
applied  to  the  partial  extinguishment  of  a  mortgaged  debt  or 
invested  in  betterments  or  improvements  of  the  security,  or 
which  were  on  hand  when  the  receiver  was  appointed,  may  in 
the  court's  discretion  be  applied  to  the  extinguishment  of  the 
first-mentioned  claims.  And  where  the  receiver  is  appointed 
in  attachment  proceedings  the  company's  property  may  be  sold 
by  commissioners  appointed  for  that  purpose.  In  such  case 
the  Texas  statute  providing  for  sheriff's  sale  is  not  exclusive. 
So  the  court  may  appropriate  the  corporate  property  towards 
the  payment  of  costs  and  expenses  incurred  in  litigation  dur- 
ing the  court's  administration  of  the  property,  but  priority  can- 
not be  given  to  claims  not  in  existence  when  certain  mortgage 
liens  were  created,  where  such  claims  have  not,  by  reason  of 
some  contract  or  under  the  law,  a  priority.**     In  case  rentals  of 

sa  General  Elec.  Co.  v.  Whitney,  24Coll^e  Park.   Elec.  Belt  Line 

41  U.  S.  App.  166,  20  U.  S.  C.  C.  v.  Ide,  16  Tex.  Civ.  App.  273,  40  S, 

A.  674,  74  Fed.  664.  W.  64. 

asfiartlett  v.  Cicero  Light,  H.  ft  »»  Farmers   &   M.    Nat.   Bank  v. 

P.  Co.,  69  111.  App.  576,  2  Am.  Neg.  Waco  Elec.  Ry.  &  L.  Co.  (Tex.  Civ. 

Rep.  504.  App.),  36  S.  W.  131. 
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telegraph  poles  are  determined  to  be  within  the  terms  of  a 
mortgage,  they  will  belong  to  a  corporation  which  has  leased 
the  entire  corporate  property  from  the  receiver  of  the  mort- 
gaged  property  under  foreclosure,  and  not  to  the  mortgagee, 
such  rentals  having  been  retained  by  a  third  person,  under 
bond  to  give  them  to  said  mortgagee,  in  case  the  decision  upon 
the  point  whether  they  were  within  the  terms  of  the  mortgage 
was  in  his  f avor.^®  Where  a  foreign  corporation  has  gone  into 
the  hands  of  a  receiver,  appointed  and  residing  in  the  State  of 
its  domicile  and  has  property  in  another  State,  an  action  cannot 
be  maintained  for  the  sole  purpose  of  obtaining  the  appoint- 
ment therein  of  an  ancillary  receiver  in  the  latter  State.*^  If 
a  street  railway  is  confessedly  unable  to  comply  with  the  terms 
of  the  ordinance  granting  it  street  privileges  and  requiring  it 
to  pave  all  the  tracks,  and  a  loss  of  its  franchises  is  threatened 
for  that  reason,  a  receiver  may  on  the  application  of  a  mort- 
gagee be  appointed  to  take  possession  of  its  property  for  the 
purpose  of  preserving  the  same.^® 

2«  Western  Un.  Teleg.  Co.  v.  Bob-  N.  Y.  App.  Div.  41,  48  N.  Y.  Supp. 

ton   Safe   Dep.   A  T.   Co.,   87   Fed.  967. 

788.  -'8  Union  St.  Ry.  Co.  v.  Saginaw, 

27Mahon  v.  Ongley  Elec.  Co.,  156  115  Mich.  300,  4  Det.  L.  News,  862, 

N.  Y.   196,  60  N.  E.  805,  revg.  24  73  N.  W.  243. 
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Fire  alarm  —  Fire  and  po- 

revoke   or     annul    fran- 

lice telegraph   system. 

chise  —  Contract      rights 

224. 

Municipal  powers  —  Streets 

—  Impairing      obligation 

and     street     railways  — 

of            contracts  —  Ordi- 

Notice —  Consent. 

nances. 

224a.  Municipal  powers  —  Streets 

229b. 

Same  subject. 

and     street     railways  — 

229c. 

Powers    of    municipality  — 

Territory  incorporated  as 

Forfeiture  of  franchise. 

city  —  Abutting      owners 

229d. 

Municipal   power  —  Remofv- 

—  Highest     bidder  —  De- 

al of  telephone  poles  and 

cisions. 

wires. 
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§  229e.  Municipal      power  —  Street      §  238. 
railway  —  Moving  or  low- 
ering tunnel  in  navigable 
water  —  Contract  right.  239. 

230.  Resolution   or   ordinance  — 

Method  of  making  mu- 
nicipal decision. 

230a.  Electric    light    contracts —  240. 

Method  of  making  mu- 
nicipal decision. 

230b.  Electric  wires  in  subway —  241. 

Greater  New  York  char- 
ter—  Proper  authority  to  242. 
give  consent. 

231.  Municipal      powers  —  Elec- 

tric lighting  generally.  243. 

231a.  Municipal  powers  —  Elec- 
tric lighting  generally  — 
Decisions. 

231b.  Electric  lighting  — Use  for  244. 

private  or  public  purpose 
—  Consent  of  municipal- 
ity—  Abutting  owners  — 
Injunction.  245. 

231c.  Electric  lighting  —  Abut- 
ting owners  —  Injunction.  246. 

231d.  Right  to  eictend  electric 
light  lines  beyond  speci- 
fied limits. 

232.  Municipality      maintaining  247. 

electric  light  plant  — 
Character  of  powers  — 
Liability. 

233.  Electric    lighting   a    public  248. 

use. 

234.  Obligation  to  light   streets 

and  highways. 

235.  Ordinance  —  Lighting    rail-  249. 

road  stations  —  Munici- 
pal and  police  power  — 
Constitutional  law.  250. 

236.  Delegation      of      municipal 

power  —  Electric  light- 
ing. 

237.  Municipal    powers  —  Public  250a. 

and  private  electric  light- 
ing. 


Incidental  and  implied  mu^ 
nicipal  powers  —  Electric 
lighting. 

When  municipality  not  au- 
thorized to  erect,  etc., 
electric  lighting  plants  — 
Consolidation  cities. 

Electric   lighting   ordinance 

—  Location     of     poles  — 
"  Or  thereabouts." 

Validity     of     resolution  — 

Electric  lighting. 
Duty  of   city   to   supervise 

and  control  placing  wires 

—  Connecticut. 
Municipal        corporation  — 

Duty  to  inspect  poles,  etc. 

—  Electric       light  —  Lia- 
bility. 

Municipal  power  —  Massa- 
chusetts —  Electric  light- 
ing —  Requirement  as  to 
purchase. 

Removal  of  electric  light 
poles  —  Municipal  power. 

Ordinance  inva  1  id  —  Street 
lighting  contractor  en- 
titled to  notice  to  remove 
poles. 

Municipal  ratification  of 
unlawful  act  of  mayor  — 
Removal  of  electric  light 
wires. 

Electric  lighting  —  Local 
improvements  —  Assess- 
ment to  pay  —  Munici- 
pality. 

Municipal  power  —  Electric 
lighting  contract  —  Lim- 
itations. 

Statute  authorizing  munici- 
pality to  erect  electric 
light  plant  —  When  ex- 
clusive. 

Municipal  power  —  Exclu- 
sive grant  —  Electrio 
lighting. 
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I  261.    Exclusive  lighting  contract 

—  Restriction     on     com- 
merce—  Canadian      deci-      §  261. 
sion. 

252.  Exclusive  lighting  contract 

—  Unauthorized     act     of  262. 
board  of  improvement. 

253.  Greater  New  York  charter  263. 

—  Electric    lighting   con- 
tract—  Board    of    public  204. 
improvements  — Commis- 
sioner public  works,  etc. 

254.  License  to  private  corpora- 

tion—  City  not  estopped  265. 

to     erect     electric    light 
plant. 
254a.  Exclusive  lighting  contract  266. 

—  Right  of  city  to  con- 
tract with  others. 

256.  Ultra  vires  contract  —  Elec-  266a. 

trie       lighting — Munici- 
pality. 
266.    Completion  of  electric  light-  267. 

ing  contract. 

257.  Ratification  of  unauthorized  268. 

execution       of       electric 
lighting  contract. 

258.  Implied  contracts  —  Munic-  268a. 

ipal    corporation  —  Extra  269. 

lights. 

259.  Implied  contract  —  As-  270. 

signee  —  Electric  lighting 

—  Liability  of  town.  271. 

260.  Validity      of      contract  — 

Electric  lighting. 
260a.  Validity       of       contract  — 
Reasonableness    —    Elec- 


tric lighting  contract  of 
purchase. 

Guaranty  in  contract— 
When  inoperative  —  Elec- 
tric lighting. 

Power  of  city  to  terminate 
electric  lighting  contract 

Estoppel  of  munkipality— 
Electric  light  contracts. 

Notice  of  indebtedness  — 
Obligation  of  persona 
dealing  with  municipal- 
ity. 

Municipal  powers  —  Indebt- 
edness —  Bonds  —  Elec- 
tric  lighting. 

Municipal  powers  —  Indebt- 
edness —  Bonds  —  Elec- 
tric lighting  continued. 

Purchase  of  electric  light 
plant  —  Yearly  install- 
ments—  Debt  limit. 

Electric  lighting— PeUtion 

—  Specifications. 
Electric  lighting  —  Subndf- 

sion  to  electors  —  Indebt- 
edness —  Bonds. 

Same  subject. 

Advertising  and  awarding 
electric  lighting  contract. 

Lowest    bid  —  Highest  bid 

—  Electric  lighting. 
Withholding     and    signing 

warrants  —  Validating 
contracts  for  lifting 
city. 


§  215.  Police  power  defined. —  The  tenn  "  poKce  power"  is 
capable  of  no  exact  definition.  It  is  most  comprehensive  and 
far-reaching.  Its  exercise  is  calculated  for  the  efficient  pro- 
tection, enjoyment  of,  and  control  over  lives,  property,  public 
welfare,  peace,  health,  safety,  prosperity  and  morals,  and  it 
may  protect  the  community  against  the  injurious  exercise  by 
any  citizen  or  natural  or  artificial  person  of  his  or  its  own 
rights.  It  also  extends  to  matters  necessarily  connected  with 
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and  afPecting  the  same  or  dependent  thereupon.  There  are 
no  definite  limitations  upon  the  police  power  of  a  State.  It  is 
coextensive  with  the  safeguards  of  public  interests  and  the 
necessities  of  the  case.  It  is  subject  only  to  rights  ceded  to 
the  United  States  by  the  Constitution.  It  must  be  exercised, 
however,  within  constitutional  limits,  and  it  cannot  encroach 
upon  the  powers  of  the  Federal  Government.  The  term  "  po- 
lice power  "  is  applicable  not  only  to  the  State,  but  to  local 
governmental  subdivisions  thereof.  All  property  is  subject 
thereto,  public  order  is  maintained  by  its  exercise.  The  rights 
of  citizens  are  secured,  injury  to  private  rights  is  prevented 
as  well  also  as  offenses  against  the  State  and  a  conflict  of  rights. 
Public  intercourse  is  also  promoted.  It  may  be  added,  how- 
ever, that  there  are  numerous  decisions  wherein  the  police 
power  is  resorted  to  for  no  other  purpose,  apparently,  than  a 
legal  inability  to  otherwise  dispose  of  the  cases,  when  no  other 
legal  or  equitable  reason  for  the  decision  can  be  colorably  as- 
signed. There  are,  nevertheless,  limitations  upon  the  general 
rules  above  noted.* 


1  It  is  declared  in  the  United 
States  Supreme  Court  that  there  are 
no  definite  limitations  upon  the  po- 
lice power  of  a  State,' but  it  is  co- 
extensive with  the  safeguards  of 
public  interests  and  the  necessiti^ 
of  the  case.  Canfield  v.  United 
States,  167  U.  S.  618,  17  Sup.  Ct. 
864,  12  L.  Ed.  260.  So,  again,  the 
police  power  of  the  States  is  sub- 
ject only  to  rights  ceded  to  the 
United  States  by  the  Constitution. 
Prigg  y.  Pennsylvania,  16  Pet.  (U. 
S.)  530.  See  Railroad  Co.  v.  Hu- 
sen,  95  U.  S.  465.  Mr.  Justice 
Peckham,  in  considering  a  telegraph 
penalty  statute,  says :  "  The  valid- 
ity of  the  statute  is  based  upon  the 
^{aperal  power  of  the  State  to  enact 
such  laws  in  relation  to  persons  and 
property  within  its  borders  as  may 
promote  the  public  health  and  pub- 
lic morals  and  the  general  prosper- 
ity  and  safety   of  its   inhabitants. 


This  power  is  somewhat  generally 
described  as  the  police  power  of  the 
State,  a  detailed  definition  of  which 
has  been  said  to  be  difficult,  if  not 
impossible,  to  give.  However  ex- 
tensive the  power  may  be,  it  cannot 
encroach  upon  the  powers  of  the 
Federal  Government  in  regard  to 
rights  granted  or  secured  by  the 
Federal  Constitution."  Western 
Un.  Teleg.  Co.  v.  James,  162  U.  S. 
650,  16  Sup.  Ct  934,  40  L.  Ed.  1105, 
6  Am.  Elec.  Cas.  858,  861.  It  has 
been  declared  to  be  the  right  to  reg- 
ulate the  enjoyment  of  property,  to 
maintain  public  order,  to  secure 
the  rights  of  citizenship,  and  to  pre- 
vent injury  to  private  rights,  and 
also  that  the  power  cannot  be  exer- 
cised within  State  limits  by  Con- 
gress. Western  Un.  Teleg.  Co.  v. 
Pendleton,  95  Ind.  12,  8  Am.  &  Eng. 
Corp.  Cas.  56,  48  Am.  Rep.  692,  1 
Am.  Elec.  Cas.  632,  635,  per  Elliott, 
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§  216.    Police  powers — Generally  —  Electric  corporatioiu.^ 

Although,  as  a  general  rule,  there  are  only  constitutional  limits 
to  the  exercise  of  the  police  power,  nevertheless,  it  is  also  held 
that  the  power  to  determine  what  rules  and  regulations  are 
needful  to  the  welfare,  peace,  health,  safety  and  morals  of  the 


J.    The  cage  was  reversed,  122  U. 

5.  347,  7  Sup.  Ct.  II26,  18  Am.  A, 
£ng.  Corp.  Caa.  18,  2  Am.  £lec. 
Cas.  49. 

It  is  said  that  this  power  is  so 
varied  and  comprehensive  that  an 
exact  definition,  as  applicable  to 
all  its  phases,  has  so  far  been  found 
to  be  impracticable,  that  this  re- 
served power  ''embraces  the  entire 
system  of  internal  State  regulation, 
having  in  view  not  only  the  preser- 
vation of  public  order  and  the  pre- 
vention of  offenses  against  the  State, 
but  also  the  promotion  of  such  in- 
tercourse between  the  inhabitants  of 
the  State  as  is  calculated  to  pre- 
vent a  conflict  of  rights  and  to  pro- 
mote the  interests  of  all.  It  is  a 
power  inherent  in  every  sovereignty 
and  is  in  its  broadest  sense  nothing 
more  than  the  power  of  the  State 
to  govern  men  and  things  within 
the  limits  of  its  own  dominion.  It 
extends  to  the  protection  of  the 
lives,  limbs,  health,  comfort,  and 
convenience,  as  well  as  the  property 
of  all  persons  within  the  State.  .  It 
authorizes  the  legislature  to  pre- 
scribe the  mode  and  manner  in 
which  everyone  may  use  his  own  as 
not  to  injure  others,  and  to  do  what- 
ever is  necessary  to  promote  the 
public  welfare  not  inconsistent  with 
its  own  organic  law."  Hockett  v. 
State,  105  Ind.  250,  55  Am.  Rep. 
201,  5  N.  E.  178,  11  Am.  &  Eng. 
Corp  Cas.  577,  2  Am.  Elec.  Cas.  1, 

6,  per  Niblack,  C.  J.  Such  power  is 
applicable  not  only  to  the  State,  but 
applies  as  well  to  local  govemmen- 
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tal  subdivisions  of  the  State.  Phil- 
ipsburg  V.  Central  Pennsylvania 
Teleph.  &  S.  Co.  (Penn.  C.  P.),  22 
Week.  N.  of  Cas.  527,  2  Am.  Elee. 
Cas.  105,  109,  per  Furst,  P.  J.  It 
is  also  defined  as  a  power  to  re- 
late persons,  natural  and  artificial, 
and  property  in  accordance  with  the 
provisions  of  the  State  Constitution 
in  all  matters  relating  to  the  pub- 
lic healthy  morals,  and  safety. 
Stehmeyer  v.  Charleston,  53  So.  Car. 
259,  31  S.  E.  322.  Again  it  is  de 
clared  to  be  the  power  of  the  State 
to  govern  men  and  things  within 
its  boundaries ;  that  it  is  not  limited 
to  the  protection  of  health,  peace, 
morals,  education,  and  good  order, 
but  comprehends  all  those  general 
laws  or  internal  regulations  neces- 
sary to  secure  peace,  good  order,  the 
health  and  comfort  of  society,  and 
the  regulation  and  protection  of  all 
property  within  the  State.  State  v. 
Harrington,  08  Vt.  622,  35  AtL  515, 
34  L.  R.  A.  100. 

As  to  definitions,  nature,  esotent, 
etc.,  of  police  po%oer,  in  general,  see 
the  following  additional  cases: 
United  States:  Lake  Shore  & 
Michigan  So.  R.  Co.  v.  Smith,  173 
U.  S.  684,  689,  19  Sup.  Ct  565,  43 
L.  Ed.  858,  per  Mr.  Justice  Peck- 
ham  ;  New  Orleans  Gas  Co.  v.  Louis- 
iana Light  Co.,  115  U.  S.  650,  651 
et  seq.,  6  Sup.  Ct.  252,  29  L.  Ed. 
516,  per  Mr.  Justice  Harlan;  Butch- 
ers Union  Co.  v.  Crescent  City  Co., 
Ill  U.  S.  746,  4  Sup.  Ct.  652.  28  L. 
Ed.  585,  per  Mr.  Justice  Miller; 
Stone  V.  Mississippi,  101  U.  S.  814, 
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§    216 


State  belongs  to  the  legislatures  of  the  States  and  must  be 
exercised  within  reasonable  bounds,  and  neither  State  nor  Fed- 
eral courts  can  prescribe  rules  and  regulations  therefor,  or  de- 
termine, without  legislation,  what  classes  or  class  of  persons 
come  lawfully  therein.^  By  virtue  of  its  police  power,  the 
State  can  forbid  grade  crossings  of  highways  by  railways,  or  of 
one  railway  by  another  at  any  particular  place,  or  it  can 
permit  them  at  any  particular  place  conditionally  or  uncon- 
ditionally.^    And   in   the   exercise  of  such   power,   with   the 


818,  25  L.  Ed.  1079,  per  Mr.  Chief 
Justice    Waite;     Slaughter     House 
Cases,  16  Wall.   (83  U.  S.)   36,  62, 
21  L.  Ed.  394,  per  Mr.  Justice  Mil- 
ler; License  Cases,  5  How.    (46  U. 
S.)   504,  583,  per  Mr.  Chief  Justice 
Taney,    689,    per    Mr.    Justice    Mc- 
Lean,   12    L.    Ed.    257.     Alaba^na: 
Van  Hook  v.  City  of  Selnia,  70  Ala. 
361,  363,  45   Am.    Rep.  485.     Con- 
necticut z    Clark,    In    re,    65    Conn. 
17,  40,  31  Atl.  522,  28  L,  R.  A.  242, 
per       Hammersley,       J.     Illinois: 
Price  V.  People,   193   111.   114,   117, 
118,  86  Am.  St.  Rep.  306,  61  N.  E. 
844,      per      Boggs,      J.      Indiana: 
Champer  v.  City  of  Greencastle,  138 
Ind.  339,  351,  46  Am.  St.  Rep.  390, 
35  N.  E.   14,  24  L.  R.  A.  768,  per 
McCabe,  C.  J.     Kansas:    Meffert  v. 
State    Board    of    Medical    Reg.    & 
Exam.,  66  Kan.  710,  72  Pac.  247, 
per    Greene,     J.     Louisiana:     New 
Orleans  Gas  Light  Co.  v.  Hart,  40 
U.  Ann.  474,  4  So.  215,  8  Am.  St. 
Hep.    544,    per    Bermudez,     C.    J. 
Maryland:     Deems  v.  Mayor  &  City 
Council  of  Baltimore,  80  Md.   164, 
173,  45  Am.  St.   Rep.  339,  30  Atl. 
648,  26  L.  R.  A.  541,  per  Robinson, 
C.     J.     Massachusetts:      Common- 
wealth V.   Alger,   7   Gush.    (Mass.) 
53,  84,  per  Shaw,  C.  J.     Mississip- 
pi:   Macon,  Town  of,  v.  Patty,  57 
Miss.  378,   407,   34   Am.   Rep.   451, 
per  George,  C.  J.     Missouri :     State, 
Star  Pub.  Co.  v.  Associated  Press, 


159  xMo.  410,  60  S.  W.  91,  81  Am. 
St.  Rep.  368,  51  L.  R.  A.  151,  per 
Sherwood,  J.  ^ew  Hampshire: 
State  V.  Griffin,  69  N.  H.  1,  76  Am. 
St.  Rep.  139,  39  Atl.  260,  41  L.  R. 
A.  177,  per  Carpenter,  C.  J.  New 
York:  People  v.  King,  110  N.  Y. 
418,  423,  18  N.  E.  245,  6  Am,  St. 
Rep.  389,  1  L.  R.  A.  293,  per  An- 
drews, J.  North  Carolina:  State 
V.  Moore,  104  N.  C.  714,  10  S.  E. 
143,  17  Am.  St.  Rep.  696,  per  Avery, 
J.  Rhode  Island:  State  v.  Daiton, 
22  R.  I.  77,  80,  84  Am.  St.  Rep. 
818,  48  L.  R.  A.  775,  46  Atl.  234, 
per  Tillinghast,  J.;  State  v.  Fitz- 
patrick,  16  R.  I.  54,  11  Atl.  767,  per 
Durfee,  C.  J.  Washington:  Seat- 
tle, City  of,  V.  Clark,  28  Wash.  717, 
69  Pac.  407,  per  White,  J.;  Karasek 
V.  Peier,  22  Wash.  419,  61  Pac.  33, 
50  L.  R.  A.  345,  per  Anders,  J. 
Wisconsin:  Huber  v.  Merkel,  117 
Wis.  355,  366,  94  N.  W.  354,  62  L. 
R.  A.  589,  per  Winslow,  J.;  State 
V.  Kreutzberg,  114  Wis.  630,  537, 
91  Am.  St.  Rep.  934,  90  N.  W.  1098, 
58  L.  R.  A.  748,  per  Dodge,  J. 

2  State  of  Arkansas  v.  Kansas  & 
T.  Coal  Co.  (U.  S.  C.  C,  Ark., 
1809),  96  Fed.  353,  s.  c.  183  U.  S. 
185. 

3  New  York,  N.  H.  &  H.  R.  Co.  v. 
Bridgeport  Tract.  Co.,  65  Conn. 
410,  5  Am.  Elec.  Cas.  246,  256,  32 
Atl.  953,  per  Baldwin,  J. 
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limitation  that  it  does  not  encroach  upon  the  free  exercise  of 
the  power  vested  in  Congress  by  the  Constitution,  the  State 
may  make  all  necessary  provisions  with  respect  to  the  build- 
ings^ poles  and  wires  of  telegraph  companies  in  its  jurisdiction, 
which  the  comfort  and  convenience  of  the  community  may  re- 
quire.* Statutes  of  this  character  must  not  extend  beyond  a 
just  regulation  of  rights  for  the  public  good,  and  when  they 
unreasonably  abridge  or  burden  the  privileges  which  the  na- 
tional authority  conserves,  they  are  invalid.  "  The  State,  when 
providing  by  legislation  for  the  protection  of  the  public  health, 
the  public  morals  or  the  public  safety,  is  subject  to  the  para- 
mount authority  of  the  Constitution  of  the  United  States,  and 
may  not  violate  rights  secured  or  guaranteed  by  that  instni- 
ment  or  interfere  with  the  execution  of  the  powers  confided  to 
the  General  Government/'  ^  So  in  case  of  the  regulation  of 
electric  light  and  telephone  wires  in  the  streets,  the  municipal 
authorities  have  complete  control  thereof  in  the  exercise  of 
the  police  powers  granted  to  them,  for  the  protection  of  life 
and  property  upon  the  streets  and  within  their  jurisdiction.* 

§  217.  Police  powers  —  Electric  corporations  continued.— 
Again,  a  city  which  has  full  police  power  to  regulate  the  use 
of  its  streets  and  which,  in  consenting  to  the  construction  of 
a  street  railway,  has  reserved  the  right  to  regulate  the  manner 
of  its  operation  and  amending  the  ordinance,  may  subsequently, 
by  ordinance,  require  that  cars  shall  not  be  operated,  unless  in 
charge  of  conductors.''  And  all  legislative,  grants  to  private 
electric  corporations,   if  not  expressly  subject  to  the  police 


*  Western  Un.  Teleg.  Co.  v.  Pen- 
dleton, 122  U.  S.  347,  7  Sup.  Ct. 
1126,  18  Am.  &  Eng.  Corp.  Cas.  18, 
2  Am.  Elec.  Cas.  49,  56,  per  Mr. 
Justice  Field.  This  case  reverses 
98  Ind.  12,  8  Am.  &  Eng.  Corp.  Cas. 
56,  48  Am.  Rep.  692,  1  Am.  Elec. 
Cas.  632. 

0  Western  Un.  Teleg.  Co.  v.  Mayor 
of  N.  Y.,  38  Fed.  552,  2  Inter.  Com. 
Rep.  533,  3  L.  R.  A.  449.  6  Ry.  & 
Corp.  L.  Jour.  105,  2  Am.  Elec.  Cas. 
195,    200,    per   Wallace,    J.,    citing 
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Mugler  V.  Kansas,  123  U.  S.  623, 
663,  8  Sup.  Ct.   273;  Patterson  v. 
Kentucky,  97  U.  S.  601,  604;  Mor 
gan  V.  Louisiana,    118  U.  S,  482, 
464,  6  Sup.  Ct.  1114. 

•  Nebraska  Teleph.  Co.  v.  York 
Gas  &  Electric  L.  Co.,  27  Neb.  284. 
3  Am.  Elec.  Cas.  364;  377,  378,  43 
N.  W.  126. 

f  State,  Columbia  Elec.  St.  R.  I- 
&  P.  Co.  V.  Sloan,  48  S.  C.  21,  25  S. 
E.  898. 
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power  of  the  municipality,  are  impliedly  so.®  So  electric  wires 
when  charged  are  dangerous  to  life  and  property,  and  their 
use  is,  therefore,  subject  to  police  regulations.®  Again,  a  tele- 
graph company  is  subject  to  such  reasonable  police  regulations 
as  to  transmission  of  messages  within  the  State,  as  said  State 
may  impose,  even  though  said  company  is  a  foreign  corpora- 
tion.*^ Such  police  power  also  extends  to  the  regulation  of 
the  use  of  dangerous  machinery,  with  a  view  to  protecting  not 
only  others,  but  those  who  are  employed  to  use  it,  and  this 
rule  includes  an  act  to  compel  street  railways  to  protect  mo- 
toneers  against  inclement  weather.*^  And  the  authority  con- 
ferred by  charter  upon  a  city  to  make  police  regulations  au- 
thorizes the  change  of  plan  of  a  water-works  and  electric  light 
plant,  adopted  before  an  election  to  determine  whether  such 
plant  should  be  built,  as  the  vote  would  be  advisory  only.^^  So 
the  power  to  change  curb  lines  to  compel  the  removal  of  poles 
to  conform  thereto,  is  included  within  the  police  power  of  a 
municipal  corporation,  especially  so,  where  an  electric  light 
company  occupies  the  streets,  and  in  the  absence  of  fraud  or 
corruption,  courts  may  not  interfere,  as  such  matter  rests  in  the 
discretion  of  the  traveling  public.*^ 

§  217a.  Police  powers  —  Electric  corporations  continued. — 
Although  a  telephone  company,  having  a  statutory  right  to  erect 
its  poles  on  highways  and  city  streets,  is  subject  to  reasonable 
police  regulations  in  the  exercise  of  its  rights,**  still  a  city's 

•  Monongahela   City  v.  Mononga-       117,  33   Am.   St.   Hep.   820,  4   Am. 
hela  Elec.  L.  Co.   (Penn.  C.  P.),  12       Elec.  Cas.  90,  23  Atl.  1070. 

Penn.  Co.  Ct.  Rep.  529,  4  Am.  Elec.  lo  Western  Un.  Teleg.  Co.  v.  Mis- 

Caa.  53.  sissippi  R.  Commn.,  74  Misa.  80,  21 

•  State,  Laclede  Gas  L.  Co.  v.  St.      So.  15. 

Louis,  130  Mo.  10,  6  Am.  Elec.  Cas.  n  State  v.  Hoskins,  58  Minn.  35, 

79,  31   S.  VV.  694,  per  Macfarlane,  5  Am.  Elec.  Cas.  614,  per  Gilfillan, 

J.    This  case  was  appealed.     170  U.  C.  J. 

S.  78,  18  Sup.  Ct.  506.    And  as  to  izEImwood     v.     Reedsburgh,     91 

the  points   involved   in   said   cases.  Wis.  131,  G4  N.  W.  885. 

see  State  Nat.  Subway  Co.   v.   St.  i3  Monongahela  City  v.  Mononga- 

Louia,  145  Mo.  551,  46  S.  W.  981,  hela  Elec.  L.  Co.   (C.  P.  Penn.),  12 

42  L.  R.  A.  113.  Penn.  Co.  Ct.  Rep.  529,  4  Am.  Elec. 

Aa  to  police  regulations  of  elec-  Cas.  53. 

trie  companies,  see  note,  31   L.   R.  i*  Rochester,     City     of,     v.     Bell 

A.  798;  City  of  Allentown  v.  West-  Teleph.    (  o.    of    BufTnhi,   64    N.    Y. 

em  Un.  Teieg.  Co.,   148  Penn.   St.  Supp.   804,   52  App.  Div.  C;   State, 
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charter  and  its  general  police  power  constitute  limitations  upon 
its  authority  to  impose  conditions  upon  a  telephone  company 
having  the  right  under  the  State  statutes  to  use  the  city  streets 
for  its  lines.*  ^  So  it  is  declared  in  a  Minnesota  case  that  upon 
construing  the  charter  of  the  municipality  and  the  statutes  in 
the  light  of  the  rules  of  law  the  city  had  authority  to  exercise 
its  police  power  to  protect  the  public  from  unnecessary  ob- 
structions, inconvenience,  and  danger,  and  to  determine  in 
what  manner  a  telephone  company  could  erect  its  poles  so  as 
to  accomplish  such  a  result;  but  that  its  authority  to  impose 
other  conditions  was  limited,  as  that  power  rested  in  the  legisr 
lature.*®  Again,  street  rights  acquired  by  a  telephone  com- 
pany under  an  ordinance  must  be  held  subject  to  the  provisions 
under  which  they  were  granted  and  also  subject  to  the  reason- 
able regulations  of  the  municipality  by  virtue  of  its  police 
power.*  ^  In  Kansas  the  general  police  powers  of  cities  of  the 
first  class  may  be  exercised,  within  their  corporate  limits,  over 
telegraph  and  telephone  corporations  located  therein,  together 
with  such  regulations  as  are  by  statute  conferred  upon  such 
cities.*®  It  is  also  a  proper  exercise  of  the  police  power  dele- 
gated to  municipalities  to  regulate  and  control  the  use  of  their 
streets  by  electric  light  corporations.*®  So  an  ordinance  is  a 
police  regulation  which  requires  that  a  vigilant  watch  for  pe- 
destrians shall  be  kept  by  motormen  on  street  railway  cars.*^ 
And  an  ordinance  regulating  the  running  of  electric  wires 
in  a  township  and  imposing  a  penalty  for  the  violation  of  an 


Wisconsin  Telephone  Co,  v.  City  of 
Sheboygan,  111  Wis.  23,  86  N.  W. 
657,  7  Am.  Elec.  Cas.  109. 

15  Wisconsin  Teleph.  Co.  v.  City 
of  Milwaukee,  126  Wis.  1,  104  N. 
W.  1009,  1  L.  R.  A.  (N.  S-)  681. 
See  State,  Garner  v.  Missouri  &  K. 
Teleph.  Co.,  189  Mo.  83,  88  S.  W. 
41. 

i«  State,  Wisconsin  Teleph.  Co.  v. 
City  of  Sheboygan,  111  Wis.  23,  86 
N.  W.  667,  7  Am.  Elec.  Cas.  109, 
per  Burdeen,  J.,  quoted  from  in 
same  case,  115  Wis.  606,  90  N.  W. 
441,  8  Am.  Elec.  Cas.  165,  per  Cas- 
sody,  C.  J. 
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IT  Morristown,  City  of,  v.  East 
Tennessee  Teleph.  Co.,  115  Fed.  304, 
8  Am.  Elec.  Cas.  3,  citing  Baltimore, 
City  of,  V.  Baltimore  Trust  &  Guar- 
antee Co.,  166  U.  S.  673,  41  L.  Ed. 
1160,  17  Sup.  a.  696. 

18  Wichita,  City  of,  v.  Missouri 
&  K.  Teleph.  Co.,  70  Kan.  441,  78 
Pac.  886. 

i»  Commonwealth  Electric  Co.  v. 
Hose,  214  111.  545,  73  N.  E.  780, 
alTg.  114  111.  App.  181. 

3oRiska  V.  Union  Depot  R.  COn 
180  Mo.  168,  79  S.  W.  445. 
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ordinance  prohibiting  injuries  to  trees  is  a  lawful  exercise  of 
the  police  power  under  the  statute.*^ 

§  218.  Police  powers  inalienable. —  Neither  the  State  nor 
municipality  can  alienate,  contract  away,  surrender,  abridge 
or  destroy  its  police  and  reserved  powers,  nor  can  any  legis- 
lative body  curtail  the  po\wr  of  its  successors,  to  make  such 
enactments  as  may  be  proper  in  matters  of  police.  And  no 
irrevocable  grant  of  property  can  be  made  which  impairs  the 
sovereign  right  to  make  laws  for  the  right  government  of  the 
State.^ 

§  219.  Beasonableness  and  validity  of  ordinance  —  Bolice 
power  —  Street  uses. —  In  all  matters  pertaining  to  the  police 
regulation  of  municipalities,  their  ordinances,  being  of  the 
nature  of  legislative  discretion,  are  prima  facie  reasonable,  and 
in  the  matter  of  licensing  business  occupations  and  the  like, 
and  fixing  the  amount  of  tax  therefor,  the  action  of  the  govern- 
ing board  is  presumptively  honest  and  just ;  but  what  is  a  rea- 
sonable tax  or  rental,  does  not  rest  exclusively  in  the  city's 
discretion,  but  rests  with  the  court. *^  It  is  held,  however,  that 
in  the  absence  of  fraud,  corruption  or  oppression,  the  courts 
have  no  power  to  interfere  with  the  exercise  of  police  powers 


21  Consolidated  Traction  Co.  v. 
East  Orange,  63  N.  J.  6C9,  44  Atl. 
1099,  affg.  61  N.  J.  L.  202,  38  Atl. 
803. 

22  State,  Laclede  Gas  L.  Co.  v.  St. 
Louis,  130  Mo.  10,  5  Am.  Elec.  Cas. 
79.  (This  case  was  appealed  to  170 
U.  S.  78,  18  Sup.  Ct.  505.  And  as 
to  points  involved,  see  State  Nat. 
Subway  Co.  v.  St.  Louis,  145  Mo. 
551,  46  S.  W.  981,  42  L.  R.  A.  113.) 
McKeesport  v.  McKeesport  &  R. 
Pass.  Ry.  Co.,  2  Super.  Ct.  (Penn.) 
242;  West  Point  Water  Power  & 
L.  I.  Co.  y.  State,  49  Neb.  223,  60 
N.  W.  6,  revd.,  on  rehearing,  49 
Neb.  223,  08  N.  W.  507 ;  Kittanning 
EJec.  Light,  H.  &  P.  Co.  v.  Kittan- 
ning, 11  Penn.  Super.  Ct.  31.  "All 
agree    that    the    legislature    cannot 


bargain  away  the  police  powers  of 
the  State.  Irrevocable  grants  of 
property  and  franchises  may  be 
made  if  they  do  not  impair  the  su- 
preme authority  to  make  laws  for 
the  right  government  of  the  State; 
but  no  legislature  can  curtail  the 
power  of  its  successors  to  make 
such  laws  as  they  may  deem  proper 
in  matters  of  police."  Stone  v.  Mis- 
sissippi, 101  U.  S.  817,  per  Mr. 
Chief  Justice  Waite,  quoted  in  the 
Laclede  case  first  cited  in  this  note. 
23  St.  Louis  V.  Western  Un.  Teleg. 
Co.  (U.  S.  C.  C,  E.  D.  Mo.,  1894), 
5  Am.  Elec.  Cas.  43,  50,  per  Phil- 
lips, Dist.  J.  See  §  101,  herein. 
Examine  State,  Kennelly  v.  Mayor, 
etc.,  Jersey  City  (N.  J.  Sup.  Ct,, 
1894),  5  Am.  Elec.  Cas.  146. 
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of  a  city,  in  the  discretion  of  the  city  council.**  So  the  pre- 
sumption is  that  an  ordinance  passed  within  the  exercise  of  the 
charter  powers  granted  to  a  municipality  is  reasonable,  unless 
from  its  inherent  character  or  from  evidence  it  is  demon- 
strated to  be  unreasonable.*'  And  the  courts  have  power  to 
determine  the  reasonableness  of  municipal  ordinances,  for  tiie 
decision  of  the  municipal  authorities  is  not  conclusive.**  A 
municipal  corporation  adopting  an  ordinance  establishing  a 
street  railway,  will  waive  all  irregularities,  provided  at  the 
time  of  the  passage  of  the  final  grant  all  the  steps  necessary  to 
jurisdiction  have  been  taken  and  no  fraud  or  unfair  dealings 
are  charged.*^  Again,  an  ordinance  is  not  invalidated  b«»ufie 
of  unreasonableness  where  it  extends  the  time  of  certain  fran- 
chises for  a  period  of  ten  years  beyond  the  time  when  they 
would  expire,  other  franchises  of  the  company  expiring  at  later 
dates.*®  And  where  property  rights  have  been  acquired  by  a 
street  railway  company  or  its  successor,  by  virtue  of  grants  by 
a  city  council,  said  city  will  be  estopped  to  repudiate  the  action 
of  the  council  as  unauthorized.**^ 

§  219a.  Ordinances  —  Beasonable  restrictions  on  street  rail- 
way —  intra  vires. —  Where  an  ordinance,  passed  by  virtue  of  a 
delegation  of  power  from  the  legislature  of  a  State,  grants  a  loca- 
tion of  street  railway  tracks  subject  to  certain  restrictions  whidi 
are  reasonable,  and  the  ordinance  is  carried  into  effect  by  the 
construction,  operation  and  maintenance  of  the  street  railway, 
a  traction  company  and  its  successors  in  title,  while  retaining 
and  enjoying  the  privileges  and  franchises  granted  by  the  ordi- 
nance, caimot  resist  the  claim  of  the  municipality  for  enforce- 
ment of  the  restrictions  on  the  plea  that  the  ordinance  was 

Div.  365,  66  N.  Y.  Supp.  609,  1 
Dill,  on  Mun.  Corp.  (4th  ed.),  § 
327    (261). 

2T  Hamilton  v.  C.  &  H.  Elec  St 
Ry.  Co.  (Ohio,  18)99),  9  Ohio  C.  P. 
Dec.  174. 

28  Linden  Land  Co.  v.  Milwaukee 
Elec.  Ry.  &  Lighting  Co.,  107  Wis. 
493,  83  N.  W.  861. 

20  Mill  Creek  Valley  St.  R.  O).  ▼. 
Carthage,  18  Ohio  C.  C.  216. 


24  So  held  in  Monongahela  City  v. 
Monongahela  Elec.  L.  Co.  (C.  P., 
Penn.),  12  Penn.  Co.  Ct.  629,  4 
Am.  Elec.  Cas.  63. 

2B  State,  Consolidated  Tract.  Co. 
y.  Elizabeth,  68  N.  J.  L.  619,  34 
Atl.  146,  3  Am.  &  Eng.  R.  Cas.  (N. 
S.)  614,  32  L.  R.  A.  170.  See 
SkaggB  y.  Martinsyille,  140  Ind. 
476,  39  N.  E.  241. 

2«  Brooklyn  v.  Nassau  Elec.  R. 
Co.    (N.  Y^,  1899),  38  N.  Y.  App. 
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ultra  vires  the  municipal  corporation.  The  plea  of  ultra 
vires  is  not  admitted  in  such  circumstances  except  where 
it  is  practicable  to  restore  the  status  quo  ante  and  the  com- 
pany is  therefore  estopped  from  availing  itself  of  that  pl6a.*^ 

§  220.  Mnnii^ality  —  Courts  —  Judicial  and  legislative  acts. 
—  Whether  a  borough  council  has  acted  in  bad  faith  in  enact- 
ing a  supplemental  ordinance,  eliminating  the  limitation  upon 
the  duration  of  the  term  <5f  a  municipal  grant  to  a  street  rail- 
way, is  not  a  judicial  question.^*  Nor  will  the  court,  at  the 
instance  of  a  taxpayer,  review  the  discretion  of  the  city  council 
as  to  the  consideration  of  a  franchise  where  the  legislature  has 
empowered  the  proper  authorities  of  the  city  to  impose  terms 
and  conditions  for  the  grant  of  the  use  of  its  streets  to  railway 
corporations.**  So  the  enactment  of  regulations  for  the  use 
of  its  streets  is  a  legislative  and  not  a  judicial  question,  and  the 
courts  cannct  establish  such  regulations,  although  it  may  order 
municipal  authorities  to  adopt  reasonable  regulations,  and 
may  determine  the  validity  of  the  action  taken.**  Again,  it  is 
held  that  it  is  wholly  within  the  legislative  discretion,  not  sub- 
ject to  judicial  supervision,  to  choose  a  particular  engine  and 
dynamo  in  preference  to  another,  at  a  lower  price,  for  an  elec- 
tric lighting  plant,  where  the  public  officials  advertise  for  bids 
and  reserve  the  right  to  reject  any  and  all  bids.**  And  where 
the  question  of  purchasing  public  utilities  is  concerned  a  broad 

erally  State,  Musser  v.  Birch,  186 
Mo.  205,  85  S.  W.  361. 

3*  Taylor  v.  Soranton  Poor  Dist. 
(C.  P.,  Penn.),  2  Lack.  L.  News, 
205. 

See  the  following  general  cases 
upon  the  points  of  judicial  and  leg- 
islative acts,  and  power  of  courts  to 
interfere  with  •municipal  discretion: 
United  States:  Shoemaker  v. 
United  States,  147  U.  S.  282,  37  L. 
Ed.  170,  determination  by  legisla- 
ture of  what  is  a  public  purpose, 
when  conclusive  in  courts.  Georgia : 
Burckhnrdt  v.  Atlanta,  103  Ga.  302, 
30  S.  E.  32,  repairing  streets,  courts 
will  not  interfere  with  municipal 
discretion  unless  action  clearly  ar- 
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»o  Mayor,  etc.,  of  Borough  of 
Rutherford  v.  Hudson  River  Trac- 
tion Co.  (N.  J.  1906),  63  Atl.  84, 
87. 

»i  State,  Moore  v.  West  .Jersey 
Tract.  Co.,  62  N.  J.  L.  386,  41  Atl. 
946,  affg.  61  N.  J.  L.  470,  39  Atl. 
681,  10  Am.  &  Eng.  R.  Cas.  (N.  S.) 
323. 

S2  Linden  Land  Co.  v.  Milwaukee 
Elec.  Ry.  &  Lighting  Co.,  107  Wis. 
493,  83  N.  W.  861. 

3S  Michigan  Teleg.  Co.  v.  City  of 
St.  Joseph,  121  Mich.  602,  80  N.  W. 
383,  47  L.  R.  A.  87,  7  Am.  Elec. 
Cas.  1. 

Reasonableness  of  ordinance  as 
subject  of  judicial  inquiry,  see  gen- 
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discretion  is  vested  in  municipalities  since  as  a  matter  of  public 
policy  the  public  welfare  will  ordinarily  be  better  promoted 
than  by  the  opinions  of  courts.^*^  So  it  is  declared  in  a  federal 
case  that  "  The  city  at  all  times  has  the  power  of  r^ulation. 
It  may  not  be  arbitrarily  exercised,  but  within  reasonable 
bounds  the  city  authority  may  rightfully  designate  in  what 
manner  the  public  interests  require  public  services  to  be  ren- 
dered to  the  extent,  at  least,  of  determining  in  what  part  of 
a  street  the  facilities  shall  be  located,  and  presumptively  this 


bitraiy  and  unreasonable;  Bacon  v. 
Savannah,  105  Ga.  62,  31  S.  £.  127, 
discretion  of  municipality  will  not 
be  interfered  with  by  courts  in  ab- 
sence of  clear  abuse;  question  of 
necessity  of  street  improvement. 
Illinois:  Chicago  Gen.  R.  Co.  v. 
Chicago,  176  111.  263,  62  N.  E.  880, 
ordinance  presumed  legal;  People, 
Geiss  V.  Pease  (C.  C,  111.),  31  Chic. 
L.  News,  98,  3  Chic.  L.  J.  Week. 
504,  courts  may  determine  whether 
a  statute  is  legitimate  exercise  of 
police  power;  Church  v.  People, 
Kochersperger,  179  111.  205,  53  N. 
E.  554,  courts  will  only  interfere 
where  clear  abuse  of  discretion; 
question  here  of  extent  of  public 
improvement.  Iowa:  Dewey  v.  Des 
Moines,  101  Iowa,  416,  70  N.  W. 
605,  necessity  of  public  improve- 
ments, courts  will  not  interfere  with 
municipal  discretion  in  absence  of 
fraud  or  oppression.  Kansas: 
Sodom  V.  Emporia,  7  Kan.  App.  583, 
62  Pac.  461,  municipality  may  exer- 
cise discretion  as  to  street  improve- 
ment; will  not  be  interfered  with 
by  courts  unless  abused.  Maryland: 
Sprigg  v.  Garrett  Park,  89  Md.  406, 
43  Atl.  813,  courts  cannot  set  aside 
ordinance  enacted  in  performance 
of  statutory  duty.  Nebraska: 
State,  Douglass  Co.  v.  Cornell,  53 
Neb.  556,  74  N.  W.  59,  39  L,  R.  A. 


513,  determination  by  legislature  of 
what  is  a  public  purpose  is  not  con- 
clusive in  courts;  State  v.  McGof- 
ern,  60  N.  J.  L.  402,  38  Atl.  636,  in 
absence  of  bad  faith  courts  will  not 
review  city  requirement  of  proof  of 
contractor's  ability  to  fulfill  con- 
tract; Wilson  V.  Trenton,  61  N.  J. 
L.  599,  40  Atl.  675,  44  L.  R.  A  540, 
affg.  60  N.  J.  L.  394,  38  AU.  635, 
decision  as  to  lowest  bidder  cannot 
be  reversed  by  courts.  Ohio:  Me- 
Clain  V.  McKisson,  15  Ohio  C.  C. 
517,  awarding  contract  to  other  than 
lowest  bidder;  in  absence  of  fraud 
or  corruption  courts  will  not  inter- 
fere with  city's  discretion.  Oregon: 
Apex.  Transp.  Co.  v.  Garbade,  32 
Or.  582,  52  Pac.  673,  error  to  U.  S. 
Sup.  Ct.  denied;  54  Pac.  367,  tak- 
ing private  property  for  public  use, 
whether  use  is  in  fact  public  is  for 
courts.  Tennessee:  Beazley  v.  Keu- 
nedy  (Tenn.),  52  S.  W.  791,  courts 
will  not  interfere  in  absence  of 
charge  of  corruption  or  fraud;  case 
of  purchase  of  materials  for  fire  de- 
partment. Canada:  Kelley  v.  Win- 
nipeg, 12  Manitoba,  87,  in  absence 
of  fraud  or  improper  motive  court 
will  not  interfere  with  municipal 
discretion  as  to  amount  of  wages  to 
be  paid  on  pubAc  work. 

35  Connor   v.    City   of   Marshfield 
(Wis.  1906),  107  N.  W.  640. 
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exercise  of  the  police  power  is  valid,"  ^®  If  the  powers  granted 
by  the  I^islature  have  been  exercised  without  fraud  or  pal- 
pable abuse  of  discretion  by  the  municipality,  judicial  inquiry 
is  limited  to  the  questions  whether  there  has  been  any  neglect 
of  prescribed  formalities  or  any  violation  of  legal  principles  in 
entering  into  a  contract.^''  In  Minnesota  it  is  declared  that 
**  Mandamus  will  lie  to  compel  the  exercise  of  official  discre- 
tion or  judgment,  although  it  will  not  lie  to  direct  the  manner 
in  which  the  duty  shall  be  performed."  *® 

§  221.  Enactment  of  municipal  ordinancefi  —  Decisionfi. —  In 
New  Jersey,  where  the  city  charter  requires  a  three-fourths  vote 
of  all  the  members  of  the  city  council  for  the  enactment  of 
any  ordinance  or  resolution  involving  the  expenditure  of  money, 
and  where  there  are  thirteen  members,  a  vote  of  at  least  ten 
members  is  requisite,  in  order  to  pass  a  resolution  awarding 
a  contract  for  electric  lighting  after  advertisement  for  and  re- 
ceipt of  proposals.^®  If  an  ordinance  is  passed  under  the  Street 
Bailway  Act  of  1896,  of  New  Jersey,  the  Borough  Act  of  1878, 
which  requires  that  all  ordinances  be  proposed  at  a  regular 
meeting,  and  be  acted  upon  at  a  subsequent  meeting,  does  not 
apply.  *^  A  resolution  duly  signed,  attested  and  approved  be- 
comes valid  when  published  the  length  of  time  required.**  If 
there  are  no  statutory  restrictions,  the  majority  of  a  council 
constitutes  a  quorum,  and  a  majority  of  said  quorum  may  law- 
flly  enact  ordinances  and  resolutions.**     In  Ohio  the  statute 

s<>  Louisyille  Home  Teleph.  Co.  v. 
Cumberland  Teleph.  &  Teleg.  Co., 
Ill  Fed.  663,  49  C.  C.  A.  524,  8 
Am.  Elec.  Caa.  108,  revg.  Cumber- 
bmd  Teleph.  A  Teleg.  Co.  v.  Louis- 
▼iUe  Home  Teleph.  Co.,  110  Fed. 
693. 

rr  Oakley  v.  City  of  Atlantic  City 
(N.  J.  Sup.,  1899),  44  Atl.  661. 
See  Tuttle  v.  Brush  Elec.  lUum.  Co., 
50  N.  Y.  Super.  Ct  464,  1  Am. 
Elec.  Caa.  508,  514,  515;  Auerach 
V.  Cuyahoga  Tel.  Co.,  7  Ohio  N.  P. 
633. 

»«  St.  Paul,  City  of,  v.  Freedy,  86 
Minn.  360,  90  N.  W.  781,  8  Am. 
Elec.  Can.  29,  per  Lewis,  J. 

26 


A«  to  review  by  certiorari  in  gen- 
eral of  acts  of  municipal  council 
see  Carr  v.  City  Council  of  Augus- 
ta, 124  Ga.  116,  52  S.  E.  300;  Reed 
V.  Borough  of  Woodcliff  (N.  J. 
Sup.),  60  Atl.  1128. 

«» State,  Suburban  Elec.  Co.  v. 
Elizabeth,  69  N.  J.  L.  134,  36  Atl. 
673. 

^0  State,.  Hutchinson    v.    Belmar, 

61  N.  J.  L.  443,  39  Atl.  643,  affd., 

62  N.  J.  L.  460. 
*iGallagh«r  v.  Olyphant   (C.  P., 

Penn.),  2  Lack.  L.  News,  367. 
42  State,   Hutchinson    v.    Belmar, 

61  N.  J.  L.  443,  39  Atl.  543,  affd., 

62  N.  J.  L.  460. 
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authorizes  the  mayor  to  approve  the  whole  or  any  Hem  or  part 
of  any  ordinanoe,  resolution,  order,  or  contract  presented  for 
his  signature,  and  by  virtue  of  such  power  he  may  also  veto 
modifications  of  the  provisions  in  an  ordinance  or  contract^' 

§  221a.  Enactment  of  municipal  ordinances  —  Decisions 
continued.— Mandatory  provisions  of  a  statute  as  to  the  time 
during  which  an  ordinance  shall  lie  over  before  being  passed 
must  be  complied  with,  and  this  applies  to  an  ordinance  gran^ 
ing  the  privilege  of  operating  a  telephone  system  in  a  town.** 
And  an  ordinance  regulating  the  affairs  of  a  telephone  company 
is  void  where  it  is  not  passed  in  accordance  with  the  terms  of 
the  charter  of  the  city.  Thus  where  the  charter  requires  that 
an  ordinance,  when  put  on  its  final  passage,  shall  be  the  same 
in  substance  as  that  introduced  at  a  previous  meeting  of  the 
city  council ;  a  proviso  that  the  city  council  may  by  a  two-thirds 
vote  put  an  ordinance  upon  its  final  passage  at  the  same  meet- 
ing at  which  it  was  introduced  (or  materially  amended)  is  not 
complied  with  by  the  mere  passage  of  such  ordinance  by  a  two- 
thirds  vote.*^  Again,  a  resolution  must  be  adopted  as  required 
by  law  in  the  case  of  provisional  municipalities  in  order  to 
bind  the  city  by  contract  and  this  includes,  where  so  required, 
the  submission  after  adoption  to  the  mayor  for  his  approval  or 
rejection.  It  is  not  sufficient  in  such  case  that  the  mayor  as 
president  of  the  board  is  present  and  approves  the  minutes, 
giving  assent  to  the  resolution.*®  So  upon  an  application  to 
construct  ^  street  railway  the  proper  city  authorities  may  grant 
the  permit  without  consideration  in  joint  session,  although  the 
municipal  charter  may  require  a  joint  session  as  to  certain 
matters,  but  requirements  as  to  the  mayor's  signature  or  rejec- 
tion must  be  complied  with,*^  In  an  Iowa  case  where  five  of 
the  six  councilmen  and  the  mayor  were  present,  and  the  record 
showed  that  on  an  aye  and  nay  call  there  were  five  votes  for 

4sSanfleet  v.  Toledo,  10  Ohio  C.  ^^Gity  of  Pensacola  r.  Southern 

C.  460;  Ohio  Rev.  Stat.,  §  1667.  BeU  Teleph.  Co.   (Fla.),  37  So.  820. 

4^  East  Tennessee  Teleph.  Co.  v.  ^^Kittinger   v.    Buffalo   Traction 

Anderson    County   Teleph.    Co.,    22  Co.,  49  N.  Y.  Supp.  713,  25  App. 

Ky.  L.  Rep.  418,  57  S.  W.  457.  Div.  320,  affd.  160  N.  Y.  347,  54  N. 

*o  South  Jersey  Telegraph  Co.  v.  E.   1081 ;  Laws  1891,  c  105,  §§  33, 

City  of  Woodbury  (N.  J.  1906),  63  374,  charter  of  Buffalo. 
Atl.  4. 
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the  passage  of  an  ordinance  and  none  against,  it  was  held  that 
the  omission  of  the  record  to  state  the  name  of  each  member 
with  his  vote  was  not  fatal  to  the  adoption  of  the  ordinance  *® 
and  prima  facie  it  will  be  presumed  that  in  the  matter  of  a 
city's  governmental  acts  its  officials  were  acting  within  the 
scope  of  their  powers.^®  Nor  is  an  ordinance  granting  a  fran- 
chise, void  because  it  was  presented  to  the  common  council 
several  days  before  the  certificate  of  organization  of  a  tele- 
phone corporation  was  filed  in  the  recorder's  office  as  required 
by  statute,  the  ordinance  having  been  presented  to  the  city 
council  after  the  company  had  been  licensed  by  the  secretary 
of  state  to  incorporate.*^  The  most  that  could  be  said  in  a 
case  of  such  a  character  would  be  that  the  proceeding  of  the 
city  council  was  premature  and  irregular,  but  the  parties  could 
waive  the  irregularity  and  it  could  not  be  questioned  by  an 
abutting  property  holder  not  a  party  to  the  contract.*^  If, 
however,  ordinances  concerning  the  sale  and  ratification  of  sale 
of  an  exclusive  telephone  franchise  are  passed  at  the  meeting 
at  which  introduced  contrary  to  the  provisions  of  a  statute  re- 
quiring the  lapse  of  a  certain  number  of  days  between  the  in- 
troduction of  ordinances  and  the  granting  of  franchises,  such 
grants  by  ordinance  will  have  no  validity.^* 

§  222.  Duty  of  mimicipality  —  Designation  of  streets-^ 
Telegraph  and  telephone  lines. —  In  New  Jersey  the  statutory 
duty  of  a  municipality  to  designate  streets  and  highways  on 
which  a  telegraph  or  telephone  line  may  be  constructed,  does 
not  arise  as  to  local  systems  of  lines  wholly  wuthin  a  city,  but 
the  legal  duty  exists  only  where  the  construction  of  such  lines 
is  through  the  municipality.'* 


48  state  y.  Nebraska  Teleph.  Co., 
127  Iowa,  194,  195,  103  N.  W.  120. 

*•  Connor  v.  City  of  Marshfield 
(Wis.  1906),  107  N.  W.  640. 

50  Chicago  Teleph.  Co.  v.  North- 
western Teleph.  Co.,  199  111.  324,  65 
N.  E.  329.  8  Am.  Elec.  Cas.  81,  affg. 
100  111.  App.  57. 

51  McWethy  v.  Aurora  Elect.  L. 
&  l\  Co.,  202  111.  218,  67  N,  E.  9, 
afTg.  104'  111.  App.  479. 


»2  Maraman  v.  Ohio  Valley  Teleph. 
Co.,  25  Ky.  L.  Rep.  784,  76  S.  W. 
398. 

03  State,  Home  Teleph.  Co.  v. 
New  Brunswick  (Sup.  N.  J.),  62  N. 
J.  L.  172,  40  Atl.  628,  N.  J.  Act, 
April  27,  1888.  See  New  York  & 
New  Jersey  Tel.  Co.  v.  Borough  of 
Bound  Brook,  66  N.  J.  L.  168,  48 
Atl.  1022. 

A  recent  statute  of  North  Dakota 
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§  222a.  Municipal  powen  —  Telegraph  and  telephone  ok- 
porations.*-  If  legislative  action  by  the  city  is  made  a  pre- 
requsite  by  the  State  Constitution  to  obtaining  the  use  of  city 
streets  such  action  must  be  obtained  or  no  right  thereto  can  be 
acquired.^*  The  regulating  power  of  a  city  may  also  be  exe^ 
cised  in  such  a  manner,  with  relation  to  the  use  of  its  streets 
by  a  telephone  company,  that  compensation  shall  be  paid  for 
such  right  and  the  value  of  the  contract  or  franchise  be  a^ 
rived  at  by  competitive  bidding. '^'^  So  a  municipality  has  the 
right  to  agree  with  foreign  corporations  as  to  the  considera- 
tion to  be  given  by  w^ay  of  compensation,  for  such  street  uses 
for  poles  and  wires  where  the  statute  does  not  deny  to  such 
corporations  the  right  to  erect  such  poles  and  lines.^  And 
a  telephone  corporation's  right  to  erect  poles  in  any  city  street 
is  not  impaired  by  an  ordinance  providing  for  an  application 
to  the  common  council  for  location  of  its  poles,  and  that  it 
may  designate  the  'same  or  delegate  its  power  so  to  do  to  the 
street  commissioners  or  city  engineer.'^  And  township  road 
commissioners  may  make  regulations  requiring  telegraph  lines 
to  be  located  along  property  lines,  and  in  such  a  way  that  the 
necessary  parts  of  poles  shall  be  within  the  highway,  although 
next  to  such  property  lines,  and  such  commissioners  may, 
where  changed  conditions  so  require,  make  and  enforce  such 
new  regulations  as  are  expedient  and  necessary.*®  Again,  the 
fact  that  additional  burdens  may  be  imposed  upon  the  fee 
of  city  streets  by  the  grant  of  the  use  thereof  to  corporations 
using  electricity  will  not  affect  the  validity  of  an  ordinance 
making  such  grant,*®   although  an   abutting  property  owner 


provides  for  the  granting  of  the 
right  of  way  by  municipal  corpo- 
rations for  telephone  lines  on  and 
over  public  grounds,  streets,  alleys 
and  highways,  subject  to  such  regu- 
lations as  municipal  authorities 
may  impose  as  to  what  grounds, 
streets,  alleys  or  highways  said  line 
shall  run  upon,  over  or  across,  loca- 
tion of  poles,  etc.  Laws  No.  Dak., 
1899.  p.  227. 

54  East  Tennessee  Teleph.   Co.   v. 
Anderson    CJounty    Teleph.    Co.,    24 
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Ky.  L.  Rep.  2358,  74  S.  W.  218. 
See  §§  353  et  seq.  herein. 

60  piattsburg,  City  of,  v.  People. 
Tel.  Co.,  88  Mo.  App.  306. 

oe  Plattsburg,  City  of,  v.  People. 
Tel.  Co.,  88  Mo.  App.  306. 

»7  New  Castle,  City  of,  v.  Central 
Dist.  &  Printing  Teleg.  Co.,  207  Pa. 
371,  56  Atl.  931. 

»•  American  Teleg.  k  Teleph.  Co. 
V.  Harborcreek,  23  Pa.  Super.  Ct. 
437. 

BO  Patten  v.  City  of  Chattanootr-*- 
108  Tenn.  197,  65  S.  W.  '414.    See 


MUNICIPAL    LIGHTING.  §  223 

cannot  be  deprived  of  substantial  rights  by  the  city  council's 
grant  to  a  telephone  company.*^  Public  interests  should  also 
be  subserved  by  a  strict  construction  of  an  ordinance  where 
susceptible  of  different  meanings  and  the  ordinance  interferes 
with  the  city's  authority  over  its  streets  by  the  grant  of  excep- 
tional privileges.*^  State  laws  giving  certain  powers  to  cities 
relating  to  their  government  and  to  the  control  of  their  streets 
against  obstructions  by  telephone  companies  will  not  control 
or  modify  a  statute  empowering  such  companies  to  construct 
lines  along  any  public  road  where  the  constitution  provides 
for  the  construction  of  such  lines  within  the  State  and  for 
proper  action  by  the  legislature  to  give  effect  thereto.®^ 


§  223.  Fire  alarm  —  Fire  and  police  tel^n^ph  syBtem.— 
Under  the  New  York  Laws  of  1882  the  public  authorities  pos- 
sessed  ample  power  to  compel  a  lessee  of  a  building  to  provide 
a  fire  alarm  system,  so  that  the  owner  of  fire  alarm  boxes,  left 
in  a  theater,  did  not  thereby  so  far  discharge  in  the  public 
interest  an  obligation  of  the  law  imposed  on  such  lessee,  as  to 
warrant  a  recovery  for  their  use  on  that  ground  alone,  there 
being  no  agreement  with  the  lessee  to  pay  for  their  use.®' 
If  a  city  is  indebted  beyond  its  constitutional  limits,  and  en- 
ters into  a  contract  with  a  party  who  has  knowledge  of  said 
fact,  to  install  for  the  city's  use  a  fire  and  police  telegraph 
system,  the  city  to  furnish  the  right  of  way,  station  room,  and 
use  of  certain  poles,  and  said  system  is  installed,  and  the 
State  courts  have  held  the  contract  void,  and  refused  to  render 
judgment  for  the  contract  price,  there  can  be  no  recovery,  in 
an  equity  suit  in  the  Federal  court,  of  the  rental,  for  said  con- 
tract creates  no  express  or  implied  liability  against  the  city, 
nor  is  there  any  equitable  right  in  the  contractor  to  possession 
of  the  city's  property,  which  formed  part  of  the  system  as  an 

alfM>  Linden  Land  Co^  v.  Milwaukee  peake  &  P.  Tel.  Co.,  02  Md.  692,  48 

Elect.  Ky.  &  Lighting  Co.,  107  Wis.  Atl.  465. 

493,  83  N.  W.  851.     See  §§  295  et  62  State  v.  City  of  Red  Lodge,  30 

seq.  herein.  Mont.  338,  76  Pac.  758. 

•oMantell   v.    Bucyrus    Tel.    Co.,  «3  Manhattan  Firm  Alarm  Co.  v. 

20   Ohio   Civ.    R.    346;    Rev.    Stat.  Weber  (Sup.  Ct.,  App.  Term.  1899), 

3461.     See  §§  295  et  seq.  herein.  22  Misc.  Rep.    (N.  Y.)    729,  50  N. 

•1  Baltimore,    City  of,   v.    Chesa-  Y.  Supp.  42;  N.  Y.  Laws,  1882,  c. 

410,  §  465.  > 
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entirety,  even  though  the  bill  for  relief  alleged  that  said  plant 
was  in  operation,  and  that  its  parts  could  not  be  separated 
without  irreparable  injury.'* 

§  224.  Hnnioipal  powers  —  Streets  and  street  railwayi— 
Notice  —  Consent. —  Ultra  vires  contracts  of  municipal  corpo- 
rations may  be  validated  by  the  legislature.'^  In  Ohio  a  mu- 
nicipality may  grant  a  street  railway  company  the  right  to  lay 
tracks  in  its  streets  without  adopting  a  distinct  resolution  es- 
tablishing a  route  before  passing  an  ordinance  granting  such 
permission  to  lay  tracks ;  nor,  under  the  statute,  is  it  necessary 
to  give  notice  of  intention  to  establish  said  route.®®  Again,  in 
that  State,  the  power  conferred  by  the  statute  upon  cities,  to 
authorize  the  extension  of  street  railway  lines  over  State  and 
county  roads,  only  empowers  the  grant  of  such  right,  subject 
to  the  obligation  of  making  an  agreement  with  the  county  com- 
missioner, or  of  instituting  condemnation  proceedings.^^  In 
New  Jersey  an  ordinance  granting,  upon  public  notice,  a  con- 
sent to  locate  a  street  railway  for  a  certain  term  of  years,  may 
be  supplemented  by  another  ordinance  without  notice,  elim- 
inating said  limitation  as  to  duration  of  the  grant.®®  In  Wis- 
consin it  is  held  that  where  conditions  imposed  by  an  ordi- 
nance granting  a  street  railway  franchise  are  being  performed 
by  the  company,  the  objection  that  it  was  passed  without  com- 
pliance with  the  statutory  and  city  charter  requirements  as 
to  publication  of  notice  and  reference  to  a  committee  can  only 
be  raised  by  the  State  and  not  by  a  property  owner,  where  the 
construction  of  the  road  is  sought  to  be  restrained.®*  The 
statutory  right  of  the  mayor  and  council  of  a  borough  in  New 
Jersey  to  continue  in  office  until  an  annual  election,  enables 


««Gamewell  Fire  Alarm  Teleg. 
Co.  V.  City  of  La  Porte  (U.  S.  C. 
C,  Ind.,  1899),  06  Fed.  664. 

«5  Mill  Creek  Valley  Street  R.  Co. 
V.  Carthage,  18  Ohio  C.  C.  216.  See 
Steele  Co.  v.  Erskine  (U.  S.  C.  C. 
A.,  No.  Dak.,  1899),  98  Fed.  215. 

««  So  held  in  Hamilton,  Jones  v. 
C.  &  H.  Elec.  St.  R.  Co.  (C.  P.), 
Ohio  N.  P.  467. 

eT  Citizens'  Elec  R.,  L.  &  P.  Co. 
V.  County  Commissioners,  56  Ohio 
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St.  1,  37  Ohio  L.  Jour.  165,  46  X. 
E.  60;  Ohio  Rev.  Stat,  §  3438. 

«8Stat«,  Moore  v.  West  Jersey 
Tract.  Co.,  62  N.  J.  L.  386,  41  Atl. 
946,  aflfg.  61  N.  J.  L.  470,  39  Atl. 
681,  10  Am.  &  Eng.  R.  Cas.  (N.  S.) 
323 ;  3  N.  J.  Gen.  Stat.,  p.  3287,  § 
126. 

CO  Linden  Land  Co.  v.  Milwaukee 
Elect.  Ry.  &  Lighting  Co.,  107  Wis. 
403,  83  N.  W.  851.  See  §§  ^1» 
221a,  herein. 
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§  224a 


th^m  to  validly  grant  pennksion  for  the  construction,  operation 
and  maintenance  of  a  street  railway,  even  though  the  act  under 
which  said  officials  were  chosen  stands  repealed  at  the  time  of 
making  said  grant. "^^  A  municipality  may,  in  the  reasonable 
exercise  of  its  authority,  for  the  public  good,  alter  a  street  by 
abandoning  a  part  thereof. ^^  Again,  the  fact  that  the  county 
anthorities  have  made  valuable  improvements  on  a  street  of  an 
incorporated  city,  and  that  before  said  incorporation  such 
street  was  part  of  an  established  county  road,  does  not  oust  the 
city  of  jurisdiction  over  such  street,  for,  upon  the  creation  of 
a  corporation,  it  becomes  vested  with  jurisdiction  over  all  ter- 
ritory within  its  corporate  Imts.^^ 


§  224a.  Htmcipal  powers — Streets  and  street  railways  — 
Territory  incorporated  as  city  —  Abutting  owners  —  Highest 
bidder  —  Decisions. —  It  is  held  that  the  incorporation  of  terri- 
tory as  a  city  vests  the  control,  of  the  streets  and  railway  lines 
existing  thereon,  in  the  mimicipal  authorities  and  that  they 
will  succeed  in  such  control  the  county  supervisors  in  whom  it 
existed  prior  to  such  incorporation  of  the  city.^^  If  it  does 
not  appear  that  poles  and  trolley  wires  for  a  street  railway  will 
interfere  with  the  right  of  access  to  abutting  property  an  ordi- 
nance may  validly  grant  a  franchise  for  the  use  of  the  streets 
for  the  construction  of  such  lines  and  the  erection  of  the  neces- 
sary poles  and  stringing  of  wires,  even  though  such  grant  con- 
tains no  provision  allowing  compensation  to  owners  of  abutting 
property;  and  a  statute  is  not  unconstitutional,  because  of  im- 
posing an  additional  burden  on  the  owners  of  abutting  property 
without  compensation,  although  it  provides  for  the  incorpora- 
tion of  such  companies,  the  granting  of  franchises  to  them  for 
the  carrying  of  passengers  or  freight.''*     Under  the  California 


70  state,    Hutchinson    v.    Belmar, 

61  N.  J.  L.  443,  39  Atl.  643,  affd., 

62  N.  J.  L.  450;  Act  N.  J.,  ]896,  P. 
L.  339;  Act  N.  J.,  1878  (Borough 
Acts). 

Ti  Florida  C.  &  R.  Co.  v.  Ocala 
Street  &  S.  R.  Co.,  39  Fla.  306,  22 
So.  692,  7  Am.  &  Eng.  R.  Cas.  (N. 
S. )  686,  under  McCld.  Fla.  Dig.,  p. 
248,  §  17. 


72AIn]and  v.  Atlanta  Consol.  St. 
Ry.  Co.,  108  Ga.  417,  34  S.  E.  6. 
See  also  chapters  XV  and  XVIIl, 
herein,  on  Construction  and  Em- 
inent Domain. 

7«  Newport  News  &  O.  P.  Ry. 
&  Elect.  Co.  V,  Hampton  Roads  Ry. 
&  Elect.  Co.,  102  Va.  795,  47  8.  E. 
839. 

7«  Linden  Land  Co.  v.  Milwaukee 
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statute  of  1901  a  street  railway  franchise  can  only  be  granted 
in  case  of  failure  of  the  successful  bidder  to  comply  with  the 
provisions  of  the  enactment  as  to  payment  within  the  pre- 
scribed period  to  the  next  highest  bidder  at  the  original  com- 
petitive  opening  of  bids,  and  an  ordinance  attempting  to  grant 
the  franchise  to  another  is  void  and  the  grantee  acquires  no 
rights  thereunder,  nor  is  such  an  ordinance  a  contract  within 
the  meaning  of  the  impairment  of  contract  clause  of  the  Fed- 
eral Constitution.'* 

§  225.  City's  right  to  grant  content  for  itreet  railway^  not 
property  —  Waste  of  property.—  The  right  of  a  municipality  to 
grant  consent  to  the  construction  and  operation  of  street  rail- 
way is  not  city  property  within  a  statute  authorizing  an  action 
to  prevent  waste  of  city  property,  and  a  grant  of  such  con- 
sent to  one  party  for  a  less  price  than  another  is  willing  to  pay 
does  not  come  within  such  statute."^® 

§  226.  Ordinance  as  to  paving  streets  and  railway  tracks.— 
Liability  of  abutting  owners.—  Where  a  city  ordinance  requires 
streets  to  be  paved  to  the  center,  at  the  cost  of  abutting  land- 
owners, but  excepting  cases  of  occupation  by  tracks  of  a  street 
railway,  in  which  case  the  latter  is  obligated  to  pave  between 
the  rails,  a  resolution  requiring  paving  on  both  sides  of  the 
street  does  not  include  that  part  which  the  railway  company 
is  obligated  to  pave.  Therefore,  if  a  city  neglects  to  require 
said  company  to  pave  between  its  tracks,  abutting  owners  are 
nevertheless  liable,  where  a  contractor,  under  a  valid  contract, 
has  paved  up  to  the  sides  of  the  tracks. "^^ 


Elect.  Ry.  &  Lighting  Co.,  107  Wis. 
493,  83  N.  W.  851.  See  Patten  v. 
City  of  Chattanooga,  108  Tenn.  197, 
65  S.  W.  414.  See  §§  295  et  seq., 
herein. 

T5  Pacific  Electric  Ry.  Co.  v.  Loa 
Angeles,  194  U.  S.  112,  24  Sup.  Ct. 
586,  48  L.  Ed.  896,  affg.  118  Fed. 
746. 

7«  Adamson  v.  Nassau  Elec.  R. 
Co.,  89  Hun  (N.  Y.),  261,  68  N. 
Y.  St.  R.  851,  34  N.  Y.  Supp.  1073. 

7T  Springfield  Cent.  Nat.  Bank  v. 
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Weaver,  137  Mo.  650,  37  S.  W.  609, 
affd.,  39  S.  W.  276. 

See  further  **  Paving  between 
tracks"  under  chapter  XXI  on 
Maintenance  and  Operation,  §  499, 
herein. 

As  to  paving,  restoring,  and  l^eep- 
ing  streets  in  repair  hy  street  rail- 
roads generally,  see  the  following 
cases :  —  A  lahama :  Montgomeiy  St. 
Ry.  Co.  V.  Smith  ( Ala.) ,  39  So.  757; 
Mobile  V.  Mobile  Light  &  Ry.  Co., 
141  Ala.  442,  38  So.  127.    Connedi- 
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§  226a.  Vendee  company  —  Extent  of  street  paving  —  Legal- 
ity of  order  as  to  —  Estoppel —*  Word  ^' restriction  "  as  eqniva- 
Icnt  to  condition.— ■  Where  a  street  railway  company  succeeded 
to  all  the  rights  of  its  vendor  company  and  at  the  date  of  the 
transfer  the  tracks  of  the  railway  were  laid  and  the  road  oper- 
ated in  the  ways  granted  by  a  board  of  aldermen  under  an 
original  location  subject  to  certain  restrictions  and  the  com- 
pany was  required  to  lay  out  and  maintain  paving  within  cer- 
tain streets  according  to  specifications,  the  compliance  of  the 
company  with  its  terms  was  held  not  to  estop  either  party  to 
contest  the  legality  of  the  order.  And  where  the  order,  tmder 
the  most  favorable  construction  required  the  company  to  as- 
sume the  expense  of  paving  where  the  streets  were  unpaved, 
either  for  the  full  width  of  two  streets  and  between  the  track 
01;.  tracks,  and  for  a  limited  distance  outside  of  the  rails  as  to 
the  remaining  streets  and  also  to  pave  with  the  same  material 
the  streets  already  paved,  but  the  surface  of  which  would  have 
to  be  removed  in  the  construction  of  its  roadway,  the  conten- 
tion that  such  general  requirement  is  limited  to  paving  only. 

Leg.  N.  320,  96  N.  W.  736.  Ne- 
braska: Lincoln,  City  of,  v.  Lin- 
coln St.  Ry.  Co.,  67  Neb.  469,  93 
N.  W.  766.  New  Jersey:  Cook  v. 
North  Bergen  Township  (N.  J.),  59 
Atl.  1035;  Fielders  v.  North  Jersey 
St  Ry.  Co.,  68  N.  J.  L.  343,  54 
Atl.  822,  53  Atl.  404,  revg.  67  N. 
J.  L.  76,  50  Atl.  633.  New  York: 
New  York  City  v.  Harlem  Bridge 
M.  &  F.  Ry.  Co.,  91  N.  Y.  Supp. 
557,  100  App.  Div.  257;  Rochester 
V.  Rochester  Ry.  Co.,  91  N.  Y. 
Supp.  87,  98  App.  Div.  521.  Penn- 
sylvania: West  Chester  Borough 
V.  West  Chester  St.  Ry.  Co.,  203  Pa. 
201,  52  Atl.  252;  Philadelphia  v. 
Hestonville  M.  &  F.  Pass.  Ry.  Co., 
203  Pa.  38,  52  Atl.  184;  Reading, 
City  of,  V.  United  Traction  Co.,  202 
Pa.  571,  52  Atl.  106.  Texas:  Ket- 
tle V.  City  of  Dallas,  36  Tex.  Civ. 
App.  632,  80  S.  W.  874;  Lar^o 
Elect.  &  Ry.  Co.  v.  Hamilton,  23 
Tex.  Civ.  App.  480,  66  S.  W.  998. 
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cut:  Hartford  v.  Hartford  St.  Ry. 
Co.,  76  Conn.  471,  53  Atl.  1010; 
Fair  Haven  &  W.  R.  Co.  v.  City  of 
New  Haven,  75  Conn.  442,  53  Atl. 
960.  Illinois:  Chicago  v.  Chicago 
Union  Traction  Co.,  199  111.  259,  65 
N.  E.  243,  59  L.  R.  A.  666;  Dan- 
ville St.  Ry.  &  Light  Co.  v.  Mater, 
116  111.  App.  519.  Louisiana: 
Shreveport  v.  Shreveport  Belt  Ry. 
Co.,  107  La.  785,  32  So.  189. 
Massachusetts:  Dunhar  v.  Old  Col- 
ony St.  Ry.  Co.,  188  Mass.  180,  74 
N.  E.  362 ;  Hyde  v.  City  of  Boston, 
186  Mass.  115,  71  N.  E.  118; 
Worcester  v.  Worcester  Consol.  St. 
Ry.  Co.,  182  Mass.  49,  64  N.  E. 
581;  Springfield  v.  Springfield  St. 
Ry.  Co.,  182  Mass.  41,  64  N.  E. 
577;  Boston  v.  Union  Freight  R. 
Co.,  181  Mass.  205,  63  N.  E.  412. 
Michigan:  Detroit  v.  Detroit  Ry., 
1.34  Mich.  11,  11  Det.  Leg.  N.  86, 
99  N.  W.  411;  Detroit  v.  Detroit 
United  Ry.^  133  Mich.  608,  10  Det. 
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and  excludes  the  cost  of  subsequent  maintenance  will  not  lio 
sustained.  It  was  also  decided  in  this  case  upon  constructioi^ 
of  the  statutes  authorizing  the  board  of  aldermen  and  select- 
men of  towns  to  grant  original  locations  to  street  railway  com- 
panies subject  to  such  *^  restrictions  "  as  they  deemed  the  put 
lie  interests  required,  that  the  word  "  restrictions  "  when  used 
in  connection  with  a  grant  of  interest  in  real  property  was  the 
legal  equivalent  of  the  term  "  conditions,"  and  therefore,  the 
board  of  aldermen  might  under  either  term  impose  a  limita- 
tion upon  the  full  and  unqualified  enjoyment  of  the  right  or 
estate  granted  in  the  use  of  the  streets ;  and  it  was  further  held 
that  said  board  had  authority  under  the  statutes  as  to  paving 
and  maintaining  the  streets  to  impose  a  condition  so  requiring 
within  the  legislative  intent  whereby  one  section  of  an  enact- 
ment, although  first  in  ordinal  number,  qould  be  considered 
as  supplementary  to  another  section,  and  so  warrant  the  im- 
position of  a  condition  as  to  paving  and  maintaining  a  street 
to  an  extent  greater  than  that  imposed  by  the  later  section.'^ 

§  226b.  Exemption  in  franchise  as  to  paving  streets  — Im- 
paring  obligation  of  contracts  —  Subsequent  legislation.-*  Un- 
der the  loiva  Code  '^^  street  railway  companies  are  subject  to 
legislative  control  in  the  occupancy  of  the  streets  and  although 
such  a  company's  franchise  exempts  it  or  its  assigns  from  anv 
requirement  to  pave  the  street  except  as  provided  in  such  fran- 
chise, such  provisions  do  not  constitute  a  contract  which  can- 
not be  affected  by  subsequent  legislation  imposing  a  paving  re- 
quirement.®^ 

§  227.  Municipal  powers  —  Temporary  electric  railway.— A 
temporary  electric  railway  for  the  accommodation  of  visitors 
to  an  exhibition  may,  it  is  held,  be  authorized  by  resolution  of 
a  city  council,  saving  the  recourse  of  persons  damaged  by  such 
construction.  But,  if  not,  the  authority  may  be  subsequently 
ratified  by  a  by-law.®^ 

78  Blodgett  V.    Worcester  Consol.  &  Ry.  Co.  v.  City  of  Marshalltown. 

St.  Ry.  Co.  (Mass.,  1906),  78  N.  E.  127    Iowa,    637,    103    N.   W.  1005. 

222;    Pub.   Stat.   c.   113,  §§   7,   32,  Examine  Atlanta  Consol.  St.  Ry.  Co- 

Pub.  Stat.  1898,  p.  748,  c.  578,  §  26.  v.  City  of  Atlanta,  111  Qa.  255,  36 

79 1  1619.  S.  E.  667. 

80  Marshal Itown   Light   &    Power  si  In  this  case  the  authorizatioii 
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§  228.  Municipal  liability  for  street  obstructions. —  Munici- 
pal corporations  are  responsible  for  damage  caused  to  travelers 
by  obstructions  placed  upon  the  highway  by  wrongdoers,  of 
which  such  corporations  have  or  ought  to  have  knowledge ;  and 
the  road  is  out  of  repair  when,  by  the  existence  of  such  obstruc- 
tions, it  is  I'^ndered  unsafe  or  inconvenient  for  travel.  Thus, 
where  telegraph  poles,  intended  for  the  construction  of  its  line, 
had  been  laid  by  a  telegraph  company  upon  the  highway,  en- 
croaching upon  the  traveled  portion,  and  the  plaintiflF,  being 
driven  by  one  F.  along  the  road  in  a  sulky  in  the  daytime,  and 
they  had  passed  several  of  the  poles  safely,  but  both  were  at 
that  moment  looking  at  an  object  off  the  road,  and  the  sulky, 
running  against  a  pole,  upset,  and  injured  the  plaintiff,  and  it 
was  proved  that  the  pathraaster  knew  of  the  poles  being  there, 
the  court  being  left  to  draw  inferences  as  a  jury,  it  was  held 
that  the  driver  was  guilty  of  contributory  negligence,  and  that 
the  plaintiff,  therefore,  could  not  recover,  although  the  defend- 
ants w^ould  otherwise  have  been  liable.*^^  If  the  poles  of  an 
electric  street  railway,  erected  with  the  consent  of  a  municipal- 
ity, are  placed  so  near  the  tracks  that  a  passenger  standing  on 
the  running-board  of  a  moving  open  car  is  struck  and  injured 
thereby,  said  pole  is  not  such  an  obstruction  in  the  street  as  to 
render  the  citv  liable.®^ 

§  228a.  Same  subject  continued. —  If  through  a  city's  negli- 
gence a  wire  erected  by  it  has  fallen,  occasioning  the  death  of 
a  person,  a  charter  provision  does  not  apply,  which  relieves  the 
city  from  liability  unless  notice  be  given  where  a  roadway  is 
out  of  repair  or  unlawfully  obstructed.®^  And  where  a  city 
has  notice  or  knowledge  that  trolley  wires  of  a  street  railway 
company  are  dangerous  to  the  public  because  such  wires  are 
rotten  and  rusted  and  break  frequently,  and  are  not  insulated 
and  have  no  guard  wires,  and  the  municipality  neglects  to 
abate  or  have  such  use  discontinued,  it  will  be  liable  to  pedes- 

waa  by  the  Montreal   city  council.  ^s  Kennedy  v.  City  of  Lansing,  99 

Ben  Teleph.  Co.  v.  Montreal  St.  R.  Mich.  518,  4  Am.  Elec.  Cas.  460. 

Co.,  Rapport's  Judic  Quebec,  6  Cour  »*  Twist  v.  City  of  Rochester,  55 

du  Banc  de  la  Reine,  223.  N.  Y.  Supp.  850,  37  App.  Div.  307, 

82  Castor  V.  Corporation   of   Aix-  affd.  165  N.  Y.  619,  69  N.  E.  1131. 
bridge,  39  Up.  Can.  (Q.  B.  R.)  113. 
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trians  and  travelers  for  injuries  sustained  from  such  wires,^ 
If  the  disturbed  condition  of  a  city  telephone  and  fire  alarm 
system  indicates  to  the  city  officers  that  the  fire  alarm  wire 
may  be  broken^  it  is  their  duty  to  investigate  to  ascertain  if  the 
wire  constitutes  a  dangerous  obstruction  in  the  street,  and 
notice  of  such  disturbance  will  be  notice  of  any  obstruction  of 
the  street  caused  by  the  breaking  of  such  wire.®*  So  a  duty 
may  be  imposed  upon  a  borough  to  inspect  telegraph  poles  and 
wires  by  reason  of  its  liability  to  pay  for  injuries  sustained 
from  the  dangerous  condition  of  the  same  owing  to  the  com- 
pany's neglect  to  inspect  and  supervise  such  poles  and  wires, 
and  the  city  can  not  recover  from  the  company  for  such  lia- 
bility for  injury  in  advance  of  its  happening.®'' 

§  229.  Power  of  municipality  to  resume  control  of  streets— 
Power  to  abate  nuisance. —  A  city,  in  resuming  control  of  streets 
upon  which  it  has,  by  virtue  of  its  charter  authority,  authorized 
the  construction  of  a  street  railway,  and  which  also  has  power 
to  improve,  preserve  and  repair  its  streets,  and  to  have  control 
over  them,  acts  as  the  State's  agent  within  that  provision  of 
the  Constitution  against  the  State's  depriving  any  person  of 
property  without  due  process  of  law.*®  In  order  to  enable  a 
village  council  to  abate,  by  ordinance,  a  street  railway,  as  con- 
stituting a  nuisance,  said  railway  must  be  such  in  fact,  al- 
though by  statute  the  village  has  supervision  of  corporate  pub- 
lic highways,  and  is  required  to  keep  them  open,  in  repair  and 
free  from  nuisances.®*  And  where  wires  are  strung  without  au- 
thority, they  constitute  an  encroachment  upon  public  rights, 
and  may  be  abated  as  a  nuisance  by  the  city  council,  and  the 
fact  that  the  purpose  of  the  unauthorized  use  may  be  useful  or 
of  no  injury,  makes  no  difference.*^    Again,  where  the  use  of 


M  Decatur,  City  of,  v.  Hamilton, 
89  III.  App.  561. 

86  Emporia,  City  of,  v.  Burns,  67 
Xan.  523,  73  Pac.  '94,  03  Kan.  285, 
65  Pac.  260.  A  case  of  fright  of 
horse  and  injury  to  occupant  of  car- 
riage. 

w  Norwood,  Borough  of,  v.  West- 
em  Union  Teleg.  Co.,  25  Pa.  Super. 
Ct.  406. 

4121 


88  Iron  Mountain  R.  Co.  y.  Mem- 
phis (U.  S.  C.  C.  A.,  6th  Cir.),  96 
Fed.  113,  37  C.  C.  A.  410. 

8tt  Mill  Creek  Valley  St.  R.  Co.  t. 
Carthage,  18  Ohio  C.  C.  216;  Ohio 
Rev.  Stat.,  §  2640. 

00  Newman  v.  Avondale  (C  P., 
Ohio),  31  W.  Bull.  123,  4  Am.  Elec 
Cas.  85.    See  §  870,  herein. 
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the  streets  and  alleys  of  a  city  by  poles  and  wires  is  imautfaor- 
ized  it  constitutes  a  public  nuisance  which  a  court  of  equity 
will  not  aid  in  protecting ;  as  in  a  case  where  the  term  ^'  public 
roads  "  in  a  statute  is  held  not  to  constitute  such  streets  and 
alleys  so  as  to  authorize  their  occupation  by  telegraph  and  tele- 
phone companies.^^  But  a  city  cannot  oust  a  telephone  com- 
pany from  the  use  of  its  streets  simply  because  the  agreement 
therefor  has  expired.  It  must  appear  that  no  other  agreement 
can  be  made,  and  that  the  company,  after  failure  to  agree,  has 
failed  to  apply  to  the  court,  under  the  statutory  provision,  to 
fix  the  mode  of  use.** 

I  229a.  Power  of  municipality  to  revoke  or  annul  franduse 
—  Contract  rights  —  Impairing  obligation  of  contraots  —  Ordi- 
nances.—* Where  an  ordinance  granting  a  franchise  is  accepted, 
and  the  city  charter  empowers  such  grants,  and  such  consent 
to  the  occupancy  of  the  streets  by  a  telephone  company  is  the 
grant  of  an  easement  and  a  conveyance  of  an  estate  or  property 
interest,  and  the  exercise  of  a  proprietary  or  contractual 
right  rather  than  legislative,  such  franchise  is  irrevocable 
unless  the  power  to  alter  or  revoke  is  reserved.®*  In  North 
Dakota  a  company  which  has  accepted  an  ordinance  empower- 
ing it  to  establish  a  telephone  system  and  has  made  expendi- 
tures thereunder,  the  city  obtaining  benefits  thereby,  has,  by 
reason  of  the  contractural  relation,  created,  a  vested  right 
which  cannot  be  impaired  by  subsequent  action  of  the  city, 
directly  or  indirectly  annulling  it  for  purposes  not  public,  and 
for  purposes  of  a  personal  or  private  nature.**  So  in  Minne- 
sota a  grant  by  ordinance  of  a  right  to  use  a  city's  streets  by 


•1  Nebraska  Teleph.  Co.  v.  West- 
ern Independent  Long  Distance 
Teleph.  Co.,  68  Neb.  772,  96  N.  W. 
18,  8  Am.  Elec.  Cas.  32. 

92  State,  Matthews  v.  Central  Un. 
Teleph.  Co.,  14  Ohio  C.  C.  273,  7 
Ohio  Dec.  536. 

•3  Morristown,  City  of,  v.  East 
Tenn.  Teleph.  Co.,  115  Fed.  304,  53 
C.  C.  A.  132,  8  Am.  Elec.  Cas.  3. 
Sec  Duluth,  City  of,  v.  Duluth 
Teleph.  Co.,  84  Minn.  486,  87  N. 
W.  1128,  8  Am.  Elec.  Cas.  136. 


Leffislative  potcer  to  alter,  annul 
or  revoke  frtinohiee,  see  §§  212  et 
seq.,  herein. 

When  grant  of  franchiee  «  eon- 
tract,  when  revoeahle  hj  State  and 
when  cannot  be  impaired.  See  Mo- 
rawetz  on  Private  Corp.  (ed.  1682), 
§§  422-424,  427,  428,  430  433, 
481;  10  Cyc.  p.  1272,  (b).  Article 
by  Judge  Seymour  D.  Thompson. 

M  Northwestern  Teleph^  Ezch.  Co. 
V.  Anderson,  12  N.  Dak.  585,  98  N. 
W.  706. 
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the  erection  of  poles  and  wires  of  a  telephone  company  under 
certain  conditions  as  to  permits  and  directions  as  to  placing 
poleSj  constitutes,  when  accepted  and  acted  upon  by  the  com- 
pany a  contract  which  cannot  be  arbitrarily  and  unreasonably 
repealed  or  amended  so  as  to  impair  rights  acquired  there- 
under; nor  can  the  municipality,  by  subsequent  regulations, 
without  necessity  or  the  demands  of  public  convenience,  ar- 
bitraily  impose  additional  burdens  upon  the  company  clearly 
beyond  the  exercise  of  the  police  power,  especially  so  where 
investments  and  expenditures  have  been  made  in  good  faith  in 
reliance  upon  such  ordinance.®^  Again,  the  adoption,  by  elec- 
tors of  a  city,  of  a  statute  providing  for  the  sale  of  city  fran- 
chises, cannot  operate  to  deprive  a  telephone  company  of  its 
rights  where  it  was  duly  incorporated  and  organized  under  a 
general  statute  and  had  exercised  such  rights  prior  to  the  pas- 
sage of  the  statute  so  adopted  by  the  electors.®^  If  a  franchise 
granted  by  a  city  ordinance  specifies  no  term  for  its  existence 
and  under  the  State  law  it  would  continue  for  twenty  years 
and  there  is  no  reservation  of  the  right  of  revocation,  the  city 
has  no  power  to  nullify  it  during  said  term.®^  In  West  Vir- 
ginia a  grant,  not  exclusive,  by  a  municipality,  of  the  use  of 
its  streets  for  the  conveyance  of  electricity  constitutes  a  fran- 
chise and  valid  contract  within  the  State  and  Federal  Constitu- 
tions, prohibiting  the  enactment  of  laws  impairing  the  obli- 
gation of  contracts.®® 

§  229b.  Same  subject. —  In  a  Federal  case  there  was  a  con- 
solidation of  companies,  under  the  authority  of  a  city  ordi- 
nance imposing  certain  conditions,  and  the  franchise  of  one  of 
the  constituent  companies  having  expired,  certain  rights  were 

OB  Northwestern    Teleph.    Co.    v.  Fed.  641.    See  this  case  also  as  to 

Minneapolis,   81   Minn.   140,   83   K.  termination  by   motion   and  notice 

W.  527,  86  N.  W.  69,  53  L.  R.  A.  under    a    proviso    that    the   rights 

175,   7    Am.    Elec.    Cas.    168,    179;  granted    should    be    for    designated 

Duluth   V.   Duluth   Teleph.   Co.,   84  period    and    until    terminated    by 

Minn.  486,  87  N.  V^.  1128,  8  Am.  resolution  of  the  mayor,  and  coun- 

Elec.  Cas.   136.  cilmen,  upon  notice  of  six  months. 

»o  State,  Wisconsin  Teleph.  Co.  v.  »8  Clarksburg  Elect.  Light  Co.  v. 

City  of  Sheboygan,  114  Wis.  505,  90  City  of  Clarksburg,  47  W.  Va.  739, 

N.  W.  441,  8  Am.  Elec.  Cas.  155.  35   S.   E.   994,   50  L.  R.   A.  142,  7 

»7  0ld   Colony  Trust  Co.  v.  City  Am.  Elec.  Cas.  25. 
of  Wichitji.  123  Fed.  762,  affd.  132 
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granted  to  the  consolidated  company  relating  to  the  use  of  elec- 
tricity on  all  its  lines,  and  the  construction  and  maintenance 
of  extensions  in  connections  with  its  main  line,  the  expiration 
of  the  grants  or  franchises  was  fixed  at  the  same  time  as  that 
of  the  main  line,  and  the  obligations  imposed  by  the  ordinances 
were  accepted  and  fulfilled.  It  was  decided  that  the  attempt 
to  take  away  the  contract  rights  of  the  consolidated  company 
by  a  grant  of  renewal  of  the  expired  constituent  franchise  to 
another  company  impaired  the  obligation  of  contracts  and  was 
invalid  and  unconstitutional.*®  Under  an  Indiana  decision 
not  only  is  a  city  council  empowered  to  regulate  the  manner  of 
use  of  electric  light  wires  and  poles,  but  it  may  also  retain  the 
right  to  revoke  at  pleasure  the  license  or  privilege  of  the 
grantee,  where  the  State  statute  empowers  the  city  to  grant 
franchises  for  the  erection  of  such  poles  under  such  restrictions 
as  its  council  may  in  its  discretion  consider  proper,^  and  a 
provision  in  an  ordinance  permitting  the  laying  of  conduits 
in  streets  upon  condition  that  they  shall  be  removed  at  any 
time  when  directed  by  the  city  council  does  not  grant  a  right  of 
property  in  the  street  which  is  absolute  and  irrevocable.  A 
reservation  of  a  right  of  revocation  in  an  ordinance  granting  a 
franchise  may  properly  be  exercised  by  the  legislature,  such  a 
reservation  being  a  limitation  upon  the  right  to  continue  the 
peculiar  use  of  the  street  granted  by  the  ordinance.^  In  a 
Maryland  case  it  is  decided  that  although  a  city  charter  requires 
pay  for  the  privilege  of  using  the  streets  for  railway  tracks 
and  empowers  the  city  to  purchase  franchises  after  a  certain 
time,  such  provisions  are  not  inconsistent  with  an  ordinance 


99  Cleveland  Elect.  Ry.  Co.  v. 
mtj  of  Cleveland,  135  Fed.  368, 
affd.  201  U.  S.  529. 

1  Coverdale  v.  Edwards,  155  Ind. 
374,  58  X.  E.  495,  7  Am.  Elee.  Cas. 
15.  The  statute  delegated  exclusive 
control  of  its  streets  to  the  city. 
"The  legislature  confided  an  un- 
reserved discretion  to  the  council. 
The  unqualified  right  to  grant  or 
refuse  at  discretion  carries  with  it 
the  right  to  impose  an}'  terms  on 
the  grant  not  forbidden  by  law. 
The  diflcretioD  of  the  council  is  not 


confined  by  the  law  to  the  mere  re- 
striction of  methods  of  use,  and 
therefore  extends  to  restrictions  of 
time,"  id.,  per  Baker,  C.  J. 

2  Boston  Elect.  Light  Co.  v.  Bos- 
ton Terminal  Co.,  184  Mass.  566,  69 
N.  E.  346,  8  Am.  Elec.  Cas.  50. 

As  to  statutes  relating  to  use  of 
conduits  not  conveying  property 
rights,  see  New  England  Teleph.  & 
Teleg.  Co.  v.  Boston  Terminal  Co., 
182  Mass.  397,  65  N.  E.  835,  8  Am. 
Elec.   Cas.    132. 
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granting  a  revocable  right  to  a  street  car  company  to  use  its 
streets,  and  such  ordinance  is  not  repealed  by  the  charter  in 
such  case,  nor  where  it  also  provides  against  impairing  vested 
rights  or  impairing  or  releasing  existing  contracts  and  that  all 
ordinances  not  inconsistent  therewith  shall  be  continued  until 
changed  or  repealed,  grants  of  franchises  being  also  revocable 
under  the  charter.'  In  an  Illinois  case  where  the  question  was 
one  of  exclusive  franchise  and  the  rights  of  a  subsequent 
grantee  to  use  the  streets,  and  whether  there  was  such  an  inter 
ferenoe  with  the  rights  of  appellant  as  to  warrant  the  issuance 
of  injunction,  the  ordinance  expressly  reserved,  in  the  grant 
to  appellant,  the  power  to  grant  the  right  of  way  through  the 
streets  and  the  use  of  the  necessary  poles  and  wires  of  another 
telephone  company  than  the  appellant,  and  the  court  declared 
that  if  there  had  been  no  such  provision  the  city  had  no  power 
under  the  State  laws  to  grant  an  exclusive  right  The  injunc- 
tion was  refused.*  A  municipality  may  also  be  estopped  by  its 
acts  from  revoking  a  franchise  for  the  use  of  its  streets.^ 

§  229c.  Powers  of  municipality  —  Forfeiture  of  franchise.— 
A  city  cannot  forfeit  and  destroy  a  franchise,  easements  and 
property  of  a  public  service  corporation  except  upon  authority 
of  a  court  of  competent  jurisdiction  in  a  proper  case  or  pro- 
ceeding.® If,  however,  the  corporation  is  violating  its  charter 
or  the  laws  of  the  State,  it  is  liable  to  a  proceeding  to  forfeit 
its  charter,  but  the  ordinance  of  the  common  council  granting 
permission  to  erect  poles  and  wires  cannot  for  that  reason  be 
repealed.^  And  it  is  decided  that  a  city  cannot  forfeit  a  fran- 
chise for  non-user  because  of  non-use  occasioned  for  a  short 


3  United  Railways  A,  Elect.  Co.  v. 
Hays.  92  Md.  409,  48  Atl.  364. 

*  Chicago  Teleph.  Co.  v.  North- 
western Teleph.  Co.,  109  IH.  324, 
65  N.  E.  320,  8  Am.  Elec.  Cas.  81, 
affg.   100  111.  App.  57. 

8  Wyandotte  Elect.  Light  Co.  v. 
City  of  Wyandotte,  124  Mich.  43,  7 
Am.  Elec.  Cas.  43. 

See  Phillipsburg  Elect.  L.,  H.  A; 
P.  Co.  V.  Phillipsburg,  66  N.  J.  L. 
505,  40  Atl.  445,  8  Am.  Elec.  Cas. 
149. 
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«  Nebraska  Teleph.  Co.  v.  City  of 
Fremont  (Neb.),  99  N.  W.  811. 
See  §§  210  et  seq.,  herein. 

That  forfeiture  can  only  he  orf- 
judged  at  suit  of  State,  see  Mora- 
wetz  on  Private  Corp.  (ed.  1882),  J 
654.  See  10  Cyc.  p.  1272  (b).  Ar- 
tide  by  Judge  Seymour  D.  Thomp- 


Bon. 


T  Phillipsburg  Elect.  L.,  H.  A  P. 
Co.  V.  Philipsburg,  66  X.  J.  L.  505. 
49  Atl.  445»  8  Am.  Elec.  Cas.  149. 
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time  by  financial  troubles  and  thereafter  by  the  refusal  of  the 
city  to  authorize  repairs  when  it  may  reasonably  regulate  the 
method  and  time  under  and  within  which  such  repairs  may  be 
made.^ 

§  229d.  Hnnicipal  power  —  Semoval  of  telephone  poles  and 
wires. —  Where  the  charter  confers  no  such  power  upon  a  city 
it  cannot  arbitrarily  remove  telephone  poles  and  wires,®  and  it 
is  declared  in  a  New  Jersey  case  that  a  provision  in  a  munici- 
pal ordinance  that  makes  it  the  duty  of  a  mere  executive  officer 
to  remove  all  the  property  of  a  telephone  company  from  the 
streets  of  a  city,  and  so  destroy  property,  without  notice  to  its 
owner  and  without  a  semblance  of  judicial  process  other  than 
"  the  complaint  of  any  person  "  is  so  extraordinary  and  drastic 
a  proceeding  as  to  suggest  doubts  of  its  legality.^  ^  But  where 
there  is  no  abuse  of  discretion  and  changed  conditions  and  in- 
creased traffic  so  necessitate  road  commissioners  will  not  be 
restrained  from  interfering  with  telephone  poles  and  wires  in 
a  public  road.** 

§  229e.  Municipal  power  —  Street  railway  —  Moving  or 
lowering  tunnel  in  nav^ble  water  —  Contract  right — A  mu- 
nicipal ordinance  giving  permission  to  a  street  railroad  com- 
pany to  construct  a  tunnel  under  a  navigable  stream,  the  law 
of  the  State  providing  that  railways  shall  not  be  constructed  so 
as  to  interrupt  the  navigation  of  any  water  in  the  State,  does 
not  amount  to  a  contract  under  the  contract  clause  of  the  con- 
stitution, so  that  the  city  could  not  subsequently  require  the 
company  to  lower  the  tunnel  so  as  not  to  interfere  with  the  in- 
creased demands  of  navigation ;  nor  in  the  absence  of  any  pro- 


s  Seaboard  Teleg.  &  Teleph.  Co.  v. 
Kearny,  74  N.  Y.  Supp.  15,  68 
App.  Div.  283. 

» Northwestern  Teleph.  Exch.  Co. 
V.  City  of  Minneapolis,  81  Minn. 
140,  83  N.  W.  527,  86  N.  W.  69,  53 
L.  R.  A.  175,  7  Am.  Elec.  Cas.  168, 
179.     See  §  245,  herein. 

Removal  of  telephone  wires  —  lo- 
cnl  potcers,  see  National  Teleph. 
Co.    V.    St.    Peter    Port,    Guernsey 

27 


(constable),    69    L.    J.    P.    C.    74, 
[1900]  A.  C.  317,  82  L.  T.  398. 

10  South  Jersey  Teleg.  Co.  v.  City 
of  Woodbury,  (N.  J.,  1906),  63  Atl. 
4.  Remark  of  Garrison,  J.,  in  a 
case  where  the  only  question  decided 
was  that  the  ordinance  was  void  be- 
cause not  passed  in  accordance  with 
the  terms  of  the  city  charter. 

11  American  Teleg.  &  Teleph.  Co. 
V.  Harborcreek  Township,  23  Pa. 
Super.  Ct.  437. 
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vision  to  that  eiffect^  would  it  be  construed  as  containing  an 
implied  oovenant  that  the  municipality  would  bear  the  expense 
of  such  alteration  required  by  subsequent  ordinances.  A  mu- 
nicipality is  under  the  duty  of  protecting  the  unobstructed  nav- 
igation of  navigable  rivers  under  its  jurisdiction ;  and  it  cannot 
be  exempted  therefrom  by  making  agreements  in  r^ard  thereto. 
Courts  may  also  look  through  and  beyond  mere  forms,  and  in- 
terfere, whenever  necessary,  for  the  protection  of  private  rights 
against  an  illegal  arbitrary  exercise  of  governmental  power. 
The  right  of  a  railroad  company  to  maintain  a  tunnel  imder  a 
navigable  river  is  subject  to  the  paramount  public  right  of 
navigation,  and  where  it  has  been  constructed  under  municipal 
ordinance  and  a  State  law  providing  that  it  shall  not  interrupt 
navigation,  the  duty  of  not  obstructing  navigation  is  a  continu- 
ing one;  and  if  the  increased  demands  of  navigation  at  anv 
time  require  a  deeper  channel  than  when  the  tunnel  was  orig- 
inally constructed,  it  is  within  the  power  of  the  municipality 
to  ocxmpel  the  railroad  company  at  the  latter's  own  expense  to 
either  remove  the  tunnel  or  lower  it  to  conform  with  the  neces- 
sities of  commerce,  and  to  the  rule  established  by  Act  of 
Congress,  and  such  action  of  the  municipality  is  not  unconsti- 
tutional, and  does  not  amount  either  to  taking  the  property  for 
public  use  without  compensation,  or  depriving  the  company  of 
its  property  without  due  process  of  law.*^ 


§  230.  Resolution  or  ordinance  —  Method  of  making  mniiici- 
pal  decision.—  It  is  firmly  settled  that  "  where  a  statute  com- 
mits the  decision  of  a  matter  to  the  common  council  or  other 
legislative  body  of  a  city,  and  is  silent  as  to  the  method  in 
which  the  decision  shall  be  made,  it  may  be  made  either  hv 
resolution  or  by  ordinance.  Or  to  state  the  rule  in  another 
form,  where  no  method  is  prescribed  in  which  a  municipality 
shall  exercise  its  power,  but  it  is  left  free  to  determine  the 
method  for  itself,  it  may  act  either  by  resolution  or  ordinance. 
One  method  is  just  as  effectual  in  point  of  law  as  another."  '^ 

"  West  Chicago   St.   Rd.   Co.    v.  Ry.  Co.,  47  N.  J.  Eq.  380,  3  Am. 

People  ex  rel.  City  of  Chicago,  201  Elcc.  Ca«.  283,  294,  2%  Atl.  859,  cit- 

U.  S.  606,  26  Sup.  Ct.  618,  60  L.  ing  State  v.  Jersey  City,  3  Dutch. 

Ed.  801,  affg.  214  111.  0,  73  N.  E.  493;    City  of  Burlington  v.  Dcnni 

393,  four  justices  dissenting.  son,  13  Vr.    (X.  J.)    165;  Butler  v. 

iBHalsey   v.   The   Rapid   Transit  Passaic,  15  Vr.   (N.  J.)  171. 
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**  It  is  further  urged  that  the  city  cannot  properly  undertake 
the  erection  of  the  plant  (electric  light),  except  by  the  adop- 
tion of  an  ordinance  providing  therefor,  a  resolution  to  that 
effect  being  insufficient.  The  statute  of  Iowa  creating  munici- 
pal corporations  does  not  make  clear  when  the  municipal  action 
should  be  by  ordinance,  as  distinguished  from  a  resolution.  If 
the  passage  of  an  ordinance  is  needed  to  authorize  the  city  to 
enter  upon  the  work  of  erecting  and  maintaining  an  electric 
plant,  such  course  is  still  open  to  the  city.  I  do  not  think  the 
adoption  of  an  ordinance  was  necessary  to  authorize  the  sub- 
mission of  the  question  to  a  vote  of  the  electors.  The  statute 
provides  that  the  council  may  order  the  submission  of  the  ques- 
tion to  a  vote,  or  that  the  mayor  may  order  the  submission  upon 
petition  of  a  requisite  number  of  taxpayers,  and  this  precludes 
the  idea  of  the  necessity  of  adopting  an  ordinance  as  an  essen- 
tial prerequisite  to  submitting  the  matter  to  the  electors.  It 
is  the  action  of  the  voters  under  the  provisions  of  the  statute 
that  authorizes  the  city  authorities  to  undertake  the  erection  of 
the  plant;  and  even  though  there  may  be  force  in  the  sugges- 
tion that  an  ordinance  specifically  providing  for  the  erection 
thereof  ought  to  be  passed,  I  do  not  see  that  the  fact  that  such 
ordinance  has  not  yet  been  adopted,  caills  for  action  on  the 
part  of  the  court  by  way  of  injunction."^*  It  would  seem, 
therefore,  unless  there  is  some  express  or  necessarily  implied 
requirement  of  the  charter  to  the  contrary,  or  unless  there  is 
somthing  in  the  very  nature  of  the  subject  of  municipal  legis- 
lative action  which  of  necessity  would  imply  the  need  of  an  or- 
dinance, that  the  acts  of  a  municipal  body  may  be  evidenced  as 
well  by  resolution  as  by  ordinance,  although  it  is  said  that  the 
former  only  relates  to  matters  of  a  special  and  temporary  char- 
acter, while  the  latter  refers  to  some  permanent  rule  of  conduct. 
But,  if  the  charter  requires  the  exercise  of  municipal  power  to 
be  by  ordinance,  it  is  imperative.'*^     Where,  however,  a  city 


1*  Thomson-Houston  Elcc.  L.  Co. 
V.  City  of  Newton  (U.  S.  C.  C,  S. 
D.  Iowa),  42  Fed.  723,  3  Am.  Elec. 
Cas.  507,  613,  per  Shiras,  J.:  "  By 
chapter  11,  Acts  22,  General  Assem- 
bly. Iowa,  it  was  enacted  that  cities 
Hliould  have  power  to  establish  and 
maintain  electric  light  plants  or  to 


authorize  the  erection  of  the  same, 
*  but  no  such  works  shall  be  erected 
or  authorized  until  the  majority  of 
the  voters  of  the  city  or  town  at  a 
general  or  special  election  by  vote 
approve  the  same.'" 

J5  1    Dill,    on    Mun.    Corp.     (4th 
ed. ) ,  §  307,  note  on  pp.  384,  386,  § 
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charter  confers  the  power  of  granting  street  franchises  by  ordi- 
nance it  is  not  competent  to  make  such  grant  by  resolution ;  but 
where,  by  statute  or  charter,  power  is  conferred  upon  a  munici- 
pal council  and  is  silent  as  to  the  mode  of  action  the  decision 
may  be  by  ordinance  or  resolution  in  the  discretion  of  the 
coimcil.^® 

§  230a.  Electric  light  contracts  —  Hethod  of  making  munic' 
ipal  decision. —  Where  an  ordinance  contains  the  terms  of  a 
contract  for  the  furnishing  of  electric  lights  to  a  city,  but  the 
number  of  lights  and  their  location  within  the  limits  pre- 
scribed by  the  ordinance  are  made,  by  the  terms  thereof,  to 
depend  upon  the  order  of  the  city,  and  not  upon  further  nego- 
tiation, such  order  need  not  be  made  in  the  form  of  an  ordi- 
nance, the  order  being  properly  expressed  by  an  entry  on  the 
records.  And  the  force  of  this  proposition  is  not  lessened  by  a 
provision  of  the  city  charter  that  it  can  only  contract  by  ordi- 
nance, the  number  and  location  of  the  lamps  not  being  a  matter 
of  contract;  the  company  having  no  option  to  do  or  refuse  to 
do.^^  In  Pennsylvania,  in  the  absence  of  a  general  ordinance 
providing  for  lighting  of  a  borough  and  authorizing  the  mak- 
ing of  contracts  from  year  to  year,  or  at  stated  periods,  a  reso- 
lution of  the  borough  council  accepting  the  bid  of  an  electric 
light  company  to  light  the  streets  for  five  years,  and  directing 
the  proper  officials  to  execute  a  contract  with  the  company, 
must  be  submitted  to  the  chief  burgess  for  his  approval.  In 
such  a  case  an  ordinance  passed  many  years  before  to  prevent 
interference  with  borough  lights  and  two  contracts  to  light  the 
streets  for  periods  of  five  years  each,  are  not  adequate  proof 
of  the  adoption  of  a  permanent  system  as  a  legislative  measure, 
which  required  only  executive  action  from  time  to  time  to 
carry  into  effect.^®  In  New  Jersey  a  contract  for  a  definite 
term  at  a  fixed  price  per  lamp  cannot  be  made  by  a  council  of 

309,  note  on  p.  389,  §  769,  note  on  it  Baxter  Springs,  City  of,  t.  Bax- 

p.  945,  citing  Newman  v.  Emporia,  ter  Springs  Light  &  Power  Co.,  64 

32  Kan.  456,  4  Pac.  815.  Kan.  591,  68  Pac.  63,  8  Am.  Elec 

16  Morristown,    City   of,   v.    East  Cas.  125. 

Tenn.  Teleph.  Co.,  116  Fed.  304,  53  i8  Jones  v.  Schulkill  Light,  Heat 

C.  C.  A.   132,  8  Am.   Elec.  Cas.  3,  &  Power  Co.,  202  Pa,   164,  61  Atl. 

per  Lurton,  Cir.  J.  762. 
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a  city  governed  under  chapter  52  of  the  Laws  of  1899,  except 
by  ordinance  or  resolution  submitted  to  the  mayor.*® 

§  230b.  Electric  wires  in  subway  —  Greater  New  York  char- 
ter—  Proper  anthority  to  give  consent. —  Prior  to  the  New  York 
charter  of  1897  the  proper  authority  from  which  a  corporation 
organized  under  the  transportation  corporations  law  was  re- 
quired to  obtain  consent  to  the  laying  of  electric  wires  in  a 
subway  was  the  board  of  aldermen  and  not  the  board  of  elec- 
trical control.  The  latter  could  not  give  a  franchise  to  such 
corporations  for  such  purpose.^^ 


"Piatt  V.  Englewood,  68  N.  J. 
L.  231,  52  Ail.  230;  Pamph.  Laws 
1899,  §§  15,  52. 

20  So  held  in  West  Side  Elect. 
Co.  V.  Consolidated  Teleg.  &  Elect. 
Subway  Co.,  96  N.  Y.  Supp.  609, 
110  App.  Div.  171,  construing  the 
following  statutes:  The  Transpor- 
tation corporations  law  1890,  c.  566, 
art.  VI,  §  61,  subd.  2,  Cumming  and 
Gilbert's  Annot.  Genl.  Stat.  &  Laws, 
X.  Y.,  p.  4239,  gives  certain  addi- 
tional powers  to  electric  light  cor- 
porations incorporated  for  the  pur- 
pose of  using  electricity  for  light, 
heat  or  power  in  cities,  towns  and 
villages  of  the  State  of  New  York, 
and  provides  for  the  consent  of  the 
municipal  authorities  for  the  lay- 
ing, erection,  and  construction  of 
suitable  wires  or  other  conductors, 
with  the  necessary  poles,  pipes  or 
fixtures  in,  on,  over  and  under  the 
streets,  etc.,  for  conducting  and  dis- 
tributing electricity  (amended  by 
Laws  1902,  c.  596,  4  Cumming  & 
Gilbert's  Annot.  Genl.  Stat.  &  Laws 
N.  Y.,  p.  1666).  The  Laws  of  1887, 
c.  716,  1  Cumming  &  Gilbert's  An- 
not. Genl.  Stat.  &  Laws  N.  Y.,  p. 
1363,  provides  for  a  board  of  elec- 
trical control  for  the  city  of  New 
York,  conferring  on  said  board  all 
the   powers    and    duties    heretofore 


possessed  by  the  board  of  commis- 
sioners of  electrical  subways  in  and 
for  the  city  and  county  of  New 
York  under  the  Laws  of  1885,  c. 
499,  and  also  all  the  powers  and  du- 
ties heretofore  conferred  or  imposed 
by  any  law  upon  the  local  author- 
ities of  the  city  of  New  York  in  re- 
spect to  the  placing,  erecting,  con- 
struction, suspension,  maintenance, 
use,  regulation  or  control  of  elec- 
trical conductors  or  conduits  or 
subways  for  said  electrical  con- 
ductors in  said  city  are  ex- 
clusively conferred  and  imposed 
upon  said  board  of  electrical  con- 
trol. The  Laws  1879,  c.  512, 
amended  by  Laws  1882,  c.  73  (re- 
pealed) provided  for  the  incorpora- 
tion of  corporations  for  lighting  by 
electricity  and  also  for  the  consent 
of  the  municipality  for  the  con- 
struction of  wires.  See  §  159,  here- 
in. 

That  municipal  assembly  (or 
board  of  aldermen  after  January 
1st,  1902)  are  the  municipal  au- 
thorities intended  by  Laws  1890,  c. 
566,  §  61,  see  Gee  v.  Northern 
Union  Gas  Co.,  168  N.  Y.  510. 

As  to  powers  of  village  trustees 
to  regulate,  see  People,  Montecello 
Tel.  Co.  V.  Trustees,  72  N.  Y.  Supp. 
350,  35  Misc.  675,  and  require  the 
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§  231.  Munioipal  powers  —  Electric  lighting  —  Generally.— 
The  power  of  a  city  or  other  local  government  within  a  State 
to  maintain,  purchase  or  lease  an  electric  lighting  plant  or  to 
contract  for  lighting  its  streets  and  public  places,  is  dependent 
upon  the  extent  of  the  authority  conferred,  and  also  upon  the 
manner  of  the  exercise  of  the  powers  granted.  It  may  likewise 
be  limited,  in  the  exercise  of  the  authority,  by  restrictions  upon 
its  power  to  create  an  indebtedness.  The  legislature  has  an 
undoubted  right  to  authorize  municipal  and  like  corporations 
to  erect,  maintain,  purchase,  sell  or  lease  electric  light  plants, 
or  to  contract  for  electric  lighting  of  its  streets.  But  it  is 
equally  true  that  it  cannot  confer  powers  upon  cities  in  mat- 
ters of  this  character,  except  within  constitutional  limits.  On 
the  other  side,  it  may,  in  matters  of  electric  lighting,  empower 
cities  and  other  local  governmental  agencies  to  do  and  perform 
all  acts  to  the  extent  of  the  constitutional  authorization  of  said 
legislature.  Such  municipalities  and  like  agencies  may  not 
only  exercise  the  express  powers  conferred,  but  may,  acting 
within  statutory  and  constitutional  limitations,  do  all  neces^ 
-sarily  incidental  acts  embraced  by  intendment  in  the  granting 
enactment  of  the  legislature.  These  rules  are  settled,  and  are 
sustained  not  only  by  the  cases  on  electric  lighting  within  this 
chapter,  but  the  principles  have  been  applied  in  numerous 
cases  involving  the  exercise  of  municipal  powers.^^ 


placing  of  wires  in  conduits.  See 
Village  of  Carthage  v.  Central 
New  York  Tel.  Co.,  96  N.  Y.  Supp. 
919,  110  App.  Div.  626. 

''t^ Florida:  Jacksonville  Elec.  L. 
Co.  ▼.  Jacksonville,  36  Fla.  229,  18 
So.  677,  30  L.  R.  A.  540,  12  Am. 
R.  &  Corp.  Rep.  626,  51  Am.  St. 
Rep.  24,  6  Am.  Elec.  Cas.  668. 
Indiana',  Crawfordsville  v.  Braden, 
130  Ind.  149,  28  N.  £.  849.  Kanr 
saa:  State  v.  City  of  Hiawatha,  53 
Kan.  477,  36  Pac.  1119.  Masaaohw 
aetie:  Citizens'  Gas  Light  Co.  v. 
Town  of  Wakefield,  161  Mass.  432, 
6  Am.  Elec.  Cas.  631,  87  N.  E.  444; 
Opinion  of  Justices,  150  Mass.  593, 
24  N.  E.  1084.  Michigan:  Mitchell 
V.  Ni^aunee,  113  Mich.  359,  71  N. 
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W.  646,  38  L.  R.  A.  157,  4  Det.  Leg. 
News,  318.  New  Yorki  Tuttle  v. 
Brush,  Elec  111.  Co.,  50  N.  Y.  Super. 
Ct.  464,  1  Am.  Elec.  Cas.  608,  514, 
515.  Pentufylvania:  Seitziager  v. 
Tamaqua,  187  Penn.  St.  539,  43 
Week.  N.  of  Cas.  236,  29  Pitts.  L 
Jour.  (N.S.)  215,41  Atl.  454;Kack 
V.  Chester,  175  Penn.  St.  101,  34  Atl. 
354;  Linn  v.  Chambersbui^  Bor- 
ough, 160  Penn.  St.  511,  4  Am. 
Elec.  Cas.  647,  28  Atl.  842.  Ten- 
nesaee:  Smith  v.  City  of  Nashville, 
88  Tenn.  (4  Pickle)  464.  Wiscon- 
ain:  Elmwood  v.  Reedsburgh,  91  Wi*. 
131,  64  N.  W.  885.  See  note  in  30 
Am.  St.  Rep.  225,  and  cases  through- 
out this  chapter. 


^UKicij^Ai.  LiaiiTii7G.  §§  23la,  2S}.b 


§  231a.  Monioipal  powers  —  El^otrio  lighting  gipiiemUyrr- 
DecisioiiB. —  In  WashiBgton  the  franchise  right  to  erect  9nd 
maintain  electric  light  and  power  plants  may  be  granted  by 
cities  of  the  fourth  class.^^  Under  a  !New  Jersey  docisioii 
authority  given  to  an  electrix;  light  company  to  erect  poles,  does 
not  exempt  it  from  the  requirement  of  a  subsequent  ordinance 
that  a  permit  shall  be  had  in  order  to  excavate  streets  and  high* 
ways.^^  And  in  that  State  a  general  designation  of  all  tb? 
streets  of  a  city  constitutes  a  suffici^it  compliance  with  a  stat- 
ute providing,  as  a  prerequisite  to  the  erection  of  poles  by  pri- 
vate companies  for  public  lighting,  that  there  shall  be  a  (^sig- 
nation  of  streets  by  cities.^^  Where  the  city  charter  author- 
izes the  city  council  to  prescribe  terms  upon  which  the  use  of 
streets  for  lighting  purposes  may  be  granted  it  is  empowered  to 
limit  the  time  for  completing  and  putting  the  plant  in  oper^r 
tion  and  to  take  a  bond  conditioned  accordingly.^^  A  staftu- 
tory  authority  to  contract,  given  a  city  councU^  for  eleetria 
lights  or  other  forms  of  lighting  extends  not  only  lx>  elect^ie 
lighting  but  also  to  gas  lights. ^^ 

§  231b.  Electric  lighting  —  Use  for  —  Private  9T  Jf^biic  pnr- 
pote  —  Consent  of  municipality  —  Abutting  properly  owT^n-^ 
Injunctions. —  It  is  held  in  New  Jersey  that  if  a  person  whp 
has  rightfully  placed-  poles  and  wires  in  a  street  £or  the  pur- 
pose of  lighting  the  street,  uses  them  wrongfully  for  private 
lighting,  he  does  not  thereby  lose  his  right  to  maintain  them  as 
against  the  owner  of  the  soil.^^  Under  an  Ohio  decision  the 
title  which  a  municipal  corporation  acquires  under  the  Sl»i/^ 
statute  ^^  to  streets  dedicated  by  a  proprietor  who  subdivides 
lots  for  sale,  is  held  for  the  use  of  the  public  for  street  purposes. 
And  where  a  private  lighting  company  places  its  poles  at  the 

22  state  ▼.  Taylor,  36  Wash.  607,  As  to  respective  rights  of  jiejmri' 

70  Pac.  286.  menta  of  public  aaletjr  and  of  puMie 

S3  Cook   V.    North   Bergen   Town-  works  in  regvd  to  oity  IjigK^ji^  % 

ship  (N.  J.  L.),  50  All.  1035.  Philadelphia,  aee  McXntfK  w.  QiCr 

24  Meyers  v.  Hudson  County  Elec.  of  PfailadelpUa,  24  P«.  Co.  Ot.  ft. 

Co.,  63  N.  J.  L.  573,  44  Atl.  713,  439,  4  F^  DiaL  R.  714. 

revg.  37  Atl.  618.  27  French  t.  Robb,  «7  ¥.  J.  Latr 

a«  City    of    Salem    v.    Anson,    40  260,  51  Atl.  500,  a  Ajoer.  i&lee.  .C^ 

Oreg.  339,  67  Pac.  190.  238. 

2«  Gas  &  Coke  Co.  of  New  Albany  w  fiev.  Stat.  361 
V.   City  of  New   Albany,   159   Ind. 
406,  50  N.  £.  176. 
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curb  in  the  street  and  strings  thereon  electric  light  cable  lines 
and  wires  for  the  purpose  of  furnishing  light  and  energy  to 
private  takers,  such  acts  constitute  a  diversion  of  the  street 
from  the  purposes  to  which  it  was  dedicated,  and  is  also  a 
taking  of  the  property  of  the  abutting  owner  within  the  mean- 
ing of  the  bill  of  rights.  Such  placing  of  poles,  lines,  and  wires, 
is  none  the  less  an  unauthorized  taking,  even  though  the  city 
authorities  consent  thereto.  In  the  case  of  streets  dedicated  as 
above  stated  the  owner  of  a  lot  abutting  thereon  has  a  property 
interest  therein  in  front  of  his  lot.  Such  interest  cannot  be 
taken  against  his  will  except  upon  compensation  as  provided 
by  the  constitution.  If  it  appears  that  the  acts  of  the  lighting 
company  in  so  placing  its  poles,  lines,  and  wires  were  done 
without  the  plot  owner^s  knowledge  and  consent  and  that  he  will 
be  injured  in  his  property  interest  by  their  maintenance  to  an 
extent  appreciable  in  character  and  amount,  such  owner  has  a 
right  to  an  injunction  against  such  maintenance  and  an  order 
for  removal.^* 


§  231c     Electric   lighting  —  Abutting  owners  —  Injimctioii. 

—  It  is  determined  that  where  a  municipality  owns  the  fee  of 
the  streets  it  may  authorize  the  erection  and  maintenance  of 
poles  and  wires  in  the  streets  for  the  purpose  of  furnishing 
light  for  the  municipality  and  its  inhabitants,  provided  that 
the  ordinary  use  of  the  street  for  purposes  of  travel  is  not 
thereby  materially  obstructed,  and  an  abutting  owner  is  not 
entitled  to  an  injunction  in  such  a  case,  except  that  it  is  shown 
that  he  has  sustained  special  and  irreparable  damages  different 


29  Callen  v.  Columbus  Edison 
Elect.  Light  Co.,  66  Ohio  St.  166,  8 
Amer.  Elect.  Cas.  243,  64  N.  E.  141. 
The  court,  per  Spear,  J.,  said: 
"  Nor  can  it  avail  defendant  that 
the  city  of  Ck>lumbu8  has  given  con- 
sent to  the  use  of  these  streets, — 
and  we  do  not  undertake  to  deter- 
mine here  whether  such  consent  has 
or  has  not  been  legally  given;  for 
the  city  has  and  can  have  no  power 
to  legalize  or  sanction  such  taking. 
The  electric  lighting  by  defendant 
is  not  of  the  streets  and   for    the 
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city.  It  is  wholly  for  private  use. 
Hence  it  is  a  private  purpose,  and 
not  a  streeet  purpose  in  any  aspect 
of  it.  Its  use  of  these  streets  is 
not  such  as  was  contemplated  by 
the  original  dedication.  On  tlie 
contrary,  the  maintenance  of  its 
structures  devolves  new  burdens 
upon  the  land, —  burdens  calculated 
to  materially  impair  the  rights  of 
the  owner  in  the  street." 

See  as  to  abutting  owners,  §§  296 
et  seq.  herein. 
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in  kind  and  character  from  those  sustained  by  other  property 
owners  or  the  public  generally. ^^  If  an  electric  light  company 
has  obtained  the  consent  of  the  owners  of  the  soil  it  may  string 
its  wires  in  the  public  streets  of  a  borough,  as  such  company 
has  the  right  to  exercise  its  street  privileges  until  an  ordinance 
is  passed  by  the  borough  regulating  the  use  of  its  streets  or  the 
manner  of  exercise  by  the  company  of  its  rights  or  privileges 
in  the  streets.  And  a  preliminary  injunction  will  issue  against 
the  borough  and  its  officers  to  restrain  them  from  exercising  a 
claimed  right  to  cut  the  wires  because  strung  in  the  borough 
streets  without  the  previous  action  of  the  borough  council,  the 
injury  in  such  case  being  one  for  which  no  adequate  remedy  or 
compensation  can  be  had  at  law,  as  it  is  continuous  and  threat- 
ened to  be  repeated.^^ 

§  231d.  Bight  to  extend  electric  light  lines  beyond  specified 
limits. —  If  the  terms  of  the  charter  of  an  electric  light  com- 
pany are  sufficiently  broad  it  may  extend  its  lines  into  an  ad- 
joining town  even  though  such  town  is  not  expressly  men- 
tioned.^* Under  a  Kentucky  decision  a  city  authorized  by  stat- 
ute to  provide  lights  to  the  city  and  its  inhabitants  is  not  con- 
fined in  the  exercise  of  its  powers  in  this  respect,  to  the  city 


aoMcWethy  v.  Aurora  Elec.  L.  & 
P.  Co.,  202  111.  218,  67  N.  E.  9,  8 
Amer.  Elec.  Cas.  220.  In  this  case 
the  court  per  Wilkin,  J.,  said: 
"Since  the  discovery  and  use  of 
electricity  for  lighting  purposes,  it 
has  generally,  if  not  universally, 
been  held  that,  the  fee  to  public 
streets  being  in  a  municipality, 
with  the  general  power  to  regulate 
the  use  of  the  same,  such  munici- 
pality may  lawfully  authorize  pri- 
vate corporations  or  individuals  to 
erect  electric  light  poles  on  its 
streets,  and  stretch  wires  upon 
them,  in  order  to  provide  lights  for 
its  own  use  and  that  of  its  citizens, 
providing  that  in  doing  so  they  do 
not  materially  obstruct  the  ordi- 
nary use  of  the  streets  for  public 
travel.    This  right   is   fully   recog- 


nized in  Chicago  Teleph.  Co.  v. 
Northwestern  Teleph.  Co.,  199  HI. 
324,  8  Am.  Elec.  Cas.  81,  65  N.  E. 
329.  •  ♦  ♦  Where  the  fee  to  a 
street  or  highway  is  in  the  abutting 
owner,  a  different  rule  obtains. 
•  *  *  Nor  does  the  right  of  an 
abutting  property  holder  to  main- 
tain a  bill  for  injunction  in  such 
cases  depend  upon  the  question 
whether  or  not  the  new  use  of  the 
street  has  been  legally  authorized 
by  the  municipality."  See  §  298, 
herein. 

«i  Point  Pleasant  Elec.  L.  &  Pow- 
er Co.  V.  Borough  of  Bay  Head,  62 
N.  J.  Eq.  296,  49  Atl.  1108,  8  Am. 
Elec.  Cas.  230. 

32  Metropolitan  Trust  Co.  v. 
Dolgeville  Elec.  Light  &  Power  Co., 
71  N.  Y.  Supp.  1055,  35  Misc.  467. 
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limits,  but  may  as  a  benefit  and  advantage  to  the  city  and  its 
inhabitants  extend  itd  light  services  beyond  the  limits  of  the 
municipality  where  such  operations  also  necessitate  but  slight 
additional  expense.*' 

§  232.  Hnnicipality  maintaining  electric  Uglit  plant— 
Character  cf  powers —•  Liability . —  A  municipal  corporation 
which  maintains  and  operates  an  electric  plant  for  lighting  its 
streets,  parks  and  public  buildings,  exercises  the  functiona  of  a 
private  corporation  as  distinguished  from  purely  governmental 
functions,  and  in  the  former  capacity  is  liable  for  negligence 
in  such  maintenance  and  operation.**  And  a  city  council  may 
exercise  a  reasonable  discretion  and  judgment  as  to  the  manner 
in  which  an  electric  plant  shall  be  managed  and  operated,  hav- 
ing in  view  the  greatest  benefit  to  and  best  interests  of  the  city 
and  its  inhabitants,  and  it  is  decided  in  this  connection,  that 
only  business,  and  not  governmental  or  legislative  powers  are 
exercised  by  the  city.*^  But  as  the  business  of  lighting  its 
streets,  engaged  in  by  a  city  under  statutory  .authority,  is  a 
private  enterprise,  or  an  enterprise  for  the  municipality's  bene- 
fit its  negligent  management  thereof  will  render  it  liable.^* 

§  233.  Electric  lighting  a  pnblic  use. —  An  electric  lighting 
system,  maintained  for  the  purpose  of  lighting  city  streets,  is  a 
public  use,  and  is  within  the  terms  of  a  municipal  trust  to  ap- 
propriate and  hold  the  fee  of  land  forever  for  use  as  public 
streets.^^  In  Ohio  prior  to  the  statute  of  1886,  municipal  au- 
thorities had  no  power  to  grant  a  right  to  the  use  of  its  streets 
for  electric  light  poles;  and  in  erecting  such  poles  or  continu- 
ing to  use  them  after  the  passage  of  the  law  of  1886,  the  com- 
panies ovniing  them  not  only  devoted  them  to  public  uses,  but 
gave  the  municipal  authorities  the  right  of  a  continuous  rea- 
sonable regulation.^® 

88  Henderson,  City  of,  v.   Young,  188  Mass.  595,  1  L.  R.  A.  (N.  S.) 

26  Kj.  L.  Rep.  1192,  83  S.  W.  583;  664,  75  N.  E.  68. 

Stat.  1903,  §  3290,  subd.  5.  3T  Tuttle    v.    Brush    Elec.   IHum. 

34Bullmaster  v.  St.  Joseph   (Mo.,  Co.,  60  N.  Y.  Super.  Ct.  484.   See 

1899),  70  Mo.   App.  60;   Mo.   Rev.  also  as  to  public  use,  c.  XV,  herein. 

Stat.  1889,  §  1255,  subd.  14.  8*  Toledo  Electric  St.   Ry.  Co.  v. 

35  Henderson,   City   of   v.   Young,  Western  Light  &  Power  Co.,  4  0^^ 
26  Ky.  L.  Rep.  1152,  83  S.  W.  583.  C.  D.  43. 

36  Dickinson    v.    City    of    Boston, 

426 


MmnCTPAT.   LIGirTING.  §  234 

§  234.  Obligation  to  light  streets  and  highways. —  It  will  be 
observed  that,  in  matters  of  electric  lighting,  the  authority  to 
light  streets  is  conferred  upon  municipal  and  like  corporations, 
or  is  permissive,  rather  than  compulsory,  even  under  such  stat- 
utes as  require  the  purchase  of  existing  plants  of  private  corpo- 
rations within  the  municipal  limits.  And  it  is  held  in  Alabama 
that,  in  the  absence  of  a  statute,  a  city  is  not  obliged  to  light 
its  highways.*®  So  also  in  Massachusetts.'*^  And  in  Illinois 
it  is  decided  that  a  city  may  abandon  the  use  of  existing  light- 
ing appliances,  and  that  proof  of  the  omission  of  the  city  to 
avail  itself  of  the  power  to  light  its  streets  is  incompetent  in 
an  action  brought  by  a  person  for  an  injury  received  by  falling 
into  an  excavation  in  the  street  in  the  night-time.  But,  how- 
ever, if  a  city  assumes  to  light  a  street,  and  does  it  so  negli- 
gently that  a  person  is  injured  in  consequence,  the  negligence 
may  be  shown.*^  In  a  New  Jersey  case  it  is  declared  that  elec- 
tric lighting  structures  can  be  lawfully  placed  in  the  streets. 
"  They  must  be  lighted  at  night  to  make  their  use  safe  and  con- 
venient, and  to  prevent  lawlessness  and  crime."  ^^  The  words 
of  the  court  in  a  North  Carolina  case,  although  used  in  discuss- 
ing the  question  of  "  necessary  expense  "  in  connection  with 
that  of  the  power  of  a  city  to  erect  and  maintain  an  electric 
light  plant,  might  well  be  considered  as  pertinent  also  upon 
the  question  of  duty ;  the  court,  per  Montgomery,  J.,  said :  "  As 
to  the  lighting  the  streets  and  public  places,  the  experience  of 
all  who  live  in  towns  and  cities  of  any  considerable  population 
is  that  without  lights  upon  the  streets  and  in  the  public  build- 
ings, both  life  and  property  would  be  insecure,  to  say  nothing 
of  the  almost  complete  destruction  of  the  conveniences  of  life 
and  the  marring  of  its  social  features.  The  fire  department, 
probably  the  most  important  of  the  municipal  department, 
would  be  rendered  ineffective,  and  a  considerable  part  of  the 
commerce  —  trade  of  the  country  —  would  be  destroyed,  for 
under  our  changed  conditions,  a  good  deal  of  the  traffic  between 

MGaskins  v.  City  of  Atlanta,  73  4i  Freeport  v.   labell,  83  111.  440, 

Ga.  746.  25  Am.  Rep.  407.     See  Columbus  v. 

4oHandaU  v.  Eastern  R.  Co.,  106  Sims,  94  Ga.  483;   Chicago  v.  Mc- 

MasB.   276,   8   Am.    Rep.    327.     See  Donald,  67  111.  App.  250. 

Lyon    V.    City    of    Cambridge,    136  ^aHalsey    v.    Rjipid    Transit    St. 

Mass.  419.  Ry.  Co.,  47   N.  J.  Eq.  380,  3  Am. 

Elec.  Cas.  298,  20  At).  8o9. 
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different  communities  and  a  respectable  part  of  our  mail  service 
are  conducted  at  night."  *^  And  in  Xew  York  it  is  held  that 
the  duty  to  light  the  streets  may  he  so  far  necessary  for  their 
safe  use  that  poles  for  wires  are  not  an  additional  burden  upon 
the  fee  of  a  country  highway/*  In  Pennsylvania  it  is  decided 
that  supplying  gas  for  lighting  purposes  is  not  an  inherent  or 
statutory  municipal  duty/*^  Tt  would  seem  apparent,  there- 
fore, that,  in  the  absence  of  some  legislative  act  so  requiring,  a 
city  is  not  obligated  to  light  its  streets,  but  that  if  it  undertakes 
so  to  do,  it  must  not  do  it  so  negligently  as  that  injury  is  occa- 
sioned thereby.*^ 

§  235.  Ordinance  —  lig^hting  railroad  stations  —  Hnnidpal 
and  police  power  —  Constitntional  law. —  It  is  a  legitimate  exer- 
cise of  the  police  power  for  a  village  to  provide  by  ordinance 
for  the  lighting  of  raihyay  stations  within  its  limits  by  electric 
lights  at  designated  points,  nor  is  such  an  ordinance  unconsti- 
tutional as  a  taking  of  property  of  the  railroad  without  due  pro- 
cess of  law.*^  So,  a  city  may  by  ordinance  prescribe  the  kind 
of  lights  that  shall  be  employed  within  its  limits  by  a  railroad 
company  to  light  its  tracks,  and  such  ordinance  is  sufficiently 
definite  when  lights  are  required  at  railroad  crossings  the  same 
number  of  hours  each  day  as  are  required  for  street  electric 
lamps/* 

§  236.  Delegation  of  mnnicipal  power  —  Electric  lighting.— 
If  a  statute  confers  the  power  upon  a  municipality  to  make  elec- 
tric lighting  contracts  not  exceeding  a  si>ecified  term  of  years, 
such  power  cannot  be  delegated  to  a  committee  by  a  resolution 


«Fawcett  v  Town  of  Mt.  Airy, 
134  N.  C.  126,  45  S.  E.  1029,  8  Am. 
Elec.  Cas.  341. 

*4  Palmer  v.  Larchmont  Elec.  L. 
Co.,  168  N.  Y.  231,  31  Chic.  L. 
News,  254,  52  N.  E.  1092,  43  L. 
R.  A.  672,  revg.  6  N.  Y.  App.  Div. 
12,  39  N.  Y.  Supp.  522. 

45  Bailey  v.  Philadelphia,  184 
Penn.  St.  694,  41  Week.  N.  of  Cas. 
529,  39  L.  R.  A.  837,  39  Atl.  494, 
iiftg.  20  Penn.  Co.  Ct.  173,  6  Penn. 
Dist.  Rep.  727. 
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*oSee  Canavan  v.  Oil  City,  183 
Pa.  611,  28  Pitts.  L.  J.  N.  S.  331, 
41  W.  N.  C.  495,  38  Atl.  1096;  Mc- 
Hugh  V.  St.  Paul,  67  Minn.  441,  70 
N.  W.  5,  1  Am.  Neg.  R.  273;  Gas- 
kins  V.  Atlanta,  73  Ga.  746. 

*T  St.  Bernard  v.  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  (C.  P.),  4  Ohio 
Dec.  371. 

48  Cincinnati,  H.  &  D.  R.  Co.  t. 
Bowling  Green,  67  Ohio  St.  336,  39 
Ohio  L.  Jour.  84,  49  N.  E.  121,  41 
L.  R.  A.  422. 
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which  merely  fixes  the  rate  per  light  and  the  duration  of  the 
contract.*^  The  general  rule  is  that  powers  conferred  by  stat- 
ute must  be  exercised  in  the  manner  and  mode  prescribed. 
Powers  which  are  intended  to  be  dependent  in  their  exercise 
upon  the  judgment  of  those  governing  bodies  of  a  municipality 
to  whose  deliberation  and  discretion  they  are  confided,  cannot 
be  delegated.  Thus,  a  city  empowered  to  act  by  ordinance  upon 
a  certain  matter,  by  its  common  council,  the  mode  and  manner 
being  left  to  its  judgment  as  a  deliberative  body,  cannot  dele- 
gate its  authority.  In  such  cases  it  is  the  judgment  of  the  de- 
liberative body  in  whom  the  power  is  vested  and  discretion  is 
confided  that  is  required  to  be  exercised,  and  not  the  judgment 
of  another  body  or  person  acting  under  a  delegated  power. 
This  rule  does  not,  however,  exclude  committees  appointed  to 
ascertain  and  report  facts,  nor  committees,  persons,  or  agents 
appointed  to  perform  administrative  or  ministerial  functions, 
or,  as  appears  in  some  of  the  decisions,  the  appointment  of  com- 
mittees and  the  empowering  them  to  act  in  certain  matters  not 
purely  administrative  or  ministerial,  their  acts  being  made  sub- 
ject to  the  approval  of  the  appointing  municipal  body.*^^  If  a 
charter  provides  that  a  board  of  street  commissioners  shall  ex- 
ecute all  orders  of  the  common  council  for  the  erection  of  street 
lamps,  and  shall  superintend  and  provide  for  lighting  and  re- 
pairing such  lamps,  said  board  may,  by  contract,  bind  the  city 
to  pay  an  electric  light  company  a  fix(kl  rate  for  lighting  street 
lamps  erected  under  the  authority  of  the  council.*^*     But  a 


*»  Foster  v.  Cape  May,  60  N.  J. 
L.  78,  36  Atl.  1089. 

»oi  Dill,  on  Mun.  Corp.  (4th 
ed.),  §§  06  (60),  289  (227).  For 
general  eases  sustaining  the  text, 
8€e  London  Co.  Council  v.  Hohbis 
(Q.  B.),  75  Law  T.  Rep.  687;  Chi- 
cago V.  Stratton,  58  111.  App.  539; 
He  Elliott.  11  Manitoba,  358;  St. 
Louis  V.  Meyrose  Lamp  Mfg.  Co., 
139  Mo.  560,  41  S.  W.  244,  61  Am. 
St.  Rep.  474;  Westport,  Whiting  v. 
Maston,  62  Mo.  App.  647,  I  Mo. 
App.  Rep.  563;  Plattsburgh  Tax- 
payers (N.  Y.),  27  N.  Y.  App.  Div. 
353,  50  N.  Y.  Supp.  356 ;  Cooper  ▼. 


Brooklyn,  11  N.  Y.  App.  Div.  71, 
42  N.  Y.  Supp.  762;  Anipt  v.  Cin- 
cinnati (C.  P.),  3  Ohio  N.  P.  223, 
1  Ohio  Low  Ct.  Dec.  176;  Bailey  v. 
Philadelphia  (C.  P.,  Penn.),  6 
Penn.  Dist.  Rep.  727,  29  Penn.  Co. 
Ct.  173,  affd.,  41  Week.  N.  of  Cas. 
529,  39  Atl.  494;  Eureka  v.  Wilson, 
15  Utah,  67,  48  Pac.  150;  State 
Traders'  Nat.  Bank  v.  Winter,  15 
Wash.  407,  46  Pac.  614;  Blair  v. 
Waco  (U.  S.  C.  C.  A.,  5th  Cir.), 
41  U.  S.  App.  496.  75  Fed.  800. 

.- 1  Hartford   v.   Hartford   Elec.  L. 
Co.,  65  Conn.  324,  32  Atl.  925. 

429 


§237 


POLICE    AND   MUNICIPAL    POWERS 


special  act  conferring  corporate  power  is  invalid.  Thus,  where 
a  statute  creates  a  board  of  trustees  for  certain  cities  of  a  spec- 
ified class  and  grade,  for  the  management  of  electric  light 
plants,  and  provides  for  appointment  of  trustees  by  the  mayor, 
said  act  is  unconstitutional.*^^ 

§  237.  Hnnioipal  powers  —  Public  and  private  electric  light- 
ing.—  The  legislature  may  authorize  municipalities  to  own  elec- 
tric lighting  plants,  not  only  for  the  use  of  the  city,  but  for 
private  use.*^^  In  Indiana  a  city  may  establish  electric  light- 
ing works,  and  may  contract  with  private  consumers  to  furnish 
them  lights,  even  though  the  power  conferred  is  to  light  the 
"  streets,  alleys  and  public  places."  ***  So,  in  Pennsylvania, 
municipal  corporations  may  be  empowered  by  the  legislature  to 
manufacture  and  supply  electricity  for  both  public  and  private 
lighting. *^^  And  where  the  statute  makes  no  distinction  be- 
tween lights  used  for  public  or  private  purposes,  and  the  right 
of  the  city  is  not  limited,  in  the  erection  of  its  own  plant,  in 
any  other  way  than  is  the  right  of  a  company  authorized  by 
the  city  to  erect  its  plant,  it  may  furnish  lights  for  private  as 
wfell  as  public  use,  and  electric  lights  are,  by  statute  in  Iowa, 
placed,  in  this  respect,  in  the  same  category  as  gas  or  wate^ 
works. *^®  Again,  in  Tennessee,  it  is  held  that  the  charter  power 
to  provide  a  city  with  water-works  empowered  the  city  to  fur- 
nish water  to  the  inhabitgnts,  thought  not  expressly  conferred ^^ 
In  Florida  the  power  was  conferred  to  purchase,  lease,  receive 
and  hold  property,  real  and  personal,  within  the  city,  and  also 
outside  of  the  city,  for  the  erection  of  water-works,  and  for 
any  other  public  purpose  that  the  mayor  and  city  council  should 
deem  necessary  and  proper ;  to  make  regulations  to  supply  the 
city  with  water  by  water-works;  to  provide  for  the  prevention 


B2Shaw,  Newark  v.  Jones  (C. 
P.),  6  Ohio  Dec.  453,  4  Ohio  N.  P. 
372. 

B3  Mitchell  V.  Negaunee,  113 
Mich.  359,  4  Det.  L.  News,  318,  38 
L.  R.  A.   167,  71   N.  W.  646. 

»*  Crawfordsville  v.  Bra  den,  130 
Ind.  149,  28  N.  E.  849. 

8«Linn  v.  Chambersbiirgh  Bor- 
ongh,  160  Penn.  St.  511,  4  Am. 
£lec.    Cas.    647,    28   Atl.    842.     See 
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also  Black  v.  Chester,  175  Penn.  St 
101,  34  AU.  354;  Penn.  Act  May  23, 
1889,  art  5,  §  3,  ds.  41,  42. 

5«  Thomson-Houston  Elec.  L.  Co. 
V.  City  of  Newton  (U.  S.  C.  C,  S. 
D.  Iowa),  42  Fed.  723,  3  Am.  Elec. 
Cas.  507;  c.  11,  acta  22  Gen.  As- 
sembly Iowa. 

B7  Smith  V.  City  of  Nashville,  88 
Tcnn.   (4  Pickle)  464. 
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and  extingaishment  of  fires;  to  organize  and  establish  a  fire 
department;  to  provide  for  lighting  the  city  by  gas  or  other 
illuminating  material,  or  in  any  other  manner ;  to  make  appro- 
priations for  lighting  the  streets  and  public  buildings,  and  for 
the  erection  of  all  buildings  necessary  for  the  use  of  the  city ; 
and  to  pass  all  ordinances  necessary  for  the  health,  conven- 
ience and  safety  of  the  citizens,  and  to  accomplish  the  object  of 
the  city's  incorporation.  The  question  of  the  right  of  the  mu- 
nicipality under  this  authorization  to  authorize  the  erection 
and  maintenance  at  public  cost  of  an  electric  plant  for  lighting 
the  public  streets  and  places  of  the  city,  and  also  for  supplying 
the  inhabitants  with  electric  light  for  private  use,  was  afiirraa- 
tively  decided.*^®  But  it  is  held  in  Illinois  that  a  village  incor- 
porated under  the  general  law  is  not  empowered  to  furnish  elec- 
tric lights-  to  its  inhabitants,  or  to  fix  and  collect  rates  there- 
for.*^® It  would  seem,  therefore,  that  a  municipality  or  other 
local  government  within  a  State,  which  is  expressly  or  impliedly 
authorized  to  erect,  maintain  or  purchase  electric  lighting 
plants,  or  which  is  required  to  purchase  such  plant  in  operation 
within  its  limits,  in  case  the  corporation  desires  to  sell,  would, 
by  virtue  of  its  necessarily  incidental  and  implied  powers,  be 
authorized  to  furnish  lights  to  private  citizens  for  private  pur- 
poses. This  assumes  that  the  original  right  to  erect  or  pur- 
chase such  plant  has  been  lawfully  exercised  within  all  the  limi- 
tations imposed  by  the  legislative  authorization,  and  that  there 
are  no  constitutional  objections  as  in  case  of  exceeding  an  in- 
debtedness limit. 

§  238.  Incidental  and  implied  municipal  powers  —  Electric 
lighting.^  Under  a  general-  power  of  police  regulations,  a  city 
has  authority,  in  Wisconsin,  to  construct  a  water-works  and 
electric  light  plant.^^  So,  in  a  New  York  case,  it  is  declared 
that  city  authorities,  acting  within  the  discretion  given  by  the 
legislature,  as  to  the  mode  and  manner  of  lighting  their  streets, 

B8  Jacksonville    Elec.    L.    Co.    v.  Opinion  •£  Justices,  150  Mass.  593, 

Jacksonville,    36   Fla.    220,    18    So.  24  N.  E.  1084. 

677,  30  L.  K.  A.  540,  12  Am.  K.  &  B»Ladd  v.  Jones,  61  111.  App.  584. 

Ck)rp.  Rep.  626,  51  Am.  St.  Rep.  24,  «o  Elmwood    v.     Reedsburgh,     91 

6    Am.    Elec.    Cas.    668.     See    also  Wis.  131,  64  N.  W.  885. 
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have  power  to  contract  for  such  lighting.®'  Again,  where  a 
borough  is  empowered  by  statute  to  light  the  streets,  it  has 
implied  power  to  contract  with  others  therefor.^^  In  Michigan 
a  city  council  has  authority,  under  its  general  powers,  to  buy 
an  engine  to  operate  a  city  lighting  plant.^*  In  Illinois  a  city's 
right  to  light  its  streets  includes  the  power  to  build  or  purchase 
a  lighting  plant ;  provided,  however,  no  constitutional  limit  on 
indebtedness  or  other  restriction  is  infringed.®*  In  Indiana 
the  statute  authorizes  the  lighting  of  streets  and  public  places 
with  electricity,  and  a  city  may  contract  therefor,  or  may  oper- 
ate its  own  plant,  and  employ  linemen  for  its  lighting  system, 
and  is  liable  for  breach  of  such  contract  of  employment.®^  In 
a  North  Carolina  case  it  is  held  that  the  power  to  light  tbe 
streets  and  public  buildings  of  a  city  is  one  of  implication 
where  not  expressly  conferred.®®  And  quoting  from  an  Indiana 
case®^  the  court  says:  "  *  So  far  as  lighting  the  streets,  alleys, 
and  public  places  of  a  municipal  corporation  is  concerned,  in- 
dependently of  any  statutory  power,  the  municipal  authorities 
have  inherent  power  to  provide  for  lighting  them.  If  so,  unless 
their  discretion  is  controlled  by  some  statutory  restriction,  they 
may  in  their  discretion,  provide  that  form  of  light  which  is 
best  suited  to  the  wants  and  financial  condition  of  the  corpora- 
tion '  "  and  the  court  in  the  principal  case  also  adds :  "  We  can 
see  no  good  reason  why  they  may  not  also,  without  statutory 
authority,  provide  and  maintain  the  necessary  plant  to  generate 
and  supply  the  electricity  required.  Possessing  authority  to  do 
the  lighting,  that  power  carries  with  it  incidentally  the  further 
power  to  procure  or  furnish  whatever  is  necessary  for  the  pro- 


6iTuttle  V.  Brush  Elec.  Ilium. 
Co.,  60  N.  Y.  Super.  Ct.  464,  1  Am. 
Elec.  Cas.  508,  514,  515. 

«2  Humraelstown  v.  Brunner  (C. 
P.),  5  Penn.  Dist.  Rep.  8,  17  Penn. 
Co.  Ct.  140;  Penn.  Act  1851,  P.  L. 
320,  §  2. 

68  Arbuckle-Ryan  Co.  v.  City  of 
Grand  Ledge,  122  Mich.  491,  81  N. 
W.  358. 

64  Hay  V.  Springfield,  64  III.  App. 
671. 

66  Rockebrandt  v.  City  of  Madi- 
son, 9  Ind.  App.  227,  36  N.  E.  844; 
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Ind.  Rev.  Stat.  1894,  §  4301;  Rush- 
ville  Gas  Co.  v.  Rushville,  121  Ind 
212,  23  N.  E.  72;  Crawfordsville  v. 
Braden,  130  Ind.  149,  28  N.  E.  849, 
14  L.  R.  A.  268,  30  Am.  St  Rep. 
214. 

66  Fawcett  v.  Town  of  Mt.  Airy, 
134  N.  C.  125,  45  S.  E.  1029,  8  Am. 
Elec.  Cas.  341. 

6T  Crawfordsville  v.  Braden,  130 
Ind.  149,  157,  28  N.  E.  849.  852, 
14  L.  R.  A.  268,  30  Am.  St.  Rep. 
214. 
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duction  and  dissemination  of  the  light."  A  contract  between 
a  municipal  corporation  and  an  electric  light  company  for  light- 
ing the  streets  implies  the  right  to  erect  the  necessary  poles  and 
wires  therefor.®®  Although  an  ordinance  creates  oflScers  to 
manage  an  electric  light  plant,  nevertheless,  the  city  council 
may,  without  repealing  said  ordinance,  take  on  itself  the  man- 
agement through  employees  of  such  plant.®®  Again,  where  a 
city  is  authorized  to  erect,  purchase,  lease  or  otherwise  acquire 
the  necessary  works  and  machinery  for  generating  electricity 
for  city  use,  and  to  do  all  things  necessary  and  proper  to  carry 
into  effect  the  powers  granted,  it  has  no  implied  authority  to 
guarantee  the  payment  of  bonds  issued  by  a  corporation  under 
contract  to  furnish  the  city  with  electric  lights. ^^  If  a  city  is 
empowered,  when  contracting  for  electric  lighting,  to  erect  and 
maintain  poles,  posts,  lanterns  and  fixtures  on  the  -streets  and 
public  places,  it  may  contract  for  their  erection  and  mainte- 
nance, or  may  require  the  contractor  for  electric  lighting  to  do 
so  at  his  expense,  or  it  may,  independently  of  the  contract, 
erect  and  maintain  them  at  its  own  cost.^^ 

§  239.  When  mnnidpality  not  anthorized  to  erect,  etc.,  elec- 
tric lighting  plants  —  Consolidation  cities. —  In  a  New  Jersey 
case  it  is  held  that  the  right  to  erect  and  maintain  an  electric 
light  plant  is  not  authorized  under  a  city  charter  which  requires 
that  taxes  for  street  lighting  shall  be  assessed  wholly  within 
the  police,  lamp  and  water  districts,  which  the  council  is  re- 
quired to  establish,  even  though  said  council  is  empowered  to 
enact  ordinances  for  lighting  the  streets,  and  the  city  is  au- 
thorized to  erect  and  maintain  proper  appliances  for  such  light- 
ing, and  has  the  power  to  contract  therefor  for  a  specified  num- 
ber of  years,  the  annual  expense  to  be  annually  assessed  and 
collected  by  taxation. ^^    And  where  a  town  is  about  to  consoli- 

••  New  Castle  v.  Electric  Co.,  16  ti  Oakley  v.  City  of  Atlantic  City 

Penn.  Co.  Ct.  Rep.  663,  6  Am.  Elec.  (N.  J.  Sup.,  1899),  44  Ail.  651. 

Caa.  87.  T2  Hendrickson    v.    City    of    New 

••Shaw,    Neieark    v.    Jones     (C.  York,  160  N.  Y.  144,  64  N.  E.  680, 

P.)   6  Ohio  Dec  453,  4  Ohio  N.  P.  affg.   38   N.   Y.   App.   Div.   480,   56 

372.  N.   Y.   Supp.   580;    Greater   N.    Y. 

70Lyiichhurg  &  R.  Street  R.  Co.  Charter  (took  effect  Jan.  1,  1898), 

V.  Dameron,  95  Va.  545,  28  S.  E.  §  587.     See  §§  159,  230b,  herein. 
O.il. 
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date  with  and  become  merged  in  another  city,  the  charter  of 
which  empowers  its  commissioners  of  public  buildings,  lighting, 
and  the  like,  to  let  contracts  for  each  of  the  consolidating  bo^ 
oughs,  for  street  lighting  for  a  period  not  exceeding  one  year,  a 
contract  for  street  lighting,  made  by  said  town  for  a  period  of 
ten  years,  and  not  to  take  effect  until  after  said  consolidation,  is 
void  and  against  public  policy,  especially  when  it  is  apparent 
that  it  was  not  made  in  good  faith.*^^ 

§  240.  Eleetric  lighting  ordinaxice  —  Location  of  poles  — "  Or- 
tlieieaboiits." — In  municipalities  it  is  not  always  possible  to 
place  poles  at  prescribed  distances,  because  streets  and  rail- 
road crossings  are  sometimes  in  the  way.  Therefore,  where 
it  is  shown  by  expert  witnesses  that  for  this  reason  the  ex- 
pression "  or  thereabouts  "  is  necessarily  used  in  an  electric 
lighting  ordinance  prescribing,  with  this  limitation,  specified 
distances  apart  at  which  the  poles  are  to  be  set,  and  also  provid- 
ing that  they  shall  be  located  in  such  manner  as  to  be  adapted 
to  the  conditions  of  the  street,  said  ordinance  is  not  obnoxious, 
in  that  it  thus  leaves  the  question  of  distance  discretionary 
with  the  contractor.''* 

§  241.  Validity  of  reaolntion  —  Electric  lighting. —  If  a  reso- 
lution providing  for  lighting,  includes  localities  which  the  gov- 
erning body  has  no  authority  to  include,  such  resolution  is  in- 
valid. Thus,  no  part  of  an  incorporated  village  can  be  in- 
cluded in  a  lighting  resolution  where  the  authority  conferred 
on  a  town  board  is  only  to  contract  for  lighting  streets  outside 
of  the  limits  of  incorporated  villages.^** 

§  242.  Bnty  of  city  to  snperviae  and  control  placing  wires— 
Connecticut.^  In  Connecticut  it  is  the  imperative  duty  of  the 
common  council  of  a  city,  under  the  statute,  to  exercise  its 
direction  and  control  over  the  placing,  erection  and  mainte 
nance  of  wires,  at  the  request  of  an  electri«  light  company. 

T8  Howell  V.  Millville,  60  N.  J.  L.  tb  Suburban    Elec.    Light   Co.   v. 

96,  36  Atl.  691;  2  N.  J.  Stat.  2174.  Hempstead,  38  N.  Y.  App.  Div.  355. 

74  Ewarl  V.  Western  Springs,  180  66  N.  Y.  Supp.  446  •   N.  Y.  Laws 

111.  318,  64  N.  E.  478.  1896,  c.  309. 
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§§  243,  244 


Bat  this  does  not  affect  terms  or  conditions  entered  into,  or 
which  may  be  made  with  adjoining  proprietors."^® 

§  243.  Municipal  corporation  —  Duty  to  inspect  poles,  etc. — 
Electric  light  —  Liability. —  Although  a  city  has  merely  au- 
thorized the  erection  and  operation  of  an  electric  light  plant 
in  its  streets,  and  does  not  own  it,  said  city  is  not  bound  to  in- 
spect, from  time  to  time,  all  poles,  wires,  lamps  and  cables,  for 
defects  therein  and  to  repair  such  defects  in  order  to  prevent 
their  obstructing  the  safe  use  of  the  streets.  Nor  is  it  liable, 
except  upon  actual  or  constructive  notice  of  the  existence  of 
danger  to  the  public  in  the  use  of  the  street,  by  reason  of  some 
defect  in  said  poles,  wires,  etc.,  and  its  failure  to  use  diligence 
in  obviating  the  danger.^^ 

§  244.  Hunicipal  powers  —  Massachusetts  —  Electric  light- 
ing—  Eeqnirements  as  to  purchase. —  In  Massachusetts  the 
legislature  may  constitutionally  authorize  a  town  to  purchase 
and  maintain  either  a  gas  or  an  electric  plant  for  the  purpose 
of  furnishing  light  to  its  inhabitants,  and  it  may  also  require 
any  city  or  towti  desiring  to  engage  in  the  business  of  electric 
lighting  to  purchase  any  private  plant  of  a  corporation  doing 
such  business  in  said  city  or  town,  and  desiring  to  sell.  But 
such  local  governmental  agent  is  not  required,  under  the  stat- 
ute, to  establish  any  plant,  nor  is  any  private  corporation  or 
other  person  required  to  sell  to  any  city  or  town  any  existing 
plant.  In  these  respects  such  statute  is  not  compulsory.  If, 
however,  it  is  desired  on  the  part  of  the  local  government  to 
act  under  the  statute,  it  must  comply  with  its  terms.  ^® 


Te  Norwalk  &  S.  N.  Elec.  L.  Co. 
V.  South  Norwalk,  71  Conn.  381,  42 
AtL   82. 

77  Denver  v.  Sherrett,  60  U.  S. 
App.  104,  31  U.  S.  C.  C.  A.  499,  88 
Fed.  226,  5  Am.  Neg.  Rep.  620,  526, 
2  Denver  L.  Adv.  153.  As  to  duty 
of  inspection,  see  Greater  N.  Y. 
Charter,  §§  416,  575,  576,  578-582. 
Kxaniine  §  169,  herein. 

7«  Citizens'  Gas  Li^ht  Co.,  etc.  v. 
Town  of  Wakefield,   IGl  Mass.  432, 


6  Am.  Elec.  Cas.  631,  37  N.  E.  444; 
Mass.  Stat.  1891,  c.  370,  §  13;  Stat. 
1893,  c.  454;  Acts  1887,  c.  385,  § 
12,  c.  382;  c.  109,  §  3,  Pub.  Stat.; 
Laws  of  1892,  c.  259;  Hudson  Elec- 
tric Light  Co.  V.  Hudson,  163  Mass. 
346,  40  N.  E.  109.  See  Spaulding 
V.  Peabody,  153  Mass.  129,  26  N. 
E.  421,  decided  in  1891  before  stat- 
utory authority  was  expressly  given 
to  erect  and  maintain  electric  light 
plants. 
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§  245.  Bemoval  of  electric  light  poles  —  Hnnicipal  power.— 
Where  a  corporation  has  no  franchise  from  the  State,  and  its 
only  right  to  place  poles  and  wires  in  the  streets  was  granted 
in  connection  with  a  proposition  to  do  city  lighting,  a  contract 
for  which  was  afterwards  given  them,  and  the  street  lamps 
were  put  in  before  any  were  used  for  private  lighting,  the  lat- 
ter only  being  done  for  a  few  buildings  along  the  streets  iised 
for  city  lighting,  said  city  may  order  them  removed  at  the  ter 
mination  of  the  contract,  where  the  only  power  of  the  munic- 
ipality to  grant  a  street  casement  is  given  it  by  the  legisla- 
ture, and  there  is  no  charter  authority  to  grant  perpetual  eap^ 
ments."^®  If  a  city  is  legally  authorized  to  revoke  a  grant  which 
constitutes  a  mere  license,  and  at  the  expiration  of  a  lighting 
contract  orders  such  removal,  summary  proceedings  in  abate- 
ment are  lawful,  upon  the  company's  neglect  to  remove  such 
poles  upon  notice;  and  the  city's  right  will  cover  not  only  poles 
for  commercial  lighting,  but  also  those  for  street  lighting  where 
the  resolution  directing  such  removal  is  broad  enough  to  in- 
clude both.80 

§  246.  Ordinance  invalid  —  Street  lighting  contract  or  enti-  * 
tied  to  notice  to  remove  poles.—  Even  though  an  ordinance  is  in- 
valid, and  the  contract  thereunder  for  street  lighting  is  ultra 
vires  and  void,  the  city  cannot  unreasonably  destroy  poles  erected 
by  a  contractor  for  the  purpose  of  supplying  light  to  the  city 
under  said  contract,  but  he  is  entitled  to  a  reasonable  notice 
to  remove  said  poles.®* 

§  247.  Municipal  ratification  of  unlawful  act  of  mayor — B^ 
noval  of  electric  light  wires. —  If  a  city  ratifies  the  unlawful  act 
of  its  mayor  in  causing  electric  light  wires  to  be  torn  down 
from  poles  belonging  to  the  city,  it  is  liable,  even  though  his 
acts  were  committed  without  anv  order  from  the  citv,  and  the 
ratification  need  not  be  by  ordinance.®^ 

70  Homer  v.  City  of  Eaton   Rap-  374.  56  N.  E.  495,  7  Am.  Elec.  Cas. 

ids,  124  Mich.  117,  80  N.  W.  1012.  1.5. 

See   §  229,  herein.     As  to  removal  si  WeUston    v.    Morgan,   59  Ohio 

of  electric  wires,  see  Greater  N.  Y.  St.   147,  40  Ohio  L.  Jour.  392,  52 

Charter,  §  581.     See  §§  159,  herein  N.  E.  127. 

as  to  change  in  charter.  s-j  Conniiercial    Elec.   L.  A  P-  ^^^• 

soCovcrdale  v.  Edwards,  155  Ind.  v.  Taooma,  20  Wash.  Repr.  288,  55 

Pac.  219. 
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MUNICIPAL  XIQIITING.  §§  248-250a 

§  248.  Electric  lighting  —  Local  improvements  —  Assessment 
to  pay  —  Municipality. —  In  Illinois  it  is  held  that  a  special  as- 
sessment may  be  levied  upon  the  property  benefited,  to  pay  for 
poles,  wires  and  lamps  of  an  electric  light  plant,  as  they  con- 
stitute a  local  improvement,  but  the  municipality  must  pay  for 
the  power-house  and  electric  generator  engine,  as  a  whole,  since 
they  are  not  local  improvements.*^ 

§  249.  Municipal  power  —  Electric  lighting  contract  —  Limi- 
tations.—  A  borough  in  Pennsylvania  may  contract  for  its 
street  lighting  for  a  term  of  years  where  in  so  doing  it  does  not 
overreach  its  current  revenues.®*  And  a  city  of  the  third  class 
may  contract  for  street  lighting  for  a  limited  term  of  years, 
prescribed  by  statute,  where  said  enactment  authorizes  it  to 
provide  for  and  regulate  street  lighting,  and  to  contract  with 
and  authorize  any  company  so  to  do,  for  its  ovni  use  and  the 
use  of  individuals  and  corporations  in  territory  not  supplied 
with  light.®^  If  the  statute  authorizes  municipal  corporations 
to  contract  for  lighting  their  streets,  it  is  conclusively  implied 
that  a  longer  period  is  prohibited.®® 

§  250.  Statute  authorizing  municipality  to  erect  electric  light 
plant  —  When  exclusive. —  If  a  statute  relates  wholly  to  the 
erection  and  maintenance,  by  municipal  corporations,  of  elec- 
tric appliances  for  lighting  public  streets  and  places,  it  is  ex- 
clusive in  that  it  does  not  authorize  the  erection  of  poles  and 
appliances  by  a  private  electric  light  company.^ 


87 


§  250a.  Municipal  power  —  Exclusive  grant  —  Electric  light- 
ing.—  If  neither  a  general  nor  special  law  or  charter  gives 
to  a  city  power  to  authorize  an  exclusive  franchise  for  lighting 
its  streets,  the  grant  of  such  franchise  is  void.®®  And  a  city 
cannot  grant  an  exclusive  privilege  for  lighting  under  a  statute 

8»Ewart  V.  Western  Springs,  180  ««  Wellston   v.    Morgan,    59   Ohio 

111.  318,  54  N.  E.  478.  St.   147,  40  Ohio  L.  Jour.   392,  62 

8*  Seitzinger     v.     Tamaqna,     187  N.  E.  127. 

Penn.  St.  539,  43  Week.  N.  of  Cas.  R7  State,    Myers    v.    Hudson    Co. 

236,  29  Pitts.  L.  Jour.   (N.  S.)  215,  Elec.  Co.,  60  N.  J.  L.  360,  37  Atl. 

41  Atl.  454.  618,  N.  J.  Pub.  L.  1894,  p.  477. 

»B  Black  V.  Chester,  176  Penn.  St.  »»  Clarksburg  Elec.   Light   Co.  v. 

101,  34   Atl.   354;    Penn.   Act  May  City  of  Clarksburg,  47  W.  Va.  739, 

23,  1889,  art.  5,  §  3,  els.  41,  42.  35  S.  E.  994,  50  L.  R.  A.  142. 
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§§  251,  252  POLICE   AND    MUNICIPAL   POWEKS 


by  which  the  legislature  only  grants  such  privilege  directly  and 
does  not  purport  to  delegate  such  power  upon  cities.®*  And 
where  a  city  sold  its  gas  plant  to  a  gas  company  and  granted  it 
the  exclusive  right  to  the  use  of  its  streets  for  supplying  "  gas 
or  other  illuminating  light "  the  grant  was  held  void  as  to  the 
"  other  illuminating  light "  and  not  to  authorize  the  use  of 
electricity  under  the  State  Constitution  except  upon  conditions 
permitting  such  additional  privilege.^  Again,  a  condition  in 
a  bid  for  a  contract  for  exclusive  use  of  the  streets  for  lighting 
purposes  constitutes  an  attempt  to  create  a  monopoly  and  is 
void.**  But  an  exclusive  privilege  is  not  granted  by  a  city 
contract  for  street  lighting  for  a  reasonable  period  of  time  so 
as  to  necessarily  invalidate  it.®^ 

§  251.  EzdiudYe  lighting  contract  —  Bestriction  on  com- 
merce —  Canadian  decision.—  The  British  Xorth  America  Act, 
which  places  the  regulation  of  trade  and  commerce  exclusively 
within  the  power  of  Parliament  of  Canada,  invalidates,  as  a 
restriction  on  commerce,  and  as  ultra  vires,  the  grant  under  a 
city  by-law  of  an  exclusive  franchise  to  a  corporation  or  other 
person,  to  light  a  city  for  a  period  of  thirty-five  years,  even 
though  said  by-law  is  confirmed  by  the  legislature  of  Quebec, 
for  an  electric  light  is  in  the  nature  of  an  article  of  commerce, 
being  a  thing  of  general  utility.®* 

§  252.  Exclusive  lighting  contract — TTnanthorized  act  of 
board  of  improvement —  If  a  statute  authorizes  a  board  of  im- 
provements to  make  lighting  contracts  for  a  certain  period,  and 
also  empowers  the  extension  of  its  pipes,  mains  or  conductors 
by  gas  companies,  upon  the  written  consent  of  said  board,  under 
such  reasonable  regulations  as  it  may  prescribe,  it  has  no  au- 
thority to  stipulate,   in   a  lighting  contract,   against  granting 


M  Capital  City  Light  &  Fuel  Co. 
V.  City  of  Tallahassee,  42  Fla.  462, 
28  So.  810. 

»o  People's  Elect.  Light  &  Power 
Co.  V.  Capital  Gas  &  Elect.  Light 
Co.,  116  Ky.  Ct.  76,  75  S.  W.  280, 
8  Am.  Elec.  Cas.  71. 

91  Morrow  County  Illuminating 
Co.  V.  Village  of  Gilead,  10  Ohio  S. 
&  C.  P.  Dec.  236. 
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oapeid  v.  Trowbridge,  78  Miss, 
542,  29  So.  167. 

03  Hull  Elec.  L.  Co.  v.  Ottawa 
Elec.  L.  Co.,  Rapport's  Judie  de 
Quebec,  14  Cour.  Sup.  124. 

Exclusive  privilege  and  revocable 
license  —  Electric  lighting,  see  Hull 
Elect.  Co.  V.  Ottawa  Elect.  Co.,  71 
L.  J.  P.  C.  58,  [1902]  A.  0.  237, 
86  L.  T.  208. 
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§§  253,  254 


consent  to  any  other  gas  or  electric  company  to  so  extend  its 
lines  and  lay  pipes  or  conductors  within  the  town.®* 

§  253.  Oreater  New  Tork  oharter  —  Electric  lighting  con- 
tract—  Beard  of  pnblic  improyements  —  CommisBioner  public 
works,  etc.®*^— It  was  not  necessary,  under  the  Greater  New 
York  charter,  that  the  commissioner  of  public  works,  lighting 
and  supplies  should  be  expressly  authorized  by  the  municipal 
assembly,  before  entering  into  a  contract  for  lighting  the  streets 
and  other  public  places- of  the  city.  The  legislative  power  of 
that  assembly  was  of  a  general  nature  under  said  charter,  which 
also  made  such  commissioner  of  public  works,  etc.,  a  member  of 
the  board  of  public  improvements.^ 

§  254.  Liceiue  to  private  corporation  —  City  not  estopped  to 
erect  electric  light  plant. — A  municipality  is  not  estopped  to 


M  Parfitt  V.  Ferguson,  169  N.  Y. 
111.  &3  N.  E.  707,  affg.  3  N,  Y. 
App.  Div.  176,  38  N.  Y.  Supp.  466, 
affg.  12  Misc.  (N.  Y.)  278,  33  N. 
Y.  Supp.  1111. 

M  Compare  §§   159,  230b,  herein. 

»•  Blank  v.  Kearney  (N.  Y.  Supp., 
1899),  61  N.  Y.  Supp.  79,  44  N.  Y. 
App.  Div.  592,  revg.  59  N.  Y.  Supp. 
645,  28  Misc.  (N.  Y.)  383.  Under 
section  416  of  the  charter  of  Great- 
er New  York,  it  is  the  duty  of  said 
board  "to  prepare  and  recommend 
to  the  municipal  assembly  all  ordi- 
nances   and    resolutions   regulating 

*  *  *  the  laying  of  gas  pipes 
and    electric    wires    under    ground 

*  *  *  and  the  lighting  of  all 
public  thoroughfares,  places, 
bridges  and  buildings,  the  inspect- 
ing and  testing  of  gas  or  electricity 
employed  for  light,  heating  and 
power,  gas  meters,  electric  meters, 
electric  wires,  the  use  and  trans- 
mission of  electricity  for  all  pur- 
poses in,  upon,  across,  over  and 
iind^r  all  streets  and  public  build- 
ings, and  the  opening  of  street  sur- 


faces for  the  business  of  manufac- 
turing, using  and  selling  electricity. 
•  •  •  The  making  of  all  con- 
tracts for  public  work  or  supplies, 
and  agreements  in  relation  thereto 
by  which  the  city  shall  be  liable  to 
pay  money."  Section  417  provides 
that  "all  proposed  city  ordinances 
regulating  the  public  work  speci- 
fied in  section  416  of  this  act  mnst, 
from  time  to  time,  be  adopted  or 
prepared  by  said  board  of  public 
improvements,  and  when  approved 
by  said  board,  such  proposed  ordi- 
nances, duly  certified,  shall  be  sub- 
mitted to  the  municipal  assembly. 
And  the  municipal  assembly  shall, 
without  power  of  amendment,  take 
such  ordinance  or  ordinances  into 
consideration,  and  shall  either 
enact  or  reject  the  same,  and  if  re- 
jected, it  or  they  shall  be  returned 
to  the  board  of  public  improve- 
ments for  further  consideration. 
So  far  as  may  be  possible  in  the 
first  instance,  and  so  far  as  the  pmb- 
lic  business  may  permit,  the  ordi- 
nances regulating  the  matters  pro- 
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§254a 
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erect  and  maintain  its  own  electric  lighting  plant,  by  the  fact 
that  it  has  licensed  private  parties  to  establish  and  maintain 
electric  lighting  appliances  in  the  city  streets,  said  license  not 
being  exclusive,  and  where,  upon  a  petition  for  injunction  in 
such  case,  the  suggestion  is  made  that  the  city  may  use  its  tax- 
ing power  so  as  to  prevent  its  grantee  from  a  fair  competition, 
but  there  is  no  averment  that  such  is  the  fact,  the  mere  sug- 
gestion will  not  avail,  as  the  city  may  establish  such  rates  for 
the  lights  furnished  by  it  as  to  enable  the  grantee  to  fairly 
compete  therewith.  "  If  it  cannot  do  so,  and  the  city  can  sup- 
ply its  citizens  at  a  lower  rate,  are  not  the  latter  entitled  to  the 
benefit  thereof  ?  It  is  entirely  possible  that  the  proposed  action 
of  the  city  may  cause  loss  to  the  complainant.  But  there  is 
no  ground  justifying  action  by  the  court  short  of  holding  that 
by  the  mere  action  of  the  city,  in  authorizing  the  complainant 
to  establish  its  plant  without  any  grant  of  exclusive  rights,  the 
city  thereby  deprived  itself  of  the  right  to  erect  an  electric 
plant  for  the  benefit  of  its  citizens,  and  this  extreme  ground 
I  am  not  prepared  to  take."  •^ 


§  254a.  Ezclnnve  lighting  contract  —  Sight  of  city  to  con- 
tract with  others. —  The  power  to  make  an  exclusive  contract 
for  electric  lighting  resides  in  the  State,  and  where  the  State 
Constitution  confers  no  such  power  upon  its  cities,  but  merely 
empowers  the  legislative  branch  of  the  State  to  organize  cities 
under  general  laws  and  to  restrict  their  powers,  a  city  which 
has  no  delegation  of  power  for  that  purpose,  either  expressly 


vided  for  in  section  416  of  this 
act  shaH  be  submitted  to  the  mu- 
nicipal assembly  so  as  to  afford  an 
entire  rule  of  municipal  action 
upon  each  of  the  different  subjects 
in  said  section  described  and  speci- 
fied." Section  419  provides  that 
"  all  contracts  to  be  made  or  let  for 
work  to  be  done  or  supplies  to  be 
furnished,  except  as  in  this  act 
otherwise  provided,  ♦  ♦  ♦  shall 
be  made  by  the  appropriate  heada 
of  departments  under  such  regula- 
tions as  shall  be  established  by  or* 
dinance  or  resolution  of  the  munici- 
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pal  assembly."  Green's  Greater 
N.  Y.  Charter  (1897),  pp.  146-148. 
Examine  §§   159,  230b,  herein. 

•7  Thomson-Houston  Elec.  L.  Co. 
V.  City  of  Newton  (U.  S.  C.  G.,  S. 
D.  Iowa),  42  Fed.  723,  3  Am.  Elec. 
Cas.  507,  508-510,  per  Shiras,  J.' 
c.  11,  Acts  22d  Gen.  Assembly 
Iowa,  and  §  3. 

Right  of  city  to  compete  hy 
erecting  electric  light  works,  aee 
Joplin,  City  of,  v.  Southwestern 
Missouri  Light  Co.,  191  U.  S.  150, 
24  Sup.  Ct.  43,  8  Am.  Elec.  Gas.  66, 
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§S54a 


or  by  implication,  cannot  by  contract  grant  an  exclusive  right 
for  a  term  of  years  to  a  corporation  to  supply  electricity  to  a 
city  and  occupy  the  city's  streets  for  that  purpose  so  as  to 
prevent  the  city  from  contracting  with  others  for  such  supply 
or  from  further  exercising  its  powers  in  that  respect.^® 


•8  Water,  Light  &  Gas  Co.  v. 
City  of  Hutchinson  (C.  C),  144 
Fed.  266.  The  court,  per  Pollock, 
Dist.  J.,  said :  "  As  the  full  meas- 
ure of  power  reserved  by  the  State, 
unsurrendered  to  the  general  gov- 
ernment upon  its  admission  into 
the  union,  remains  in  and  can  be 
exercised  alone  by  the  State,  ex- 
cept as  such  power  has  been  by 
the  Legislature  of  the  State  dele- 
gated to  its  municipal  corporations 
and  other  agents,  as  a  necessary 
and  inevitable  sequence,  it  must 
follow  that  there  is  no  inherent 
power  in  the  defendant  city  to 
make  the  contract  as  claimed.  Cit- 
izens' St.  Ry.  Co.  V.  Detroit  Ry., 
171  U.  S.  48,  18  Sup.  Ct.  732,  43 
L»  £d.  67.  And  as  the  organic  law 
of  the  State  confers  no  power  upon 
cities  of  the  State,  but  merely  em- 
powers the  legislative  branch  of  the 
State  to  organize  cities  under  gen- 
eral laws  and  to  restrict  their  pow- 
ers, the  power  of  the  defendant  city 
to  make  the  exclusive  contract 
claimed  by  the  complainant  to  ex- 
ist must  be  found,  if  at  all,  either 
in  the  charter  of  the  contracting 
company,  or  in  the  provisions  of 
the  second  class  cities'  act  of  this 
State,  in  force  at  the  time  of  the 
passage  of  the  ordinance,  for  this 
act  is  the  organic  law  of  the  city." 
The  court  then  considers  Minturn 
V.  Larue,  23  How.  (64  U.  S.)  435, 
16  L.ed.  574;  Grand  Rapids  E.  L.  & 
P.  Co.  V.  Grand  Rapids  E.  E.  L.  &  F. 
G.  Co.  (CO,  33  Fed.  659 ;  Citizens' 
St.  Ry.  Co.  V.  Detroit,  171  U.  S.  48; 


Jackson  County  Horse  R.  Co.  v.  In- 
terstate Rapid  Transit  Co.  (  C.  C), 
24  Fed.  307;  Illinois  Trust  &  Sav. 
Bk.  v.  City  of  Arkansas  City,  76 
Fed.  279,  22  C.  C.  A.  179,  34  L.  R. 
A.  518,  and  continues: — ^'^  In  the 
exercise  of  the  sovereign  reserved 
power  possessed  by  the  State  under 
the  Constitution,  State  Legislatures 
have  in  many  cases  granted  ex- 
clusive rights,  franchises  and  privi- 
leges, and  such  grants  have  been 
upheld  and  enforced  as  exclusive. 
New  Orleans  Gras  Co.  v.  Louisiana 
Light  Co.,  115  U.  S.  650,  6  Sup.  Ct. 
252,  29  L.  Ed.  516;  New  Orleans 
Water- Works  Co.  v.  River,  115  U. 
S.  674,  6  Sup.  Ct.  273,  29  L.  Ed. 
525;  Louisville  Gas  Co.  v.  Citizens' 
Gas  Co.,  115  U.  S.  683,  6  Sup.  Ct. 
265,  29  L.  Ed.  510;  Tammany 
Water  Works  v.  New  Orlean's 
Water  Works,  120  U.  S.  64,  7  Sup. 
Ct.  405,  30  L.  Ed.  663.  But  it  is 
quite  clear  from  a  consideration  of 
the  fundamental  principles  of  gov- 
ernment and  an  examination  of  the 
adjudicated  cases,  defendant  city 
under  our  constitution  possessed 
neither  the  inherent  power  to  make 
the  exclusive  contract  claimed  by 
complainant,  nor  did  the  Legislature 
of  the  State  confer,  or  attempt  to 
confer  upon  it  such  plenary  power, 
under  the  statutory  provisions 
quoted,  from  the  organic  law  of  the 
city.  Before  the  contention  of  com- 
plainant in  this  suit  to  the  ex- 
clusive right  claimed  may  be  up- 
held, it  must  appear  the  Legis- 
lature of  the  State,  in  express  terms 
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§§  255,  256       POLICE  and  municipal  powers  — 

§  255.  intra  vires  contract  —  Electric  lighting^  —  Hnnicipal- 
ity.—  If  a  municipality's  right  to  contract  for  electric  lighting 
is  limited  to  a  specified  terra  of  years,  it  has  no  authority  to 
enter  into  any  such  contract  for  a  term  in  excess  of  that  speci- 
fied, and  if  it  does  so  contract,  the  agreement  will  be  ultra  vires 
and  void.  Thus,  where  the  statutory  period  is  fixed  at  ten 
years,  a  contract  for  ninety-nine  years  is  invalid  and  ultra 
vires.®*  So,  where  a  statute  requires  the  passage  by  the  city 
council,  of  an  annual  appropriation  bill  specifying  the  purposes 
and  amounts  of  the  appropriations,  and  no  valid  ordinance 
therefor  has  been  passed,  and  none  enacted,  authorizing  the 
construction  and  equipment  of  an  electric  lighting  plant,  a  eon- 
tract  for  such  plant,  entered  into  by  the  city,  is  ultra  vires  and 
void.* 


§  256.  Completion  of  eleotric  lighting  contract. —  If  an  offer 
to  light  the  streets  of  a  municipality  specifies  the  amount  per 
light,  but  leaves  the  number  and  location  of  said  lights  for 
future  determination,  and  it  is  apparent  from  other  acts,  con- 
sistent with  such  a  conclusion,  that  there  is  no  completed  eon- 
tract,  such  contract  is  not  consummated  by  the  common  council 
passing  a  resolution  accepting  said  offer  and  directing  that  a 
contract  in  accordance  therewith  be  drawn  up.^  So,  a  con- 
tract between  a  city  and  an  electric  lighting  company  is  not 
binding  for  want  of  mutuality,  when  it  provides  that  the  city 


or  by  necessary  and  inevitable  im- 
plication, delegated  to  defendant 
city,  such  sovereign  and  plenary 
power  as  once  exercised  by  it  ex- 
hausted the  power  to  further  con- 
tract in  that  regard  during  the  life 
of  the  grant.  This,  as  has  been 
seen,  it  did  not  do.  There  are  cases 
in  actual  or  apparent  conflict  with 
the  view  here  expressed,  notably. 
City  of  New^port  v.  Newport  Light 
Co.,  84  Ky.  166.  This  case,  how- 
ever, was  reviewed  by  Judge  Brown 
at  the  circuit  in  Saginaw  Gas  Light 
Co.  V.  City  of  Saginaw  (C.  C),  28 
Fed.  629,  and  its  reasoning  disap- 
proved.    It  is  in  conflict  with  the 
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very  great  weight  of  authority  and 
its  argument  is  inconclusive." 

wWellston  v.  Morgan,  59  Ohio 
St.  147,  40  Ohio  L.  Jour.  392,  52  N. 
E.  127. 

1  Engstad  v.  Dinnie,  8  X.  Dak. 
1,  76  N.  W.  292;  N.  Dak.  Kev. 
Codes,  §  2262. 

-Santa  Hosa  Lighting  Co.  v. 
Woodward,  119  Gal.  30,  60  Pac 
1025. 

Completion  of  contract  for  pur- 
chase of  lighting  plant  by  city— 
EfTect  of  warranty  deed  by  grantor 
to  third  party.  See  Connor  v.  City 
of  Marshfield  (Wis.,  1906),  107  ^• 
W\  640. 
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shall  designate  the  lights  to  be  furnished  and  their  location; 
but  if  it  fails  so  to  do,  and  notifies  the  company  of  its  repudia- 
tion of  the  contract,  and  although  it  had,  under  a  former  con- 
tract, designated  the  lights  to  be  furnished,  and  had  continued 
to  use  a  certain  number  of  lights,  nevertheless  the  city  will 
not  be  held  liable.^  The  formal  actual  execution  of  a  contract 
awarded  for  electric  lighting  may  either  precede  or  follow  the 
ordinance  or  resolution  required  by  the  Kew  Jersey  Act  of 
1894.* 

§  257.  Satification  of  nnanthorized  execntion  of  electric  light- 
ing contract. —  An  unauthorized  execution  of  a  municipal  con- 
tract by  the  mayor  and  city  comptroller,  which  should  have 
been  executed  by  the  commissioner  of  public  works,  may  be 
ratified  by  ordinance,  and  any  invalidity  due  to  such  execu- 
tion of  said  contract  is  cured  thereby.^ 

§  258.  Implied  contracts -— Hnnioipal  corporations  —  Extra 
lights. —  Where  the  power  of  a  municipality  to  enter  into  con- 
tracts is  not  limited  to  a  particular  mode,  it  has  implied  au- 
thority to  contract.  Therefore,  an  agreement  to  pay  for  extra 
lights  furnished  the  city,  in  addition  to  those  required  under  a 
lighting  contract,  may  be  implied  as  to  subsequent  services,  by 
the  city's  refusal  to  designate  the  lights  to  be  removed  or  dis- 
continued ;  so,  likewise,  by  a  notification  to  the  company  not  to 
remove  or  discontinue  them.  But  where  both  parties,  al- 
though acting  under  a  mutual  mistake  as  to  the  interpretation 
of  the  warranty  clause,  acted  under  the  belief  that  the  com- 
pany was  bound  to  furnish  the  extra  lights  in  order  to  fulfill 
its  guaranty  under  the  contract,  there  is  no  implied  contract 
to  pay  for  such  extra  lights.  In  determining  whether  such 
lights  were  furnished  and  their  use  accepted  without  the  in- 
tent to  claim  compensation,  the  question  of  delay  in  asserting 
the  demand  may  be  important,  but  it  is  not  conclusive  upon 
the  right  to  recover  as  upon  an  implied  contract  to  pay.® 

»  El  Paso  Gas  &  Elec.  Light  &  P.  o  City  of  Chicago  v.  Galpin,   183 

Co.  V.  City  of  El  Paso,  22  Tex.  Civ.  111.  399,  65  N.  E.  731. 

App.  309,  54  S.  W.  798.  e  Brush  Elec.   Light  &  P.  Co.  v. 

*  Oakley  v.  City  of  Atlantic  City  Montgomery,   114  Ala.  433,  21   So. 

(N.  J.    Sup.,    1899),  44   All.    651;  9C0.     See  El  Paso  Gas  Elec.  Light 
N.  J.  Act  May  22,  1894. 
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§  259.  Implied  contract  —  Assignee  —  Electric  ligfatiiig— 
Liability  of  town. —  If  a  contract  for  electric  lighting  becomes 
invalid  under  the  statute  by  reason  of  an  assignment,  the  fact 
that  a  town  accepts  the  light  furnished  by  the  assignee  does 
not  make  said  town  liable  where  the  statute  requires  the  public 
authorities  to  revoke  and  annul  any  contract,  and  be  relieved 
from  all  liability  and  obligation  iJiereunder  to  the  assignee. 
And  the  fact  that  the  assignor  is  president  and  manager  of  the 
assignee  corporation  does  not  except  the  assignment  from  the 
operation  of  the  statute  J 

§  260.  Validity  of  contract  —  Electric  lighting. —  If  stock- 
holders of  a  corporation  contracting  with  a  borough  for  electric 
lighting  are  members  of  the  council,  the  contract  is  void  under 
the  Pennsylvania  statute,  even  though  such  members  voted 
against  such  contract.®  If  a  contract  for  public  lighting  is 
not  made  in  conformity  with  the  requirements  of  the  city 
charter  that  the  propositions  be  submitted  to  the  city  voters  it 
is  invalid.®  Where  a  statute  prohibits  any  appropriation  in 
excess  of  the  estimated'  receipts  for  the  year,  the  fact  that  the 
entire  amount  appropriated  under  an  electric  lighting  contract 
for  five  years,  exceeds  the  estimated  receipts  for  lighting  pur- 
poses for  the  current  year,  does  not  invalidate  said  contract, 
the  term  of  duration  thereof  being  lawful.^®  If  the  municipal 
board  of  a  municipality  is  empowered  by  its  charter  to  provide 
for  electric  lighting  it  may  contract  therefor,  as  sudi  a  charter 
provision  comes  within  an  exception  in  a  subsequently  enacted 


&  P.  Co.  V.  City  of  El  Paao,  22  Tex. 
Civ.  App.  309,  64  S.  W.  798. 

When  failure  to  furnish  addition- 
al lights  constitutes  breach  of  con- 
tract, see  Kaukauna  Elec.  Light 
Co.  V.  City  of  Kaukauna,  114  Wis. 
327,  89  N.  W.  542,  8  Am.  Elec.  Cas. 
348. 

7  Suburban  Elec.  L.  Co.  v.  Hemp- 
stead, 38  N.  Y.  App.  Div.  355,  66 
N.  Y.  Supp.  443 ;  N.  Y.  Laws  1897, 
c.  444,  §  2;  2  Cumming  &  Gilbert's 
Annot.  Genl.  Stat.  &  Laws  N.  T., 
p.  2874. 

8  Kenneth  Elec.  L.  Co.  v.  Ken- 

AAA 
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neth  Square  (C.  P.),  4  Penn.  DisL 
Rep.  707,  8  Kulp  (Penn.),  105; 
Penn.  Act  March  31,  1860,  prohibit- 
ing any  member  of  any  corporation 
or  any  officer  or  agent  thereof  from 
being  in  anywise  interested  in  any 
contract  for  supplies  to  be  fur- 
nished to  the  corporation. 

•  Wadsworth  v.  City  of  Concord, 
133  N.  C.  687,  45  S.  E.  948,  8  Am. 
Elec.  Cas.  315.     See  §  268,  herein. 

10  Edison  Elec.  Ilium.  Co.  ▼. 
Jacobs  (C.  P.,  Penn.),  8  Kulp,  120; 
Penn.  Acts  May  23,  1889;  Pub.  L 
277,  art.  5,  §  2. 
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statute  making  certain  provisions  as  to  electric  lighting  con- 
tracts in  incorporated  cities  "unless  otherwise  provided/ '^^ 
Again^  where  a  board  of  street  commissioners  has  authority  to 
contract  for  lighting  lamps,  and  makes  a  valid  agreement  there- 
for, a  city  ordinance  is  void  which  invalidates  such  contract, 

even  though  made  without  the  approval  of  the  common  coun- 
cil.^ ^ 

§  260a.  Validity  of  contract  —  Beasonableness  —  Electric 
lig^hting  —  Contract  of  pnrchase.—  Where  the  time  of  the  dura- 
tion of  a  contract  with  a  city  for  electric  lighting  is  ten  years 
at  the  most,  such  period  is  reasonable  as  where  a  municipal 
board  of  a  city  has  within  the  charter  powers  a  discretion  inde- 
pendent of  courts,  no  exercise  of  it  will"  be  held  void  for  unrea- 
sonableness unless  so  gross  as  to  suggest  fraud  or  corruption,^' 
A  city  contract  is  not  unreasonable  as  to  length  of  time  which 
provides  that  gas  shall  be  furnished  by  an  electric  light  com- 
pany to  the  municipality  for  five  years  at  a  specified  rate,  with 
the  right  on  the  part  of  the  city  to  terminate  the  contract  on 
three  months'  notice.^*  But  a  contract  for  electric  lighting 
which  is  clearly  and  wholly  unreasonable  in  its  terms  will  be 
held  to  be  unauthorized  and  invalid.^  *^  The  contract  of  a  city 
for  the  purchase  of  the  equity  of  redemption  of  a  water  and 
lighting  plant  is  not  so  improvident  and  unreasonable  as  to  be 
held  void  where  it  is  found  by  the  court  that  the  value  of  the 
plant,  franchises,  existing  contracts,  lands  with  water  rights, 
going  value  and  all  rights  possessed  by  the  company  was 
$100,000 ;  but  that,  taking  into  consideration  the  value  of  the 
plant,  the  amount  the  city  was  paying  for  light  and  water,  and 
the  necessity  for  better  fire  protection,  as  well  as  the  demand 
for  better  service  in  both  electric  and  water  supply,  and  all 
other  circumstances  then  existing,  the  purdiase  of  the  plant 
was  not  an  unreasonable  exercise  of  power.  The  land  contract 
in  question  ran  from  the  company  to  the  city  and  provided  for 
the  payment  by  the  latter  of  $25,400,  of  which  $400  was  to  be 

iiReid   V.   Trowbridge,   78   Miss.  i*  Hartford  v.  Hartford  Elec.  L. 

642,  29  So.  167.  Co.,  66  Conn.  324,  32  Atl.  925. 

"Hartford  v.  Hartford  Elec.  L.  i^Le      Feber     v.     Northwestern 

Co.,  66  Conn.  324,  32  Atl.  926.  Heat,  Light  &  Power  Co.,  119  Wis. 

18  Reid   V.  Trowbridge,    78   Miss.  608,  97  N.  W.  203,  8  Am.  Elec.  Gas. 

642,  29  So.  169.  330. 
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paid  down  and  $5,000  at  the  end  of  each  year  thereafter,  with 
6  per  cent,  interest,  to  apply  when  fully  completed  on  the  pur- 
chase money.  The  description  of  the  entire  property  of  the 
company  included  all  its  capital  stock,  which  was  to  be  trans- 
ferred to  designated  city  officials  in  trust  for  the  use  and  bene- 
fit of  the  city  free  and  clear  of  all  incumbrances  and  legal  liens 
except  the  taxes  agreed  to  be  paid  and  a  mortgage  of  $150,000. 
The  possession  of  the  works  was  turned  over  to  the  city.'* 

§  261.  Onaranty  in  contract  —  When  inoperative  —  Eleetzie 
lighting.—  If  a  city  diverts  electricity  to  light  its  public  build- 
ing, sufficient  to  supply  the  number  of  lights  which  a  company 
has,  by  its  contract  for  lighting,  guaranteed  to  furnish,  such 
guaranty  becomes  inoperative,  as  where  the  company  is  to  sup- 
ply a  specified  nimiber  of  lights,  and  contracts  that  they  will 
furnish  good  and  sufficient  light  for  an  equal  territory  with  that 
which  was  then  lighted  by  gas.*^ 

§  262.  Power  of  city  to  terminate  electric  lighting  contract 
—  If  a  city  enters  into  an  electric  lighting  contract  with  the 
owner  of  the  plant,  it  cannot  terminate  said  contract  by  repeal- 
ing the  ordinance  granting  the  franchise  to  construct  said  plant, 
where  there  is  no  reservation  in  said  ordinance  of  the  right  so 
to  do." 

§  263.  Estoppel  of  municipality  —  Electric  light  contracts.— 
The  fact  that  village  authorities  allow  work  to  be  done,  under 
a  contract  for  the  erection  of  an  electric  light  plant  aad  water 
works,  does  not  create  an  estoppel  to  dispute  its  liability  by  the 
village,  where  the  proposition  for  entering  into  such  contract 
had  not  been  legally  carried  and  the  contractor  had  notice 
thereof,  before  making  such  agreement.^® 

§  264.  Notice  of  indebtedness  —  Obligation  of  persons  dealing 
with  municipality. —  A  person  dealing  with  a  municipality  is 
charged  with  notice  of  the  fact,  when  it  exists,  that  said  city  is 

le  Connor   v.    City   of  Marshfield  463,  53  Pac.  470,  revg.  4  Kan.  App. 

(Wis.,  1906),  107  N.  W.  639.  299.     See  §§  229-229e,  herein. 

17  Brush    Elec.    L.    Co.    v.   Mont-  i»  Daniels    v.    Long,    HI    Mich, 
gomery,  114  Ala.  433,  21  So.  960.  562,  69  N.  W.  1112,  3  Det  L.  News, 

18  Mills  V.  Osawatomie,  59  Kan.  773. 
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§265 


indebted  to  the  constitutional  limit.^^  But  where  it  does  not 
appear  that  if  such  person  had  examined  the  condition  of  the 
city  treasury,  no  money  would  have  been  found  or  that  the 
condition  of  the  city's  finances  was  such  that  the  obligation 
exceeded  the  amount  for  which  the  council  might  contract,  then 
a  city  will  be  liable  under  a  contract  for  the  purchase  of  an 
engine  to  operate  its  lighting  plant,  and  it  cannot  successfully 
defend  against  such  liability  on  the  ground  that  its  contract 
was  ultra  vires,  because  in  excess  of  the  indebtedness  which 
the  council  might  incur,  even  though  the  city  charter  limited 
the  amount  of  taxes  which  might  be  levied  and  required  the 
estimate  of  expenses  to  which  the  taxes  were  to  be  applied  to 
be  made  in  May  and  adopted  in  June,  and  in  said  month  the 
estimate  for  electric  lighting  was  made.*^ 

§  265.  Knnicipal  powers  —  Indebtedness  —  Bonds  —  Electrio 
lightii^.—  If  a  municii)al  corporation  is  authorized  by  its  char- 
ter to  contract  and  be  contracted  with,  sue  and  be  sued,  and  to 
do  all  things  for  the  benefit  of  the  city,  and  all  things  not  in 
violation  of  the  Constitution  and  laws  of  the  State,  it  may,  by 
acting  in  conformity  with  all  constitivtional  and  legal  require- 
ments, contract  a  debt  and  issue  bonds  for  the  construction  and 
maintenance  of  an  electric  light  plant.**  But  the  invalidity 
of  an  election  on  the  question  of  issuing  such  bonds  may  be 
set  up  by  the  president  of  a  village  in  defense  of  mandamus 


20  La  Porte  v.  Gamewell  Fire 
Alarm  Teleg.  Co.,  146  Ind.  466,  45 
X.  E.  588,  36  L.  R.  A.  686;  Game- 
wcU  Fire  Alarm  Teleg.  Co.  v.  City 
of  La  Porte  (U.  S.  C.  C,  Ind., 
1899),  96  Fed.  664.  Const.  Ind., 
1851,  art.  13,  provides  that  no  po- 
litical or  municipal  corporation  in 
the  State  shall  ever  become  indebt- 
ed in  any  manner  for  any  purpose 
to  an  amount  in  the  aggregate  ex- 
reeding  2  per  centum  of  the  value 
of  the  taxable  property  therein,  to 
l)c  assessed  by  the  last  assessment 
for  State  and  county  purposes.  Mo. 
Const.,  art.  10,  §  12,  prohibits  a 
rity  from  becominpj  indebted  to  nn 
amount  exceeding  in  any  year  the 


income  of  that  year.  Construed  in 
Water-Works  Rental  Case,  Webb 
City  &  Caterville  Water-Works  Co. 
V.  Cartervillc,  153  Mo.  128,  64 
S.  W.  557;  N.  Y.  Const.,  art.  8,  § 
10.  No  county,  city,  town  or  vil- 
lage shall  be  allowed  to  incur  any 
indebtedness  except  for  county, 
city,  town  or  village  purposes.  As 
to  constitutional  limitatiom  on  in- 
debtedness, see  1  Dill,  on  Mun. 
Corp.   (4th  ed.),  §  130  (85)   ct  seq. 

-*i  Arbuckle-Uyan  Co.  v.  City  of 
Grand  Ledge,  122  Mich.  491,  81  N. 
W.  358. 

22Heilbron  v.  Cuthbert,  96  Go. 
312,  23  S.  E.  206. 
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proceedings  to  compel  their  issuance.^^  An  indebtedness  in 
excess  of  a  constitutional  limitation  is  not  incurred  where  the 
appropriation  for  arc-lights  is  made,  under  a  conditional  con- 
tract for  application  monthly,  on  account  of  the  purchase  price, 
if  the  city  elects  to  purchase  the  plant,  of  such  part  of  the  pay- 
ments as  exceed  the  current  expenses  and  interest;  and  it  is 
also  stipulated,  that  in  case  of  acceptance  no  indebtedness 
shall  be  created  against  the  city  in  favor  of  the  company;-* 
nor  is  such  indebtedness  created  for  the  a^regate  sum  of  in- 
stallments, which  are  by  contract  payable  monthly  for  a  usual 
and  necessary  thing,  such  as  water  or  light,  but  the  earning 
of  each  installment  is  necessary  to  the  existence  of  a  debt.  It 
is  not  the  time  when  a  municipal  debt  is  due,  but  the  time 
when  it  comes  into  existence,  which  should  determine  whether 
it  is  within  the  indebtedness  limitation.  So  current  revenues 
relied  on  to  prevent  a  violation  of  a  Constitutional  limit  of 
indebtedness  must,  where  that  limitation  has  been  reached, 
equal  the  indebtedness  as  fast  as  it  accrues,  and  this  applies 
where  the  sum  is  payable  in  installments,  and  such  revenues 
must  within  this  rule  also  cover  the  other  expenses  for  which 
the  city  is  liable.^^  And  although  the  aggregate  sum  imposed 
by  contract  upon  a  city  exceeds  the  debt  limit,  nevertheless, 
the  Constitution  is  not  violated  bv  such  contract  where  the 
annual  amount  payable  thereunder  for  such  purpose  is  within 
the  debt  limit. ^®  So  where  revenues  can  only  be  raised  and 
taxes  only  levied  for  current  expenses  and  other  liabilities,  no 
presumption  of  validity  exists  in  favor  of  a  street  lighting  con- 
tract for  five  years,  which  is  dependent  upon  the  existence  of 


23 Daniels  v.  Long,  111  Mich.  502, 
3  Det.  L.  News,  773,  69  N.  W. 
1112. 

24  Hay  V.  Springfield,  04  111.  App. 

671. 

20  La  Porte  v.  Ganiewell  Fire 
Alarm  Teleg.  Co.,  146  Ind.  406,  45 
N.  E.  588,  35  L.  R.  A.  686. 

20  Denver,  City  of,  v.  Iliibbnvdv  17 
Colo.  App.  346,  68  Pac.  993»  8  Am. 
Elec.  Cas.  291.  The  court,  per 
Wilson.  P.  J.,  said:  "If  the  mere 
execution  of  tlie  contract  created  n 
debt  at  all   within  the  purview  of 
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til  is  con^^titutional  provision  the 
cKtent  of  the  debt  was  only  the 
amount  of  the  annual  payment  pro- 
vided for,  which  is  $90,000,  and 
hence  it  was  clearly  within  the 
prescribed  constitutional  limita- 
tions. This  doctrine,  which  ha? 
been  much  discussed  and  frequently 
passed  upon,  is,  as  applied  to  thi^ 
class  of  cases,  is  founded  upon  sound 
reason  and  principle,  and  is  sup- 
ported by  an  overwhelming  weight 
of  authority." 
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funds  sufficient  with  the  taxes  levied  at  the  time  of  the  execu- 
tion of  said  contract  to  defray  all  liabilities  thereunder  for 
the  entire  term.  In  other  words,  the  funds  on  hand  and  the 
taxes  actually  levied  at  the  time  such  contract  is  executed 
must  be  sufficient  to  cover  all  the  liability  then  incurred  thereby 
and  payable  during  the  entire  term;  the  current  expenses  and 
other  existing  liabilities  of  the  fiscal  year  must  also  be  covered.^^ 
A  provision  in  a  charter,  which  follows  a  prior  general  one,  em- 
powering a  city  to  provide  for  street  lighting  and  which  sub- 
sequent provision  is  permissive  only,  and  an  enlargement  of  the 
power  of  the  city  to  raise  funds  for  lighting  purposes,  does  not 
restrict  the  general  provision,  even  though  it  provides  for  the 
levy  of  a  special  tax  within  certain  limits  benefited  by  said 
lights,  to  be  levied  and  collected  within  said  limits.*®  If  a 
charter  confers  on  a  city  all  the  powers  possessed  by  cities, 
under  a  statute,  and  the  latter  authorizes  the  issue  of  bonds  by 
any  municipality  to  purchase  water-works  or  to  accomplish  any 
other  purpose  in  its  lawful  power,  and  said  charter  limits  the 
city's  power  to  appropriate  money,  except  for  purposes  ex- 
pressly authorized  therein,  and  also  provides  that  it  cannot 
borrow  money  "  except  as  otherwise  provided,"  said  city  is 
empowered  to  borrow  money  and  issue  bonds  for  the  construc- 
tion of  a  water-works  and  electric-light  system.**  Where  a 
city  was  duly  authorized  to  issue  bonds  to  enable  it  to  erect 
an  electric  lighting  plant,  and  by  a  valid  ordinance  directed 
their  issue  to  a  specified  amount,  and  thereafter  in  conformity 
with  an  agreement  made  with  a  bank  amended  said  ordinance, 
changing  the  denomination  of  said  bonds  and  the  manner  of 
their  issuance,  but  delivered  them  to  the  bank  a  short  time  prior 
to  the  taking  effect  of  said  amended  ordinance,  and  received 
the  pay  therefor,  it  was  held  that  as  the  bonds  were  not  tainted 
by  fraud  or  illegality  in  their  issuance,  the  mere  irregularity  in 
their  delivery  did  not  present  a  ground  to  invoke  the  action  of 
a  court  of  equity  in  favor  of  a  taxpayer.*^ 

27Kachli     y.     Minnesota     Bnish  Wis.  131,  64  N.  W.  886;  Wis.  Rev. 

Elec.   Co.,  5  Minn.  418,  59  N.  V^.  Stat.,  §§  042,  943. 
1088,  49  Am.  St.  Rep.  628.  m  Thomson-Houston  Elec.  L.  Co. 

^sTownseod  Gas  &  Elec  Co.  v.  v.  City  of  Newton   (U.  S.  C.  C,  8. 

Port  Townsend,   19  Wash.  407,  53  D.  Iowa),  42  Fed.  723,  3  Am.  Elec. 

Pac.  551.  Cas.  607,  514. 

2»Elmwood    V.    Reedsburgh,    91 
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§  266.  Xnnioipal  powers  —  Indebtedness  —  Bonds — Electiie 
lighting  continued. —  A  debt  must  not  overreach  the  city's  c\\t- 
rent  revenues.  But  the  right  to  contract  with  a  private  cor- 
poration for  street  lighting  is  not  taken  away  by  a  vote  to  in- 
crease a  borough's  indebtedness,  for  the  purpose  of  establish- 
ing an  electric  light  plant.®^  And  where  a  debt  is  created  bv 
contract  in  excess  of  the  constitutional  limit,  said  contract  can- 
not be  ratified  by  the  common  council  by  resolution  or  other- 
wise.'^ In  North  Carolina  a  debt  for  the  purchase  of  an  elec- 
tric light  plant  by  a  city  cannot  be  created,  except  by  a  vote  of  a 
majority  of  the  qualified  voters  and  legislative  authority,  and  is 
not  a  necessary  expense  within  the  meaning  of  the  Constitution 
of  that  State,  so  as  to  warrant  its  creation  otherwise  than  as 
above  stated.*'  In  England,  where  the  power  of  a  municipal 
corporation  to  issue  irredeemable  stock  is  not  exercised,  and  is 
taken  away  by  a  subsequent  provisional  order,  and  statutes 
confirming  the  two  orders  have  received  royal  assent  upon  the 
same  date,  the  power  of  said  corporation,  under  the  provisional 
order  authorizing  an  electric  lighting  undertaking,  to  purchase 
said  undertaking,  compulsorily  on  issuing  corporation  stock  to  a 
certain  amount,  is  held  in  abeyance  for  such  time,  as  there  is  no 
power  on  the  part  of  such  corporation  to  issue  said  irredeem- 
able stock. '^  In  a  Federal  case,  it  was  averred,  in  a  bill  for  in- 
junction, "  that  the  issuance  of  $14,000  in  bonds,  will  increase 
the  indebtedness  of  the  city  over  the  constitutional  limit  of  5 
per  cent,  upon  the  taxable  value  of  the  property  within  the 
limits  of  the  city.  According  to  the  showing  made  in  the 
affidavits  submitted  by  complainant,  the  indebtedness  at  the 
time  the  vote  was  taken  was  such  that  the  issuance  of  $14,000 
in  bonds  would  carry  the  amount  due  somewhat  over  the  5 
per  cent  limitation;  but  as  appears  from  the  affidavits  sub- 
mitted on  behalf  of  the  city,  before  the  city  in  fact  issued  iu 
bonds,  the  indebtedness  had  been  reduced  by  payment  thereon, 
so  that  the  addition  of  the  $14,000  to  the  amount  existing  at 

31  Seitzinger    v.     Tamaqua,     187  »« Mayo   v.    Washington,  122  X. 

Penn.  St.  639,  43  Week.  N.  of  Cas.  C.  5,  40  L.  R.  A.  163,  29  S.  E.  343. 

236,  29  Pitta.  L.  Jour.  (N.  S.)  215,  84  Sheffield  Corp.  v.  Sheffield  Elec. 

41  Atl.  464.  Light  Co.    (1898),  1  Ch.  203.  671- 

»2La    Porte    v.    Gamewell     Fire  J.  Ch.  (N.  S.)   113,  77  Law  T.  Rep. 

Alarm  Teleg.  Co.,  146  Ind.  466,  46  616. 
N.  E.  588,  36  L.  R.  A.  686. 
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the  date  of  the  bonds  did  not  reach  the  constitutional  limit. 
The  vote  of  the  electors  did  not  create  an  existing  indebtedness. 
It  authorized  the  city  to  undertake  the  erection  of  an  electric 
plant.  The  city  authorities,  in  carrying  out  this  work,  are  sub- 
ject to  the  constitutional  limitation;  but  no  debt  was  created 
until  the  bonds  were  issued  and  sold,  and  at  that  time  the  in- 
debtedness was  not  increased  over  the  limitation  by  the  sale  of 
the  bonds."  The  injunction  prayed  for  was  set  aside  on  this 
and  other  grounds.^*^  If  the  limit  of  indebtedness  specified  in 
the  Constitution  is  reached  by  a  city,  it  cannot  contract  for  the 
maintenance  and  lighting  of  a  definite  number  of  lamps,  at  a 
stated  price,  payable  monthly.^®  It  may  be  stated  as  a  general 
rule  that  the  power  of  a  city  to  incur  debts  and  issue  negotiable 
instruments  therefor  must  be  expressly  given  by  statute  or 
charter,  or  it  must  arise  by  necessary  implication  from  some 
express  power  which  cannot  fairly  be  exercised  without  it.^'' 

§  266a.  Purchase  of  electric  plant  —  Yearly  installments  — 
Debt  limit. —  Where  a  city  purchases  a  water  and  lighting  plant, 
subject  to  a  mortgage  thereon  securing  payment  of  the  vendor's 
bonds,  said  plant  to  be  paid  for  by  the  city  upon  yearly  install- 
ments, the  amount  of  the  bonds  does  not  become  an  indebted- 


3a  Thomson-Houston  Elec.  L.  Co. 
V.  City  of  Newton,  42  Fed.  723,  3 
Am.  Elec.  Cas.  607,  513,  614.  A 
recent  Wisconsin  statute  provides 
that  any  city  or  village  may  bor- 
row money  and  issue  bonds  for  the 
purpose  of  erection  of  electric  or 
gas  lighting  works,  or  for  the  pur- 
chase, construction,  maintenance 
and  operation  of  telephone  lines 
and  exchanges.  Laws  of  Wis., 
1899,  c.  309,  §  1.  As  to  constitu- 
tional limitations  on  indebtedness, 
see  Dill,  on  Mun.  Corp.  (4th  ed.), 
§  130   (86)   et  seq. 

»«  City  of  Chicago  v.  Galpin,  183 
111.  399,  56  N.  E.  731.  Consti- 
tution of  Illinois,  art.  9,  §  12,  pro- 
hibits any  city  becoming  indebted 
in  any  manner  for  any  purpose  to 
an  amount  exceeding  6  per  cent,  of 


the  taxable  value  of  property  there- 
in. The  contract  was  for  the  light- 
ing and  maintenance  of  7,000  street 
lamps,  "  more  or  less,"  which  term 
was  held  to  refer  to  lamps  not 
lighted  during  the  month,  and  the 
city  was  enjoined  from  paying  any 
money   under   the    contract. 

37  Watson  v.  City  of  Huron  (U. 
S.  C.  C.  A.,  S.  D.,  1899),  97  Fed. 
449,  a  case  of  negotiable  warrants 
issued  by  a  city  to  secure  location 
of  a  capitol  at  said  city.  As  to  in- 
cidental powers  and  necessarily  im- 
plied powers,  see  opinion  of  Mabry,. 
C.  J.,  in  Jacksonville  Elec.  L.  Qo. 
v.  Jacksonville,  36  Fla.  229,  18  So. 
677,  30  L.  R.  A.  640,  12  Am.  Rep.  & 
Corp.  Cas.  626,  61  Am.  St.  Rep.  24, 
6  Am.  Elec.  Cas.  668. 
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ness  of  the  city  within  the  constitutional  inhibition  against  be- 
coming indebted  to  an  amount  in  excess  of  a  certain  per  cent, 
of  the  assessed  value  of  taxable  property.'® 

§  267.    Hectrio    Lighting  —  Petition  —  Specificationi.—  A 
town  is  not  authorized  to  contract  for  electric  lighting  where, 


••Connor  v.  City  of  Marshfleld 
(Wis.,  1906),  107  N.  W.  639.  The 
court,  per  Dodge,  J.,  said :  "  Tlie 
contention  that  by  purchasing  this 
plant  subject  to  the  mortgage 
thereon  securing  payment  of  $125,- 
000  of  the  company's  bonds,  the 
ultimate  payment  of  them  by  the 
city  has  become  so  unavoidable 
that  for  all  practical  purposes  it  is 
bound  to  pay  them  and  must  be 
held  indebted  for  their  amount,  so 
as  to  infringe  the  constitutional 
prohibition  against  becoming  in- 
debted to  an  amount  more  than  5 
per  cent,  of  the  assessecl  value  of 
taxable  property,  is  not  without 
very  persuasive  authority,  if  the 
question  can  be  considered  an  open 
one  in  this  court.  We  do  not  think 
it  can,  however.  In  the  Milwaukee 
Park  land  cases  (Perrigo  v.  Mil- 
waukee, 92  Wis.  236,  G5  N.  W. 
1025) ;  Milwaukee  v.  Milwaukee 
Ck).,  95  Wis.  424,  69  N.  W.  819, 
and  Burnham  v.  Milwaukee,  98 
Wis.  128,  73  N.  W.  1018,  this  court 
fully  considered  whether,  when  a 
city  purchased  property  or  ac- 
quired the  right  to  purchase  it, 
from  the  fact  that  rights  in  or  bur- 
dens upon  that  property  were  held 
by  others,  so  that  the  city,  to  hold 
it  and  protect  the  interest  ac- 
quired under  it,  must  pay  large 
sums  of  money,  the  city  thereby 
became  indebted  for  such  sums  in 
the  constitutional  sense.  We  re- 
viewed the  conflicting  array  of  de- 
cisions,  and;   reflecting  the  reason* 
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ing  of  those  the  respondents  nov 
cite,  we  decided  the  question  in  the 
negative.  The  distinguishing  de- 
ment, as  then  defined,  consisted  in 
the  fact  that  the  city  could  not  be 
coerced  by  the  creditor  of  its 
grantor  into  applying  to  his  claim 
either  its  general  revenue  or  prop- 
erty owned  by  it  at  the  time  of 
the  contract,  but  was  free  at  its 
election  to  abandon  the  plan  of  ac- 
quiring or  holding  that  which,  prior 
to  the  contract  it  did  not  own. 
This  distinction  between  conferring 
upon  another  power  to  take,  in  in- 
vitum,  either  general  municipal 
revenue  or  property  owned  by  the 
city  prior  to  the  contract,  and  a 
right  merely  to  retake  the  property 
which  is  acquired  by  the  contraft 
or  the  earnings  or  proceeds  there- 
of, is  sustained  in  many  decided 
cases,  of  which  the  following  are 
illustrative:  Kelly  v.  City  of  Min- 
neapolis, 63  Minn.  125,  131,  65  N. 
W.  115,  39  L.  R.  A.  281;  Windsor 
v.  City  of  Des  Moines,  110  Iowa, 
175,  182,  81  N.  W.  476,  80  Am.  St. 
Rep.  280;  Joliet  v.  Alexander.  194 
111.  457,  464,  62  N.  £.  861 ;  Winston 
V.  City  of  Spokane,  12  Wash.  524, 
41  Pac.  888;  Faulkner  v.  City  of 
Seattle,  19  Wash.  320,  53  Pac.  365; 
State,  City  of  Port  Townsend  v. 
Clausen,  40  Wash.  95,  82  Pac  187. 
We  can  discover  no  valid  distinc- 
tion between  the  Park  Land  casei 
and  the  present  situation.  In  both, 
the  legislature  had,  to  tlie  extent 
of  its  power,  authorized  the  trans- 
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after  filing  the  required  petition,  but  before  a  resolution  is 
passed  awarding  the  contract,  a  number  of  names  are  with- 
drawn from  said  petition,  so  that  the  whole  number  of  names 
is  less  than  that  specified  under  the  statute,  as  a  condition  pre- 
cedent to  entering  into  a  lighting  contract.^®  A  specification 
in  an  electric  lighting  ordinance,  as  to  the  kind  of  wire  to  be 
used  for  conductors,  is  sufficiently  specific  when,  in  connection 
witJi  expert  testimony,  it  enables  the  commissioners  to  estimate 
the  cost,  and  shows  that  wire  must  be  used  which  will  carry  the 
current  without  loss  of  more  than  a  specified  per  cent,  from  its 
resistance.*®  Again,  where  it  appears  extrinsically  that  the 
top  diameter  of  electric  light  poles  determines  the  bottom  diam- 
eter, it  is  a  sufficient  specification  that  the  poles  are  to  be  six 
inches  at  the  top.  .And  an  ordinance  sufficiently  designates 
the  location  of  a  power-house  where  it  states  that  it  is  to  be  at 
a  certain  well-known  public  building.*^ 

§  268.  Electric  Lighting — SubmiBsion  to  eleoton  —  Indebt- 
eduCBS  —  Bonds. —  Where  the  law  requires  that  the  question 
whether  a  village  may  acquire  an  electric  light  plant  shall  be 
put  to  the  electors,  it  must  be  done.  A  mere  decision  by  them 
of  the  question,  whether  a  tax  authorized  for  such  lighting 
purpose  should  be  levied,  does  not  justify  condemnation  pro- 


actions,  had  declared  that  the  city 
should  be  under  no  legal  liability, 
and  that  the  burden  on  the  prop- 
erty should  not  be  deemed  indebt- 
edness within  the  constitutional 
limitation.  Under  no  circum- 
stances could  the  holders  of  these 
bonds  recover  any  money  judgment 
against  the  city  for  their  principal. 
Nor  is  any  property  formerly  owned 
by  the  city  subjected  to  seizure  by 
the  bondholders.  True,  by  enforc- 
ing their  right  to  take  away  the 
water  and  lighting  plant  they  may 
depriTe  the  city  of  so  much  of  its 
money  as  up  to  that  time  has  been 
paid  upon  the  purchase,  but  the 
same  was  true  as  to  the  park  lands. 
We  cannot  without  repudiation  of 
principles   now    established   in   our 


jurisprudence,  hold  the  amount  of 
these  bonds  to  have  become  indebt- 
edness of  the  city  with  in  the  con- 
stitutional inhibition." 

30  Suburban  Elec.  L.  Co.  v. 
Hempstead,  38  N.  Y.  App.  Div.  355, 
56  X.  Y.  Supp.  443. 

40Ewart  v.  Western  Springs,  180 
111.  318,  54  N.  E.  478,  specifica- 
tions were  a  "  round  copper  wire 
covered  with  weather-proof  insula- 
tion, and  of  such  size  that  the  loss 
between  the  electrie  generators  and 
the  farthest  outlet  shall  not  exceed 
5  per  cent.,  no  wire  being  smaller 
than  No.  10,  Brown  &  Sharp 
gauge." 

*i  Ewart  V.  Western  Springs,  180 
111.  318,  54  N.  E.  478. 
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ceedings  against  the  property  and  plant  of  a  gas-electric  com- 
pany, and  such  proceedings  are  void.^^  So  in  North  Carolina 
a  majority  vote  of  the  qualified  electors  and  legislative  au- 
thority is  necessary  for  the  creation  of  a  debt  for  the  purchase 
of  an  electric  light  plant.  Such  debt  is  not  one  of  the  neces- 
sary expenses  of  a  town,  within  the  Constitution  of  that  State.** 
In  Michigan  the  installation  of  an  electric  light  plant  may  be 
provided  for  at  a  special  election.*^  So  also  in  Iowa  it  is  pro- 
vided that  cities  may  erect  or  authorize  the  erection  of  elec- 
tric light  plants,  provided  the  electors  so  determine,  and  that 
the  cities  may  issue  bonds  for  that  purpose,  and  the  form  of 
ballot  to  be  used  is  prescribed.  And  where  the  exact  fonn  of 
ballot  so  specified  is  used  and  the  proposition  is  otherwise  prop- 
erly submitted,  it  is  not  open  to  the  objection,  that  it  embraced 
two  matters,  as  submitted,  viz. : .  (1)  Should  the  city  erect  an 
electric  light  plant?  (2)  Should  the  city  issue  bonds  to  pay 
therefor,  running  twenty  years?  Since  the  proposition  was 
whether  the  voters  favored  the  erection  of  such  a  plant  by  the 
city,  when  to  do  so  the  city  would  be  required  to  issue  bonds  to 
a  certain  amount."**^ 


§  268a.  Same  Subject. —  In  New  Jersey  the  revised  statute 
concerning  townships,  conferring  power  upon  the  township 
committee  to  contract  with  any  person  or  private  corporation 
for  a  supply  of  light  for  public  use  in  the  township,  does  not 
require  a  previous  vote  of  the  people  making  an  appropriation 
or  authorizing  a  tax  to  be  raised  or  bonds  to  be  issued  to  pay 
the  cost  of  such  lighting.  Such  committee  may  make  a  con- 
tract for  the  lighting  of  the  streets  for  one  year  to  commence 
within  a  reasonable  time  in  the  future.     This  may  be  done 


42 Re  Leroy  (N.  Y.  Sup.  Ct),  23 
Misc.  (N.  Y.)  53,  60  N.  Y.  Supp. 
611;  N^  Y.  Law8  1894,  c.  680.  See 
Laws  1897,  c.  414,  §§  240  et  seq; 
3  Gumming  &  Gilbert's  Annot. 
Genl.  Stat.  &  Laws  N.  Y.,  pp.  4420- 
4423,  4  id.,  p.  1684,  §  89  (9),  p. 
1704,  §  339-i. 

Submission  to  voters  as  affecting 
validity  of  contract,  see  §  260, 
herein. 
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48  Mayo  V.  Washington,  122  N. 
Car.  5,  29  S.  E.  343,  40  L.  R.  A- 
163;  No.  Car.  Const.,  art.  7,  §  7. 

**  Mitchell  V.  Negaonee,  113 
Mich.  359,  4  Det.  L.  News,  318,  71 
N.  W.  646,  38  L.  R.  A.  167;  Mich. 
Acts  1891,  Act  No.  186. 

4&  Thomson-Houston  Elec.  L.  Co. 
V.  City  of  Newton  (U.  S,  C.  C.  S. 
D.  Iowa),  42  Fed.  723,  3  Am.  Elec. 
Cas.  507,  510U513. 
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without  publishing  notice  of  intention  and  inviting  remon- 
strances from  property  owners,  as  is  required  to  he  done  hefore 
making  a  lighting  contract  for  a  longer  term  than  one  year.^® 
In  North  Carolina  an  expense  incurred  by  a  city  or  town  for 
the  purpose  of  building  and  operating  plants  to  furnish  water 
and  lights  is  a  necessary  expense,  and  is  not  such  a  debt  as 
must  be  submitted  to  a  popular  vote  before  it  can  be  incurred 
under  the  Constitution  of  that  State ;  and  tmder  the  general  law 
of  that  State,  in  respect  to  cities  and  towns,  municipal  cor- 
porations may  contract  such  debts,  and  provide  for  their  pay- 
ment, unless  there  is  some  feature  in  the  charter  of  such  city 
or  town  which  prohibits  it.*'' 

§  269.     Advertising  and  awarding  electric  l^hting  contract. 

—  If  a  statute  which  authorizes  a  town  to  contract  for  street 
lighting  requires  a  publication  of  the  notice  thereof  in  a  news- 
paper, and  that  the  town  board  shall  advertise  the  filing  of  the 
petition  with  the  town  clerk,  a  substantial  compliance  with  said 
statute  is  sufficient,  as  where  a  notice  states  that  the  petition 
has  been  received  by  the  town  board.*®  Where  a  statute  re- 
quires an  enactment,  regulation,  ordinance  or  other  general  law 
to  be  recorded  and  advertised,  such  statute  does  not  include 
plans  and  specifications  referred  to,  but  not  in  terms  made  a 
part  of  an  ordinance  providing  for  the  erection  and  mainte- 
nance of  electric  light  works,  in  a  borough.  And  where  an 
ordinance  is  duly  recorded  and  advertised,  and  it  fixes  in  de- 
tail the  entire  terms  of  the  contract,  except  the  price  to  be 
paid,  a  resolution  thereafter  passed,  accepting  bids  and  award- 
ing the  contract,  is  not  required  by  said  statute  to  be  recorded 
and  advertised.*®  So  "an  agreement,  made  by  a  city  with  an 
electric  light  company,  which  fixes  the  price  of  electricity  daily 
used  by  a  city,  is  not  included  within  the  terms  of  an  ordi- 


<•  Mason  v.  Crnnbury,  68  N.  J. 
L.  149,  52  Atl.  568;  Pamph.  Laws 
1899,  p.  372,  §§  27,  67,  68,  72. 

*7  Fawcett  v.  Town  of  Mt.  Airy, 
134  N.  C.  125,  45  S.  E.  1029,  8  Am. 
Elec.  Gas.  341. 

«8  Hendrickson  v.  City  of  New 
York,  160  N.  Y.  144,  54  N.  E.  680, 
affg.  56  N.  \.  Supp.  580,  38  N.  Y. 


App.  Div.  480;  N.  Y.  Laws  1896, 
c.  309,  §§  2,  3. 

As  to  lighting  contracts  by  towns, 
see  3  Gumming  &  Gilbert's  Annot. 
Genl.  Stat.  &  Laws  N.  Y.,  p.  4174. 

40  Schenck  v.  Olyphant,  181  Penn. 
St.  191,  37  Atl.  258;  Penn.  Act 
April  3,  1851,  P.  L.  322;  Penn  Act 
May  23,  1893,  P.  L.  113. 
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nance  which  requircB  that  all  contracts  for  city  work,  exceed- 
ing a  specified  amount,  shall  be  publicly  advertised  and  the 
contract  awarded  to  the  lowest  bidder.*^  If  an  engine  and 
electric  crane  are  mentioned  in  the  specifications,  although  not 
mentioned  in  terms  in  the  advertisement  calling  for  sealed  pro- 
posals, a  municipal  contract  to  purchase  said  engine  and  crane 
is  not  invalid.^^  Where  a  statute  requires  advertising  for  bids, 
the  necessary  determination  of  a  city  to  have  its  streets 
lighted  may  be  inferred  from  acts  of  the  city,  in  keeping  the 
streets  lighted  durii^  the  pendency  of  injunction  proceedings 
against  making  a  new  contract  after  the  termination  of  the 
old  one,  and  from  the  city's  refusal  to  carry  a  motion  to  shut 
off  .the  street  lights.*^  Where  a  contract  for  electric  lighting 
has  been  awarded  a  successful  bidder,  and  the  use  of  posts, 
poles  and  other  fixtures  erected  by  the  city  on  certain  streets 
has  been  granted  to  the  contractor,  said  contract  is  not  vitiated 
by  the  fact  that  the  advertisement  for  proposals  fails  to  state 
that  the  successful  bidder  can  have  the  use  of  such  appliances." 

§  270.  Lowest  bid  — Highest  bid  — Eleotric  lighting.— ^^o 
obligation  rests  upon  a  municipal  corporation,  in  the  absence 
of  a  statutory  requirement  to  that  effect,  to  accept  the  lowest 
bid  for  electric  lighting  for  its  streets,  and  no  presumption 
of  fraud  is  raised  by  the  fact  that  a  bid  was  made  lower  than 
that  of  the  person  receiving  the  award.*^*  A  contract  for  elec- 
tric lighting  need  not  be  awarded  to  the  lowest  bidder,  and  it 
may  be  awarded  independently  of  proposals  received,  after 
advertisement,  provided,  however,  the  the  municipality  acts  in 
good  faith  and  with  reasonable  discretion  and  judgment 
for  the  city's  benefit.***     But  if  the  charter  requires  the  contract 

Woodward,    lid   Cal.    30,   50  Fm. 
1025. 

«»  Oakley  v.  City  of  Atlantic  City 
(N.  J.  Sup.  Ct.,  1809),  44  Atl. 
651;  N.  J.  Aet  of  May  22,  1894  (2 
Gen.  Stat^  p.  2174),  entitled  "Ab 
act  authorizing  tha  lighting  of  pub- 
lie  stveeta  and  pkoea  in  the  citi«s, 
towns,  townships,  boroughs,  vnd 
villages  of  idus  State,  and  to  ereet 
and  maintain  proper  appliances." 


••Hartford  y.  Hartford  Elec.  L. 
Co.,  65  Ck)nn.  324,  32  Atl.  926. 

51  Ampt  V.  Cincinnati,  17  Ohio  C. 
G.  616,  affirmed  by  Supreme  Court 
but  not  reported. 

V3  Santa  Rosa  Lighting  Co.  v. 
Woodward,  119  Cal.  30,  50  Pae. 
1025. 

u  Oakley  y.  City  of  Atlantic 
City  (N.  J.  Sup.  Ct,  1899),  44  AU. 
651. 

54  Santa    Rosa    Lighting    Co.    v. 
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to  be  awarded  to  the  lowest  bidder,  it  is  the  measure  of  the 
municipality's  power  in  that  respect.*^®  Under  the  California 
Constitution  it  is  intended  that  there  should  be  no  restriction 
upon  competition  for  the  privileges  therein  granted  of  the 
use  of  the  public  streets  under  certain  conditions  and  regula- 
tions for  the  purpose  of  supplying  a  city  and  its  inhabitants 
with  illuminating  light;  and  as  such  restriction  upon  competi- 
tion would  result,  if  the  privilege  could  only  be  granted  to  the 
highest  bidder,  the  constitutional  provisions  will  be  held  man- 
datory and  prohibitory  and  to  exclude  the  right  of  the  mu- 
nicipality to  award  such  privileges  to  the  highest  bidder. *^^ 

§  271.  Withholding  and  signing  warrants  —  Validating  con- 
tracts for  lighting  city. —  In  Pennsylvania  the  director  of  pub- 
lic works  of  a  city  has  authority,  without  an  ordinance  there- 
for, to  withhold  warrants  to  pay  an  electric  company  for  light- 
ing the  streets,  where,  in  respect  to  furnishing  lights  in  certain 
public  buildings  free  of  charge,  there  is  a  breach  of  the  condi- 
tion of  the  company's  grant  of  right  to  use  the  city  streets.^* 
Alljiough  a  city  council  has  declared  a  certain  electric  lighting 
contract  invalid,  it  may  validate  the  executed  parts  thereof, 
and  order  warrants  to  issue  to  pay  therefor,  and  it  is  the  mayor's 
duty  to  sign  such  warrants.^® 


5c  1  Dill,  on  Mun.  Corp.  (4th 
ed.),  §  466  et  seq.  The  Greater 
New  York  charter  (§  416)  provides 
that  such  ordinances,  '*  among  oth- 
er matters,  must  provide  that  the 
award,  if  any,  must  be  made  to  the 
lowest  bidder,  unless  the  board  of 
public  improvements  "  ( whose  duty 
it  is  to  prepare  and  recommend  to 
the  municipal  assembly  all  ordi- 
nances and  resolutions  as  to  light- 
ing the  streets  and  to  make  all  con- 
tracts for  public  work  or  supplies 
by  which  the  city  shall  be  liable  to 
pay  money)  "by  a  vote  of  a  ma- 
jority of  its  members,  of  whom  the 
mayor    and    comptroller    shall    be 


two,  shall  determine  that  it  is  for 
the  public  interest  that  a  bid  other 
than  the  lowest  should  be  accepted, 
and  that  no  contrast  shall  be  made 
until  the  comptroller  certifies  there- 
on that  the  necessary  funds  are 
provided  and  applicable  thereto." 
Green's  Greater  New  York  Charter 
(1897),  p.  147.  See  §§  159,  230b, 
herein. 

BTPereria  v.  Wallace,  129  Cal. 
397,  62  Pac.  61. 

58  Kensington  Elec.  Co.  v.  Phila- 
delphia, 187  Penn.  St.  446,  43  Week. 
N.  of  Cas.  186,  41  Atl.  309. 

»» Frederick  v.  People,  83  HI. 
App.  89. 
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272.  Eminent       domain  —  Defi- 

nition  of  —  Generally. 
272a.  Right    of   eminent    domain 
cannot  be  delegated. 

273.  Public  use  — What  is. 
273a.  Public     use — What     is  — 

For   court   to   determine. 

274.  Public        use  —  Telegraph 

company. 
276.     Public        use  —  Telephone 
company. 

276.  Public  use —  Electric  light 

company. 

277.  Public  use  —  Subway. 

278.  Public     use  —  Street     rail- 

ways. 

278a.  Public  use  —  Power  house 
for  street  railway. 

278b.  Public  use  —  Dam  to  util- 
ize water  power  to  gen- 
erate electricity,  for  street 
railway  —  Right  of  in- 
dividual. 

278c.  Public  use  —  Generating 
and  distributing  electric- 
ity for   heat  and   power. 

278d.  Use  both  public  and  private 
—  Plant  to  generate  elec- 
tricity. 

278e.  Right  of  telegraph  company 
to  condemn  part  of  rail- 
road right  of  way. 

278f.  Same  subject  continued  — 
Decisions. 

27 8g.  Condemnation  railroad 

right  of  way  —  Necessity 
of  taking  need  not  be 
shown. 
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§  278h.  Same  subject  —  Statute 
conferring  right  to  con- 
demn so  much  as  may  be 
necessaiy. 

278i.  Same  subject  —  Where  stat- 
ute provides  that  neces- 
sity for  use  taken  must 
be  shown. 

278j.  Same  subject  —  Where 
highway  near  —  Want  of 
municipal  consent. 

278k.  Where  telegraph  company 
limited  in  exercise  of 
power  to  designated  qpuo- 
ties  or  State. 

2781.  Where  right  conferred  by 
constitution  subject  to 
regulation  by  legislature. 

278m.  Right  of  foreign  corpore- 
tion  to  exercise  power  ot 
eminent  domain. 

278n.  Corporate  existence  not  a 
subject  of  inquiiy  in  con- 
demnation  proceedings. 

279.  Condemnation     —    Condi- 

tions prescribed  by  stat- 
ute. 

280.  Same  subject  — Post  Roads 

Act. 

281.  Post  Roads  Act  — Proof  of 

acceptanoe  —  Provisions 
of. 
281a.  Statute  giving  plaintiff  pos- 
session where  delay 
prejudicial  to  public  in- 
terests —  Constitution- 
ality of. 
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§  281b.  Necessity    of    a     survey  — 
Statute. 
281c.  Statute  constitutional 

though  no  provision  for 
hearing  on  question  of 
necessity. 
281  d.  Statute  not  providing  for 
right  of  appeal  is  con- 
stitutional. 

282.  Condemnation     proceedings 

—  Jurisdiction  of  Fed- 
eral courts. 

282a.  Right  given  to  condemn 
where  owner  of  soil  re- 
fuses consent —•  Effort  to 
procure  consent  of  mort- 
gagee not  necessary. 

283.  Condemnation     proceedings 

—  Parties. 

284.  Condemnation   —   Petitioa 
284a.  Condemnation    —    Petition 

—  Where  statutory  limi- 
tation —  Condition  with- 
in such  limitation  must 
be  pleaded. 

285.  Condemnation    —    Petition 

—  Incorporation. 

286.  Condemnation    —    Petition 

—  Failure  to  agree. 

287.  Condemnation    —    Petition 

—  Description  of  prop- 
erty. 

287a.  Condemnation    —    Petition 

—  Name  of  owner  of 
property. 

288.  Condemnation    —    Petition 

—  LfOcation  line. 

288a.  Condemnation    —    Petition 

—  Separate  parcels  of 
property. 

288b.  Joinder  of  actions  to  con- 


§  288c. 
289. 
290. 


291. 
291a. 


291b, 


291c. 


291d. 


291e. 
291f. 


291g. 

292. 
293. 

294. 


demn  rights  in  water  and 
land  for  ditches  —  Elec- 
trical power  company  — 
Statute. 

Amendment  of  application 
for  condemnation. 

Viewing  of  property  by 
jury. 

Condemnation  —  Bridge  by 
telegraph  company  —  In- 
junction. 

Condemnation  —  Judgment. 

Duty  of  court  to  determine 
question  of  interference 
of  telegraph  line  with 
use  by  railroad  —  Stat- 
ute. 

Where  statute  allows  at- 
torney's fees  to  defendant 
in  condemnation  proceed- 
ings. 

No  allowance  for  costs  in 
proceedings  under  Rapid 
Transit  Act  in  New  York. 

Where  land  sold  after  com- 
mencement of  condemna- 
tion proceedings. 

Right  to  writ  of  error. 

Power  of  court  as  to  report 
of  commissioners  in  con- 
demnation proceedings. 

Injunction  to  restrain  un- 
authorized exercise  of 
power  of  eminent  domain. 

Condemnation  —  Nature  of 
title  acquired. 

Condemnation  —  Post 
Roads  Act  —  Private 
property. 

Exclusive  Contract  —  Right 
of  way. 


§  272.  Eminent  domain  —  Definition  of  —  Generally.—  Emi- 
nfint  domain  is  the  right,  inherent  in  the  sovereign  power, 
paramount  to  the  right  of  individual  ownership,  to  appropriate 
private  property,  either  for  a  public  use  or  for  the  public  bene- 
fit and  welfare,  subject  to  the  right  of  the  owner  to  a  just  com- 
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pensation  therefor.^  So  it  is  declared  in  a  recent  case  that 
"  Whenever  the  public  use  of  property  requires  it,  the  private 
rights  of  property  must  yield  to  this  paramount  right  of  sov- 
ereign power  to  take  it  for  the  public  use.  When  so  taken,  it 
is  the  character  of  the  use  for  which  the  property  is  taken, 
and  not  the  means  or  agencies  by  which  it  is  taken,  which  de- 
termine the  question  whether  it  is  legally  taken  under  the 
legitimate  exercise  of  the  right  of  eminent  domain,  but  in  all 
cases  the  use  for  which  it  is  proposed  to  take  private  property 
in  the  exercise  of  this  right  must  be  a  public  use  or  for  a  pub- 
lic purpose.'*  *  This  right  of  eminent  domain  is  founded 
upon  the  principle  that  every  owner  of  property  traces  his  title 
to  a  grant  from  the  sovereign  power^  that  this  grant  is  in  the 
nature  of  a  contract,  and  that  into  every  contract  there  enter 
certain  conditions,  ^'  superinduced  by  the  pre-existing  and 
higher  authority  of  the  laws  of  nature,  of  nations,  or  of  the 
community,  to  whic^  the  parties  belong."  ^  Subject  to  this 
sovereign  power  the  private  ownership  is  absolute  and  the  Con- 


^  Judge  Cooley  has  g^ven  a  some- 
wliai  broader  definitioD  of  it  as  the 
**  rightful  authority,  which  exists  in 
every  sovereignty,  to  control  and 
regulate  those  rights  of  a  public  na- 
ture which  pertain  to  its  citizens  in 
comoion,  and  to  appropriate  and 
control  private  property  for  the 
public  benefit,  as  the  public  safety, 
necessity,  convenience,  or  welfare 
may  demand.'  Cooley's  Const. 
Lim.  (8th  ed.)  €44.  "Eminent  do- 
Qutin  is  the  right  or  power  of  a 
sovereign  State  to  appropriate  pri- 
vate property  to  particular  uses,  for 
the  purpose  of  promoting  the  gen- 
eral welfare."  Lewis  on  Eminent 
Domain,  §  1.  Eminent  domain  is 
"the  sovereign  power  vested  in  the 
State  to  take  private  property  for 
publio  use,  providing  first  a  just 
compensation  therefor."  Trenton 
Cut-Ofr  R.  Co.  V.  Newtown  Elec. 
St.  Ry.  Co.,  9  Penn.  Dist.  Rep.  549. 

**  Eminent  domain  is  one  of  the 
highest    attributes    of    sovereignty. 
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By  it  the  sovereign  power.  State  or 
federal,  is  enabled  to  take  private 
property  and  appropriate  it  to  pub- 
lic use.  •  *  *  It  is  also  true 
that  the  sovereign  State  or  nntion 
can,  by  virtue  of  its  superior  do- 
minion or  eminent  domain,  reap- 
propriate  to  an  additional  or  sec- 
ondary public  use  property  it  has 
once  set  apart  to  public  use;  for 
it  must  be  apparent  that  the  sover- 
eign power  cannot,  by  dedicating 
property  to  one  use,  preclude  itselt 
from  rededicating  the  same  property 
to  some  other  public  need.  To  do 
so  were  to  defeat  the  purpose  for 
which  alone  sovereignty  exists, — to 
promote  the  public  good."  Western 
Union  Teleg.  Co.  v.  Penn.  R.  Co., 
120  Fed.  362,  370,  per  Buffington,  J. 

aFalkburg  Power  &  M.  Co.  v. 
Alexander,  101  Va.  98,  102,  43  S. 
E.  194,  per  Card  well,  J. 

»West  River  Bridge  Co.  v.  Dix, 
6  How.  532,  533;  Todd  v.  Austin, 
34   Conn.  78. 
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stitution  of  the  United  States  safeguards  it  by  the  provision 
that  private  property  can  only  be  taken  by  due  prooess  of  law 
and  then  on  payment  of  just  compensation.^  So  it  is  said  in 
this  connection  in  a  recent  case  that  the  proposed  use  must 
rest  upon  something  more  than  a  mere  public  benefit  or  the 
fact  that  it  is  of  great  public  utility,  as  neither  public  bene- 
fit, public  interest,  or  public  utility  is  synonymous  with  public 
^     And  the  following  words  from  the  court  in  a  recent 


use. 


case  are  also  pertinent  in  this  connection :  "  The  right  of 
eminent  domain  has  been  so  freely  conferred  upon  corpora- 
tions, upon  the  mere  suggestion  that  their  business  is  in  some 
way  connected  with  service  to  the  public,  that  we  are  in  dan- 
ger of  forgetting  that  it  is  one  of  the  most  delicate  and  dan- 
gerous powers  conferred  by  the  people  upon  their  government. 
Public  franchises  have  been  so  generously  and  lavishly  con- 
ferred and  so  freely  used  without  compensation  that  those 
who  wish  to  enjoy  them  forget  that  one  of  the  chief  ends  for 
which  government  is  created  and  taxes  paid  is  the  protection 
of  private  property."  *  And  in  another  case  it  is  declared 
that  the  true  test  of  what  is  a  public  use  "  is  whether  the  tak- 
ing is  essential  to  the  service  of  the  public  franchise  or  whether 
it  pertains  only  to  the  private  interests  of  the  company  in  the 
details  of  its  business."  ^     Constitutional  provisions  have  been 


♦  Western  Union  TeJeg.  Co.  v. 
Penn.  R.  Co.,  120  Fed.  362,  371, 
affirmed  IDS  U.  S.  504.  See  Amend- 
nent  5  of  U.  S.  Const.,  which  pro- 
vides :  "  No  person  shall  *  *  * 
be  deprived  of  life,  liberty  or  prop- 
erty, without  due  process  of  law; 
nor  shall  private  property  be  taken 
for  public  use,  without  just  com- 
peDsation." 

B  Brown  v.  Gerald,  100  Me.  351, 
61  Atl.  7S5.  The  court  said  m  the 
course  of  an  exhaustive  consideration 
of  what  was  meant  by  the  term 
"pvSblie  use"  that:  *' Taking  the 
decided  cases  generally,  we  think 
that  the  weight  of  authority  does 
not  sustain  the  doctri^ne  that  a  pub- 
He  use,  «ich  ts  juKtifi<»s  the  taking 
of  private  propei*ty  against  the  will 


uf  the  owner,  may  rest  solely  upon 
public  benefit,  or  public  interest*  or 
great  public  utility.  This  was,  no 
doubt,  the  early  doctrine  in  Massa- 
chusetts, as  applied  to  mill  acts  and 
drainage  acts,  and  we  think  the 
cases  show  that  the  doctrine  was 
adopted  in  other  States  largely  on 
the  authority  of  the  Massachusetts 
decisions.  But,  plainly,  it  has  since 
been  repudiated  by  Massachusetts 
herself.  Something  more  than  mere 
public  benefit  must  flow  from  the 
contemplated  use,"  per  Savage,  J. 

0  Btowb  v.  Ashville  Etec.  L.  Co., 
138  N.  C.  633,  643,  51  S.  E.  02,  per 
Connor^  J. 

T  In  re  Rhode  Island  Suburban 
Ky.  Co.,  22  R.  i.  457,  461,  4«  Atl. 
501,  52  L.  R.  A.  870,  per  Stiircss,  J. 
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adopted  in  nearly  all  the  States  of  the  Union,  conferring  upon 
the  legislature  the  right  to  exercise  this  power,  subject  to  the 
restriction  that  the  right  shall  only  be  exercised  for  '*  public 
use,"  and  upon  making  just  compensation  to  the  owner  whose 
property  is  appropriated;  and  in  most  of  the  States  also  stat- 
utes are  in  existence,  conferring  the  right  upon  telegraph  and 
other  electrical  companies  to  condemn  necessary  property  for 
the  construction  of  their  lines,  subject  to  certain  legislative  re 
strictions. 

§  272a.    Eight  of  eminent  domain  cannot  be  delegated.— 

The  right  of  eminent  domain  cannot  be  delegated  and  where 
a  statute  confers  power  upon  a  telegraph  or  telephone  com- 
pany to  exercise  this  right,  an  execution  of  a  lease  by  such 
company  to  another  will  confer  no  power  upon  the  latter  to 
exercise  the  right.® 

§  273.  Public  HBO  — What  is. —  It  is  difficult  to  formulate 
a  definition  of  the  term  "  public  use."  One  court  has  defined 
it  as  meaning  "  public  utility,  advantage,  or  what  is  productive 
of  public  benefit."  *  While  in  another  case  the  court  has  said: 
"  The  term  *  public  use '  is  flexible.  *  *  *  Any  use  of 
anything  which  will  satisfy  a  reasonable  public  demand  for 
facilities  of  travel,  for  transmission  of  intelligence  or  com- 
modities, would  be  a  ^  public  use.'  "  *^  A  public  use  may  be 
one  affecting  the  whole  country  in  general,  independent  of  any 
particular  community,  or  it  may  be  one  local  in  character,  con- 


8  Western  Union  Teleg.  Co.  v. 
Pennsylvania  R.  R.  Co.,  195  U.  S. 
594,  46  L.  Ed.  332,  25  Sup.  Ct.  150. 

^  Olrastead  v.  Camp,  33  Conn.  532. 

10  State,  Trenton  &  New  Bruns- 
wick Tump.  Co.  V.  Am.  &  European 
Com.  N.  Co.,  43  N.  J.  L.  381,  1  Am. 
Elec.  Cas.  346,  citing  Mills,  21.  See 
New  Orleans  M.  &  T.  R.  Co.  v. 
Southern  &  Atlantic  Teleg.  Co.,  53 
Ala.  211;  Concord  R.  Co.  v.  Greeley, 
17  N.  H.  47.  Mr.  Lewis,  in  his 
work  on  Eminent  Domain,  seems  to 
incline  to  the  view  that  the  words 
"  public  use,"  as  used  in  the  pro- 
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vision  of  the  Constitution  of  a 
State,  delegating  to  the  legislating 
the  right  of  exercising  this  power, 
are  to  be  construed  as  words  of 
limitation,  and  he  says:  **They 
must  be  construed  as  limiting  ibe 
power  to  which  they  relate. 
•  *  *  As  the  power  is  by  its 
nature  limited  to  such  purposes  as 
promote  the  general  welfare,  it  is 
evident  that  the  words  *  public  use,' 
if  they  are  to  be  construed  as  a 
limitation,  cannot  be  equivalent  t^ 
the  general  welfare  or  public  good." 
Lewis  on  Eminent  Domain,  §  163. 


EMTN^ENT   DOMAIN. 


§273a 


ceming  or  benefiting  directly  only  a  particular  community.^* 
It  would  seem  that  in  order  to  come  within  the  requirements 
as  to  "  public  use,"  that  the  use  must  be  one,  not  merely  inci- 
dentally of  benefit  to  the  public,  but  one  directly  subservient 
to  public  necessity  or  convenience,  or  a  use  which  concerns 
the  whole  community  in  which  it  exists.  ^^  In  order  to  render 
the  use  public,  so  that  the  legislature  may  be  authorized  in 
bestowing  the  power  upon  a  corporation  to  appropriate  private 
property,  the  duty  must  be  expressly  imposed  upon  the  com- 
pany to  serve  all  who  make  reasonable  demands  upon  it.^^ 
The  term  "  public  use  "  also  is  variable,  and  is  not  confined  to 
what  may  have  been  a  public  use  at  the  time  of  the  framing 
of  the  Constitution.  The  changing  conditions,  the  ever-in- 
creasing needs  of  a  growing  community  or  State  are  continually 
presenting  new  demands.^* 

§  273a.  Public  use  —  What  is  —  For  court  to  determine. — 
Although  the  necessity  or  expediency  of  the  exercise  of  the 
right  of  eminent  domain  is  declared  to  be  one  for  the  legisla- 
ture to  determine,  yet  it  is  decided  in  a  recent  case  that  the 
question  whether  the  use  proposed  is  a  public  or  private  one  is 
for  the  courts  to  determine,  independent  of  the  objects  ex- 
pressed in  the  charter  of  the  corporation  claiming  to  be  the 
recipient  of  the  authority,  or  of  the  statute  purporting  to  con- 
fer it.^*^  So  it  is  said  that:  "  Whether  the  use  for  which  it 
is  granted  is  a  public  one,  must  in  the  end  be  determined  by 
the  court."  ^« 


11  Williams  v.  School  District,  33 
Vt.  271. 

12  Anderson's  Diet,  of  Law;  Cen- 
tury Dictionary. 

13  State,  Trenton  &  New  Bruns- 
wick Turnp.  Co.  v.  Am.  &  European 
Com.  N.  Co.,  43  N.  J.  L.  381,  1 
Am.  Elec.  Cas.  344. 

Instate,  Trenton  &  New  Bruns- 
wick Turnp.  Co.  v.  Am.  &  European 
Com.  N.  Co.,  43  N.  J.  L.  381,  1 
Am.  Elec.  Cas.  345,  citing  Mills,  21. 
See  also.  New  Orleans  M.  &  T.  R. 


Co.  V.  Southern  &  Atlantic  Teleg. 
Co.,  63  Ala.  211;  Concord  R.  Co. 
V.  Greeley,  17  N.  H.  47. 

15  Grande  Ronde  Electrical  Co.  v. 
Drake   (Oreg.  1906),  78  Pac.   1031. 

1*  Brown  v.  Gerald,  100  Me.  351, 
61  Atl.  785,  per  Savage,  J.  See 
also  Rockingham  County  Light  & 
P.  Co.  V.  Hobbs,  72  N.  H.  631,  68 
Atl.  46,  66  L.  R.  A.  681. 

In  re  Rhode  Island  Suburban 
Ry.  Co.,  22  R.  I.  457,  48  Atl.  591, 
52  L.  R.  A.  879. 
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§  274.  Public  nae  —  Telegraph  company. —  In  one  of  the 
earlier  cases,  the  business  of  oonducting  a  line  of  tel^raph 
was  said  to  be  a  quasi-public  employment,  one  not  merely  to 
be  exercised  for  the  purpose  of  private  gain,  but  for  the  gen- 
eral benefit  and  welfare  of  the  community.^''  The  owner  or 
manager  of  such  a  line  becomes  a  voluntary  agent  or  servant 
of  the  public.  There  can  be  no  discrimination,  but  he  must 
serve  all  alike,  who  make  demands  upon  the  company  for  the 
service  which  it  undertakes  to  render.^®  This  service  being  of 
a  public  nature,^®  one  which  the  company  operating  the  busi- 
ness, must  render  to  all  who  desire  the  benefit  thereof — it 
naturally  follow^  that  the  business  of  operating  such  a  line  is 
a  public  use,  and  that  the  use  of  the  streets  or  highways  or  the 
appropriation  of  private  property  for  the  construction  and 
operation  of  such  a  line  is  for  a  public  use.^     "  That  the  tele- 


17  Ellis  v.  American  Teleg.  Co.,  13 
Allen  (Mass.),  226;  Allen's  Teleg. 
Cas.  312,  per  Bigelow,  C.  J.,  cited 
in  True  v.  International  Teleg.  Co., 
60  Me.  9,  Allen's  Teleg.  Cas.  537. 

i«Gray  v.  Western  Un.  Teleg. 
Co.,  87  Ga.  350,  3  Am.  Elec.  Cas. 
622,  623;  13  S.  E.  562;  Ellis  v. 
American  Teleg.  Co.,  13  Allen 
(Mass.),  226,  Allen's  Teleg.  Cas. 
312;  Passmore  v.  Western  4Jn. 
Teleg.  Co.,  78  Penn.  St.  242,  1  Am. 
Elec.  Cas.  171,  per  Hare,  C.  J. 
"  Telegraph  companies  exercise  a 
public  employment  which  imposes 
upon  them  duties  to  the  public, 
which  give  to  every  person  the 
right  to  have  their  services  in  the 
transmission  of  proper  messages, 
upon  payment  of  the  requisite  con- 
sideration, and  this  public  duty 
creates  an  obligation,  honestly  and 
faithfully  to  perform  that  duty." 
Gulf,  Col.  &  S.  F.  R.  Co.  V.  Levy, 
59  Tex.  542,  1  Am.  Elec.  Cas.  549, 
per  Stayton,  Ass.  J. 

10  True  V.  International  Teleg. 
Co.,  60  Me.  9,  Allen's  Teleg.  Cas. 
630,  per  Kent,  J.;  Western  Un. 
Teleg.  Co    V.   Guernsey  &.  Scudder 
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Elec.  L.  0>.,  46  Mo.  App.  120,  3 
Am.  Elec.  Cas.  420;  SUte  v.  Cen- 
tral N.  J.  Teleph.  Co.,  53  N.  J.  L 
341,  3  Am.  Elec.  Cas.  546,  21  Atl. 
460;  Pearsall  v.  Western  Un.  Teleg. 
Co.,  124  N.  Y.  256,  3  Am.  Elec. 
Cas.  724,  26  N.  E.  534,  per  Fol 
lett,  C.  J. 

20  Pierce  v.  Drew,  136  Mass.  75, 

I  Am.  Elec.  Cas.  571.  See  also 
Alabama:  New  Orleans,  Mobile  k 
Tex.  R.  Co.  V.  Southern  &  Atlantic 
Teleg.  Co.,  53  Ala.  211,  1  Am.  Elec. 
Cas.  190.  Arkansas:  Western  Un. 
Teleg.  Co.  v.  Short,  53  Ark.  434,  3 
Am.  Elec.  Cas.  592,  14  S.  W.  649. 
yeto  Jersey.  State,  Trenton  A 
New  Brunswick  Tump.  Co.  v.  Amer- 
ican &  European  News  Co.,  43  N. 
J.  L.  381,  1  Am.  Elec.  Caa.  343. 
New  York:  Eels  v.  American 
Teleph.  &  Teleg.  Co.,  143  N.  Y. 
133,  62  N.  Y.  St.  R.  138,  38  N.  E. 
202,  5  Am.  Elec.  Cas.  92.  Virgima: 
Western  Un.  Teleg.  Co.  v.  Reynolda, 
77  Va.  173,  1  Am.  Elec.  Cas.  487; 
Western  Un.  Teleg.  Co.  v.  Williams, 
86  Va.  696,  3  Am.  Elec.  Cas.  IW, 

II  S.  E.  106. 
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§§  276,  276 


graph  is  a  public  use,  and  the  business  of  telegraphy  is  ob- 
viously a  public  business,  is  well  established.  It  is  a  quasi- 
public  employment, —  one  not  merely  exercised  for  the  purpose 
of  private  gain,  but  for  the  general  benefit  and  welfare  of  the 
community.  A  telegraph  company  is  a  public  servant,  which 
must  serve  all  alike  who  make  demands  upon  it,  and  its  right 
to  exercise  the  power  of  eminent  domain  is  recognized  by  our 
statutes  and  by  numerous  decisions  of  the  courts."  ^^ 

§  275.  Public  use  —  Telephone  company. —  The  telephone  is 
now  regarded  as  a  new  means  or  species  of  telegraph.^^  The 
application  of  the  vocal  method  of  transmission  of  intelligence 
and  news,  while  a  change  in  detail,  is  not  one  in  substance  of 
the  business  for  which  telegraph  companies  were  granted  cor- 
porate rights ;  ^^  and  the  rule  that  common  carriers  and  tele- 
graph companies  are  bound  to  serve  the  public  impartially,  ap- 
plies in  the  same  degree  to  telephone  companies.^*  Likewise 
they  are  both  services  of  a  public  nature  and  come  within  the 
requirement  of  a  public  use.^^ 

§  276.  Public  use  —  Electric  light  company. —  The  planting 
of  necessary  poles  and  stringing  of  wires  for  the  purposes  of 
street  lighting  and  supplying  light  to  citizens  is  one  of  the 
uses  to  which  the  streets  of  a  city  may  be  devoted,  and  is  a 
public  use.^®     So  in  a  recent  case  in  New  York,  it  is  decided 


21  Postal  Teleg.  Cable  Co.  v.  Ore- 
gon S.  L.  R.  Co.,  23  Utah  474,  65 
Pac.  735,  738,  per  Hall,  J.,  citing 
Rev.  St.  3588,  subsec.  8 ;  Joyce  Elec. 
Law,  §  274;  Lewis  Em.Dom.,  §  172. 

22  American  Teleph,  &  Teleg.  Co. 
V.  Pearce,  71  Md.  535,  18  Atl.  910; 
Central  Penn.  Teleph.  &  Supply  Co. 
V.  Wilkesbarre  &  West  Side  Ry. 
Co.,  11  Penn.  Co.  Ct.  Rep.  417,  4 
Am.  Elec.  Cas.  262. 

2s  State,  Duke  v.  Central  N.  J. 
Teleph.  Co.,  53  N.  J.  L.  341,  3  Am. 
Elec.  Cas.  540,  21  Atl.  460. 

24  Central  Un.  Teleg.  Co.  v. 
Swoveland,  14  Ind.  App.  341,  42  N. 
E.  1035;  Louisville  Transfer  Co.  v. 
Am.   Dist.   Teleph.    Co.    (Louisville 

80 


Ch.  Ct.),  1  Ky.  L.  144,  1  Am.  Elec. 
Cas.  305. 

25  Irwin  V.  Great  Southern 
Teleph.  Co.,  37  La.  Ann.  63,  1  Am. 
Elec.  Cas.  709;  State,  Duke  v. 
Cent.  N.  J.  Teleph.  Co.,  63  N.  J. 
L.  341,  3  Am.  Elec.  Cas.  546,  549, 
21  Atl.  640;  Readfield  Teleph.  & 
Teleg.  Co.  v.  Cyr,  95  Me.  287,  49 
Atl.  1047,  7  Am.  Elec.  Cas.  820,  822; 
State  ex  rel.  Laclede  Gas  L.  Co.  v. 
Murphy  (Mo.,  1895),  5  Am.  Elec. 
Cas.  82,  per  Macfarlane,  J. 

26  Levis  V.  Newton,  75  Fed.  884; 
State  ex  rel.  St.  Louis  Under- 
ground Service  Co.  v.  Murphy,  134 
Mo.  548,  34  L.  R.  A.  309,  34  S.  W. 
51,  6  Am.  Elec.  Cas.  77,  per  Mac- 
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that  the  furnishing  of  electricity  for  the  use  of  the  inhabitants 
in  a  thickly  settled  and  extensive  territory  for  illuminating 
purposes,  and  for  the  use  of  extensive  street  surface  railroads, 
constitute  a  public  use  within  the  definition  of  that  term  as 
used  with  reference  to  the  right  of  eminent  domain.*^ 

§  277.  Public  use  —  Subway.—  It  is  held  that  the  oonstmc- 
tion  of  a  subway  under  city  streets,  which  upon  its  comple- 
tion is  to  be  leased  to  a  street  railway  company  for  the  pur- 
pose of  carrying  passengers  of  the  company,  is  for  public  use, 
and  that  the  legislature  has  power  under  the  Constitution  to 
order  taxation  for  the  same.^*  But  where  a  city  undertook  to 
make  an  exclusive  grant  to  a  company  of  the  right  to  construct 
a  subway  for  the  purpose  of  placing  the  wires  of  electrical  com- 
panies therein,  giving  such  company  the  exclusive  control  and 
management  of  the  same  for  a  period  of  fifty  years,  the  court, 
although  the  company  contended  that  it  was  under  the  or- 
dinance declared  to  be  a  common  carrier,  and  that  its  employ- 
ment was  of  a  public  nature,  held  that  it  was  not  for  a  public 
use,  and  that  only  a  private  business  was  contemplated. *• 
The  subway  in  this  case  was  held  to  be  merely  an  instni- 
mentality  for  private  gain,  by  the  means  of  which  others  migbt 
subserve  the  public  interest.  It  was  declared  that  it  was  the 
electric  wires,  the  uses  of  which  were  of  a  public  character  and 
not  the  subway,  and  the  court  held  that  a  single  instrument, 
though  a  necessary  part  of  a  public  work,  is  not  a  public  in- 
strumentality, for  the  manufacture  of  which  the  power  of 
eminent  domain  could  be  exercised,  even  by  the  State.  In  a 
later  case,  however,  in  this  State,  this  decision  was  overruled, 
it  being  declared  that  such  a  corporation  is  not  a  mere  pri- 
vate one  for  personal  gain  only,  but  that  the  business  in  which 
it  is  engaged  is  for  the  benefit  of,  and  used  for  the  benefit  of, 
the  general  public,  and  that  the  use  of  the  streets  by  a  com- 
pany of  this  character  for  such  a  purpose  is  a  public  one.'* 

farlane,    J.     But    see    McLean    v.  2oStat«  ex  rel.  St  Louis  Under- 

Brush   Elec.   Lighting   Co.,   9   Cin.  ground  Service  Co.  y.  Murphy,  134 

Law  Bull.  65,  1  Am.  Elec.  Cas.  483.  Mo.  548,  34  L.  R.  A.  369,  34  S.  W. 

27  In  re  Niagara  L.  &  O.  Power  51,  6  Am.  Elec.  Cas.  64. 

Co.   (N.  y.  App.  Div.,  1906),  97  N.  so  State  ex  rel.  National  Subwur 

Y.  Supp.  853.  Co.  V.  St.  Louis,  145  Mo.  651,  46  S. 

28  Prince   v.    Crocker,    166    Mass.  W.  981,  7  Am.  Elec.  Cas.  195. 
347,  44  X.  K.  446,  32  L.  R.  A.  610. 
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In  reference  to  subways  or  conduits  generally,  it  may  be  re- 
marked that  the  fact  that  the  wires  are  placed  underground 
does  not  render  the  use  thereof  any  less  a  public  use.  Nor 
is  it  a  cessation  of  the  use  of  the  streets,  since  whether  that 
use  be  above  the  surface  or  below,  it  must  still  be  of  a  public 
character  and  such  as  not  to  interfere  with  travel  and  the  gen- 
eral right  of  the  public  therein.  And  it  would  seem  that  a 
subway,  constructed  for  the  purpose  of  placing  the  wires  of 
one  or  more  electrical  companies  therein,  would  be  for  the  pub- 
lic benefit  and  a  public  use.  In  this  connection,  it  may  also 
be  stated  that  the  placing  of  electrical  wires  underground  may 
be  required  under  the  police  power  of  the  State.'^ 

§  278.  Public  Twe  —  Street  railways. —  Streets  and  high- 
ways are  dedicated  to  the  use  of  the  traveling  public,  and 
street  railways,  which  are  for  the  purpose  of  facilitating  travel, 
impose  no  additional  burden  upon  the  abutting  owner,^^  and 
are  a  public  use. 

§  278a.  Public  Use  —  Power  house  for  street  railway. —  In 
a  case  in  Rhode  Island,  it  is  decided  that  the  use  of  land  for 
a  power  house  by  a  street  railway  company  for  the  purpose 
of  generating  electricity  for  its  lines  is  not  a  public  use,  for 
which  private  property  may  be  condemned.  The  company  was 
by  the  act  of  incorporation  authorized  to  acquire  by  condem- 
nation such  lands  in  any  town  as  said  company  might  take,  in 
maimer  provided,  for  its  corporate  purposes,  provided  also  that 
the  question  whether  the  lands  were  necessary  for  its  cor- 
porate purposes  should  be  first  determined  by  the  court  The 
judge  who  heard  the  application  decided  that  the  taking  was 
necessary  and  was  for  a  public  use,  and  the  land  owner  peti- 
tioned for  a  new  trial  on  the  ground  of  error  in  the  findings. 
The  court,  in  reaching  the  conclusion  above,   mentioned  the 

31  Western  Un.  Teleg.  Co.  v.  883,  3  N.  Y.  Rupp.  777,  2  Am.  Elec. 
Mayor  of  City  of  New  York,  38  Cas.  187;  Prentice  on  Police  Power, 
Fed.  552,  2  Am.  Elec.  Cas.  195;  p.  183.  See  chap.  XX,  post. 
State  ex  rel.  St.  Louis  Underground  8a  See  chaps.  XVI,  XVII,  Corn- 
Service  Co.  V.  Murphy,  134  Mo.  pensation;  Canastota  Knife  Co.  v. 
548.  34  L.  R.  A.  369,  34  S.  W.  51,  Newington  Tramway  Co.,  69  Conn. 
0  Am.  Elec.  Cafl.  64;  United  States  146,  36  Ail.  1107. 
Ilium.  Co.  V.  Hess,  19  N.  Y.  St.  R, 
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cases  of  taking  land  for  engine  houses,  car  bouses,  and  repair 
shops  on  steam  railroads,  and  sought  to  distinguish  this  class 
of  cases  from  the  case  before  it,  and  said :  "  These  buildings 
must  necessarily  be  contiguous  to  the  railroad;  and  while  the 
public  may  not  use  the  buildings  as  such,  yet  they  are  of  surli 
a  character  that  wifhout  them  the  public  could  not  adequatelv 
use  the  railroad  itself.  They  are,  in  fact,  a  part  of  the  rail- 
road. In  some  cases  land  for  the  storage  of  wood  and  cosl\ 
for  steam  railroads  has  been  held  to  be  taken  for  a  public  Mse, 
In  all  these  cases,  however,  a  particular  location  is  made  nec- 
essary because  of  the  requirements  of  a  steam  railroad.  Argu- 
ing from  such  cases,  the  petitioner  claims  that  it  is  equallv 
entitled,  under  its  charter,  to  condemn  land,  anywhere  in  the 
four  counties  named,  for  a  power  house  and  for  coal  pockets. 
The  wide  area  of  location  at  once  suggests  the  difference  be- 
tween the  freedom  of  choice  in  this  case  and  the  iraperatire 
necessity  which  is  usually  found  on  steam  railroads  for  a  par 
ticular  location.  *  *  *  The  argument  is  that  pwwer  is 
absolutely  essential  to  run  the  cars,  and  that  this  concludes  the 
question  of  necessity  for  a  power  house;  that  there  can  be  no 
power  without  coal,  and  hence  the  necessity  of  coal  pockets. 
We  may  readily  grant  that  these  are  things  which  the  company 
must  supply  in  order  to  run  its  road,  but  it  does  not  follow 
that  the  company  has  the  power  to  take  private  property  for 
these  purposes.  The  public  has  no  interest  in  the  source  of 
supply,  whether  the  power  is  purchased  as  some  of  it  is  at 
present;  or  whether  each  branch  of  the  road  has  its  own  sta- 
tion, as  is  now  the  case  with  two  branches;  or  whether  then* 
is  one  central  station,  which  is  sought  for  in  this  proceetl- 
ing."  ^^  Although  much  is  said  in  the  opinion  as  to  the  wide 
area  over  which  the  company  claimed  the  right  to  exercise  its 
choice  of  a  location  for  a  power  house,  yet  the  case  clearly 
seems  to  stand  for  the  principle  that  use  of  land  for  a  power 
house  for  the  furnishing  of  electricity  to  operate  a  street  rail- 
way, is  not  a  public  use.  With  such  a  conclusion,  however, 
it  is  rather  diiBcult  to  agree.  As  is  said  in  a  recent  decision 
referring  to  this  case :  "  A  power  house  or  something  answer 
ing  the  same  purpose,  is  as  essential  to  the  public  service  as  is 

33  In  re   Rhode   Island   Ruburlmn     Ry.  Co.,  22  R.  I.  457,  459,  48  AH 
501,  52  L.  R.  A.  879,  per  Stiness,  J. 
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the  track  itself."  ^*  And  it  would  seem  that  the  nile  which 
should  prevail  in  such  cases  would  be  that  a  street  railway 
company  which  has  been  duly  authorized  to  construct  and 
maintain  an  electric  street  railway  would  have  the  power  to 
acquire  by  eminent  domain  such  land  as  would  be  necessary  for 
the  construction  of  a  power  house  to  generate  electricity  for 
the  operation  of  its  line.  The  street  railway  is  in  aid  of  travel 
and  is  a  public  use.  Without  the  necessary  power  to  propel 
its  cars  the  franchise  is  of  no  value.  A  street  railway  line 
or  system  consists  not  only  of  the  cars,  tracks,  and  appliances, 
but  of  that  which  furnishes  the  motive  power.  Where  the 
line  is  operated  by  electricity,  there  must  be  a  place  to  generate 
the  electricity  and  land  used  for  that  purpose  should  be  con- 
sidered as  devoted  to  a  public  use  as  well  as  the  cars  and 
tracks. 


§  278b.  Public  nse  —  Dam  to  utilize  water  power  to  generate 
electricity  for  street  railway  —  Eight  of  individual. —  The  erec- 
tion by  a  power  company  of  a  dam  and  the  consequent  flow- 
age  of  the  lands  of  individuals  for  the  purpose  of  utilizing 
the  water  power  to  generate  electricity  for  the  operation  of  a 
railroad  is  not  a  public  use  which  will  authorize  the  exercise 
of  the  right  of  eminent  domain,  there  being  nothing  to  obli- 
gate the  power  company  to  serve  the  railroad  or  to  give  equal 
advantages  to  all,  though  it  is  true  that  the  railroad  is  under 
the  obligation  to  serve  the  public.^^ 


'*  Rockingham  County  Light  & 
P.  Co.  V.  Hobbs,  72  N.  H.  531,  536, 
58  Atl.  46,  06  L.  K.  A.  581,  per 
Chase,  J. 

a«  Avery  v.  Vermont  Electric  Co., 
75  Vt.  235,  54  Atl.  179,  8  Am. 
Elec.  Cas.  171,  59  L.  R.  A.  817,  98 
Am.  St.  R.  818.  The  petition  in 
this  case  alleged  that  the  petitioner 
was  the  owner  in  trust  of  a  cer- 
tain mill  property  on  the  Winoo- 
ski  River,  that  he  desired  to  erect  a 
dam  of  a  certain  height,  and  that 
he  proposed  to  use  the  water  power 
so  provided  in  generating  electricity 
for  the  operation  of  the  Burlington 


&  Hinesburgh  railroad.  It  was  also 
alleged  that  the  raising  of  the  dam 
would  flow  the  land  of  other  own- 
ers with  whom  the  petitioner  was 
unable  to  agree  as  to  the  damages 
and  he  prayed  that  he  might  be 
permitted  to  raise  said  dam,  and 
for  the  appointment  of  commission- 
ers to  ascertain  the  damages.  It 
was  moved  that  the  petition  be  dis- 
missed because  it  did  not  appear 
from  the  allegations  that  the  flow- 
age  would  be  a  public  benefit,  or 
such  a  public  benefit  as  would  war- 
rant the  taking  under  the  constitu- 
tion, and  the  motion  was  sustained 
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§  278a  Public  use  —  Generating  and  distribnting  electricity 
for  heat  and  power. —  The  question  whether  the  use  of  land 
for  the  purpose  of  generating  and  distributing  electricity  for 
heat  and  power  is  a  public  use,  is  one  which  has  not  as  yet 
been  so  definitely  determined  as  to  warrant  the  statement  of 


by  the  county  court.  By  statute  in 
Vermont  (c.  159  of  Vermont  Stat.), 
it  was  provided  that  one  who  de- 
sires to  set  up  or  continue  a  mill 
or  manufactory  on  his  land,  and 
to  erect  or  continue  to  raise  a  dam 
to  obtain  water  therefor,  and  there- 
by flow  the  lands  of  another  per- 
son, may  secure  the  right  to  do  so 
in  the  manner  there  provided,  if 
commissioners  appointed  for  that 
purpose  or  the  court  itself  shall 
find  "  that  the  flowing  of  the  land 
as  proposed  will  be  a  public  bene- 
fit." The  court  assumed,  for  the 
purpose  of  the  discussion  that  a 
plant  for  the  generation  of  electric- 
ity was  a  manufactory,  within  the 
meaning  of  the'  statute.  It  then 
said :  "  The  first  question  for  con- 
sideration, as  stated  by  the  peti- 
tioner, is  whether  the  application 
of  water  power  to  the  generation 
of  electricity  for  use  in  the  opera- 
tion of  a  railroad  is  such  a  public 
benefit  as  will  justify  an  exercise 
of  the  right  of  eminent  domain  un- 
der the  provisions  of  this  chapter. 
But  this  statement  of  the  inquiry 
is  hardly  broad  enough  for  our  pur- 
pose, for  this  assumes  that  the 
statute  names  a  constitutional 
ground  of  condemnation,  and  pro- 
poses to  tes't  the  petitioner's  right 
by  inquiring  whether  his  case  is 
within  its  terms.  A  more  accurate 
statement  of  the  question  would  be 
whether  this  is  a  public  use,  with- 
in the  meaning  of  the  constitution, 
for  no  finding  of  public  benefit  un- 
der the  statute  can  avail  unless  the 
statute  and  the  constitutional  pro- 
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vision  are  brought  together  by  con* 
struction.  The  argument  of  the  pe- 
titioner is  an  earnest  plea  for  a  lib- 
eral construction  of  the  term  *  pub- 
lic use.'  It  is  evidently. considered 
that  the  term  'public  benefit'  is  a 
better  expression  of  what  is  meant, 
and  cases  are  cited  where  it  is  said 
that  'public  use'  is  synonymous 
with  that  term.  *  *  •  It  is 
urged  that  the  use  of  electricitv  has 
become  so  important  to  the  prosper- 
ity and  development  of  the  State 
that  the  utilization  of  our  water 
powers  for  its  production  ought  to 
be  regarded  as  a  public  nece^ity. 
•  *  *  Our  only  decision  upon 
the  flowage  law  is  found  in  TVler  v. 
Beacher,  44  Vt  648,  8  Am.  Rep. 
398.  It  was  there  held  that  the 
owner  of  a  grist  mill,  who  fvas  un- 
der no  obligation  to  grind  for  the 
public,  could  not  flow  the  lands  of 
another  to  increase  his  power,  for 
the  reason  that  the  use  was  pri- 
vate. •  ♦  •  But  it  is  said  that 
the  purpose  of  this  condemnation  is 
to  provide  motive  power  for  a  rail- 
road, and  that  the  railroad  is  un- 
questionably a  public  servant 
Treating  this  case  as  if  the  appli- 
cation were  by  the  railroad  com- 
pany itself,  the  reasoning  of  this 
court  in  Eldridge  v.  Smith,  34  Vt. 
484,  is  decidedly  against  the  riglit 
The  distinction  between  taking  the 
land  necessary  for  the  road,  and 
the  taking  of  property  for  use  in 
the  production  of  the  means  to  be 
employed  in  carrying  it  on,  is  there 
clearly  pointed  out.  But  it  is  not 
necessaiy  to  resort  to  an  applies- 
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a  generally  accepted  rule.  It  is  considered  in  a  recent  case 
in  New  Hampshire,  where  a  corporation  which  was  formed 
Tinder  the  general  law  as  to  electrical  corporations,®*  sought 
to  condemn  land  for  the  construction  of  its  line.  In  the  loca- 
tion filed  by  it,  it  was  stated  that  "  there  are  to  be  transmitted 
along  and  upon  said  wires  a  high  potential  current  to  be  used 
in  operating  street  railroads,  for  power,  lighting,  and  for  other 
purposes;  and  other  weaker  currents  may  be  transmitted 
along  and  upon  said  line  for  various  purposes."  The  real 
purpose  was  to  furnish  power  foi>the  operation  of  street  rail- 
way lines,  and  the  plaintiff,  over  whose  land  the  line  was  to 
cross,  contended  that  the  use  proposed  was  not  a  public  use 
for  which  his  land  might  be  taken  by  eminent  domain-  It 
was,  however,  decided  that  the  use  of  land  for  collecting,  stor- 
ing, and  distributing  electricity,  for  the  purposes  of  supplying 
power  and  heat  to  all  who  may  desire  it  is  a  public  use,  and 
that  the  company  might  exercise  the  right  of  eminent  domain 
to  acquire  the  land  needed  for  such  purpose.®^  But  in  a  case 
in  Maine  the  question  is  considered  whether  the  manufactur- 
ing, generating,  selling,  distributing  and  supplying  of  elec- 
tricity for  manufacturing  or  mechanical  purposes  is  a  public 
use  for  which  private  property  may  be  taken  under  the  power 
of  eminent  domain,  and  it  is  there  dedded  that  it  is  not  a 
public  use  which  will  authorize  the  exercise  of  the  power  to 


tioB  of  this  doctrine  for  the  reason 
of  the  decision  in  Tyler  v.  Beacher 
is  controlling  here.  If  the  petition- 
er's purpose  were  found  to  be  as  al- 
leged, this  would  not  meet  the  re- 
quirement. It  is  true  that  the  rail- 
road must  serve  the  public,  but 
there  is  nothing  that  binds  the  pe- 
titioner to  serve  the  railroad.  And 
if  we  look  to  some  direct  service  of 
the  general  public,  there  is  nothing 
that  binds  the  petitioner  to  give 
equal  advantages  to  sill,"  per  Mun- 
son,  J. 

See  State  ex  rel.  Tacoma  Indus- 
trial Co.  V.  White  River  Power  Co., 
39   Wafeh.   648:   82   Pac.    15^ 

30  P.  S.  c.  147,  providing  for  the 


formation  of  corporations  for  the 
purpose  of  "manufacturing,  creat- 
ing, furnishing  and  selling  for 
lighting,  manufacturing,  heating, 
transportation,  propulsion  of  cars, 
machines,  and  engines,  and  for  all 
mechanical,  commercial,  and  busi- 
ness purposes,  electricity  and  gas 
and  all  other  illuminanta  and  mo- 
tive powers;  to  set  poles  and 
stretch  wires  to  conduct  and  trans- 
mit the  same,  and  to  install  and 
lay  all  necessary  means  or  inatru- 
mentalities  for  conducting,  storing 
and  transmitting  the  same." 

87  Rockingham  County  Light  ik 
P.  Co.  V.  Hobbs,  72  N.  H.  631,  68 
Atl.  46,  66  L.  R.  A.  581. 
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condemn  private  property.  •*  The  court,  in  its  opinion,  enters 
into  a  lengthy  discussion  of  what  is  a  public  use  and  declares 
that  there  must  be  something  more  than  mere  public  benefit 
or  convenience  to  render  the  proposed  use  a  public  one,  which 
will  justify  the  taking  of  private  property  against  the  will  of 
the  owner.  *^  In  this  connection,  it  may  be  pertinent  to  re- 
mark that  the  use  of  land  for  the  erection  of  a  power  house 
to  generate  electricity  for  heating  purposes  might  be  within 
the  meaning  of  the  term  public  use,  for  it  might  be  a  use 
which  concerned  the  whole^conmiunity  and  one  directly  sub- 
servient to  public  necessity  and  convenience  as  much  so  as  the 
supplying  of  gas  'or  electricity  for  lighting  purposes.  On  the 
other  hand,  however,  the  generating  of  electricity  for  the  sup- 
ply of  power  could  hardly  be  one  which  concerned  the  whole 
community  or  subserved  public  necessity  or  convenience. 
True,  it  might  be  to  the  advantage  of  a  community  in  a  ce^ 
tain  way,  but  only  incidentally  and  perhaps  no  more  so  or  to 
such  an  extent  as  many  business  or  manufacturing  industries 
might  be.  It  would,  therefore,  seem  that  the  generating  and 
supplying  of  electricity  for  power  would  not  be  a  public  use 
and  that  a  corporation  formed  for  these  purposes  only  could 
not  exercise  the  power  of  eminent  domain  .to  appropriate  the 
property  of  an  individual  against'  his  will. 


>B  Brown  v.  Gerald,  100  Me.  351, 
61  Atl.  785. 

39  The  court  said  in  this  connec- 
tion :  "  We  think  there  is  nothing 
in  the  creation  and  distribution  of 
power  for  manufacturing  enter- 
prises, no  matter  how  great  their 
general  utility,  which  makes  it 
'alike  proper,  useful  and  needful' 
for  the  government  to  provide  for  it. 
They  are  clearly  private  enterprises, 
built  up  by  private  capital  for  pri- 
vate gain.  They  are  not  subject  to 
governmental  regulation  as  public 
enterprises.  Their  promoters  and 
owners  manage  them  to  suit  them- 
selves, so  long  as  they  do  not  in- 
terfere with  the  rights  of  others. 
•     *    *    It  is  not  enough  to  say 


that  by  converting  water  power 
into  electric  power  it  can  be  car- 
ried great  distances  and  applied 
more  economically  and  profitably. 
In  that  way  the  use  of  power 
may  be  made  more  convenient  it 
may  tend  to  the  building  of  more 
mills,  or  larger  ones.  It  may  be 
incidentally  a  public  benefit  But 
it  is,  nevertheless,  in  its  legal  a^ 
pect,  merely  an  aid  to  pri\'ate  en- 
terprise. To  enable  the  right  ot 
eminent  domain  to  be  exercised  in 
such  behalf  would  be  taking  tne 
property  of  one  private  person  for 
the  use  of  another  private  person. 
and  this  has  been  denominated, '  not 
legislation,  but  robbery,' "  per  Sav- 
age, J. 
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§  278d.  TTse  both  public  and  private  —  Plant  to  ST^nerate 
electricity.^  The  power  of  eminent  domain  cannot  be  exer- 
cised by  an  electrical  corporation  for  a  use  which  is  both  a 
public  use  and  a  private  benefit,  and  the  private  benefit  so 
clearly  dominates  the  public  use  that  the  exercise  of  the  power 
would  be  equivalent  to  the  taking  of  private  property  for  a 
private  use,  which  cannot  be  done.  So  it  has  been  decided 
that  power  of  eminent  domain  can  not  be  conferred  upon  a 
corporation  to  condemn  land  for  the  construction  of  a  plant 
to  manufacture  and  generate  water  power,  electrical  or  other 
power,  light  or  heat,  and  to  utilize  and  transmit  and  dis- 
tribute such  power,  light  or  heat  to  any  place  or  places  for  its 
own  use  or  for  the  use  of  other  individuals  or  corporations,  it 
being  declared  that  not  only  is  the  public  benefit  to  spring 
from  the  use  to  which  the  company  proposes  to  devote  its 
property  vague,  indefinite  and  uncertain,  but  that  from  the 
plain  language  of  the  charter,  the  public  use  of  the  property 
or  any  use  of  it  by  the  public  may  be  gainsaid,  or  denied  or 
withdrawn  by  the  company  at  its  will,  since  it  is  authorized 
to  use,  not  only  a  part,  but  the  entire  product  of  the  work  or 
works  it  proposes  to  establish  for  its  own  use  or  benefit.^ 

§  278e.  Bight  of  telegraph  company  to  condemn  part  of  rail- 
road right  of  way. —  As  has  been  stated  in  another  part  of  this 
work,  no  authority  was  conferred  upon  telegraph  companies  by 
the  Post  Boads  Act  to  exercise  the  power  of  eminent  domain, 
though  in  most  states  such  power  exists  by  virtue  of  a  State 
statute.*^*  The  question,  however,  has  arisen  in  many  juris- 
dictions whether  a  telegraph  company  may,  under  a  statute 
conferring  the  power  of  eminent  domain  in  general  terms  upon 
such  companies,  condemn  a  portion  of  the  right  of  way  of  a 
railroad  company.  The  right  to  exercise  such  power  in  this 
class  of  cases  does  not,  it  has  been  contended,  exist  under 
such  a  statute,  on  the  ground  that  the  railroad  right  of  way 
is  devoted  to  a  public  use  and  cannot  be  condemned  for  an- 
other public  use  under  a  general  grant  unless  it  was  abso- 
lutely necessary  to  the  exercise  of  the  power  granted.     The 

*o  Falkburg  Power  A  M.   Co.  v.  *oa  See  §  63,  herein. 

Alexander,    101    Va.   98,   43    S.   £. 
104. 
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courts,  however,  while  they  recognize  that  this  rule  is  to  a  ce^ 
tain  extent  controlling  in  many  cases,  where  it  is  sought  to 
condemn  property  already  devoted  to  a  public  use,  yet  thev 
have  generally  decided  that  it  is  subject  to  this  qualification, 
that  is,  provided  that  the  proposed  use  materially  interferes 
with,  or  injures  or  destroys  the  use  to  which  such  property  is 
already  devoted.  It  may,  therefore,  be  stated  as  a  general 
rule,  recognized  by  the  .courts  in  which  this  question  has 
arisen,  that  a  telegraph  company  upon  which  the  power  of 
eminent  domain  has  been  conferred  in  general  terms,  may,  hy 
virtue  of  such  power,  condemn  a  portion  of  the  right  of  way 
of  a  railroad  company  for  the  construction  of  its  line,  provided 
it  does  not  thereby  materially  impair  or  interfere  with  the 
operation  of  the  railroad.  And  the  courts  in  enunciating  this 
principle  have  generally  recognized  the  fact  that  a  telegraph 
line  constructed  along  the  right  of  way  of  a  railroad  company 
is  not  a  material  impairment  of,  or  interference  with,  the  opera- 
tion of  the  railroad.'*^ 


^^  United  states:  Postal  Teleg. 
Cable  Co.  v.  Oregon  Short  Line  R. 
Co.,  114  Fed.  787;  Oregon  Short 
Line  U.  Co.  v.  Postal  Teleg.  Cable 
Co.,  Ill  Fed.  843,  49  C.  C.  A.  663. 
Postal  Teleg.  Cable  Co.  v.  Cleve- 
land C.  C.  &  St.  L.  R.  Co.,  94  Fed. 
234;  Postal  Teleg.  Cable  Co.  v. 
Southern  Ry.  Co.,  89  Fed.  190. 
Alabama:  New  Orleans,  Mobile  & 
T.  R.  R.  Co.  V  Southern  &  Atlan- 
tic Teleg.  Co.,  53  Ala.  11.  Illinois: 
St.  Louis  &  Cairo  R.  R.  Co.  v.  Pos- 
tal Teleg.  Co.,  173  111.  508,  61  N. 
£.  382.  Louisiana:  Postal  Teleg. 
Cable  Co.  v.  Morgan's  L.  &  T.  R.  R. 
&  S.  Co.,  49  La.  Ann.  68,  21  So. 
183.  Mississippi:  Louisville  N. 
O.  &  T.  Ry.  Co.  V.  Postal  Teleg, 
Cable  Co.,  68  Miss.  806,  10  So.  74. 
Tennessee:  Mobile  &  O.  R.  Co.  v. 
Postal  Teleg.  Cable  Co.,  101  Tenn. 
62,  40  8.  VV.  571,  41  L.  R.  A.  403. 
Texas:  Fort  Worth  &  R.  G.  R. 
Co.  V.  Southwestern  Teleg.  A, 
Teleph.  Co.,  96  Tex.  160,  71  S.  W. 
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270,  60  L.  R.  A,  145.  Utah:  Pos- 
tal Teleg.  Cab'e  Co.  v.  Oregon  S. 
L.  R.  Co.,  23  Utoh,  474,  05  Pac. 
735,  739. 

In  Indiana  it  has  been  decided 
that  the  federal  statute,  §  5263 
Rev.  St.  U.  S.,  authorizing  tele- 
graph companies  to  construct  and 
maintain  lines  over  post  roads 
of  the  United  States,  aided  by  Rev. 
Stat,  of  Ind.  (Burns),  1901,  § 
5501,  conferring  upon  such  coni- 
piinies  the  right  of  eminent  domain, 
autliorizes  a  telegraph  company,  in- 
corporated under  the  laws  of  that 
State,  to  acquire  ^  right  of  way 
over  and  along  a  railroad  right  of 
way,  such  uses  not  being  inconsist- 
ent. Postal  Teleg.  Cable  Co.  v. 
Chicago,  Ind.  &  L.  R.  Co.,  30  Ind. 
App.  654.  66  N.  E.  919. 

A  statute  conferring  the  right  to 
construct  "  along  and  parallel "  to 
a  railroad  is  to  be  construed  as 
conferring  the  right  to  construct  a 
telegraph  line  over  a  railroad  com- 
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§  278f.  Same  subject  continued  —  Becisions. —  In  a  recent 
case  in  Texas,  it  was  contended  that  the  grant  of  the  power  of 
eminent  domain  in  general  terms  did  not  include  the  right  to 
take  property  already  devoted  to  a  public  use,  unless  it  was 
absolutely  necessary  to  the  exercise  of  the  power  granted,  and 
that  as  the  statute  had  not  expressly  conferred  the  right  of  con- 
demnation asserted,  the  plaintiff  must  show  such  absolute  ne- 
cessity, that  is,  that  its  line  could  not  be  practically  constructed 
in  any  other  way.  The  court,  however,  held  that  the  rule  of 
construction  contended  for  applied  to  cases  where  the  second 
use  to  which  the  property  is  sought  to  be  put  will  destroy,  or, 
at  least,  materially  interfere  with  that  to  which  such  prop- 
erty has  been  previously  devoted.  And  it  was  said :  "  When 
this  is  the  situation,  courts  refuse  to  hold  that  the  legislature, 
by  a  mere  general  grant  of  the  power  to  enter  upon  and  con- 
demn land,  intended  to  authorize  the  destruction  or  material 
impairment  of  an  already  established  public  use,  unless  it  ap- 
pears that  the  power  last  conferred  can  be  exercised  in  no 
other  practical  way.  In  such  cases,  the  power  is  to  be  im- 
plied, and  cannot  be  implied  from  anything  less  than  practical 
necessity.  But  all  authority  concedes  the  power  of  the  legis- 
lature to  authorize  the  taking  of  property  which  has  already 
been  condemned  to  public  use,  and  we  must  therefore  look  to 
the  law  to  see  if  the  power  here  in  question  has  been  con- 
ferred." ^^     So  in  a  case  in  Indiana,  it  is  declared  that  "  Un- 


pany's  right  of  way.  Postal  Teleg. 
Cable  Co.  v.  Morgan's  Louisiana 
&  T.  R.  R.  &  S.  S.  Co.,  49  La. 
Ann.  58,  21  So.  183;  Postal  Teleg. 
Cable  Co.  v.  Fannville  &  P.  R.  R. 
Co.,  96  Va.  661,  32  S.  E.  468,  dis- 
approving Postal  Teleg.  Co.  v.  Nor- 
folk &  W.  R.  R.  Co.,  88  Va.  920, 
14  S.  E.  803. 

42  Fort  Worth  &  R.  G.  R.  Co.  v. 
Southwestern  Teleg.  &  Teleph.  Co., 
96  Tex.  160,  71  S.  W.  270,  60  L. 
R.  A.  145,  per  Williams,  constru- 
ing Rev.  Stats.,  arts.  698  and  699, 
which  provided  as  follows :  "  Art. 
698:  Corporations  created  for  the 
purpose  of  constructing  and  main- 


taining magnetic  telegraph  lines 
are  authorized  to  set  their  poles, 
piers,  abutments,  wires  and  other 
fixtures  along,  upon  and  across  any 
of  the  public  roads,  streets  and 
waters  of  this  State,  in  such  man- 
ner as  not  to  incommode  the  public 
in  the  use  of  such  roads,  streets  and 
waters."  "Art.  699:  Such  com- 
panies are  also  authorized  to  enter 
upon  any  lands,  whether  owned  by 
private  persons  in  fee  or  in  any 
less  estate,  or  by  any  corporation, 
whether  acquired  by  purchase  or  by 
virtue  of  any  provision  in  the  char- 
ter of  such  corporation,  for  the 
purpose  of  making  preliminary  sur- 
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der  the  general  grant  of  authority  to  condemn,  given  to  tele- 
graph companies,  such  as  is  given  in  this  State,  the  tel^aph 
company  may  show  the  nature  of  the  two  uses,  together  with 
any  facts  which  show  that  the  two  uses  may  co-exist, —  the 
latter  use  without  materially  interfering  with  or  impairing 
the  first  use, —  and  if  the  court,  upon  all  the  facts,  finds  that 
the  two  uses  can  coexist,  it  is  the  duty  of  the  court  to  hold 
that  the  condemnation  may  be  had  under  the  general  grant  for 
the  purpose.  And  while  we  are  not  prepared  to  say  that  the 
court  should  take  judicial  knowledge  of  the  fact,  as  a  matter 
of  common  and  general  information,  that  the  construction  of 
a  telegraph  line  upon  the  right  of  way  of  a  railway  company 
is  not  an  interfence  or  injury  to  the  use  to  which  the  prop- 
erty is  already  devoted,  yet  it  is  true  that  in  most  instances 
where  the  question  has  reached  the  courts  it  has  been  held 
that  the  two  uses  were  not  inconsistent,  and  the  telegraph 
companies  have  been  permitted  to  condemn  and  acquire  an 


veya  and  examinations  with  a  view 
to  the  erection  of  any  telegraph 
lines,  and  from  time  to  time  to  ap- 
propriate so  much  of  said  lands  as 
may  be  necessary  to  erect  such 
poles,  piers,  abutments,  wires  and 
other  necessary  fixtures  for  a  mag- 
netic telegraph,  and  to  make  such 
changes  of  location  of  any  part  of 
said  lines  as  may  from  time  to 
time  be  deemed  necessary,  and 
shall  have  a  right  of  access  to  con- 
struct said  line,  and,  when  erected, 
from  time  to  time  as  may  be  re- 
quired to  repair  the  same,  and 
may  proceed  to  obtain  the  right  of 
way,  and  to  condemn  lands  for  the 
UHe  of  the  corporation  in  the  man- 
ner provided  by  law  in  the  case  of 
railway  corporations." 

The  courts  in  construing  these 
acts,  said  in  part :  "  If  it  be  said 
that  the  power  given  is  only  a  gen- 
eral one  and  can  not,  under  the 
rule  of  construction  stated,  be  held 
to   refer   to   property   held   by  cor- 


porations for  public  purposes,  how 
can  we  account  for  the  use  of  this 
language,  at  once  so  comprehensive 
and  so  particular.  •  *  *  We 
must  assume  that  this  language 
was  used  for  a  purpose,  and  it  can 
best  be  subserved  by  giving  the 
words  of  the  statute  their  true  and 
legitimate  meaning  rather  than  by 
frittering  them  away  by  constnic- 
tions.  «  «  •  Our  conclusioii 
does  not  impute  to  the  legislature 
a  purpose  to  destroy  or  impair  Ue 
use  by  railway  companies  of  their 
property  for  all  of  the  purposes 
for  which  it  is  needed,  but  rather 
a  recognition  of  the  fact  that  such 
use  will  not  be  interfered  with  by 
the  legitimate  exercise  of  the  privi- 
leges granted  to  telegraph  com- 
panies. From  this  conclusion  it  re 
suits  that  the  appellee  has  the  same 
authority  to  condemn  a  right  of 
way  over  the  property  in  question 
that  it  would  have  to  condemn  the 
property  of  others,"  per  Williams,  J. 
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easement  on  and  over  the  right  of  way  of  the  railway  com- 
pany." *« 

§  278g.  Condenmation  railroad  right  of  way  —  HeoeBsity  of 
taking  need  not  be  shown. —  In  a  proceeding  by  a  telegraph 
company  to  condemn  the  right  of  way  of  a  railroad  company 
for  its  telegraph  line,  it  is  not  a  question  whether  there  is  other 
land  which  is  equally  or  more  available,  and  the  former  com- 
pany is  not  obligated  to  show  that  there  is  an  actual  necessity 
for  the  taking  of  the  particular  land.**  "  With  the  degree  of 
necessity  or  the  extent  which  the  property  will  advance  the 
public  purpose,  the  courts  having  nothing  to  do.**^  When 
the  use  is  public,  the  necessity  or  expediency  of  appropriating 
any  particular  property  is  not  a  subject  of  judicial  cogni- 
zance." *^  Where  the  telegraph  company  has  not  acted  in 
bad  faith  and  is  not  guilty  of  oppression,  its  discretion  in  the 
selection  of  land  will  not  be  interfered  with.*^  And  the  right 
of  a  telegraph  company  to  condemn  the  right  of  way  of  a  rail- 
road company  for  its  line  cannot  be  resisted  by  the  latter 
company,  unless  it  appear  that  its  use  is  necessary  to  the  main- 
tenance and  operation  of  the  railroad  and  the  lines  of  tele- 
graph already  erected  thereon,  or  is  needed  for  such  purpose.*® 

§  278h.  Same  subject  —  Statute  conferring  right  to  condemn 
80  much  as  may  be  necessary. —  Under  a  statute  conferring  upon 
a  telegraph  company  the  right  to  condemn  so  much  of  the 


4»  Postal  Teleg.  Cable  Co.  v. 
Chicago,  Ind.  &  L.  R.  Co.,  30  Ind. 
App.  654,  66  N.  E.  919. 

M  Postal  Teleg.  Cable  Co.  v.  Ore- 
gon S.  L.  R.  Co.,  23  Utah,  474,  66 
Pac.  736,  739,  7  Am.  Elec.  Cas.  417. 

*»  Citing  Tracy  v.  Railroad  Co., 
80  Ky.  259:  In  re  New  York 
Cent.  &  H.  R.  Co.,  77  N.  Y.  248; 
Railroad  Co.  y.  Hooper,  76  Cal. 
404,  18  Pac.  599. 

4«  Postal  Teleg.  Cable  Co.  v.  Ore- 
gon S.  L.  R.  Co.,  23  Utah  474,  65 
Pac.  736,  739,  per  Hall,  J.,  citing 
Boom  Co.  V.  Patterson,  98  U.  S. 
403,  406,  25  L.  Ed.  206;  St.  Louis 


H.  &  K.  C.  Ry.  V.  Hannibal  Union 
Depot  Co.,  126  Mo.  82,  28  S.  W. 
483. 

See  also  St.  Louis  &  S.  F.  R.  Co. 
V.  Southwestern  Teleph.  and  Teleg. 
Co.,  121  Fed.  276,  58  C.  C.  A.  198. 

*T  Postal  Teleg.  Cable  Co.  v.  Ore- 
gon S.  L.  R.  Co.,  23  Utah,  474,  65 
Pac.   735,   739. 

*•  Union  Pac.  R.  Co.  v.  Colorado 
Postal  Teleg.  Cable  Co.,  30  Colo. 
133,  69  Pac.  564,  wherein  it  is 
said:  "That  property  held  for  a 
public  use  may  be  taken  under  the 
exercise  of  the  right  of  eminent  do- 
main for  the  same  or  a  different 
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right  of  way  of  a  railroad  company  as  may  be  necessary  for 
the  purpose  of  erecting,  maintaining  and  operating  its  tele- 
graph lines  along  and  upon  such  right  of  way,  the  telegraph 
company  is  vested  with  a  certain  discretion  in  the  matter.  The 
obligation  does  not  rest  upon  it  to  show  aflSrmatively  that  there 
is  an  absolute  ne<»essity  that  it  should  take  the  particular  por- 
tion of  land  described  in  its  notice.  The  object  of  such  a 
statute  is  to  confer  upon  the  company  the  right  to  constTUct 
its  line  upon  a  railroad  right  of  way  without  going  elsewhere 
to  seek  a  location,  it  being  declared  that  such  a  statute  im- 
pliedly declares  that  such  construction  is  necessary  for  the 
public  good.  The  company  may,  therefore,  condemn  a  por- 
tion of  a  railroad  right  of  way  without  showing  a  necessity 
therefor,  subject  to  the  limitation,  that  it  does  not  essentially 
interfere  with  or  injure  the  public  use  to  which  the  property  is 
already  devoted.^® 


public  use,  when  such  taking  does 
not  materially  interfere  with  the 
uses  for  which  it  is  already  held, 
has  been  recognized  in  a  great  nuro- 
l)er  of  cases,  in  which  this  subject 
has  been  considered/'  per  Gabbert, 
J. 

4»  Savannah  F.  &  W.  Ry.  Co.  v. 
Postal  Tel.  Cable  Co.,  112  Ga.  941, 
38  S.  E.  353.  It  was  said  by  the 
court  in  this  case:  "  It  is  contend- 
ed by  counsel  for  plaintiff  in  error 
that  it  was  incumbent  upon  the 
telegraph  company  to  show  that  it 
was  necessary  for  it  to  condemn  the 
particular  portion  thereof  which 
it  specified  in  the  notice  served  upon 
the  railway  company.  We  cannot 
agree  with  this  contention  of  coun- 
sel when  the  general  assembly 
passed  the  act  authorizing  and  em- 
powering a  telegraph  company  to 
condemn  so  much  of  the  right  of 
way  of  a  railroad  company  as  might 
be  necipssary  for  the  purpose  of 
erecting,  maintaining  and  operating 
its  tolegrnph  lines  through  and 
upon  siuli   right  of  way,  and  gave 
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to  the  telegraph  company  the  ri<;ht, 
in  one  proceeding,  instituted  in  a 
single  county,  to  condemn  the  right 
of  way  in  any  number  of  counties 
through  which  the  same  might  ex- 
tend, it  passed  upon  the  necessity 
of  condemning  such  a  right  of  way 
for  such  purpose.  When  it,  in  rf- 
feet,  enacted  that  a  telegraph  com- 
pany could,  in  one  proceeding,  con- 
demn a  strip  of  land  extendin<f 
through  the  entire  length  of  a  rail- 
road right  of  way,  it  impliedly  de- 
clared that  it  was  necessary,  tor 
the  public  good,  that  a  telegraph 
company  should  not  be  compelled 
to  seek  a  route  for  the  erection 
of  its  telegraph  line  other  than 
through  and  upon  the  right  of  way 
of  a  railroad  company.  •  •  * 
When  the  right  to  condemn  the 
right  of  way  of  the  railway  com- 
pany was  conferred  upon  the  tele- 
graph company,  the  power  to  select 
such  portion  and  so  much  of  the 
right  of  way  as  might  be  necessaij 
for  erecting,  maintaining,  and  op- 
erating its  telegraph  lines  was  con- 
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§  2781.     Same  subject  —  Where  statute  proyides  that  neces- 
sity for  use  taken  must  be  shown. —  In  another  case  in  which 
this  que3tion  arose,  it  was  provided  by  statute  that  before  prop- 
erty can  be  taken  for  a  public  use  it  must  be  shown,  (1)  that 
the  taking  was  necessary  to  such  use;   (2)  if  already  appro- 
priated to  some  public  use,  that  the  public  use  to  which  it  is 
so  applied  "  is  a  more  necessary  public  use."     The  court  de- 
clared,  in  construing  such  statute,   that :     "  Considering  the 
words  used,  and  the  general  tenor  of  the  law  controlling  the 
devotion  of  private  property  to  public  use,  we  think  the  stat- 
ute was  intended  to  provide  that  property  already  devoted  to  a 
public  use  might,  whenever  deemed  necessary  for  the  use  of 
a  corporation  having  the  authority  to  exercise  the  right  of 
eminent  domain,  be  devoted  to  a  second  use,  which  would  not 
interfere  with  the  first.     It  was  not  intended  to  require  that 
absolute  necessity  should  exist  for  the  devotion  of  the  prop- 
erty to  the  second  use.     It  was  only  required  that  the  second 
use  be  more  necessary  than  the  first  use.     A  corporation  in 
instituting  condemnation  proceedings,  has  the  general  right  to 
select  such  property  as  it  shall  find  necessary  for  its  public 
use.     This  right  is  recogliized  by  the  courts.     No  one  can  de- 
fend  against  such   an   appropriation   by   showing  that   some 
other  property  would  serve  the  use  of  the  corporation  equally 
well.     Such  property  is  '  necessary '  when  the  corporation  as- 
serts that  it  has  placed  its  line  over  it  and  needs  it.     Property 
already  dedicated  to  a  public  use  stands  upon  the  same  foot- 
ing as  other  property,  and  is  subject  to  condemnation  as  is 
other  property,  provided  that  the  second  use  shall  not  inter- 
fere with  the  first."  ^^ 


f erred  upon  it,  subject  to  the  Umi- 
tation  that  it  could  not  select  and 
condemn  such  a  portion  of  the  right 
of  way  as  would  essentially  injure 
or  interfere  with  the  public  use  to 
which  the  property  was  already  de- 
voted. It  was  not  obliged  to  show 
there  was  an  absolute  necessity  for 
it  to  take  the  particular  strip  of 
land  described  in  its  notice. 
*  *  *  All  that  was  required  of 
it  was  that  it  should,  in  the  selec- 
Cion  of  the  particular  portion  of  the 


right  of  way  which  it  proposed  to 
condemn,  comply  with  the  require- 
ments of  the  statute,  and  select 
such  a  portion  as  would  not  unrea- 
sonably and  materially  injure  or  in- 
terfere with  the  use  of  the  right  of 
way  for  railroad  purposes,"  per 
Fish,  J. 

50  Oregon  Short  Line  R.  Co.  v. 
Postal  Teleg.  Cable  Co.,  Ill  Fed. 
843,  847,  49  C.  C.  A.  663,  constru- 
ing Rev.  Stats,  of  Idaho,  §  5213, 
per  Gilbert,  J. 
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§  278j.  Same  subject  —  Where  highway  near  —  Want  of 
mnnicipal  consent. —  The  right  of  a  telegraph  company  to  con- 
demn land  for  its  line  along  the  right  of  way  of  a  railroad 
company  cannot  he  affected  by  the  fact  that  there  may  be  a 
highway  adjacent  to  the  route  upon  which  the  telegraph  com- 
pany proposes  to  erect  its  line,  or  by  the  fact  that  consent  to 
erect  its  line  through  certain  incorporated  towns  through  which 
its  right  of  way  extends  had  not  been  secured  from  the  munici- 
pal authorities  of  such  towns.^* 

§  278k.  Where  telegraph  company  limited  in  exercise  of 
power  to  designated  counties  or  State. —  Where  a  corporation  is 
established  under  the  laws  of  another  State  for  the  purpose  of 
constructing  and  maintaining  telegraph   and  telephone  lines 


81  Union   Pae.   R.   C.  v.  Colorado 
Postal    Teleg.    Cable    Co.,   30   Colo. 
133,   69   Pac.   564.     The  court  said 
in  this  case:     *' The  legislature  has 
vested   corporations   of   the   charac- 
ter of  petitioner  with  discretion  in 
locating  their  telegraph  lines.     Or- 
dinarily, the  courts  cannot  exercise 
supervision    with    respect    to    such 
matters.     The  discretion  which  the 
'corporation  may  exercise   in   deter- 
mining the  route  of  its  lines  cannot 
be   interfered   with   in   the   absence 
of  a  showing  of  bad  faith,  a  mali- 
cious motive,  or  that  the  taking  of 
a  particular  tract  sought  to  be  con- 
demned would   entail    a   great   loss 
which    might    readily    be    avoided. 
•     •     •     There  was  no  showing  of 
this   character   on  the  part   of  the 
respondent.     True,     it     did     intro- 
duce   evidence    to    the    effect    that 
the    erection    of    a    telegraph    line 
along     its     right    of    way    would 
cause      some      inconvenience,     and 
might  possibly  increase  the  hazard 
of   railroading,   but    in    no   greater 
degree   in    this   particular   instance 
than    other    railroads    must    suffer 
from  the  erection  of  the  telegraph 
lines    adjacent    to    their    railroad 
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tracks  —  a  condition  which  exists 
almost  without  exception  along 
every  line  of  railroad  in  the  Unit- 
ed States.  On  behalf  of  respond- 
ent it  is  contended  that,  in  the  ab- 
sence of  leave  from  the  municipal 
authorities  of  the  towns  situate 
along  the  proposed  right  of  way  to 
erect  and  maintain  its  line  through 
such  towns,  and  through  which  tne 
lands  sought  to  be  condemned  ex- 
tend, petitioner  could  not  take  such 
lands  because  the  proceedings  must 
be  regarded  as  an  entirety.  This 
question  does  not  concern  respond- 
ent. If  petitioner  cannot  erect  its 
line  of  telegraph  through  the  towns 
in  question,  except  it  obtain  leave 
to  do  so  from  the  corporate  author- 
ities, and  fails  to  obtain  such  leave, 
respondent  is  not  injured.  Peti- 
tioner cannot  use  the  right  of  way 
stituted  within  the  corporate  limits 
of  towns  except  for  the  purposes  for 
which  it  is  taken.  If  it  never  util- 
izes the  right  of  way  within  such 
limits,  respondent  cannot  complain. 
Petitioner  might  be  able  to  build 
its  line  around  such  towns,  but  that 
certainly  can  make  no  difference  to 
respondent,"  per  Grabbert,  J. 


EMINENT  DOMAIN.  §§  2781,  278m 

in  certain  named  counties  in  that  State,  such  corporation  is 
without  authority  to  extend  its  operations  beyond  the  limits  of 
the  counties  designated,  since  the  enumeration  of  the  counties 
to  operate  within  which  it  is  created  excludes  all  other  places. 
It  is  also  a  condition  precedent  to  the  right  of  a  corporation 
created  in  one  State  to  operate  in  another  that  it  shall  be  so 
authorized  or  at  least  not  prohibited  by  the  law  of  its  creation. 
And  a  State  statute  conferring  upon  corporations  chartered  or 
formed  under  the  laws  of  another  State  or  of  the  United  States 
for  the  purpose  of  transmitting  intelligence  by  magnetic  tele- 
graph or  telephone,  the  right  to  establish  lines  in  the  State 
enacting  the  statute,  and  for  that  purpose  to  expropriate  prop- 
erty, does  not  apply  to  a  corporation  whose  powers  are  re- 
stricted as  above  by  the  State  in  which  it  is  incorporated.*^^ 

§  2781.  Where  right  conferred  by  Constitution  subject  to 
regulation  by  legislature. —  The  fact  that  the  Constitution  of  a 
State  provides  that  telegraph  companies  shall  have  the  right 
to  construct  and  maintain  lines  of  telegraph  within  the  State 
and  requires  the  legislature  of  the  State  to  provide  by  gen- 
eral laws  the  necessary  regulations  to  carry  such  provision  into 
effect,  does  not  authorize  proceedings  in  behalf  of  a  telegraph 
company  to  condemn  land  for  its  telegraph  line,  where  no  pro- 
visions or  regulations  have  been  made  by  the  l^slature  as 
directed.**^ 

§  278m.  Bight  of  foreign  corporation  to  exercise  power  of 
eminent  domain. —  The  fact  that  a  corporation  has  been  or^ 
ganized  under  the  laws  of  a  State  and  given  the  right  to  exer- 
cise the  power  of  eminent  domain  does  not  of  itself  confer  any 
right  to  exercise  such  power  in  another  State  or  Territory.*^* 
But  the  right  to  exercise  the  power  of  eminent  domain  con- 
ferred by  statute  upon  corporations  created  for  the  purpose  of 
constructing  and  maintaining  magnetic  telegraph  lines  is  not 
limited  to  those  corporations  which  are  incorporated  within 
the   State,  and  such  right  may  in  some  cases  be  exercised 

M  Southwestern    Teleph.     Co.    v.      bile  &  O.  R.  Co.,  21  Ky.  Law  Rep. 
Kansas    City,    Shreveport    &    Gulf      1188,  54  S.  W.  727. 
Ry.  Co.,  108  La.  691,  32  So.  958.  «4St.   Louis  &   S.   F.    R.   Co.   v. 

»«  Postal  Teleg.  Cable  Co.  v.  Mo-      Southwestern  Teleph.  &  Teleg.  Co., 

121  Feb.  276,  58  C.  C.  A.  198. 
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by  a  foreign  corporation  created  for  the  purpose  specified  in 
the  statute,  where  it  has  obtained  a  permit  from  the  State  to 
do  business,  such  a  corporation  being  thus  placed  iipim  the 
same  footing  as  a  corporation  created  by  the  legislature.^    A 
foreign  corporation,  however,  which  has  not  complied  with  the 
laws  of  the  State  so  as  to  entitle  it  to  the  benefits  and  privileges 
accorded  to  such  corporations  cannot  exercise  the  right  of  emi- 
nent domain  for  the  purpose  of  erecting  a  telegraph  line.*^ 
And  where  it  is  provided  by  a  State  statute  that  no  railroad 
corporation  organized  under  the  laws  of  another  State  shall 
be  entitled  to  the  benefit  of  the  right  of  eminent  domain  until 
it  shall  become  organized  as  a  corporation  imder  the  laws  of 
the  former  State,  such  laws  being  specifically  designated  in 
the  statute  and  providing  for  the  manner  in  which  railroad 
companies  may  be  incorporated,  it  is  essential  for  a  foreign 
electric  railway  corporation  to  organize  as  provided  by  the  stat- 
ute, and  it  does  not  acquire  the  right  of  eminent  domain  bv 
virtue  of  compliance  with  another  statutory  provision  that  a 
corporation  organized  under  the  laws  of  another  State  may, 
for  the  purpose  of  possessing,  controlling,  maintaining  or  oper- 
ating a  railway  or  part  thereof,  in  that  State,  become  a  cor- 
poration, citizen  and  resident  thereof  by  being  incorporated  bv 
the  filing  of  a  copy  of  its  charter  or  articles  of  incorporation.^' 

§  278n.  Corporate  existence  not  a  subject  of  inquiry  in  con- 
demnation proceedings. —  The  corporate  existence  of  a  telegraph 
company  having  been  proved,  cannot  be  inquired  into  oollate^ 
ally,  as  in  the  case  of  proceedings  by  it  to  condemn  a  right  of 
way,  it  being  declared  that  it  is  a  general  rule  that  the  legal 
existence  of  a  de  facto  corporation  can  only  be  questioned  by 
the  State  in  a  direct  proceeding  instituted  for  that  purpose.*^® 
So  where  a  telegraph  company  seeks  to  condemn  a  part  of  a 
railroad  right  of  way  for  its  line  and  it  appears  prima  facie 
that  it  is  a  corporation  in  the  state  in  which  the  proceeding  is 

»5Gulf,  Colorado  &  S.  F.  R.  Co.  derson   Bridge   Co.,    134   Fed.  973. 

V.    Southwestern    Teleg.    &   Teleph.  construing  Ky.   Const.,  §  211  and 

Co.,  25  Tex.   Civ.  App.  488,  61   S.  Ky.   Stat.,   1903,   §§  763,  765,  841, 

W.  406.  aff'd,  141   Fed:  51,. C.  G.  A. 

B«  Duke  V.  Postal  Teleg.  Cable  o*  Postal  Teleg.  Cable  Co.  v.  Ore- 
Co.,  71  8.  C.  95.  50  S.  E.  675.  gon  S.  L.  R.  Co.,  23  Uteh,  474,  «5 

61  Evansville  &  H.  T.  Co.  v.  Hen-  Pac.  736. 
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brought,  the  question  whether  it  is  in  fact  a  corporation  or 
only  a  pretended  one  cannot  be  raised  by  the  defendant  in  such 
proceedings,  as  the  right  to  raise  such  question  is  a  prerogative 
of  the  State  in  a  proper  suit  instituted  for  that  purpose  by 
and  through  its  proper  officers.**®  And  the  right  of  a  corpora- 
tion de  facto  to  exercise  the  right  of  eminent  domain  cannot 
be  affected  by  the  fact  that  the  stock  subscribed  has  not  been 
paid  for  or  that  the  majority  of  the  stock  is  owned  by  a  cor- 
poration of  another  State  which  conducts  its  business  and  con- 
trols its  movements.*®  So  it  is  decided  in  a  recent  case  in 
ilississippi  that  where  a  telegraph  company  seeks  to  exercise 
the  right  of  eminent  domain,  its  right  cannot  be  defeated  by 
showing  that  the  company  was  but  a  dummy  for  another  com- 
pany, that  it  had  no  capital  stock  and  was  organized  for  the 
mere  purpose  of  enabling  such  other  company  to  do  indirectly 
what  it  could  not  directly  do,  and  that  its  organization  and 
incorporation  were  consequently  unlawful.®^ 

§  279.  Condemnation  —  Conditions  prescribed  by  statute. — 
In  those  cases  where  a  person  is  authorized  to  acquire  title  to 
property  for  a  public  use  by  condemnation,  the  method  of  pro- 
cedure and  certain  conditions  are  generally  prescribed  by  stat- 
ute, and  in  all  cases  where  so  prescribed,  these  requirements 
must  be  complied  with.®^  '  The  object  of  these  provisions  is  to 


5»  Postal  Teleg.  Cable.  Co.  v.  Ore- 
gon Short  Line  R.  Co.,  114  Fed. 
787;  Oregon  Short  Line  R.  Co.  v. 
Postal  Teleg.  Cable  Co.  Ill  Fed. 
842.  49  C.  C.  A.  663. 

«o  Oregon  Short  Line  R.  C.  v. 
PosUl  Teleg.  Cable  Co.,  Ill  Fed. 
84.3,  49  C.  C.  A.  663,  wherein  it 
is  said,  per  Gilbert,  J. :  "  The 
plaintiff  corporation,  in  a  suit  lo 
condemn  land  to  public  use,  must 
show  its  authority  to  exercise  the 
right  of  eminent  domain  and  prove 
that  it  has  strictly  complied  with 
the  law.  The  defendant  in  such  a 
suit  may  deny  that  the  plaintiflT  is 
duly  incorporated,  and  may  cast 
upon  it  the  burden  of  having  its 
corporate  existence,  but,  if  the  lat- 


ter show  that  it  is  a  corporation  de 
facto,  it  is  sufficient.  The  right  to 
further  contest  its  authority  to 
condemn  land  or  to  prosecute  the 
objects  of  its  organization  belongs 
only  to  the  State." 

«i  Alabama  &  V.  Ry.  Co.  v.  Cum- 
berland Teleph.  &  Teleg.  Co.  (Miss. 
1906),  41  So.  258.  The  court  said 
in  this  case  that  whether  the  tele- 
graph company  was  "a  properly 
organized  company  under  the  laws 
of  this  State  is  a  question  between 
it  and  the  State,  not  to  be  inquired 
into  in  this  proceeding  by  the  ap- 
pellant," per  WTiitfield,  J. 

« 2  Winter  v.  New  York  &  New 
Jersey  Teleph.  Co.,  51  N.  J.  L.  83, 
2  Am.  Elec.  Cas.  272,  16  Atl.  188; 
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giiard  the  public  against  invasions  by  corporations,  under  au- 
thority of  legislative  grants.®*^  Statutes  delegating  the  right  of 
eminent  domain  to  coi*porations  are  in  derogation  of  common 
right  and  are  not  to  be  extended  by  implication,  but  must  be 
strictly  construed.®*  As  is  said  in  a  recent  case:  "Condem- 
nation proceedings  are  purely  statutory,  and  every  condition 
prerequisite  to  the  exercise  of  the  right  must  be  strictly  pu^ 
sued."  ®*  So,  where  the  statute  provided  that  telephone  or 
telegraph  poles  could  only  be  erected  in  a  street  or  highway, 
after  obtaining  consent  of  the  abutting  owner,  or  in  case  of  his 
refusal  to  consent,  then  by  condemnation  proceedings,  and  the 
owner  neither  consented,  nor  were  proceedings  taken  as  re- 
quired, an  injunction  was  granted  prohibiting  the  company 
from  erecting  more  poles  or  from  continuing  in  existence  those 
which  had  already  been  erected .®°  And  where  the  statute  pro- 
vides that  prior  to  condemnation  proceedings  a  designation  of 
the  streets  in  which  poles  shall  be  placed,  must  be  obtained 
from  the  common  coimcil,  a  failure  to  obtain  such  designation 
will  render  any  condemnation  proceedings  invalid.®^ 


Broome  v.  New  York  &  New  Jer- 
sey Teleph.  Co.,  42  N.  J.  Eq.  141, 
2  Am.  Elec.  Cas.  259,  7  Atl.  851; 
New  York  &  New  Jersey  Teleph. 
Co.  V.  East  Orange,  42  N.  J.  Eq. 
400,  2  Am.  Elec.  Cas.  138,  8  Atl. 
289.  In  tbe  Matter  of  Application 
of  Rochester  Elec.  Ry.  Co.,  123  N. 
Y.  351,  25  N.  E.  381;  Harrisburg 
&,  Mechanicsburg  Elec.  Ry.  Co.  v. 
Harrisburg,  Carlisle  &  Chambers- 
burg  Elec.  Ry.  Co.,  15  Penn.  Co. 
Ct.  Rep.  389,  5  Am.  Elec.  Cas.  1; 
Postal  Teleg.  Cable  Co.  v.  Norfolk 
&  Western  R.  Co.,  88  Va.  920,  4 
Am.  Elec.  Cas.  225,  14  S.  E.  803. 

«3  In  the  Matter  of  Application 
of  Rochester  Elec.  Ry.  Co.,  123 
N.  Y.  351,  25  N.  E.  381. 

«4  New  York  &  N.  R.  Co.  v.  Kip, 
46  N.   Y.  466. 

Power  to  condemn  land  for  mUl- 
dam.  Power  conferred  by  statute 
upon  a  person  to  exercise  the  pow- 


er of  eminent  domain  for  the  pui- 
pose  of  building  and  maintaining 
a  niilldam,  does  not  embrace  in  it> 
purpose  a  private  business  cor- 
poration organized  to  furnish  light 
and  water  for  pay  to  neighboring 
cities  and  their  inhabitants  and  a 
corporation  of  this  character  can- 
not avail  itself  of  the  provisions 
of  such  an  act  for  that  purpose 
as  its  works  are  not  a  public  mill 
within  the  meaning  of  the  act. 
Southwest  Missouri  Light  Co.  v. 
Scheurich,  174  Mo.  235,  73  S.  W. 
496. 

«»  Grande  Ronde  Electrical  Co.  v. 
Drake  (Oreg.  1905),  78  Pac.  1031, 
1033,  per  Moore,  J. 

««  Broome  v.  New  York  &  N.  J. 
Teleph.    Co.,  42   N.   J.   Eq.  141. 
Am.  Elec.  Cas.  259,  7  Atl.  851. 

67  Winter  v.  New  York  &  N.  J. 
Teleph.  Co.,  51  N.  J.  L.  83,  2  Am. 
Elec.  Cas.  272,  16  Atl.  188. 
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§  280.  Same  subject  —  Post  Beads  Act.— The  Post  Eoads 
Act  of  Congress  provides  that  before  any  telegraph  company 
can  exercise  any  of  the  rights  conferred  by  that  act,  it  must 
file  with  the  Postmaster-General  its  written  acceptance  of  the 
restrictions  and  obligations  required  by  such  act.  This  re- 
quirement must  be  complied  with,  and  is  a  prerequisite  to  con- 
demnation proceedings.*®  So,  where  a  telegraph  company  in- 
stitued  proceedings  to  condemn  and  appropriate  the  right  of 
way  over  a  bridge  for  the  purpose  of  attaching  its  wires  thereto 
and  had  not  complied  with  the  above-mentioned  provision,  the 
court  held  that  compliance  with  this  provision  was  necessary, 
and  that  as  it  had  not  complied  therewith,  all  proceedings  taken 
were  invalid,  and  that  an  injunction  would  be  continued,  pro- 
hibiting the  company  from  proceeding  any  further,  until  it  had 
filed  its  acceptance  as  provided  in  the  act.®^ 

§  281.  Post  Beads  Act  —  Preef  ef  acceptance  —  Provisions 
of. —  It  is  incumbent  upon  a  telegraph  company  to  show  an 
acceptance  of  the  provisions  of  the  Post  Roads  Act  before  it 
can  claim  the  benefit  of  any  of  the  rights  conferred  thereby. 
It  is  held  that  the  proper  method  of  showing  this  is  by  a  cer- 
tified copy  of  acceptance,  filed  under  the  seal  of  the  depart- 
ment, though  it  was  suggested  in  this  case,  that  a  letter  from 
the  Postmaster-General,  stating  that  such  acceptance  had  been 
received  and  filed,  with  the  signature  to  the  letter  authenti- 
cated, might  be  sufficient."^^ 

§  281a.  Statute  giving  plaintiff  possession  where  delay 
prejudicial  to  public  interests  —  Constitutionality  of.^-In  New 
York  it  is  provided  by  the  Code  of  Civil  Procedure"'^  that 


08  Chicago  &  Atchison  Bridge  Co. 
V.  Pacific  Mut.  Teleg.  Co.,  36  Kan. 
113,  2  Am.  Elec.  Cas.  274,  12  Pac. 
635;  Western  Un.  Teleg.  Co.  v.  At- 
lantic &  Pac.  States  Teleg.  Co.,  5 
Nev.   102,  Allen's  Teleg.  Cas.  428. 

OB  Chicago  &  Atchison  Bridge  Co. 
V.  Pacific  Mut.  Teleg.  Co.,  36  Kau. 
113,  2  Am.  Elec,  Cas.  274,  12  Pac. 
535. 

TO  Western  Un.  Teleg.  Co.  v.  At- 


lantic &  Pacific  States  Tel.  Co.,  5 
Nev.  102,  Allen's  Teleg.  Cas.  428. 

The  certificate  of  the  poatmaater 
general  of  the  United  States  show- 
ing the  acceptance  by  a  telegraph 
company  of  the  provisions  of  the 
Act  of  Congress  of  July  24,  1866, 
is  properly  admissible  in  evidence. 
Postal  Teleg. -Cable  Co.  v.  Oregon 
Short  Line  R.  Co.,  23  Utah,  474,  65 
Pac.  735,  7  Am.  Elec.  Cas.  417. 

71  §  3380. 
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where  it  appears  to  the  satisfaction  of  the  court  that  the  pub- 
lic interests  will  be  prejudiced  by  delay  the  plaintiff  in  con- 
demnation proceedings  may  be  given  possession  of  the  prop- 
erty upon  depositing  with  the  court  the  sum  stated  in  the  an- 
swer as  the  value  of  the  property.  This  provision  is  construed 
in  a  late  case  as  not  being  in  violation  of  the  provision  of  the 
Constitution/*  forbidding  the  taking  of  the  property  of  an  in- 
dividual without  compensation.^^ 

§  281b.  Ncccatity  of  a  snrvey  —  Statute. —  A  statute  pro- 
viding that:  "  Any  railroad,  telegraph  or  telephone  company 
organized  under  the  laws  of  this  State,  after  having  surveyed 
and  located  its  lines  of  railroad,  telegraph  or  telephone,  shall 
in  all  cases  where  such  companies  fail  to  obtain  by  agreement 
with  the  owner  of  the  property  through  which  said  lines  of 
railroad,  telegraph  or  telephone  may  be  located  the  right  of 
way  over  the  same,  apply  to  the  Circuit  Court  of  the  county," 
to  have  the  damages  for  the  taking  assessed/*  does  not  make 
a  survey  a  prerequisite  to  the  right  to  condemn  an  easement 
along  the  right  of  way  of  a  railroad  company,  since  the  only 
object  of  such  a  statute  is  to  secure  a  description  of  the  prop- 
erty to  be  aflFocted  and  to  give  notice  to  the  owner  of  the  ex- 
tent of  the  right,  which  the  company  seeks,  and  this  is  ac- 
complished without  a  survey,  since  the  right  of  way  of  the 
railroad  company  and  the  railroad  itself  are  declared  to  suf- 
ficiently furnish  the  data  for  a  substantial  description  and 
location  of  the  easement  which  the  telegraph  or  telephone  com- 
pany seeks  and  which  are  fairly  described  in  the  petition  for 
condemnation.*^' 


72  N.  Y.  Const,  art.  1,  §  6. 

78  In  re  Niagara  L.  &  O.  Power 
Co.  (N.  Y.  App.  Div.  1906),  97  N. 
Y.  Supp.  863,  the  court  said:  "The 
property  of  the  defendant  is  not 
taken  from  her  without  compensa- 
tion. The  essence  of  the  section 
permitting  possession  to  be  bjc- 
quired  is  that  the  owner  must  be 
assured  the  payment  of  the  full 
value  of  the  land  of  which  he  is 
deprived.  It  haa  long  been  held 
that  payment  to  the  owner  person- 
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ally  is  not  an  essential  prerequisite 
to  the  taking  of  the  land  by  right 
of  eminent  domain,  providing  only 
compensation  is  made  certain/'  p«f 
Spring,  J. 

74Sandels  &  H.  Ark.  Dig.,  § 
2770. 

n  St.  Louis  A  S.  F.  R.  Co.  v. 
Southwestern  Teleph.  &  Teleg.  Co., 
121  Fed.  278,  281,  68  C.  C.  A.  IW. 
The  petition  in  the  description  was 
as  follows:  "A  line  of  poles  snd 
wires  constituting  a  telegraph  ^ 
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§  281c.  Statute  constitutional  though  no  provision  for  hear- 
ing on  question  of  necessity. —  A  statute  is  not  unconstitutional 
as  being  in  violation  of  the  constitutional  inhibition  against 
the  taking  of  property  of  a  citizen  without  due  process  of  law 
because  there  is  no  provision  therein  for  a  hearing,  preliminary 
to  the  condemnation  upon  the  question  of  the  necessity  of  tak- 
ing such  property,  as  the  legislature  by  its  act  in  authorizing 
the  condemnation  of  the  property  in  question,  for  the  partic- 
ular purpose,  has  determined  the  question  of  the  necessity, 
which  is  not  one  for  judicial  cognizance.''^ 

§  281d.  Statute  not  providing  for  right  of  appeal  is  consti- 
tutionaL^-A  statute  conferring  upon  a  telegraph  company  the 
right  to  condemn  so  much  of  the  right  of  way  of  a  railroad 
company  as  may  be  necessary  for  the  purpose  of  erecting, 
maintaining  and  operating  its  telegraph  lines  along  such  right 
of  way  is  not  unconstitutional  because  it  dpes  not  in  itself  pro- 
vide for  any  appeal  from  the  award  of  the  assessors  therein 
orovided  for.^"  The  court  said  in  this  case:  "  We  are  clearly 
of  opinion  that  a  mere  failure  to  provide  for  an  appeal  in  a 


telephone  line  from  the  City  of 
Fort  Smith  to  the  town  of  Hunt- 
ington; the  said  line  of  poles  and 
wires  to  be  placed  along  the  right 
of  way  of  said  railroad  as  follows, 
to  wit:  Beginning  on  the  right  of 
way  of  said  railroad  company  at 
Fort  Smith  on  the  side  opposite 
the  side  now  occupied  by  the  poles 
and  wires  of  the  Western  Union 
Telegraph  Company,  forty  feet  from 
the  center  line  between  the  rails  of 
its  main  track,  and  continuing  at 
said  distance  where  the  right  of 
way  of  defendant  will  permit  of 
going  so  far,  and  not  nearer  than 
fifteen  feet  from  the  center  line  be- 
tween the  rails  of  the  main  track 
in  any  event,  and  not  less  than 
fifteen  feet  from  the  center  line  be- 
tween the  rails  of  all  said  tracks, 
switches,  spurs,  etc.,  to  the  town 
of   Huntington."    The    court   said: 


**  Tills  description  and  location  of 
the  easement  sought  was  sufficient- 
ly clear  and  accurate  to  form  the 
basis  of  a  petition  for  condemna- 
tion, because  it  fairly  apprised  the 
railroad  company  of  the  right  to  be 
condemned.  The  law  never  re- 
quires the  performance  of  a  useless 
net,  and  as  the  data  for  a  plain 
and  substantial  description  and  lo- 
cation of  the  easement  which  the 
telephone  company  was  seeking  to 
condemn  existed  without  a  survey, 
no  survey  was  requisite  to  the  oom- 
mencement  or  maintenance  of  its 
proceedings  for  condemnation,"  per 
Sanborn,  J. 

70  Savannah,  Florida  &  W.  Ry. 
Co.  V.  Postal  Teleg.  Cable  Co.,  116 
Ga.  654,  42  S.  E.  1. 

77  Savannah  F.  &  W.  Ry.  Co.  v. 
Postal  Teleg.  Cable  Co.,  112  Qa. 
941,  38  S.  E.  363. 
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§§  282,  282a  eminent  domain. 

condemnation  statute  does  not  render  the  statute  unoonstita- 
tional.  It  takes  more  than  this  to  invalidate  the  statute  upon 
constitutional  grounds.  In  Oliver  v.  Railroad/*  it  was 
held :  '  The  method  of  ascertaining  what  is  just  and  adequate 
compensation  is  matter  for  adoption  and  regulation  by  the 
legislature.  Inasmuch  as  trial  by  jury  is  not  a  constitutional 
right  in  cases  involving  the  power  of  eminent  domain,  a  statu- 
tory appeal  given  in  such  cases  from  the  award  of  assessors  is 
subject  to  legislative  discretion  both  in  its  allowance  and  in 
the  consequences  of  its  allowance ;  the  latter  being  in  the  nature 
of  terms  and  conditions  of  the  appeal  system.'  Counsel  for 
the  railway  company  rely  upon  the  decision  of  this  court  in 
Southwestern  R  Co.  v.  Southern  &  A.  Tel.  Co.,"^*  but  Chief 
Justice  Bleckley,  in  the  case  from  which  we  have  just  quoted, 
correctly  says  that  the  decision  in  that  case  '  is  no  direct  ad- 
judication upon  this  point,  there  being  another  ground 
upon  which  the  decision  could  be,  and  was  chiefly,  rested.' 
It  is  well  settled  that  unless  the  right  of  appeal  is  guarantied 
by  the  Constitution  the  legislature  may  grant  or  withhold  it  or 
impose  such  conditions  as  it  shall  see  flt^  In  the  absence 
of  constitutional  provisions  on  the  subject,  there  can  be  no 
appeal  unless  granted  by  statute."  ®* 

§  282.  Condemnation  proceedings  —  Jurisdiction  of  Federal 
courts.— -A  proceeding  to  condemn  a  right  of  way  for  a  tele- 
graph line,  along  a  railroad  right  of  way,  may  be  maintained 
in  the  Federal  courts,  in  case  of  the  necessary  diverse  citizen- 
ship of  the  parties.®* 

§  282a.  Bight  giv^n  to  condemn  where  owner  of  soil  refuses 
consent  —  Effort  to  procure  consent  of  mortgagee  not  necessaiy.— 
Where  telegraph  and  telephone  companies  are  authorized  by 
statute  to  use  the  public  roads  for  their  poles  and  wir^  upon 
first  obtaining  the  consent  of  the  owners  of  the  soil  and  are 
given  the  power  in  case  such  ovTners  refuse  their  consent  to 

T»  83  Ga.  257,  9  S.  E.  1086.  «i  Per  Fish,  J.,  citing  Lewis  Em. 

7»  46  Ga.  63.  Dom.,  p.  1191,  §  535. 

•0  2  Lewis  Em.  Dom.,  p.  1197,  §  "Postal     Teleg.     Cable    Co.    v. 

537;  Cooley  Const.  Lim.    (5th  ed.)  Cleveland,  C,  C.  &  St.  L.  R.  Co., 

697;  Proff.  Jury,  §  104;  Rand  Em.  (C.  C,  N.  D.  Ohio),  94  Fed.  234. 
Dom.  §  316:  Mills  Em.  Dom.  §  91. 
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acquire  the  necessary  right  by  condemnation,  the  company  may 
upon  the  refusal  of  an  owner  to  give  his  consent  proceed  by 
condemnation  to  acquire  the  right  and  it  is  not  necessary  be- 
fore commencing  the  proceedings  that  an  effort  should  be  made 
to  obtain  the  consent  of  the  mortgagee.®^ 

§  283.  Condemnation  proceedings  —  Parties. —  The  fact  that 
a  telegraph  company,  which  is  the  licensee  of  a  railroad  com- 
pany, is  not  made  a  party  to  a  proceeding  by  another  telegraph 
company  to  condemn  a  right  of  way  along  the  railroad  right  of 
way,  cannot  be  taken  advantage  of  by  the  railroad  company.®* 
So,  also,  in  such  a  proceeding  by  a  telegraph  company  against 
a  railroad  company,  it  is  held  that  the  failure  of  the  petitioner 
to  make  the  mortgagees  parties  defendant,  cannot  be  taken  ad- 
vanatge  of  by  the  mortgagor  or  his  lessee.®*  In  New  York,  it 
is  decided  that,  under  the  provisions  of  the  Code  of  Civil  Pro- 
cedure requiring  that  the  petition  in  condemnation  proceed- 
ings, and  notice  of  presentation  thereof  to  the  court  "  must  be 
served  upon  all  the  owners  of  the  property  at  least  eight  days 
prior  to  its  presentation,"  ®®  and  defining  the  term  owner  as 
including  "  all  persons  having  any  estate,  interest  or  easement 
in  the  property  to  be  taken,"  ®^  it  is  not  necessary  in  proceed- 
ings to  condemn  the  right  to  erect  poles  and  string  wires 
thereon  in  the  streets  of  a  village,  the  fee  to  the  streets  being 
in  the  abutting  owners,  to  give  notice  to  the  municipal  au- 
thorities, they  not  being  proper  or  necessary  parties  to  the  pro- 
ceeding.®® 

§  284.  Condemnation  —  Petition.— The  petition  is  the  in- 
itiatory step  in  proceedings  for  the  condemnation  of  property 
or  right  of  way.  That  it  should  be  accurate  and  specific  as 
to  details  is  essential,  since  it  is  from  the  petition  that  the 

83  Coles  V.  Midland  Teleph.  &  Teleg.  Co.,  173  111.  608,  61  N.  E. 
Teleg.  Co.,  67  N.  J.  L.  490,  51  Atl.       382. 

448,  affiM  in  68  N.  J.  L.  413,   63  86  N.     Y.     Code    of    Civ.     Proc, 

Atl.  1125.  §  3361. 

84  New  Orleans,  Mobile  &  Tex.  R.  »7  N.  Y.  Code  Civ.  Proc,  §  3358. 
Co.  V.  Southern  &  Atlantic  Teleg.  88  New  Union  Teleph.  Co.  v. 
Co.,  63  Ala.  211,  1  Am.  Elec.  Cas.  Marsh,  96  App.  Div.  (N.  Y.)  122, 
190.  89  N.  Y.  Supp.  79. 


8»  bt.  Louis  &  C.  R.  Co.  v.  Postal 
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court  is  to  determine  whether  a  case  is  presented  for  the  exe^ 
cise  of  eminent  domain. ^^ 

§  284a.  Condemnation  —  Petition  —  Where  Btatntory  limita- 
tion—  Condition  within  such  limitation  mnst  he  pleadei— 
Where  by  statute  there  is  a  limitation  upon  the  right  of  a  tele- 
graph company  to  appropriate  land  for  the  erection  and  main- 
tenance of  its  lines,  it  is  incumbent  upon  such  a  company  ^- 
ing  to  appropriate  lands,  to  plead  in  its  petition  a  proposed 
condition  which  would  be  within  the  statutory  limitation. 
Thus  it  has  been  so  decided  where  a  statute,  conferring  upon 
a  telegraph  company  the  right  to  appropriate  land  held  by  a 
corporation,  whether  held  by  purchase  or  in  virtue  of  any 
appropriation  authorized  by  its  charter  by  any  law  of  the  State, 
contained  a  provision  that  the  right  of  the  company  to  appro- 
priate such  lands  should  be  limited  to  such  use  of  the  same  as 
should  not  in  any  material  degree  interfere  with  the  practical 
uses  to  which  the  company  was  authorized  to  put  such  lands 
under  its  charter. ®® 

§  285.     Condemnation  —  Petition  —  Incorporation. —  In  New 

York  it  is  held  that,  in  an  application  for  the  appointment  of 

commissioners   to  determine  the   necessity   of   street  railway 

tracks  upon  certain  streets,  it  must  appear  that  the  company 

making  the   application  is  a  corporation,   duly   incorporated 

under  the  laws  of  the  State.®*     But  in  an  issue  raised  by  the 

answer,  as  to  the  petitioner's  incorporation,  the  burden  is  on 

the  owners  of  the  land  to  show  that  it  was  not  duly  incorpo- 
rated.»2 

§  286  Condemnation  —  Petition  —  Failure  to  agree.— The 
petition  in  condemnation  proceedings  should  allege,  among  other 
things,  the  failure  of  the  relator  to  agree  with  the  owner  of 
the  land  sought  to  be  acquired,  and  the  reason  therefor,  or 

8»  Pacific    Mutual    Teleg.    Co.    v.  Ohio  St.  306,  67  N.  E.  890,  8  Am. 

Chicago  &  Atchison  Bridge  Co.,  36  Elec.  Cas.  252. 

Kan.  118,  12  Pac.  560,  2  Am.  Elec.  oi  Re   Brooklyn   City   R.  Co.,  26 

Cas.  279;  Matter  of  N.  Y.  C.  &  H.  App.   Div.    (N.   Y.)    627,  51  N.  \ 

R.  R.  Co..  70  N.  Y.  191.  Supp.  1139. 

00  Cleveland   C.   C,   &   St.    L.    R.  oa  In  re  Met.  El.  Ry.  Co.,  12  X- 

Co.   V.   Ohio   Postal   Teleg.   Co.,   68  Y.  Supp.  606. 
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else  such  petition  is  held  to  be  defective.®^  Where  a  petition 
by  a  telegraph  company  stated  that  the  company  had  made  ef- 
forts to  obtain  the  right  of  way  by  contract,  and  had  received 
no  reply  to  its  propositions  within  a  reasonable  time,  it  was 
held  to  be  in  a  position  to  institute  condemnation  proceed- 
ings.®* And  in  an  action  by  a  telegi'aph  company  for  the  con- 
demnation of  a  right  of  way  along  a  railroad  right  of  way, 
the  petition  was  held  to  be  sufficient,  where  it  alleged  that  aj)- 
plication  had  been  made  to  the  railroad  company  for  the  priv- 
ilege sought  to  be  acquired,  and  that  an  endeavor  had  been 
made  to  reach  a  settlement  as  to  the  amount  of  damages  to  be 
paid,  but  that  they  had  wholly  failed  either  to  obtain  the  right 
of  way  or  reach  an  agreement  as  to  the  damages. ®® 

§  287  Condemnation  —  Petition  —  Description  —  Property.—* 
The  petition  should  also  contain  a  specific  description  of  the 
property  to  be  condemned,  and  it  is  held  that  extreme  accuracy 
is  essential  for  the  protection  of  the  right  of  all  the  parties.®* 
But  a  property  owner  is  not  bound  by  the  description  given  of 
his  land  in  a  petition  by  an  electrical  corporation  to  condemn 
the  same.®*^ 

§  287a.  Condemnation  —  Petition  —  Name  of  owner  of  prop- 
erty.—  The  name  of  the  true  owner  of  the  land  sought  to  be 
condemned  should  be  stated  in  the  petition  and  it  is  held  that 
the  petitioner  is  required  to  do  this  at  his  peril  and  that  the 
person  so  named  as  owner  is  not  required  to  prove  title.®** 

S  288.  Condemnation  —  Petition  —  Location  of  line. — Tn 
many  States  it  is  provided  that  the  petition  shall  describe  the 
proposed   location   of   the   telegraph   or   telephone   poles    and 


•3  Matter  of  Marsh,  71  N.  Y.  316. 

•4  Louisville,  N.  O.  &  Tex.  Ry. 
Co.  V.  Postal  Teleg.  Cable  Co.,  68 
Miss.  806,  3  Am.  Elec.  Cas.  855,  10 
So.  74. 

wSt.  Louis  &  C.  R.  Co.  V.  Pos- 
tal Teleg.  Co.,  173  111.  508,  61  N. 
£.  382. 

M  Matter  of  N.  Y.  Cent.  &  H.  R. 
R.    Co.,    70    N.    Y.    191.     See    also 


State,  Trenton  &,  New  Brunswick 
Tump.  Co.  V.  American  &  European 
News  Co.,  43  N.  J.  L.  381,  1  Am. 
Elec.  Cas.  343. 

»7  Matter  of  Brooklyn  Union 
Elev.  R.  R.  Co.,  106  App.  Div.  (N. 
Y.)    Ill,  93  N.  Y.  Supp.  924. 

98  Chicago  &  Milwaukee  Elec.  R. 
R.  Co.  V.  Diver,  213  111.  26,  31,  72 
N.  E.  758. 
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wires. ••  So  a  petition  has  been  held  defective,  which  did  not 
give  the  exact  or  proximate  location  and  height  of  the  proposed 
poleSy  number  or  size  of  the  crossarms,  or  the  number  of  wire^ 
to  be  sustained  thereon.^  But  a  petition  by  a  tel^raph  com- 
pany for  the  condemnation  of  a  right  of  way  along  a  railroad 
right  of  way  was  held  to  contain  a  sufficient  description  of  the 
proposed  location  of  its  line,  where  the  railroad  track  was 
designated  as  a  fixed  monument,  the  height  and  diameter  of 
the  poles  were  given,  the  length  of  the  crossarms,  and  the  dis- 
tance of  the  poles  from  each  other  and  from  the  track.^  And 
the  filing  of  a  map  of  the  proposed  location  of  a  telegraph  line, 
in  such  a  case,  is  not  necessary  where  it  would  add  no  force  to 
the  description  contained  in  the  petition.*  And  again,  where 
the  statutes  of  a  State  provide  that  a  map  shall  be  filed  of  the 
proposed  route,  in  case  of  the  condemnation  of  lands  for  a  rail- 
road, it  is  not  necessary  to  file  such  a  map  in  case  of  the  pro- 
ceedings by  a  telegraph  company  to  condemn  a  right  of  way 
for  its  lines,  where  the  statutes  make  separate  provisions  for 
petitions  by  telegraph  companies.*  Where  a  map  was  filed 
with  the  petition  made  by  a  telephone  company  and  was  re- 
ferred to  in  the  petition  and  could  not  have  been  mistaken  for 
anything  other  than  a  part  thereof,  it  was  held  that  the  peti- 
tion was  not  defective,  because  the  map  was  not  physically  at- 
tached thereto.*^  Although  under  the  Laws  of  1800,  of  New 
York,®  the  filing  of  a  map  of  the  proposed  line  of  a  street  rail- 
way was  necessary,  such  coi&panies  were  relieved  from 
such  requirement  by  the  Laws  of  1892.''  In  case  of  a  petition 
by  a  telegraph  company  for  a  right  of  way  for  its  line,  over 
the  right  of  way  of  a  railroad,  the  petition  is  held  to  properly 
designate  its  proposed  location,  where  it  states  what  portion 
of  the  way  is  desired,  and  shows  that  such  portion  will  not 


99  See  chap.  XVIII,  herein. 

iNew  York  &  N.  J.  Teleph.  Co. 
V.  State,  Broome,  50  N.  J.  L.  432, 
14  Atl.  122,  2  Am.  Elec.  Cas.  269. 

2  St.  Louis  A  C.  R.  Co.  v.  Postal 
Teleg.  Co.,  173  111.  608,  51  N.  E. 
382. 

»St.  Louis  &  C.  R.  Co.  V.  Postal 
Teleg.  Co.,  173  IH.  608,  51  N.  E. 
382. 
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*  Postal  Teleg.  Cable  Co,  v. 
Southern  R.  Co.,  89  Fed.  190. 

»SUte,  Duke  v.  Central  N.  J. 
Teleph.  Co.,  53  N.  J.  L.  341,  21  AtL 
460,  3  Am.  Elec.  Cas.  546. 

6  Chap.  665,  §  6. 

7  Laws  of  1892,  N.  Y.,  c  676. 
See  Hornellsville  R.  Co.  v.  N.  Y., 
L.  E.  &  W.  R.  Co.,  83  Hun  (N.  Y.), 
407. 
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be  so  used  as  to  obstruct  the  railroad  company  in  the  use  of 
its  track.^  And  half  a  rod  in  width  has  been  held  not  to  be 
an  excessive  amount,  which  the  company  may  acquire  for  the 
purposes  above  mentioned.®  Upon  the  same  reasoning  the 
same  rule  would  apply  in  reference  to  telephone  companies  as 
to  telegraph  companies.  In  the  case  of  a  railroad  using  land 
abutting  upon  a  highway  for  railroad  purposes  under  the  right 
of  eminent  domain,  it  is  held  to  have  such  an  estate  in  the 
land,  in  case  of  interference  with  access  thereto  from  an  abut- 
ting highway  by  another  railroad  company,  as  to  render  it  the 
subject  of  special  injury. ^^ 

§  288a.  Condemnation  —  Petition  —  Separate  parcels  of 
property.— Where  it  is  provided  by  statute  that  separate  par- 
cels of  land  may  be  included  in  one  petition,  it  is  not  necessary 
that  such  parcels  should  be  owned  by  the  same  person  in  order 
that  they  may  be  so  included.^* 

§  288h.  Joinder  of  actions  to  condemn  rights  in  water  and 
land  for  ditches  —  Electrical  power  company  —  Statute. —  Under 
a  statute  giving  corporations  organized  to  furnish  electrical 
power  for  all  purposes  authority  to  condemn  the  rights  of  ri- 
parian owners  in  and  to  the  flow  of  the  surplus  water  in  the 
channel  of  a  stream,  and  also  the  right  to  condemn  such  lands 
as  may  be  needed  for  ditches  therefrom,  the  maintenance  of 
an  action  to  condemn  land  for  a  ditch  and  of  an  action  to  con- 
demn the  right  to  have  the  water  flow  in  the  channel  of  a 
stream  through  the  premises  of  a  riparian  proprietor,  may  be 
joined  in  one  action  if  the  plaintiff  so  elects.*^ 

§  288c.  Amendment  of  application  for  condemnation. —  An 
application  for  the  condemnation  of  a  portion  of  the  right  of 

•  Postal     Teleg.     Cable     Co.     v.  B.   Pass.   R.  Co.    (C.   P.),   6  Penn. 

Southern    R.    Co.,    89     Fed.     190;  Diat.  Rep.  269. 

Lockie  v.   Mutual   Un.   Teleg.    Co.,  n  Martin  v.   Chicago  &  M.  Elec. 

103  111.  401,  1  Am.  Elec.  Cas.  426.  Ry.,  220  111.  97,  77  N.  E.  86. 

» Lockie    v.    Mutual    Un.    Teleg.  12  Grande  Ronde  Electrical  Co.  v. 

Co.,  103  111.  401,  1  Am.  Elec.  Cas.  Drake,   (Oreg.  1906),  78  Pac.  1031, 

425.  construing  B.  A,  C.  Comp.,  §§  5022- 

10  Phila.  &  T.  R.  Co.  V.  Phila.  &  6030. 
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way  of  a  railroad  company  may  be  amended  so  as  to  ask  for 
only  a  portion  of  that  originally  asked  for.^* 

§  289.  Viewing  of  property  by  jnry. —  It  may  be  proTided 
by  statute  that  at  the  request  of  either  party  the  jury  shall 
view  and  examine  the  property  sought  to  be  appropriated,  for 
the  purpose  of  aiding  them  in  the  assessments  of  damages. 
Under  such  a  provision  in  the  Illinois  statute  it  is  held  that 
the  jury  can  only  be  required  to  view  the  proposed  right  of 
way  in  one  county,  in  the  absence  of  anything  showing  the 
existence  of  different  conditions  in  other  counties.** 

§  290.  Condenmation  —  Bridge  by  telegraph  company— In- 
junctioii.— A  telegraph  company,  desiring  to  use  a  bridge 
across  a  navigable  stream  for  the  purpose  of  stringing  its  wires 
thereon,  must  show  in  its  petition  that  the  wires  will  be  so  sus- 
pended as  not  to  interfere  with  the  opening  and  closing  of 
the  draw.  So  where  a  telegraph  company,  desiring  to  obtain  a 
right  across  a  bridge  for  this  purpose,  stated,  in  its  petition,  its 
plan  of  suspending  the  wires  on  such  bridge,  and  it  was  plain 
from  the  plan  that  such  a  method  ;would  interfere  with  the 
draw,  it  was  held  that  an  injunction  would  be  issued  restrain- 
ing the  company  and  the  commissioners  who  had  been  ap- 
pointed from  proceeding  further  on  the  application.^*^  And  it 
was  also  held  in  this  case  that  the  suggestion  of  a  new  plan, 
filed  in  the  answer  to  the  injunction  proceeding,  would  not  de 
feat  the  action  for  injunction,  though,  perhaps,  the  plan  might 
be  practicable. 

§  291.  Condemnation  —  Judgment — Where  a  judgment  in 
an  action  by  a  telegraph  company  to  condemn  a  right  of  way 
along  a  railroad  right  of  w^ay,  described  the  location  of  the  line 
as  not  less  than  twenty-five  feet  from  the  outer  edge  of  said 
railroad  track,  and  upon  the  east  side  thereof,  or  such  points 
as  might  be  agreed  upon  by  the  telegraph  company  and  the 

18  Texas  &  N.  O.  R.  Co.  v.  Postal  is  Pacific    Mutual    Teleg.  Co.  v. 

Tel.    Cable    Co.     (Tex.    Civ.    App.  Chicago  &  Atchison  Bridge  Co.,  36 

1899),  52  S.  W.  108.  Kan.  118,  12  Pac.  660,  2  Am.  Sec. 

i*St.  Louis  &  C.  R.  Co.  V.  Pos-  Cas.  279. 
tal  Teleg.  Co.,   173  111.   508,  51  N. 
£.  382. 
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railroad  company,  it  was  held  not  void  for  uncertainty,  as  be- 
ing in  the  alternative.*®  But  a  judgment  which  advises  the 
railroad  company,  in  a  general  way,  of  the  position  of  the 
proposed  telegraph  line,  and  conserves  its  remedy  against  any 
invasion  thereof  which  it  may  need  for  the  operation  of  the 
road  has  been  held  suflBcient.*'' 

§  291a.  Duty  of  court  to  determine  question  of  interference 
of  telegraph  line  with  use  by  railroad  —  Statute. —  Where  it  is 
provided  by  statute  that  in  all  instances  the  court  shall  deter- 
mine, if  it  be  controverted  by  the  railroad  company,  whether  the 
erection  of  a  telegraph  line,  along  the  right  of  way  of  a  rail- 
road, will  in  any  material  degree  interfere  with  the  practical 
uses  of  such  right  of  way  by  the  railroad  company,  it  has  been 
decided  that  in  such  a  case  it  is  the  duty  of  the  court  to  de- 
termine, as  a  jurisdictional  fact,  whether  or  not  the  desired 
use  and  occupancy  will  interfere  in  any  material  degree  with 
such  uses.  So  in  a  case  in  Ohio  where  this  question  is  con- 
sidered it  is  said :  "  The  court  has  no  discretion  on  the  sub- 
ject, because  the  statute  is  mandatory.  It  is  a  wise  provision, 
and  is  intended  to  ascertain,  to  some  extent,  at  least,  in  advance 
of  calling  of  a  jury  to  assess  compensation,  whether  the  desired 
use  will  be  compatible  with  the  rights  of  the  railroad  company. 


We  regard  the  finding  required 


as  es- 


sentially jurisdictional,  and  that  it  would  be  the  chief  stone 
in  the  foundation  upon  which  the  telegraph  company  must 
base  its  right  to  institute  and  conduct  the  inquiry  as  to  com- 
pensation to  the  owner;  and  where  this  chief  stone,  prescribed 


le  St.  Louis  k  C.  R.  Co.  v.  Postal 
Teleg.  Co.,  173  111.  508,  51  N.  E. 
382. 

IT  Oregon  Short  Line  R.  Co.  v. 
Postal  Teleg.  Cable  Co.,  Ill  Fed. 
842,  49  C.  C.  A.  663,  8  Am.  Elec. 
Cas.  267.  In  this  case  a  judgment 
was  held  sufficient  which,  in  gen- 
eral terms,  located  the  telegraph 
line  with  reference  to  the  road-bed 
of  the  railroad,  declared  that  the 
poles  should  be  erected  upon  the 
right  of  way,  specified  the  length  of 
the  poles,  the  depth  to  which   they 


should  be  placed  in  the  ground  and 
the  distance  from  the  outer  edge 
of  the  track  at  which  they  should 
be  erected,  the  manner  in  which 
they  might  construct  the  line  across 
the  tracks  where  necessary,  and 
provided  that  if  the  railroad  should 
at  any  time  need  any  portion  of 
the  right  of  way  on  which  the  poles 
were  placed  the  telegraph  company 
should  remove  its  poles  to  such 
other  points  as  might  be  designated 
by  the  railroad  company. 
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by  statute  to  be  laid  at  the  preliminary  hearing  is  absent,  the 
superstructure  will  not  withstand  attack,  especially  when  made 
in  a  direct  proceeding.  Adopting  the  above  course  of  reason- 
ing, we  are  of  opinion  that  the  Probate  Court  did  not  obtain 
jurisdiction  to  order  the  appropriation  and  make  the  order  of 
an  inquiry  of  compensation  before  a  jury."  *^ 

§  291b.  Where  statute  allows  attorney's  fees  to  defendant  in 
oondemnation  proceedings.—  Where  by  statute  as  to  the  exercise 
of  eminent  domain  it  is  provided  that  a  defendant  may,  upon 
application,  be  granted  an  order  for  reasonable  attorney's  fees 
which  have  been  paid  or  incurred  by  him,  such  statute  is  to  be 
construed  as  providing  for  the  reimbursement  of  the  defendant 
for  such  attorney's  fees  as  he  has  paid  or  incurred  providing 
they  are  reasonable,  and  in  case  of  an  agreement  as  to  the 
amount  of  such  fees  the  defendant  cannot  recover  in  excels 
of  that  sum,  or  in  case  of  no  agreement  only  the  reasonable 
value  thereof.*® 

§  291c.  No  allowance  for  costs  in  proceedings  under  Bapid 
Transit  Act  in  New  York. —  In  Now  York  it  has  been  decided 
that  where  proceedings  have  been  instituted  by  the  Rapid  Tran- 
sit Commission  to  condemn  land  as  provided  by  the  Rapid 
Transit  Act,^*^  there  is  no  authority  in  such  act  for  the  allow- 

i»  Chicago  &  S.  Traction  Co.  v. 
Flaherty  (111.  1906),  78  N.  E.  29, 
construing  Laws  1897,  p.  218,  pro- 
viding that  the  court  ^r  judge  shall 
"  upon  application  of  the  defena- 
ants  to  said  petition,  or  either  of 
them,  make  such  order  in  such 
cause  for  the  payment  by  the  pe- 
titioner of  all  costs,  expenses  and 
reasonable  attorney  fees  of  such  de- 
fendant or  defendants  paid  or  in- 
curred by  such  defendant  or  defend- 
ants in  defense  of  said  petition  as 
upon  the  hearing  of  such  applica- 
tion shall  be  right  and  just,  and 
also  for  the  payment  of  the  taxable 
costs." 

20  Laws  of  1894,  c.  752,  »8 
amended  by  Laws  1895,  c  519. 


18  Cleveland  C.  C.  A  St.  L.  R.  Co. 
V.  Ohio  Postal  Teleg.  Cable  Co.,  67 
Ohio  St  306,  67  N.  E.  890,  8  Am. 
Elec,  Cas.  252,  per  Price,  J.,  de- 
cided under  Ohio  Rev.  St.  1892, 
§  3459,  providing  in  part  that: 
"  The  Probate  Court  shall  in  all  in- 
stances determine,  if  it  be  contro- 
verted by  the  railroad  company, 
whether  the  erection  of  the  line  at 
the  place  or  places  designated,  will 
in  any  material  degree,  interfere 
with  the  practical  uses  to  which 
such  railroad  company  is  author- 
ized to  put  such  lands,  and  if  the 
court  is  satisfied  that  it  will  so 
interfere,  it  shall  reject  the  peti- 
tion, or  require  the  structure  to  be 
erected  at  such  other  place  or 
places,  as  the  court  shall  direct." 
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ance,  to  property  owners  who  are  parties  to  such  proceedings, 
of  taxable  costs  as  in  ordinary  proceedings  or  for  disburse- 
ments for  the  compensation  of  expert  witnesses.^^ 

§  29 Id.  Where  land  sold  after  oommencement  of  condemna- 
tion proceedings.— Where  proceedings  have  been  brought  to 
condemn  land  for  the  purpose  of  a  traction  railway  and  the 
court  has  acquired  complete  jurisdiction  over  the  subject  mat- 
ter, such  proceedings  cannot  be  defeated  by  a  subsequent  con- 
veyance to  another.  Thus  in  a  case  in  New  Jersey  it  was 
decided  that,  when  the  petition  and  affidavit  were  filed  with  the 
justice  pursuant  to  statute  and  notice  duly  given  to  the  owner 
and  occupant  of  the  premises,  as  directed  in  the  order  assign- 
ing a  day  for  the  hearing,  a  subsequent  conveyance  could  not 
defeat  the  proceeding,  the  court  declaring  that  such  a  rule  was 
in  accord  with  the  adjudications.*^ 

§  291e.  Bight  to  writ  of  error.— In  Illinois  it  has  been 
decided  that  where  no  right  to  a  vrrii  of  error  is  given  by  the 
eminent  domain  act  or  special  statute  having  reference  to  con- 
demnation proceedings,  such  right  does  not  exist,  it  being  de- 
clared that  a  writ  of  error  exists  in  all  cases  which  are  prose- 
cuted according  to  the  course  of  the  common  law  but  that  it 
is  not  a  writ  of  right  in  a  special  statutory  proceeding,  and 
that  the  condemnation  of  private  property  under  the  Eminent 
Domain  Act  is  a  special,  statutory  and  summary  proceeding 
which  is  not  governed  either  as  to  pleading  or  practice  by  the 
rules  of  the  common  law.** 

§  29 If.  Power  of  court  as  to  report  of  commissioners  in  con- 
demnation proceedings.^  In  a  recent  case  in  New  York  the 
question  arose  as  to  the  power  of  the  court  to  send  the  report 
of  commissioners  in  condemnation  proceedings  back  to  them 
with  a  requirement  that  they  state  in  a  further  report  the 

21  Matter  of  Low,  103  App.  Div.  citing    Plumer    v.    Wausau    Boom 

(N.  Y.)  630,  93  N..Y.  Supp.  262.  Co.,   49    Wis.   449,   6   N.    VV.   232; 

2S  Houston  V.  Paterson  State  Line  Trogden  v.  Winona  &,  S.  P.  R.  Co., 

T.  Co.,  69  N.  J.  L.  168,  64  Atl.  403,  22  Minn.  198. 

construing  Act  of  March  14,   1893,  23  Sweeney  v.   Chicago  Telephone 

and  acts  supplemental  thereto    (P.  Company,   212    111.    475,   72    N.    £. 

L.,  p.  302:  3  Gen.  St.,  p.  3236),  and  C77. 

32  497 


§§  291g,  292  EMINENT   DOMAIN. 

grounds  upon  which  their  decision  was  based,  and  it  was  de- 
clared that,  though  the  practice  appeared  to  have  been  followed 
in  some  cases,  it  was  not  to  be  commended,  and  had  not  been 
usual  since  the  enactment  of  the  condemnation  law  of  1890.** 
And  it  was  further  said  in  this  case  that  under  the  pro- 
visions of  this  law  if  there  was  any  irregularity  or  error  of 
law  in  the  proceedings  before  the  commissioners,  or  if  the 
court  deemed  the  award  insufficient  the  proper  remedy  was 
to  set  aside  the  report  and  not  to  send  it  back.**^ 

§  291g.  Injunction  to  restrain  nnanthorized  ezerciie  of 
power  of  eminent  domain. —  Where  a  telegraph  company  at- 
tempts, without  authority,  to  exercise  the  right  of  eminent  do- 
main to  condemn  a  part  of  a  railroad  right  of  way  it  has  been 
decided  that  a  suit  in  equity  for  an  injunction  is  the  proper 
remedy  to  restrain  the  unauthorized  exercise  of  such  power.** 

§  292.  Condemnation  —  Nature  of  title  acquired. —  Does  a 
telegraph  company  acquire  the  fee  to  the  land  by  condemna- 
tion proceedings,  or  does  it  acquire  merely  the  license  to  enter 
upon  the  land  for  necessary  purposes  in  connection  with  the 
construction,  operation  and  repair  of  its  line  ?  So  far  as  we 
can  find,  this  question  has  only  been  before  the  courts  for 
adjudication  in  one  instance.  This  was  an  Dlinois  ease,'^ 
and  the  court  in  this  case  held  that  it  did  not  acquire  the  fee 
to  the  land  and  could  enjoy  or  use  it  for  no  other  purpose 
than  for  the  erection  of  its  poles,  and  the  stringing  of  the 
wires  thereon,  and  for  the  purpose  of  maintaining  and  re- 
pairing the  same,  and  consequently  the  right  at  all  times  to 
enter  thereon,  doing  as  little  damage  as  possible,  when  neces- 
sary to  construct  or  repair  the  line.  The  company,  however, 
does  acquire  exclusive  right  and  occupancy  in  the  ground  oc- 
cupied by  the  poles,  and  this  is  all  that  it  acquires,  which  is 
of  an  exclusive  character  in  connection  with  the  land  con- 
demned.    And  in  such  a  case  it  does  not  become  necessary  for 

2*  Laws  1890,  c.  95,  adding  to  the  «•  St.   Louis  .&    S.   F.  R.  Co.  r. 

Code  of  Civil  Procedure,  c.  23,  tit.  Southwestern  Teleph.  &  Teleg.  Co., 

1  thereof,  §§  3357-3384  inclusive.  121  Fed.  276,  58  C.  C.  A.  198. 

2»  Waterford  Electric  Light,  H.  &  27  Lockie    v.    Mutual    Un.  Teleg. 

P.  Co.  V.   Reed,  103  App.   Div.    (N.  Co.,  103  111.  401^   1  Am.  Elec.  Cas. 

Y.)   103,  02  N.  Y.  Supp.  960.  425. 
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a    telegraph  company  .to  separate  by  a  fence  the  strip  con- 
demned from  the  remainder  of  the  land.^® 

§  293.  Condemnation  —  Post  Boads  Act  —  Private  Property. 
—  Though  a  telegraph  company  may  organize  under  and  accept 
the  provisions  of  the  Post  Roads  Act,  yet  this  will  not  author- 
ize it  or  give  it  the  right  to  enter  upon  private  property,  and 
orect  the  necessary  structues  for  its  business,  without  first  ob- 
taining the  consent  of  the  owner  or  acquiring  the  right  by 
condemnation  proceedings.^ 

§  294.  Exclusive  contract  —  Bight  of  way. —  A  railroad 
company  cannot  grant  a  telegraph  company  an  exclusive  right 
of  way  for  its  line,  over  the  railroad  right  of  way,  since  such  a 
contract,  if  upheld,  would  deprive  the  State  of  its  right  of 
eminent  domain.  A  railroad  company  may  undoubtedly  make 
a  contract,  giving  to  a  telegraph  company  or  telephone  com- 
pany the  right  to  maintain  a  line  of  wire  upon  the  railroad 
right  of  way,  but  it  cannot  make  a  valid  contract,  excluding 
all  other  lines  therefrom.  The  exercise  of  the  right  of  emi- 
nent domain,  which  is  granted  to  railroad  companies,  is  for 
the  benefit  of  the  general  public.  To  permit  them  to  make  a 
contract  of  this  nature  was  never  intended,  and  it  would  be 
allowing  them  to  add  an  unlimited  franchise  to  one  which  is  in 
itself  limited.^ 

2«Lockie   t.    Mutual    Un.    Teleg.  160,    1    Am.    Elec.    Cas.    306,    per 

Co.,  103  111.  401,  1  Am.  Elec.  Cas.  Crawford,    J.     See    chapter    XIII, 

425.  herein.    Exclusive    Franchises.     See 

2«  American  Teleph.  &  Teleg.  Co.  also  New  Orleans,  Mobile  &,  Tex.  R. 

V.  Pearce,  71  Md.  635,  18  Atl.  910,  Co.  v.  Southern  &  Atlantic  Teleg. 

3  Am.  Elec.  Cas.  169.  Co.,  53  Ala.  211,  1  Am.  Elec.  Cas. 

»o  Western    Un.     Teleg.     Co.     v.  190. 
American   Un.   Teleg.   Co.,   66   Ga. 
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20G. 

207. 
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200. 


300. 


301. 


301a. 


302. 


303. 


303a. 


303b. 


304. 


304a. 


Compensation  —  Generally,       §  305. 
Abutting     owners — Kighta 

in   streets  and  highways. 
Same  subject  continued.  30G. 

Abutting     owner  —  Fee     to 

streets  in  city. 
Telegraph  and  telephone  — 

Whether  additional  servi-  307. 

tude  —  Generally. 
Telegraph   and  telephone  — 

Additional  burden  —  Fed- 
eral  —  Illinois  —   Ken-  308. 

tucky. 
Telegraph  and  telephone  — 

Additional  burden  —  309. 

Maryland    —    Minnesota 

—  Mississippi. 
Telegraph  and  telephone —  310. 

Additional    burden  —  Ne- 
braska. 
Telegraph  and  telephone —  311. 

Additional  burden  —  New 

Jersey. 
Telegraph   and  telephone —  312. 

Additional  burden  —  New 

York. 
Telegraph  and  telephone —  312a. 

Additional  burden  —  New 

York  —  Distinction       be- 
tween urban  streets  and  313. 

rural  highways. 
Telegraph  and  telephone  — 

Additional       burden     -^  313a. 

North  Dakota. 
Telegraph  and  telephone—^ 

Additional         burden   —  314. 

Ohio  —  Virginia. 
Telegraph  and  telephone  — 

Additional         burden   — 

Wist-onsin. 
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Telegraph  and  telephone— 
Additional  burden  — 
Other  authorities. 

Telegraph  and  telephone  — 
Whether  additional  bur- 
den —  Doubtful  authori- 
ties. 

Telegraph  and  telephone  — 
Not  additional  burden  — 
Indiana  —  Kansas  — 
Kentucky  —  Louisiana. 

Telegraph  and  telephone— 
Not  additional  burden  — 
Massachusetts. 

Telegraph  and  telephone— 
Not  additional  burden  — 
Michigan. 

Telegraph  and  telephone  — 
Not  additional  burden  — 
Minnesota. 

Telegraph  and  telephone  — 
Not  additional  burden - 
Missouri. 

Telegraph  and  telephone  — 
Not  additional  burden  — 
Montana. 

Telegraph  and  telephone  — 
Not  additional  burden - 
South  Dakota. 

Telegraph  and  telephone  — 
Not  additional  burden - 
Pennsylvania. 

Telegraph  and  telephone— 
Not  additional  burden - 
West  Virginia. 

Telegraph  and  telephone  — 
Easements  of  abnttiog 
owner  obstructed  —  Ku^*"- 
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§316.  Telegraph  and  telephone  — 
Fee  to  streets  in  munic- 
ipality —  Rule. 

316.  Telegraph  and  telephone  — 

Fee  to  streets  in  abut- 
ting owner  —  Summary 
decisions. 

317.  Nature     of     easement     ac- 

quired in  streets. 

318.  Legitimate  street  uses. 


§  319.    Use  of  streets  for  communi- 
cation of  intelligence. 

320.  Use  of  highways  by   com- 

mercial railroads. 

321.  Telegraph  and  telephone  — 

Whether  additional    bur- 
den —  Conclusion. 
321a.  Placing  of  telephone  wires 
in  conduit  —  Whether  ad- 
ditional burden. 


§  295.  Compensation  —  Generally. —  In  connection  with  the 
exercise  of  the  right  of  eminent  domain,  one  of  the  require- 
ments is  that  just  compensation  shall  be  made  for  all  property 
taken  or  rights  injured  or  destroyed.*  Just  compensation 
means  that  the  property  taken  shall  be  paid  for  at  a  fair  valua- 
tion.* And  where  a  telegraph  company  was,  under  an  act  of 
the  legislature,  authorized  to  construct  its  line  upon  the  right 
of  way  of  railroad  companies,  but  the  act  failed  to  make  any 
provision  for  enforcing  the  award  for  damages,  which  it  had 
provided  might  be  assessed  by  arbitration,  it  was  held  to  be 
unconstitutional.'  But  the  unconstitutionality  of  such  an  act 
cannot  be  raised,  except  by  one  whose  property  is  damaged  or 
aflfected  thereby.*  In  case  of  a  street  railway  it  is  held  that 
failure  to  provide  for  the  payment  of  damages  does  not  render 
the  act  invalid  or  inoperative,  since  the  use  of  the  streets  for 
this  purpose  does  not  impose  any  additional  burden,  and  con^ 
sequently  no  question  as  to  damages  can  arise.*^  The  streets 
of  a  city  are  for  the  use  of  the  public,  and  they  may  be  used 
for  any  necessary  public  purpose.  The  abutting  owner  is  en- 
titled to  the  unobstructed  enjoyment  of  his  property,  and  has 


1  Southwestern  R.  Co.  v.  South- 
em  A  Atlantic  Teleg.  Co.,  46  6a.  43, 
1  Am.  Elec.  Cas.  34,  12  Am.  Rep. 
585,  Lewis  on  Eminent  Domain,  § 
10. 

2  Southwestern  R.  Co.  v.  South- 
em  &  Atlantic  Teleg.  Co.,  46  Ga. 
43,  1  Am.  Elec.  Cas.  34,  12  Am. 
Rep.  585. 

9  Southwestern  R.  Co.  v.  South- 


em  &  Atlantic  Teleg.  Co.,  46  Ga. 
43,  1  Am.  Elec.  Cas.  34,  12  Am.  Rep. 
585.  See  section  herein.  Statute  as 
to  Compensation. 

*  Prince  v.  Crocker,  166  Mass. 
347,  44  N.  E.  446,  32  L.  R.  A.  610. 

6  Commonwealth  ex  reL  Dist. 
Atty.  V.  Westchester,  9  Penn.  Co. 
Ct.  R.  542,  3  Am.  Elec.  Cas.  326, 
330. 
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the  easement  of  access,  light  and  air,  of  which  he  cannot  k^ 
deprived  without  just  compensation.* 

§  296.  Abutting  owners  —  Bights  in  streets  and  highways. 
^  There  is,  undoubtedly,  a  distinction  between  city  streets  and 
rural  highways,  in  so  far  as  the  respective  rights  of  the  public 
and  of  the  abutting  owners  therein  are  concerned/  The 
streets  of  a  populous  village  or  city  are  subject  to  greater  bur- 
dens, and  to  a  greater  variety  of  uses  than  a  rural  highway, 
and  the  extent  of  an  easement  in  the  street  is  to  be  measured 
by  the  necessities  of  the  public.®  While  a  devotion  of  a  high- 
way to  a  certain  use  might  be  considered  as  an  invasion  of 
private  rights,  yet  the  application  of  the  streets  of  a  city  to 
the  same  purpose  might  on  the  other  hand  be  one  of  the  proper 
and  legitimate  uses  thereof.®  Thus,  while  the  laying  of  gas 
pipes  in  a  country  highway  is  held  to  constitute  an  additional 
burden, ^^  yet  the  use  of  the  city  streets  for  the  same  purpose 
does  not^* 

§  297.  Same  subject  continued. —  The  abutting  owner  is 
said  to  occupy  a  three-fold  relation  to  the  street.     First,  as 

who  dedicates  a  strip  of  groand  for 
a  street,  sets  it  apart  to  a  very  dif- 
ferent use  from  that  to  which  one 
devotes  land  which  he  dedicates  for 
a  county  road.  •  *  *  The  own- 
er of  tlie  fee  of  a  rural  higJiiFaj 
may  make  many  uses  of  it  which 
the  owner  of  the  fee  of  a  street  in 
a  city  cannot."  Elliott  on  Roads 
&  Streets,  p.  299. 

» Johnson  v.  Thomson-Houston 
Elec.  Co.,  54  Hun  (N.  Y.),  469,  3 
Am.  Elec,  Cas.  203,  per  Martin,  J.: 
Eels  V.  American  Teleph.  &  Teleg. 
Co.,  143  N.  Y.  133,  38  N.  E.  2e 
5  Am.  Elec.  Cas.  92. 

9  Loekhart  v.  Craig  St.  Ry.  Co.. 
139  Penn.  St.  419,  3  Am.  Elec.  Cas. 
314,  21  Atl.  26. 

10  Sterling's  Appeal,  111  Pcnn.  St. 
41,  2  Atl.  105. 

11  Bloomfield,  etc..  Gas  L  Cb.  v. 
Calkins,  62  N,  Y.  386. 


0  Detroit  City  Ry.  Co.  v.  Mills,  85 
Mich.  634,  48  N.  W.  1007,  3  Am. 
Elec.  Cas.  33;  Dooly  Block  v.  Salt 
Lake  City  Rapid  Transp.  Co.,  9 
Utah,  31,  33  Pac.  229,  8  Am.  R.  & 
Corp.  Rep.  327,  4  Am.  Elec.  Cas. 
189. 

T  Penn.  R.  Co.  v.  Montgomery 
Pass.  Ry.  Co.,  167  Penn.  St.  62.  5 
Am.  Elec.  Cas.  167,  31  Atl.  468. 
*'  There  is  an  essential  difference  be- 
tween urban  and  suburban  servi- 
tudes. The  easement  of  the  one  is 
very  much  more  comprehensive  than 
that  of  the  other.  It  is  doubtful 
whether  of  all  servitudes  there  is 
one  so  broad  and  comprehensive  as 
that  of  a  city  in  its  streets.  On 
the  other  hand,  the  easement  of  the 
public  in  a  suburban  road  is  not 
much  greater  than  many  merely 
private  easements,  if,  indeed,  it  is 
as    great.     *     *     *     A    landowner, 
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one  of  the  general  public  holding  the  right  in  common  with 
every  other  member  of  the  public  to  the  use  of  the  street. 
Second,  as  owner  of  the  reversionary  interest  to  the  center  of 
the  street.  Third,  as  owner  of  the  land,  possessed  of  the  right 
of  ingress  and  egress  to  and  from  the  street,  ^^  and  also  the 
easement  of  light  and  air.^'  The  public  has  a  paramount 
right  to  the  use  of  the  streets  limited,  not  merely  to  the  right 
of  way,  but  extending  to  all  beneficial  and  legitimate  street 
uses,  which  public  necessity,  may  from  time  to  time  require, 
and  the  right  of  the  abutting  owner  in  the  streets  is  subject 
to  this  right  of  the  public.^*  And  the  abutting  owner  is  sub- 
ject at  all  times  to  such  legitimate  uses  of  the  streets  as  the 
city  may  make,  though  such  uses  may  cause  inconvenience, 
provided  they  do  not  amount  to  a  substantial  subversion  of 
private  rights.  ^*^  So  long  as  the  use  to  which  the  street  is 
applied  is  a  proper  and  authorized  public  use,  and  the  abut- 
ting owner  is  not  obstructed  in  the  use  and  enjoyment  of  his 
property,  having  convenient  ingress  and  egress,  he  has  no 
legal  cause  of  complaint.*®  The  right  of  the  abutting  owner 
may  be  stated  as  a  general  rule  to  be  subordinate  to  that  of 
the  public,  ^^  and  his  right  to  compensation  to  spring,  not 
merely  from  the  fact  of  the  proximity  of  the  public  use,  but 
it  must  be  based  on  an  interference  with  some  one  of  the 
rights  of  access,  light  or  air.*® 


12  Detroit  City  Ry.  Oo.  v.  Mills, 
85  Mich.  634,  3  Am.  Elec.  Gas.  341, 
48  N.  W.  1007,  per  Grant,  J. ;  West 
Jersey  R.  Co.  y.  Camden,  Gloucester 
&  Woodbury  Ry.  Co.,  52  N.  J.  Eq. 
31,  5  Am.  Elec.  Cas.  137,  29  Atl. 
423. 

13  Western  Un.  Teleg.  Co.  v. 
Guernsey  &  Scudder  E.  L.  Co.,  46 
Mo.  App.  120,  3  Am.  Elec.  Cas.  425; 
Paterson  Ry.  Co.  v.  Grundy,  51  N. 
J.  Eq.  213,  4  Am.  Elec.  Cas.  178, 
26  Atl.  788;  Clausen  &  Sons'  Brew- 
ing Co.  V.  B.  &  O.  Teleg.  Co.  (N. 
Y.  Sup.  Ct.,  1884),  2  Am.  Elec.  Cas. 
210;  Dooly  Block  v.  Salt  Lake  City 
Rap.  Trans.  Co.,  0  Utah,  31  33  Pac. 
229,  8  Am.  R.  &  Corp.  Cas.  327,  4 
Am.  Elec.  Cas.  189. 


i«Lockhart  v.  Craig  St.  Ry.  Co., 
139  Penn.  St.  419,  21  Atl.  26,  3  Am. 
Elec.  Cas.  314. 

15  Western  Un,  Teleg.  Co.  v. 
Guernsey  &  Scudder  E.  L.  Co.,  46 
Mo.  App.  120,  3  Am.  Elec.  Cas.  425. 

i«  Detroit  City  Ry.  Co.  v.  Mills, 
85  Mich.  634,  3  Am.  Elec.  Cas.  333, 
per  Grant,  J.;  Lockhart  v.  Craig 
St.  Ry.  Co.,  139  Penn.  St.  419,  21 
Atl.  26,  3  Am.  Elec.  Cas.  314. 

IT  Halsey  v.  Rapid  Trans.  St.  Ry. 
Co.,  47  N.  J.  Eq.  380,  20  Atl.  859, 
3  Am.  Elec.  Cas.  283. 

18  Paterson  Ry.  Co,  v.  Grundy,  51 
N.  J.  Eq.  213,  4  Am.  Elec.  Cas.  173, 
26  AtL  788. 


503 


§    298  ABUTTING    OWNERS COMPENSATION. 

§  298.  Abutting  owner  —  Fee  to  streets  in  eity. —  The  ques- 
tion has  been  raised  in  some  cases  as  to  the  right  of  the  abut- 
ting owner  to  compensation,  where  authoity  has  been  given  for 
certain  specified  uses  of  certain  streets,  the  fee  to  which  is 
vested  in  the  municipality.  We  cannot  see,  however,  how  the 
abutting  owner's  right  to  the  full  enjoyment  of  his  easements 
can  be  affected  by  this  fact  If  the  abutting  owner  be  de- 
prived of  the  right  of  access  to  his  property,  it  would  seem  that 
he  should  be  entitled  to  compensation,  whether  the  fee  be  in 
him  or  in  the  municipality.  *•  Certainly,  the  fact  that  the  fee 
to  the  streets  may  be  vested  in  the  city  should  not  be  allowed 
to  prevent  compensation  to  an  abutting  owner  for  obstruction 
to  his  easements  of  access,  light  and  air.  The  abutting  owner 
is  entitled  to  have  these  rights  unobstructed,  and  any  use  of 
the  streets  interfering  therewith  should  render  the  author  of 
such  use  liable  for  the  injury  occasioned.  Where  the  fee  is 
in  the  city,  the  rights  of  the  abutter  are  in  the  nature  of 
equitable  easements  in  fee;  if  in  the  abutter,  they  are  in  their 
nature  legal.^  In  Louisiana  it  has  been  held  that  an  abut- 
ting owner  cannot  obtain  compensation  for  the  construction 
of  a  telephone  along  the  street  in  front  of  his  property,  the 
fee  to  the  streets  being  in  the  municipality.  No  obstruc- 
tion, however,  to  his  easement  of  access,  light  or  air  appeared 
in  this  case.2*  The  true  rule  would  seem  to  be  that,  though 
the  fee  to  the  streets  may  be  vested  in  the  city,  yet  the  munici- 
pality can  only  b  said  to  hold  it  in  trust  for  proper  and  l^iti- 
mate  street  uses,  a  trust  to  be  executed,  not  only  in  the  interests 
of  the  public  at  large,  but  also  in  those  of  the  abutting  owner,'* 
who  is  entitled  to  the  easements  of  light,  air  and  access,  and 
cannot  be  deprived  thereof  without  compensation.*' 

i>  Klliott  on  Roads  &>  Streets,  p.  tions  as  to  compensation  in  conoee-  ^ 

520.  tion  with  this  section. 

20  Dooly  Block  v.  Salt  Lake  City  22  Kane  v.  New  York  El.  Ry.  Co., 

Rap.  Trans.  Co.,  9  Utah,  31,  33  Pac.  125  N.  Y.  140,  20  N.  E.  278. 

229,  8  Am.  &,  R.  Corp.  Rep.  327,  4  "Mortimer  v.  New  York  EL  R. 

Am.  Elec.  Cas.  189,  per  Bartch,  J.  Co.,  57  N.  Y.  Super.  Ct.  244,  6  N. 

ai  Irwin      v.      Great      Southern  Y.  Supp.  898,  affd.,  129  N.  Y.  81, 

Teleph.  Co.,  37  La.  Ann.  63,  1  Am.  41  N.  Y.  St.  R.  122,  29  N.  E.  5. 
Elec.  Cas.  709.    See  subaequent  sec- 
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§  200.  Telegraph  and  telephone  —  Whether  additional  servi- 
tude —  Generally. —  Does  the  use  of  the  streets  for  the  purpose 
of  telegraph  and  telephone  lines  impose  an  additional  hurden 
upon  the  abutting  owner,  entitling  him  to  compensation  ?  Cer- 
tainly, if  the  construction  of  such  a  line  interferes  with  or  ob- 
structs his  right  or  easement  of  access,  light  and  air,  he  may 
recover  compensation  for  such  interference,  since  these  are 
rights  of  which  he  cannot  be  deprived,  except  payment  be  made 
to  him  therefor.  But  independent  of  any  damage  to  these  ease- 
ments, does  the  construction  of  the  line,  of  itself,  impose  an 
additional  burden  ?  For  a  clearer  conception  of  this,  we  shall 
review  the  cases  upon  this  question. 

§  300.  Telegraph  and  telephone  —  Additional  bnrden  — 
Caaes  —  Federal  —  Illinois  —  Eentncky. —  In  the  United  States 
Circuit  Court  it  has  been  held  that  if  the  fee  to  the  highway  is 
in  the  adjacent  owner,  the  use  of  the  highway  only  for  pur- 
poses of  public  travel  having  been  granted,  then  the  erection  of 
poles  and  wires  by  a  telegraph  company  will  constitute  an  ad- 
ditional burden,  but  if  the  fee  is  in  the  public,  then  there  can 
be  no  valid  objection  to  the  grant  by  the  public  to  the  telegraph 
company  to  so  construct  its  line.**  And  in  a  later  case  in  a 
Federal  court  it  is  declared  that,  "  The  primary  purpose  of  a 
highway  being  for  travel  and  transportation,  its  use  by  a 
telegraph  company  to  facilitate  communication  is  subordinate 
to  its  use  by  the  public  for  the  primary  purpose."  ^  In  Illi- 
nois it  is  held  that  where  the  fee  to  the  center  of  the  street 
is  in  the  abutting  owner,  the  erection  of  poles  and  wires  for 
a  telegraph  line  imposes  an  additional  burden,  entitling  the 
abutting  owner  to  compensation.^®  The  telegraph  company  in 
this  case  contended  that  it  might  be  authorized  to  construct 
a  line  of  telegraph  upon  the  highway  without  the  consent  of 
the  abutting  landowner ;  that  such  construction  imposed  no  new 
servitude;  that  an  easement  acquired  by  the  public  over  land 

24  Pacific  Postal  Teleg.  Cable  Co.  »«  Board  of  Trade  Teleg.  Co.  v. 
V.  Irvine,  49  Fed.  113,  4  Am.  Elec.  Barnett,  107  III.  607,  1  Am.  Elec. 
Cas.  140.  Cos.    565,    cited    with    approval    in 

25  Ganz  V.  Ohio  Postal  Teleg.  Co.,  Carpenter  v.  Capital  Electric  Co., 
140  Fed.  692.  694,  per  Richards,  J.  178  111.  29,  52  N.  E.  973,  7  Am. 
See  also  Kester  v.  Western  Union  Elec  Cas.  312. 

Teleg.  Co.,  108  Fed.  926. 
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for  a  highway,  full  compensation  having  been  paid,  entitled 
the  public  to  all  the  rights  which  the  owner  had,  and  that  the 
State  could  authorize  any  use  thereof,  not  inconsistent  with 
its  use  as  a  highway.  The  abutter,  however,  claimed  that  his 
rights  as  owner  of  the  fee  had  been  interfered  with,  in  a  man- 
ner detrimental  to  his  interests,  and  that  the  constitutional 
provision,  that  *'  private  property  shall  not  be  taken  or  dam- 
aged without  just  compensation,"  had  been  violated.  The 
court  said :  "  The  latter  position  is  the  one  best  sustained 
by  authority  and  rests  on  sounder  principles.  It  is  for  the 
reason  that  the  construction  and  maintenance  of  a  telegraph 
line  upon  the  highway  is  a  new  and  additional  burden  upon 
the  fee,  to  which  it  was  not  contemplated  it  should  be  sub- 
jected, and  for  which  the  owner  is  entitled  to  additional  com- 
pensation. The  principle  is,  neither  the  State  nor  a  municipal 
corporation  has  any  rightful  authority,  under  the  Constitution, 
to  grant  away  the  private  property  of  the  citizen,  and  if  cor- 
porations quasi-public,  in  the  exercise  of  the  right  of  eminent 
domain,  with  which  they  are  clothed  by  the  sovereign  power 
of  the  State,  seek  to  appropriate  it,  so  that  they  may  have 
a  benefit  therefrom,  every  principle  of  justice  demands  that 
they  should  make  just  compensation,  whether  the  property 
taken  or  damaged  is  of  little  or  great  value."  ^^  This  case 
was  subsequently  followed  by  the  case  of  Postal  Telegraph 
Cable  Co.  v.  Eaton,^®  which  held  that  where  compensation  had 
not  been  made  to  the  abutting  owner,  he  might  maintain  eject- 
ment for  the  removal  of  the  poles  from  the  highway.^®  In  a 
case  in  Kentucky,^^  the  construction  of  a  telephone  line  upon 
the  streets  of  a  city  or  town  is  held  to  constitute  an  additional 
burden.®^ 

§  301.  Telegraph  and  telephone  —  Additional  burden— 
Maryland  —  Minnesota  —  Miasisrippi. —  In  a  case  which  arose 
in  Maryland,®^  involving  the  right  of  a  telephone  company  to 

27  Per  Scott,  J.  Teleg.  Co.  v.  Jonea,  78  HI.  App.  371 

28  170  III.  513,  39  L.  R.  A.  722,  »o  East  Tenn.  Telej^.  Co.  v.  Rus- 
49  N.  E.  365.                                              selville,  106  Ky.  667,  51  S.  W.  308. 

20  See  also  Union  Elec.  Teleph.  &  «i  But  see  §  307  herein/  where  the 

Teleg.   Co.    v.    Applequist,    104    111.      contrary  is  held  in  a  later  case. 
App.     517;     American     Teleph.     &  32  Chesapeake  &  Potomac  Teleph. 
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erect  poles  upon  the  streets  of  Baltimore,  the  court  held  that 
where  the  fee  of  the  streets  was  in  the  abutting  owner,  then 
the  erection  of  a  telephone  pole  in  front  of  his  property  con- 
stituted an  additional  servitude  upon  his  land,  which  entitled 
him  to  compensation;  and  that  where  the  fee  was  in  the  city, 
the  erection  of  such  poles  would  also  entitle  the  abutting  owner 
to  compensation  where  his  means  of  ingress  and  egress  were 
unreasonably  abridged.  In  case,  however,  of  the  fee  being  in 
the  municipality  the  court  stated  that  there  was  some  diversity 
of  opinion  as  to  whether  the  erection  of  poles  would  of  itself 
be  an  additional  servitude  in  the  absence  of  special  injury  to 
the  rights  of  egress  and  ingress.^®  In  Minnesota  ^^  it  has  been 
held  that  where  the  abutting  owner  holds  the  fee  to  the  streets, 
the  erection  of  telegraph  and  telephone  poles  therein,  though 
done  under  proper  authority,  is  an  encroachment  upon  his 
rights.*^     So,  also,  the  same  rule  is  held  to  prevail  in  Mis- 


:  86 


sissippi 

§  301a.  Telegraph  and  telephone  —  Additional  bnrden  — 
Nebraska. —  In  a  case  in  Nebraska  this  question  arose  in  a 
proceeding  by  an  abutting  owner  for  an  injunction  to  restrain 
the  defendant,  a  telephone  company,  from  mutilating  or  in- 
juring certain  trees  which  she  had  planted  in  the  street  along 
and  adjacent  to  her  property.  The  court  declared  that  it 
became  necessary  for  a  proper  determination  of  the  question, 
to  decide  whether  telegraph  and  telephone  poles  and  wires, 
which  permanently  and  exclusively  occupy  portions  of  a  public 
street  or  highway,  constitute  an  additional  burden  for  which 
an  abutting  owner  is  entitled  to  compensation  in  case  he  is 


Co.,  of  Baltimore,  v.  Mackenzie,  74 
Aid.  36,  3  Am.  Elec.  Cas.  196,  21 
Atl.  690. 

^^  In  this  case  a  telephone  pole 
was  erected  in  front  of  a  warehouse 
and  it  was  claimed  that  it  obstruct- 
ed and  prevented  "  the  comfortable 
and  reasonable  and  beneficial  enjoy- 
ment of  the  use  of  said  premises." 
The  measure  of  damages  in  this  case 
was  held  to  be  either  first  the  dim- 
inution in  the  rental  or  usable  value 
of  the  property;    or,  secondly,  the 


difference  in  the  value  of  the  prop- 
erty before  and  after  the  construc- 
tion of  the  pole  it  the  depreciation 
had  been  caused  by  the  erection  and 
maintenance  of  same. 

54  Willis  V.  Erie  Teleg.  &  Teleph. 
Co.,  37  Minn.  247,  34  N.  W.  337. 

scBut  see  §  310,  herein,  where 
contrary  is  held  in  this  State  in  a 
later  case. 

36  Stowers  v.  Postal  Teleg.  Cable 
Co.,  68  Miss.  559,  9  So.  356,  3  Am. 
Elec.  Cas.  855. 
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injured  thereby,  and  in  this  connection  it  was  said  that  the 
adjudicated  cases  are  ranged  not  very  unequally  on  both  sides. 
The  court  however  reached  the  conclusion  that  telegraph  and 
telephone  poles  and  wires  are  an  additional  burden.*^ 


302.  Telegiapli  and  telephone  —  Additional  burden  —  lew 
Jeney.—  In  New  Jersey  the  first  case  which  we  find  as  bearing 
upon  this  question  was  an  action  by  an  abuttinjg  owner  to 
restrain  the  stringing  of  wires  in  front  of  his  premises.  There 
did  not  appear  to  be  any  default  on  the  part  of  the  company 
as  to  compliance  with  the  statute  in  reference  to  the  inco^ 
poration  of  telegraph  companies.  A  preliminary  injunction 
was  refused  on  the  ground  that  there  must  be  urgent  necessity, 
and  the  damage  threatened  must  be  of  an  irreparable  character 
to  warrant  the  court  in  ordering  it.*®     So  the  case  of  Broome 


S7  Bronson  v.  Albion  Telephone 
Co.,  67  Neb.  Ill,  03  N.  W.  201,  8 
Am.  Elec.  Cas.  177.  The  court 
said:  "  We  are  of  opinion  on  in- 
dependent grounds,  however,  that 
such  is  the  sounder  view.  When 
we  recaU  the  forest  of  poles,  with 
their  clumsy  appurtenances,  and 
the  net  work  of  wires,  and  even 
cables,  with  which  some  of  our  city 
streets  are  incumbered,  it  seems 
hard  to  say  that  an  owner  whose 
light  is  cut  off,  who  has  the  safety 
of  his  buildings  and  their  occu- 
pants in  case  of  fire  endangered,  and 
access  to  his  property  impeded,  by 
these  permanent  obstructions,  is  less 
entitled  to  complain  than  one  whose 
easement  by  adjacency  is  impaired 
by  a  steam  railway.  Of  course,  in 
the  greater  number  of  cases,  the 
poles  and  wires  work  no  substantial 
injury,  and  the  owner  has  no  ground 
of  objection;  but,  because  the  dam- 
age in  most  cases  is  trivial  or 
nominal,  we  should  not  be  blind  to 
the  substantial  and  considerable 
damage  that  often  exists,"  per 
Pound,  C. 

ssRoake  v.   American  Teleph.  &, 
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Teleg.  Co.,  41  N.  J.  Eq.  35,  2  Atl. 
618,  2  Am.  Elec.  Cas.  218.  There 
was  no  erection  of  poles  in  front  of 
complainant's  premises,  it  being 
simply  the  suspension  of  some  wires 
attached  to  poles  in  front  of  ad- 
joining premises.  The  court  did 
not  undertake  to  decide  the  question 
as  to  whether  there  was  an  addi- 
tional servitude,  and  said:  "A 
complainant  is  not  in  a  position  to 
asic  for  such  an  injunction  when  the 
right  on  which  he  founds  his  claim 
is,  as  a  matter  of  law,  unsettled. 
•  •  •  I  do  not  intend  to  express 
any  opinion  at  this  time  upon  the 
merits  of  the  controversy.  If  the 
company  has  not  the  right  which  it 
claims,  its  action  in  the  premises 
will  be  taken  at  its  peril.  It  will 
gain  no  right  by  the  refusal  of  this 
court  to  prohibit  it  at  this  stage  of 
the  suit,  and  this  court  will  be  able 
to  protect  the  complainant  in  his 
right."  This  case  has  sometimes 
been  cited  as  supporting  right  of 
telegraph  companies,  but  we  can 
hardly  bo  consider  it  from  the 
above. 
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V.  New  York  &  New  Jersey  Telephone  Company,*®  sometimes 
referred  to  in  this  connection,  was  simply  the  granting  of  an 
injunction  restraining  a  telephone  company  from  constructing 
its  line  without  first  complying  with  the  requirements  of  the 
statute,  and  does  not  consider  the  question  of  additional  servi- 
tude. From  an  obiter  dictum  in  a  later  case  it  could  be 
inferred  that  the  courts  of  this  State  would  be  in  harmony 
with  the  cases  holding  that  telegraph  and  telephone  poles  in 
a  street  are  an  additional  burden.^^  And  in  a  recent  case  in 
this  State  it  is  decided  that,  where  the  fee  to  a  street  is  in 
the  abutting  owner,  the  use  of  the  street  without  the  consent 
of  such  owner  for  the  erection  of  poles  and  the  placing  of 
apparatus  thereon,  constitute  an  additional  servitude  upon  the 
fee  and  is  a  taking  of  property  for  which  the  abutting  owner 
is  entitled  to  compensation.  In  this  case  the  novel  contention 
was  made  that  such  use  was  within  the  easement  for  which 
the  street  was  granted  and  that  it  was  a  mere  adaptation  of 
the  road  to  the  passage  of  the  electric  current,  which  thus 
travels  along  the  highway,  but  the  court  declared  that  the 
resemblance  between  that  use  and  the  ordinary  use  of  the 
street  for  the  purposes  of  travel  and  passage  was  not  very  close 
and  that  they  were  essentially  distinct.** 


»»42  N.  J.  Eq.  141,  7  Atl.  851, 
2  Am.  Elec.  Cas.  259. 

40  Halsey  v.  Rapid  Transit  St.  Ry. 
Co.,  47  N.  J.  Eq.  380,  3  Am*  Elec. 
Cas.  296,  20  Atl.  859.  The  court, 
stating  in  reference  to  the  motive 
power  of  street  railways  that  it  was 
the  use  and  not  the  motive  which 
decided  the  question  as  to  addi- 
tional servitude,  said:  "And  this 
principle  exhibits  in  a  very  clear 
light  the  reason  why  it  has  been 
held  that  the  placing  of  telegraph 
and  telephone  poles  in  a  street  im- 
poses an  additional  servitude  on  the 
land.  They  are  not  placed  in  the 
street  to  aid  the  public  in  exercis- 
ing their  right  of  free  passage,  nor 
to  facilitate  the  use  of  the  street  ns 
a  public  way,  but  to  aid  in  the 
transnns«(ion  of  intclligeneo.  Al- 
though our  public  highways  have  al- 


ways been  used  for  carrying  the 
mails  and  for  the  promotion  of  other 
like  means  of  communication,  yet 
the  use  of  them  for  a  like  purpose, 
by  means  of  the  telegraph  and  tele- 
phone, differs  so  essentially,  in 
every  material  respect,  from  their 
general  and  ordinary  uses,  that  the 
general  current  of  judicial  author- 
ity has  declared  that  it  was  not 
within  the  public  easement."  Per 
Van  Fleet,  V.  C.  This  is  from  an 
opinion  in  reference  to  poles  and 
wires  of  a  trolley  company  and 
whether  they  constituted  an  addi- 
tional burden  upon  the  highway. 
So  these  remarks  were  simply  obi- 
ter dicta.  This  case  will  be  con- 
sidered in  the  section  as  to  street 
railways. 

*^  NicoU  V.  New  York  &  Npw  Jer- 
sey Teleph.  Co.,  62  N.  .1.  I..  733,  42 
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§  303.  Telegraph  and  teleplione  —  Additional  bniden  — New 
York. —  In  People  v.  Metropolitan  Telephone  &  Telegraph 
Company,^ ^  the  latter  being  a  corporation  organized  under  a 
statute  respecting  telegraph  companies,  and  authorizing  them 
to  erect  poles  and  construct  their  lines,  an  action  was  brought 
by  the  people  to  have  the  poles  declared  a  nuisance.  The 
court,  however,  held  that  they  could  not  be  so  adjudged.  A 
later  decision  ^^  distinguishes  this  ease  as  being  an  action  in 


Atl.  683,  7  Am.  Elec.  Cas.  277.  The 
court  said:  "The  public  easement, 
as  interpreted  in  this  State.,  is  pri- 
marily a  right  of  passage  over  the 
surface  of  the  highway,  and  of  so 
using  and  occupying  the  land  with- 
in it  as  to  facilitate  such  passage. 
In  this  primary  right  are  included 
the  grading,  paving,  cleaning,  and 
lighting  of  the  highway,  the  con- 
struction and  maintenance  of  street- 
railways,  with  the  apparatus  proper 
for  their  use,  and  the  maintenance 
of  appliances  conducive  to  the  pro- 
tection and  convenience  of  travelers 
while  using  the  way.  Secondarily, 
the  easement  covers  uses  which 
though  their  relation  to  the  right 
of  passage  is  remote,  or  even  fan- 
ciful, are  so  generally  advantageous 
to  the  owners  of  the  fee  —  the  own- 
ers of  abutting  property  —  that, 
rather  by  common  consent  and  cus- 
tom than  by  logical  deduction  from 
the  primary  design,  they  are  now 
recognized  as  legitimate.  Such  are 
the  construction  and  maintenance 
of  sewers,  water  pipes,  and  gas 
pipes  for  the  convenience  of  persons 
occupying  neighboring  lands.  State 
v.  Laverack,  34  N.  J.  L.  201. 

The  argument  to  support  the 
proposition  that  the  right  to  con- 
struct and  maintain  a  telephone  line 
for  common  public  use  is  within  this 
easement  is  that  the  structures  re- 
quired for  the  exercise  of  the  right 
are   mere   nda])tationH    of   the    road 
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to  the  passage  of  the  electric  cur- 
rent, which  thus  travels  along  the 
highway.  But  the  resemblance  be 
tween  this  use  and  that  ordinarily 
enjoyed  under  the  easement  scarce- 
ly goes  beneath  the  words  by  which 
it  may  be  described.  In  reality,  the 
electric  current  does  not  use  the 
highway  for  passage.  It  uses  the 
wire  and  would  be  as  well  accom- 
modated if  the  wire  were  placed  in 
the  fields  or  over  the  houses.  The 
highway  is  used  only  as  a  standinj 
place  for  the  structures.  Such  a 
use  seems  to  be  so  different  from 
the  primary  right  of  passage  as  to 
be  essentially  distinct.  Nor  does  it 
rest  on  the  same  footing  as  those 
secondary  uses  to  which  allusion  has 
been  made.  Telephone  lines  in  a 
street  do  not  afford  to  the  occupant-' 
of  neighboring  property  such  gen- 
eral convenience,  nor  have  they  been 
permitted  with  such  common  and 
continued  acquiescence,  as  sanction 
the  other  uses  mentioned.  We 
therefore  think  that  the  right  now 
under  consideration  is  not  within 
the  public  easement,  and  can  be  ac- 
quired, against  the  consent  of  the 
private  owner  of  the  fee,  only  by 
condemnation  under  the  power  of 
eminent  domain,"  per  Dixon,  J. 

42  31  Hun  (N.  Y.),  604  11  Abb. 
N.  C.  304,  64  How.  66,  1  Am.  Elec. 
Cas.  604. 

4»  Metropolitan  Teleph.  &  Teleg. 
Co.   V.   Colwell  Lead  Co.,  67  How. 
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which  the  people  were  objecting  to  the  use  of  the  streets  by 
the  company,  where  the  company  had  the  consent  of  the  people 
for  such  use.  In  this  later  case,  which  was  an  action  by  the 
company  to  restrain  an  abutting  owner  from  interference  with 
its  telephone  lines  in  one  of  the  streets  of  New  York  city,  the 
court  said,  in  reference  to  the  poles  used  for  its  wires,  "  I 
am  clearly  of  the  opinion  that  such  a  use  of  the  streets  is  not 
a  street  use,  and  does  not  come  within  the  terms  of  the  trust 
upon  which  the  city  holds  the  fee  of  the  streets,  and  that  so 
far  as  the  rights  of  abutting  owners  are  involved,  the  legisla- 
ture has  no  power  to  authorize  plaintiffs  to  use  the  streets  for 
such  a  purpose."  **  The  basis  of  this  decision  is  that  the  fee 
to  this  land  was  vested  in  the  city  in  trust  for  a  specified  use, 
that  use  being  for  a  public  street  to  be  kept  open  "  in  like 
manner  as  the  streets  in  said  city  are,  and  of  right  ought  to 
be,"  and  that  the  erection  of  poles  for  a  telegraph  or  telephone 
line,  not  being  a  proper  street  use,  the  legislature  had  no 
power  to  authorize  such  use  in  violation  of  the  terms  of  the 
trust.  These  cases  were  followed  by  that  of  Blash  field  v. 
The  Empire  State  Telephone  &  Telegraph  Company,*^  which 
held  that  the  construction  of  telephone  lines  upon  a  rural  high- 
way imposed  an  additional  burden  for  which  the  abutting 
owner  was  entitled  to  compensation.  And  again  it  was  decided 
by  the  Court  of  Appeals  in  a  well  considered  opinion  that  tele- 
graph poles  were  an  additional  burden  upon  a  rural  high- 


way, 


46 


(N.  Y.)  365,  60  N.  Y.  Super.  488, 
1  Am.  Elec.  Cas.  664,  per  Ingraham, 
J. 

**  Per  Ingraham,  J.  The  trust  re- 
ferred to  by  Judge  Ingraham  in  the 
above  was  that  created  by  the  Act 
of  1813,  under  which  the  street  in 
question  was  taken  for  a  public 
street.  It  provided  that  "the  said 
mayor,  aldermen  and  commonalty  of 
the  city  of  New  York  shall  become 
and  be  seized  in  fee  of  the  said 
lands,  etc.,  in  the  report  mentioned, 
that  shall  or  may  be  required  for 
the  purpose  of  opening  the  snid 
street,    etc.,   in   trust,    nevertheless. 


that  the  same  be  appropriated  and 
kept  open  for  or  as  part  of  a  public 
street,  etc.,  forever,  in  like  manner 
as  the  public  streets  in  said  city  are 
and  of  right  ought  to  be." 

«71  Hun  (N.  Y.),  632,  64  N.  Y. 
St.  R.  917,  24  N.  Y.  Supp.  1006,  4 
Am.  Elec.  Cas.  146,  aflfd.,  147  N.  Y. 
520,  70  N.  Y.  St.  R.  88,  42  N.  E.  2. 

*o  Eels  V.  American  Teleph.  & 
Teleg.  Co.,  143  N.  Y.  133,  62  N.  Y. 
St.  R.  138,  38  N.  E.  202,  6  Am.  Elec. 
Cas.  02.  There  is  a  thorough  dis- 
cussion in  the  opinion  of  the  prin- 
ciples involved  and  the  answer  to 
the  argument  that  highways  are  for 
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§  303a.  Telegraph  and  telephone  —  Additional  bmdeii— 
New  York  —  Distinction  between  nrban  streets  and  nual  high- 
ways.—The  question  as  to  the  rights  of  abutting  owners  in 
the  case  of  the  use  of  streets  by  telegraph  and  telephone  com- 


the  use  of  transmission  of  intelli- 
gence and  consequently  include  as  a 
proper  use  telegraph  and  telephones. 
We  will  quote  from  the  court: 
"  We  think  neither  the  State  nor 
its  corporation  can  appropriate  any 
portion  of  the  public  highway  per- 
manently to  its  own  special,  con- 
tinuous, and  exclusive  use  by  setting 
up  poles  therein,  although  the  pur- 
pose to  which  they  are  to  be  ap- 
plied is  to  string  wires  thereon  and 
thus  to  transmit  messages  for  all 
the  public  at  a  reasonable  compensa- 
tion. It  may  be  at  once  admitted 
that  the  purpose  is  a  public  one, 
although  for  the  private  gain  of  a 
corporation;  but  the  Constitution 
provides  that  private  property  shall 
not  be  taken  for  public  use  with- 
out compensation  to  the  owner. 
Where  land  is  dedicated  for  a  pub- 
lic highway,  the  question  is,  What 
are  the  uses  implied  in  such  dedica- 
tion or  taking?  Primarily,  there 
can  be  no  doubt  that  the  use  is  for 
passage  over  the  highway.  The  ti- 
tle to  the  fee  of  the  highway  re- 
mains in  the  adjoining  owner,  and 
he  retains  the  ownership  of  the  land, 
subject  only  to  the  public  easement. 
If  this  easement  does  not  include 
the  right  of  a  telegraph  company  to 
permanently  appropriate  any  por- 
tion of  the  highway,  however  small 
it  may  be,  to  its  own  special,  con- 
tinuous, and  exclusive  use,  then  the 
defendant  herein  has  no  defense  to 
the  plaintiff's  claim.  Although  the 
purpose  of  a  public  highway  is  for 
the  passage  of  the  public,  it  may  be 
conceded  that  the  land  forming  such 
highway  was  not  taken  for  the  pur- 

512 


po.se  of  enabling  the  public  to  pass 
over  it  only  in  the  then  known  vehi- 
cles, or  for  using  it  in  the  then 
known  methods  for  the  conveyance 
of  property  or  the  transmission  of 
intelligence.  Still  the  primary  law 
of  the  highway  is  motion,  and  what- 
ever vehicles  are  used  or  whatever 
method  of  transmission  of  intelli- 
gence is  adopted,  the  vehicle  must 
move  and  the  intelligence  be  trans- 
mitted by  some  moving  body  which 
must  pass  along  the  highway,  either 
on  or  over,  or  perhaps  under  it,  but 
it  cannot  permanently  appropriate 
any  part  of  it.  In  the  case  at  bar 
the  fee  in  the  highway  at  the  point 
in  controversy  is  in  the  plaintil, 
but  I  do  not  regard  that  fact  as  con- 
trolling upon  the  question  of  the 
proper  use  of  the  highway.  Of 
course,  the  plaintiff  eould  not  re- 
cover in  this  form  of  action"  (ac- 
tion of  ejectment)  **  unless  he  own- 
ed the  fee  in  the  highway  at  this 
particular  point,  but  I  do  not  think 
the  proper  use  of  the  highway  de 
pends  upon  the  question  as  to  who 
owns  the  fee  thereof.  I  think  that 
the  rights  of  the  public  in  and  to 
the  highway  remain  the  same  wher- 
ever the  fee  thereof  may  be  placed. 
•  *  *  We  cannot  agree  that 
this  permanent  appropriation  and 
exclusive  possession  of  a  small  por- 
tion of  the  highway  can  properly  be 
regarded  as  any  newly-discovered 
method  of  exercising  the  old  public 
easement,  for  the  verv  reason  that 
this  so-called  new  method  is  »  P*^' 
manent,  continuous,  and  exclnsiTC 
use  and  possession  of  some  p^rt  of 
the    public    highway    itself^  uid, 


ABTTTTn^G    OWNERS 


COMPENSATION. 


§303a 


panies  is  considered  at  length  in  Castle  v.  The  Bell  Telephone 
Company,^^  which  was  an  appeal  from  an  injunction  restrain- 
ing the  completion  of  a  conduit  for  telephone  wires.  The 
court  makes  a  distinction  between  urban  streets  and  rural 
highways  and,  after  reviewing  many  decisions  in  New  York 
and  also  in  other  States  which  tend  to  support  the  conclusion 
reached  by  the  court,  declares  that  "We  shall  assume  that 
it  is  now  the  settled  law  of  this  State  that  in  circumstances 
such  as  surround  the  present  case  the  rights  of  an  abutting 
owner,  even  though  his  fee  extends  to  the  center  of  the  street, 
are  subject  to  the  paramount  right  of  the  public  to  use  such 


therefore,  cannot  be  simply  a  new 
method  of  exercising  such  old  pub- 
lic easement.  It  is  a  totally  dis- 
tinct and  different  kind  of  use  from 
any  heretofore  known.  It  is  not  a 
mere  difference  in  the  kind  of  ve- 
il icle,  or  in  their  number  or  capac- 
ity, or  in  the  manner,  method,  or 
means  of  locomotion.  All  these 
might  be  varied,  increased  as  to 
number,  capacity,  or  form,  altered 
a»  to  means  or  rapidity  of  locomo- 
tion, or  transformed  in  their  nature 
or  character,  and  still  the  use  of 
the  highway  might  be  substantially 
the  same,  a  highway  for  passage  and 
motion  of  some  sort.  Here,  how- 
ever, in  the  use  of  the  highway  by 
the  defendant,  is  the  fact  of  perma- 
nent and  exclusive  appropriation 
and  possession,  a  fact  which,  as  it 
seems  to  us,  is  wholly  at  war  with 
that  of  the  legitimate  public  ease- 
ment in  the  highway.  ♦  ♦  ♦ 
The  argument  is  pressed  upon  us 
that  the  question  to  be  decided  in 
this  case  is  new  and  that  it  ought 
to  be  decided  with  reference  to  the 
wants  and  customs  of  the  advanc- 
ing civilization  which,  it  is  alleged, 
is  doing  so  much  to  render  life  more 
comfortable,  attractive  and  beauti- 
ful. Courts  are  frequently  ad- 
dressed with  such  arguments,  which 
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are  quite  forcible,  and  they  have  in 
this  case  been  very  eloquently, 
plausibly,  and  aptly  advanced.  The 
answer  to  be  made  is  that,  although 
this  particular  phase  of  the  ques- 
tion, strictly  speaking,  may  itself 
be  new,  yet  the  principle  whicn 
governs  our  decision  is  as  old  al- 
most as  the  common  law  itself;  and 
in  deciding  this  appeal  favorably  to 
the  defendants  herein,  we  should  be 
overturning  and  making  nothing  of 
cases  which  have  been  regarded  as 
the  law  for  generations  past."  Per 
Peckham,  J.  Upon  the  question 
generally  as  to  compensation  in 
such  a  case,  the  learned  judge  also 
said:  "The  use  would  frequently 
be  but  a  technical  encroachment 
upon  the  rights  of  the  adjoining 
owner,  and  there  would  be  but  lit- 
tle fear  that  anything  more  than 
nominal  damages  would  be  allow- 
ed." 

See  also  Andrews  v.  Delhi  A, 
Stanford  Tel.  Co.,  36  Misc.  R.  (N. 
Y.)  23,  72  N.  Y.  Supp.  50,  affd.  66 
App.  Div.  616,  73  N.  Y.  Supp.  1129, 
holding  that  a  telephone  company 
authorized  by  the  legislature  to  con- 
struct its  lines  on  a  public  highway 
must  make  compensation  to  the 
abutting  owners. 

«49  App.  Div.    (N.  Y.)    437. 

513 


8  803a  ABtJTTINO   OWKEBS  —  COMPE^BATIOir. 

Street  for  any  purpose  which  the  enjoyment,  comfort  and  con- 
venience of  the  "locality  may  require;  and  thus  we  come  finally 
to  what  we  deem  the  controlling  question  in  this  case,  viz.: 
Is  this  newly  discovered  method  of  transmitting  intelligence 
a  public  convenience ;  and,  if  so,  is  it  one  to  the  use  of  which 
a  street  in-  a  populous  city  may  be  devoted  consistently  with 
the  general  purpose  for  which  that  street  was  originally  de- 
signed i  So  far  as  the  first  branch  of  this  inquiry  is  concerned 
we  assume  that  it  may  be  unhesitatingly  answered  in  the 
affirmative;  for  of  all  the  discoveries  of  modem  science  the 
telephone  is  one  of  the  most  wonderful,  as  it  is  one  of  the  most 
useful,  and  its  convenience  is  more  specially  appreciated  by  the 
residents  of  large  cities  whose  homes  are  generally  at  a  great  dis- 
tance from  their  places  of  business.  ♦  ♦  *  There  are  a 
thousand  ways  in  which  it  can  be  used  to  such  advantage  as  to 
render  it  well  nigh  indispensable  to  an  urban  resident  And 
this  being  the  case,  why  is  its  maintenance  a  purpose  for  which 
a  city  street  may  not  properly  be  used  J  *  *  *  We  have  seen 
that  the  transmission  of  intelligence  by  electricity  is  not  only 
a  public  convenience,  but  a  public  necessity,  and  where,  as  in 
the  present  instance,  the  means  employed  for  such  commnni- 
cation  neither  disfigures  the  surface  of  the  street  nor  inte^ 
feres  in  any  degree  with  its  use  by  travelers  upon  foot  or 
in  vehicles,  no  good  reason  suggests  itself  to  oUr  mind  why 
it  should  be  regarded  as  an  additional  burden  entitling  the 
owner  of  the  fee  to  further  compensation."  This  case  is 
cited  with  appoval  in  a  later  decision  in  this  State  where- 
in it  is  said  that  passing  upon  the  right  of  a  telephone  com- 
pany to  place  its  wires  in  a  public  street  in  a  city  this 
court  has  fully  held  and  decided  that  such  right  was  within 
the  limits  of  the  public  easement  in  a  city  street.*^  The 
question  involved  in  this  case  was  the  right  of  a  telephone 
company  to  erect  its  poles  in  and  string  its  wires  through  a 
street  of  an  incorporated  village  without  the  consent  of  the 
abutting  property  owner,  who  held  title  to  the  middle  of  the 
street.  The  court  recognized  the  distinction  made  in  prior 
cases  in  this  State  between  city  streets  and  rural  highways 
and  declared  that  village  streets  were  more  analogous  to  citt 

♦«  Johnion  v.  New  York  &  Pennsylvania  T.  &  T.  Co.,  76  App.  Di^- 
(N.   Y.)    564,   78  N.  Y.  Supp.  698. 

614 


ABUTTING    OWNERS COMPENSATION.  §  303a 

Streets  than  to  niral  highways,  and  said  in  conclusion  that 
"  we  do  not  feel  disposed  to  hold  as  a  matter  of  law  that  the 
use  of  the  street  for  the  erection  of  a  telephone  system  under 
the  direction  and  control  of  the  board  of  trustees  of  said  vil- 
lage is  not  proper  and  lawful."  *®  And  in  another  case  in  this 
State  it  is  decided  that  an  abutting  owner  who  has  no  title 
whatever  to  the  highway  is  not  entitled  to  maintain  an  action 
to  compel  the  removal  of  a  telephone  pole  in  the  highway  where 
it  has  caused  no  substantial  damage  to  his  easement  of  light, 
air  and  access.**^  The  court  said  that  this  case  must  be  dis- 
posed of  in  view  of  the  fact  that  the  plaintiff  had  no  title 
whatever  to  the  highway  "  and  he  has  no  other  or  different 
right  to  it  than  has  any  one  of  the  public  except  so  far  as 
being  an  abutting  owner  it  is  necessary  for  him  to  use  the 
highway  as  a  means  of  access  to  his  premises.  An  encroach- 
ment which  does  not  interfere  with  the  right  of  passage  over 
the  highway  gives  no  right  to  a  citizen,  who  is  not  to  some 
extent  inconvenienced  by  it,  to  interfere  with  it.  It  certainly 
gives  him  no  right  to  require  its  removal."  ^^  Outside  of  this 
last  case  it  is  rather  difficult  to  reconcile  these  decisions  in 
the  appellate  division  with  the  opinion  in  Eels  v.  American 
Telephone  &  Telegraph  .Company,"^  wherein  it  is  said,  in  reply 
to  the  argument  that  the  question  is  a  new  one  and  ought 
to  be  decided  with  reference  to  the  wants  and  customs  of  the 
advancing  civilization,  that  although  this  phase  of  the  ques- 
tion may  itself  be  new  the  principle  which  governs  the  decision 
is  as  old  almost  as  the  common  law  itself  and  that  in  deciding 
the  appeal  favorable  to  the  defendants  the  court  would  be 
overturning  and  making  nothing  of  cases  which  have  been 
regarded  as  law  for  generations  past.  And  the  court  also  said : 
'*  We  cannot  agree  that  this  pennanent  appropriation  and  ex- 
clusive possession  of  a  small  portion  of  the  highway  can  prop- 
erly be  regarded  as  any  newly  discovered  method  of  exercising 
the  old  public  easement,  for  the  very  reason  that  this  so-called 
new  method  is  a  permanent,  continuous,   and  exclusive  use 

4»  Per  Hiscock,  J.  5i  Per  Bumsey,  J. 

•oHalleran     v.     Bell     Telephone  bi  143  ^,  Y.  133,  62  N.  Y.  Bt.  ft. 

Company,  64,  App.  Div.  (N.  Y.)  41,  158,  38  N.  E.  20S,  6  Am.  Eled.  Ca*. 

71    N.   Y.   Supp.   685,   7  Am.   Elec.  92;  see  §  303,  herein. 
Cas.  253. 
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and  possession  of  some  part  of  the  public  highway  itself,  and, 
therefore,  cannot  be  simply  a  new  method  of  exercising  some 
old  public  easement."  These  principles,  it  would  seem,  are 
equally  applicable  whether  the  proposed  line  be  constructed 
over  city  streets  or  country  highways. 

§  303b.  Telegraph  and  telephone  —  Additional  burden  — 
North  Dakota.^  This  question  is  considered  in  a  case  in  North 
Dakota  which  was  an  action  by  an  abutting  owner  to  per- 
mantly  enjoin  a  telephone  company  from  erecting  its  poles  in 
front  of  his  property,  and  the  court  in  an  opinion  which  shows 
a  careful  and  thorough  examination  and  consideration  of  the 
question  and  of  the  decisions  made  in  reference  thereto,  reaches 
the  conclusion  that  the  use  of  the  streets  for  such  purposes 
constituted  an  additional  servitude  or  burden.*^^  This  case  is 
followed  in  a  later  decision  in  this  State  in  which  it  is  held 
that  a  telegraph  or  telephone  line  upon  a  rural  highway  con- 
stitutes an  additional  servitude  for  which  the  abutting  owner 
is  entitled  to  compensation,  and  it  is  declared  by  the  court  that 


63  Donovan  v.  Allert,  11  N.  D. 
289,  91  N.  W.  441,  58  L.  F.  A.  775, 
*  Am.  Elec.  Caa.  183.  Tlie  coiut 
in  this  case  after  a  review  of  the 
decisions  and  of  the  opinions  of  text 
writers,  including  Joyce  on  Electric 
L*iw,  §  321,  says:  **  We  are  not  con- 
vinced by  the  argument  advanced 
that  the  rights  of  the  public  and 
of  abutting  owners  should  be  sub- 
jected to  the  occupancy  of  the 
streets  for  all  public  purposes  un- 
der the  new  appliances  of  modern 
inventions,  which  greatly  facilitate 
communication  between  citizens  of 
the  same  city  or  citizens  of  different 
cities.  If  the  persons  utilizing  these 
new  appliances  were  the  only  ones 
whose  rights  and  interests  were 
to  be  considered,  there  could  be  but 
one  answer  to  the  demand  for  a 
liberal  construction  of  the  terms 
of  the  grant  for  public  use.  But 
on  the  one  hand  are  ther  interests 
of  those  asking  for  the  unrestricted 
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use  of  the  streets  for  intercommuni- 
cation, and  the  unlimited  use  of  the 
streets  for  all  such  purposes  with- 
out compensation.  On  the  other 
hand  is  the  demand  of  the  abutting 
property  owner  that  his  property 
be  not  sacrificed  to  such  uses  with- 
out compensation.  We  think  the 
plaintiff's  rights  are  within  the  pro- 
visions of  the  Constitution.  We  are 
aware  that  plaintiff's  damages  can- 
not be  large  in  the  present  case. 
But  if  two  poles  may  be  erected  on 
this  street  in  front  of  his  residence 
why  not  twenty?  We  cannot  sanc- 
tion the  violation  of  a  constitution- 
al provision  because  the  damages 
may  seem  insignificant.  The  con- 
stitutional protection  is  not  to  he 
meted  out  in  cases  where  pecuniary 
damages  are  large,  and  denied  i^ 
they  are  small.  The  protection 
should  follow  a  violation  of  any 
right  therein  defined,"  per  Morgan, 
J. 
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the  same  principle  controls  whether  it  be  the  case  of  a  city 
street  or  a  rural  highway.^* 

§  304.  Telegraph  and  telephone  —  Additional  burden- 
Ohio  —  Virginia. —  The  first  case  in  which  this  question  arose 
in  Ohio,  so  far  as  we  can  find,  was  in  an  action  by  an  abutting 
owner  to  enjoin  the  construction  of  a  telephone  line  upon  the 
highway  in  front  of  his  premises,  and  it  was  held  that,  where 
the  fee  to  the  highway  was  in  the  abutting  owner,  the  erection 
of  poles  thereon  imposed  an  additional  burden  for  which  com- 
pensation must  be  made.^^  In  Dailey  v.  State, ^®  which  was 
an  indictment  for  wrongfully  injuring  certain  trees  in  front  of 
abutter's  premises  by  cutting  limbs  off  such  trees  in  the  course 
of  the  construction  and  operation  of  a  telegraph  line,  the  de- 
fendants, the  present  plaintiffs  in  error,  were  convicted  in  the 
lower  court,  and  on  appeal  the  judgment  was  affirmed.  The 
line  was  held  to  be  an  additional  burden  in  this  case.^^  So  in 
a  case  in  Virginia,*^®  where  an  action  for  trespass  had  been 


54Cosgriflf  V.  Tri-State  Telepb. 
and  Teleg.  Co.  (N.  D.  1906),  107 
N.  W.  525;  wherein  the  court  said 
in  conclusion  on  this  point  after  a 
review  of  the  cases :  "  The  effect  of 
this  and  cases  announcing  the  same 
view,  and  we  are  urged  to  overrule 
Donovan  v.  Allert  and  adopt  it  as 
the  more  modern  and  progressive 
view,  is  to  deprive  abutting  owners 
of  their  property  rights  by  judicial 
fiat  —  rights,  which,  whether  of 
great  or  small  value,  have  been 
made  the  objects  of  constitutional 
protection.  We  cannot  assent  to 
this  mode  of  transferring  property 
rights.  If  telephone  companies  re- 
quire the  use  of  private  property  for 
the  construction  of  their  lines,  they 
have  the  power  of  acquiring  it  by 
condemnation,  but  they  may  not,  in 
our  opinion,  lawfully  take  it  with- 
out first  making  compensation/'  per 
Young,  J. 

55  Smith  V.  Central  District  Print- 
ing &  Tel.  Co.,  2  Ohio  C.  C.  K.  259, 
2  Am.  Elec.  Cas.  237. 


50  51  Ohio,  348,  37  N.  E.  710,  6 
Am.  Elec.  Cas.  187. 

57 The  court  said,  per  Spear,  J.: 
"  The  highways  were  originally  dedi- 
cated for  the  purposes  of  public 
travel  and  not  for  the  purpose  of 
telegraph  lines.  Hence  the  new  use 
imposed  an  additional  burden.  The 
statutes  of  Ohio  grant  to  telegraph 
companies  secondary  and  subordi- 
nate, rather  than  co-ordinate,  rights 
with  travelers,  which  fact  is  appar- 
ent in  the  provision  that  the  lines 
are  to  be  so  constructed  as  not  to 
interfere  with  the  public  use  of  the 
highway."  See  also  Denver  v.  Unit- 
ed States  Tel.  Co.,  10  Ohio  S.  &  C. 
P.,  Dec.  273.  But  see  Auerbach  v. 
Cuyahoga  Tel.  Co.,  7  Ohio  N.  P. 
633,  holding  that  a  telegraph  or 
telephone  line  in  city  streets  is  not 
an  additional  burden,  which  entitles 
an  abutting  owner  to  compensation. 

5«  Western  Un.  Teleg.  Co.  v.  Wil- 
liams, 86  Va.  696,  11  S.  E.  106,  3 
Am.  Elec.  Cas.  184. 
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brought  by  an  abutting  owner  against  a  telegraph  company  for 
injury  to  certain  trees  and  also  to  his  fences,  it  was  held  that 
the  construction  of  a  telegraph  line  upon  the  highway  consti- 
tuted an  additional  burden.** 

§  304a.  Telegraph  and  telephone  —  Additional  bmrden— 
Wisconsin. —  In  Wisconsin,  in  Kreuger  v.  Wisconsin  Telephone 
Company ,*^  the  court  after  saying  that  they  premise  their  dis- 
cussion with  the  statement  that  it  is  the  settled  law  of  that 
State  that  the  owner  of  land  abutting  on  a  street  owns  the 
fee  to  the  center  of  the  street,  subject  only  to  the  public  ease- 
ment, decides  that  poles  and  wires  in  a  street  for  the  purpose 
of  a  telephone  system  are  an  additional  burden,  for  the  erection 
of  which  an  abutting  owner  is  entitled  to  compensation  and 
that  the  extent  to  which  legislative  authority  may  go  in  grant- 
ing rights  in  the  streets  to  such  companies,  is  to  grant  the  right 
of  street  occupancy,  subject  to  the  rights  of  the  owners  of  the 
fee.»* 


ft»The  court  said,  per  Lacy,  J.: 
*'  That  the  erection  of  a  telegraph 
line  upon  a  highway  is  an  addition- 
al servitude  is  clear  from  the  au- 
thorities. *  •  *  It  is  true  that 
the  use  of  a  telegraph  company  is 
a  public  use.  That  the  company  is 
a  public  corporation  as  to  which  the 
public  has  rights  which  the  law  will 
eniorce.  But  these  public  rights 
can  only  be  obtained  by  paying  for 
them." 

•0  106  Wis.  96,  81  N.  W.  1041,  7 
Am.  Elec.  Cas.  285. 

«i  It  was  said  by  the  court  in  this 
case:  "  No  one  doubts  but  that 
private  rights  are  affected,  by  the 
construction  and  maintenance  of 
such  a  line,  in  a  way  entirely  dif- 
ferent from  the  ordinary  uses  of  a 
highway.  Nor  is  there  room  to  dis- 
pute the  fact  that  such  construc- 
tions constitute  a  permanent  oc- 
cupancy of  the  land,  independent  of 
the  public  use.  This  occupancy  be- 
ing for  the  direct  benefit  of  private 
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corporations,  and  only  for  the  io<li' 
rect  benefit  of  the  public,  how  can 
it  be  said  with  any  show  of  juitiee, 
that  when  land  is  condemned  for  « 
street  use  the  public  must  not  only 
pay  for  its  use,  but  also  for  tbe 
use  of  such  quasi-public  corpora- 
tions as  the  legislature  have  given 
power  to  use  the  highways!  There 
is  also  another  consideration.  I" 
no  other  case  that  has  ever  come 
under  our  observation,  where  land 
has  been  sought  to  be  condemDed, 
has  the  fact  that  the  street  might 
be  used  by  a  telegraph  or  telephone 
company  been  urged  as  an  element 
of  damages.  There  are  thousands  of 
miles  of  streets  and  highways  in 
the  State  where  no  telephone  poles 
have  ever  been  set,  and  where  nouc 
ever  will  be  set,  and  it  would  be  ab- 
surd to  say  that  the  owners  of  the 
fee  ever  contemplated  payment  for 
any  other  use  than  that  of  P"bl»<^ 
travel.  •  •  •  The  sugges^wfl 
that  the  adoption  of  this  rule  ^^ 
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§  S05.  Tele^pli  and  telephone  r-^  A4dit;oiL^  seryitn^Q-v 
Other  anthorities,— Mr.  Orosgwell®^  says:  "It  is  g^e|«i^lly, 
but  not  uniformly,  held  by  the  courts  of  the  different  States 
that  the  construction,  maintepance  and  operation  pf  a  telegraph 
or  telephone  line  along  and  over  a  highway  creates  fin  addi- 
tional servitude  for  which  the  owner  of  the  land  imdero^ath 
the  highway  may  recover  additional  compeqsatiqn.  *  *  * 
The  fact  that  a  mode  of  travel  is  new,  and  was  untoovn  i^t 
the  time  of  the  dedication  of  the  highway,  does  not  prf^vept 
it  from  coming  under  the  uses  contemplated  in  the  eriginftl 
dedication.  The  use  of  the  highways,  however,  for  the  trftn^r 
mission  of  intelligence  is  a  use  wholly  different  froin  pnWic 
travel.  Incidentally,  no  doubt  it  affects  somewhat  gin^ilap  olh 
jects.  *  *  *  The  nature  of  the  use,  however,  i^  essen- 
tially different,  and  the  courts  have  generally  recqgni?;ed  tbi§ 
difference."  And  Judge  Dillon®^  says,  in  this  connection; 
"  The  author  considers  the  trye  doctrine  to  be.  that  the  rights 
of  the  abutter,  as  between  him  and  the  public,  are  snb^tanti^lly 
the  same,  whether  the  fee  is  in  him,  subject  tq  the  pubUc  n^e, 
or  is  in  the  city  in  trust  for  street  uses  proper.  On  the  whol§| 
the  safer  and,  perhaps,  sounder  view  is  that  such  ft  use  pf  the 
street  or  highway,  attended,  as  it  may  be  in  cities  espeeiaUy, 
with  serious  damage  and  inconvenience  to  the  abutting  Qvn^ef^ 
is  not  a  street  or  highway  use  proper,  and  hence  entitles  suph 
owner  to  compensation  for  such  use,  or  for  any  actual  injury 
to  his  property,  caused  by  poles  and  lines  of  wire  plaoed  in 


cripple  or  destroy  the  commerce  pf 
the  State  is  weighty,  but  the  rights 
of  the  public  or  of  corporations  en- 
gaged in  conducting  business  of  a 
public  character,  cannot  be  allowed 
to  prevail  over  the  rights  of  indi- 
viduals, except  in  the  way  pointed 
out  in  the  cox^stitution.  The  fact 
that  some  of  the  cases  mentioned 
were  decided  with  reference  to  the 
location  of  poles  on  country  roads 
does  not  lesson  their  weight.  If  it 
be  a  fact,  as  we  believe  it  is,  that 
in  the  dedication  or  condemnation 
of  streets  the  taking  and  occupancy 
of  a  specific  portion  for  permanent 


structures  waf  not  witbiff  the  ppA- 
templation  of  the  partial  th^n  th^ 
argument  of  the  greater  rights  of 
the  publie  in  city  streets  fails.  The 
freedom  of  use  and  eajpyin^t  of 
adjoining  property  |iav^  beep  int/^?- 
fered  with,  f^pd  a  definit*  portlpa 
of  both  street  and  highw^^  has  t>^n 
taken,  contrary  to  the  original  pur- 
pose, and  without  iM>mpeBS|itioB.'' 
Pef  Bardeen,  J. 

^^Crosswell  on  the  I^w  of  Elec- 
tricity  (ed.  1895),  5  110. 

93  Dill,  on  Mun.  C9rp.  (4th  ^.), 
§  698#. 
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front  thereof."  In  Elliott  on  Eoads  and  Streets,**  it  is  said: 
"Whether  the  erection  of  telegraph  or  telephone  poles  and 
lines  upon  a  highway  is  an  additional  burden  for  which  the 
owner  of  the  fee  is  entitled  to  compensation  is  a  vexed  question 
of  no  little  importance.  *  *  *  We  are  inclined  to  the 
opinion  that  such  a  use  constitutes  a  new  burden  for  which 
the  owner  of  the  fee  is  entitled  to  compensation.  *  *  * 
The  abutting  owner  is  specially  benefited  by  drains  and  sewers 
and  by  gas  mains,  but  this  is  not  true  of  telegraph  lines;  and 
so  far  from  facilitating  travel,  they  rather  impede  it,  and  inte^ 
fere  with  the  ordinary  use  of  the  way.  The  truth  is,  the 
opposite  doctrine  is  founded  upon  expediency,  rather  than 
upon  principle."  And  in  their  later  work  ®*  the  same  authors, 
after  stating  that  a  commercial  railroad  is  not  an  ordinary 
street  use,  say:  "  It  is  the  rule  which  generally  obtains  where 
telegraph  or  telephone  poles  are  erected."  So,  also,  Mr. 
Lewis  *•  says :  •  "  The  lines  of  a  telegraph  or  telephone  com- 
pany are  on  the  same  footing  as  the  steam  railroad.  They 
form  no  part  of  the  equipment  of  a  public  highway,  but  are 
entirely  foreign  to  its  use.  Where  the  fee  of  the  street  is  in 
the  abutting  owner,  he  is  clearly  entitled  to  compensation  for 
the  additional  burden  placed  upon  his  land.  When  the  fee 
is  in  the  public  the  abutting  owner  may  recover  for  any  inter- 
ference with  his  rights  in  the  stijieet." 

§  306.  Telegraph  and  telephone  -^  WheUier  additional  lerri- 
tude  —  Doubtful  authorities. —  Mr.  Cook  •^  says :  "  The  deci- 
sions on  this  subject  are  in  irreconcilable  conflict."  M^. 
Keasby  ®®  is  of  the  opinion  that  "  It  is  not  yet  safe  to  predict 
which  of  the  two  views  will  finally  prevail."  He  apparently, 
however,  inclines  to  the  view  that  telegraph  and  telephone  lines 
are  not  an  additional  burden,  as  may  be  seen  from  the  follow- 
ing :  "  The  decision  of  the  question  depends,  not  on  the  nature 
of  the  title  to  the  street,  but  on  the  question  whether  the  rights 
and  privileges  of  the  abutting  owner  in  the  use  and  main- 
tenance of  the  street  as  such  are  affected,  and  on  the  further 

«4  (Ed.  1S90)   pp.  533,  534,  635.  e^ 3  Cook  on  Corp.    (4th  ed),  I 

es  Elliott  on  Railroads,  vol.  3  (ed.  933. 

1S97),  p.  1633.  «8  Keasby  on  Electric  Wires  (ed- 

««  Lewis  on  Eminent  Domain  (ed.  1892),  p.  82. 
1888),  §  131. 
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question,  what  is  the  scope  of  the  uses  and  purposes  of  a  public 
street.  There  must  be  an  extension  of  the  uses  to  which 
streets  are  put,  and  so  long  as  they  serve  the  public  con- 
venience and  do  not  affect  the  use  formerly  enjoyed  by  the^ 
landowner,  there  would  seem  to  be  no  good  reason  why  the 
landowner  should  have  a  right  to  object,  since,  in  such  case, 
if  he  were  entitled  to  damages,  they  would  amount  to  nothing. 
It  could  hardly  be  said,  moreover,  that  the  rule  was  settled 
if  it  should  be  found  that,  according  to  the  rule,  a  landowner 
could  object  to  the  use  of  poles  and  wires  for  the  telegraph, 
but  not  of  the  electric  light,  or  to  the  use  of  a  pole  and  wire 
for  the  ordinary  telegraph,  but  not  for  the  fire  alarm  telegraph, 
and  that  poles  and  wires  overhead  trespass  upon  the  fee  of  the 
soil,  while  wires  underground  do  not;  and  yet^  as  we  shall  see 
presently,  it  is  quite  clear  that  electric  wires  for  lighting  a 
city,  and  telegraph  and  telephone  lines  for  the  fire  and  police 
purposes,  are  a  proper  use  of  the  street,  and  that  if  gaspipes 
may  be  laid  underground  without  compensation,  there  can  be 
no  objection  to  cables  for  furnishing  electric  light  to  private 
houses.  And  if  this  be  so,  it  would  be  hard  to  exclude  the 
telegraph  and  the  telephone  from  the  use  of  the  subways." 
Mr.  Thompson  ®®  merely  says :  **  Whether  the  erection  of  a 
telegraph  or  telephone  line  upon  a  public  street  imposes  an 
additionfll  burden,  is  a  question  upon  which  judicial  opinion 
is  very  much  divided." 

§  307.  Telegraph  and  telephone  —  Not  additional  burden  — 
Indiana  —  Kansas  —  Kentucky  —  Louisiana. —  In  Indiana  ''^  it 
has  been  held  that  poles  and  wires  of  a  telephone  company 
are  not  an  additional  servitude  in  the  street,  entitling  the 
abutting  owner  to  compensation.  The  court  based  its  decision 
on  the  ground  that  the  public  are  not  limited  to  those  uses  of 
the  streets,  such  as  were  usual  and  ordinary  at  the  time  of 
their  dedication  or  taking,  but  that  such  uses  are  extended 
to  include  all  the  subsequent  and  improved  methods  of  enjoy- 
ing the  same  privileges,  subject  to  the  rule  that  there  must 
not  be  a  substantial  impairment  of  the  abutting  owner's  rights 
to  the  use  and  enjoyment  of  his  property.     In  Kansas  it  has 

«» Thompson  on  the  Law  of  Elec-  ToMagee  v.  Overshiner,  150  Ind. 

tricity   (ed.  1891),  p.  20.  127,  40  L.  R.  A.  370,  49  N.  E.  951. 
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been  decided  in  a  recent  case  that  the  constiuction  of  a  tele- 
phone line  upon  a  rural  highway  does  not  constitute  an  addi- 
tional burden  for  which  compensation  must  be  made  to  the 
abutting  owner.''*  In  Kentucky  it  is  decided  in  a  recent  case 
that  a  telephone  line  upon  a  public  highway  is  not  an  additional 
servitude,  which  gives  the  original  owner  of  the  land,  or  those 
claiming  under  him,  a  cause  of  action.^  ^     In  Louisiana  the 


TiMcCann  v.  JohnBon  County 
Teleph.  Co,,  69  Kan.  210>  76  Pac. 
870,  66  L.  R.  A.  171.  The  court 
declared  that :  "  The  question,  how- 
ever, is  not  determinable  by  the 
differences  between  urban  and  su- 
burban conveniences  and  necessities, 
nor  by  the  fact  that  the  fee  may  be 
in  the  adjoining  landowner  in  one 
instance  and  the  public  in  the  other. 
It  must  be  decided  by  the  scope  and 
purpose  of  the  highway,  and 
whether,  in  country  or  city,  it  is  a 
means  of  travel  and  transportation, 
a  medium  of  transmission  —  of  in- 
tercommunication —  between  tlio 
people  located  in  different  places. 
We  are  aware  that  there  are  au- 
thorities holding  that  the  telephone 
is  not  one  of  the  purposes  oontem- 
plated  when  the  highway  was  es- 
tablished; that  it  is  not  a  highway 
purpose;  and,  therefore,  that  it  is 
an  additional  burden  upon  the  high- 
way, for  which  compensation  must 
be  made  to  the  adjacent  owners. 
We  think,  however,  that  the  more 
liberal  view  should  be  taken,  which 
is  in  keeping  with  the  progress  ot 
the  times,  holding  the  easement  to 
include  the  modern  methods  of 
travel  and  communication."  Per 
Johnston,  J.  Three  judges  dissented 
fron)  this  conclusion  and  the  fol- 
lowing quotation  from  the  dissent- 
ing opinion,  which  cites  Joyce  on 
Electric  Law,  §  321,  is  especially 
pertinent  and  of  value :  "  Much  is 
said  about  the  utility  and  conven- 
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ience  of  the  telephone,  and  agtinst 
any  step  or  decision  which  would 
retard  progress  or  prevent  the  gen- 
eral use  of  all  such  modem  inven- 
tions. All  will  agree  to  its  supe- 
riority over  former  methods  and 
that  its  use  should  not  be  unjustly 
hampered;  but  such  considerations 
do  not  require  that  landowners  shall 
make  donations  of  their  property 
for  the  benefit  of  private  or  public 
interests.  The  advance  of  ciTili- 
zation,  so  much  talked  of,  is  desir- 
able, but  it  would  be  unjust  and 
is  unnecessary  to  obtain  it  at  the 
expense  of  the  few.  To  require  tele- 
phone companies  to  pay  for  prop- 
erty taken  for  their  benefit  will  noi 
necessarily  check  progress  nor  pre- 
vent improvements.  The  law  treits 
the  business  as  public,  and  author- 
izes the  condemnation  of  land  re- 
quired for  the  operation  of  a  tele- 
phone system,  and  provides  that 
highways  may  be  so  occupied  when 
compensation  has  been  paid  to  those 
owning  an  estate  in  the  land.  U 
the  view  taken  in  the  majority  opin- 
ion is  to  prevail,  every  modem 
method  of  transporting  persons  and 
property,  and  all  means  of  inter- 
communication, stationary  and  mor- 
able,  may  be  used  on  the  rural  high- 
way."   Per  Johnston,  C.  J. 

TaCumberlaud  Teleph.  &  Teleg. 
Co.  V.  Avritt,  27  Ky.  Law.  R  394, 
85  S.  W.  204,  wherein  it  is  said: 
"  The  telephone  takes  the  place  of 
the  private  messenger.    The  trans* 
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§308 


abutting  owner  has  no  fee  in  the  streets  or  sidewalks  in  front 
of  his  property.  They  are  considered  as  common  property, 
the  entire  control  of  the  same  being  in  the  State  or  in  political 
corporations  whose  existence  is  derived  from  the  State.  So 
it  has  been  held  tha^  an  abutting  owner  cannot  complain  of 
the  construction  of  telegraph  or  telephone  lines  upon  the  streets, 
unless  "  erected  without  authority,  and  if  the  free  use  and 
enjoyment  of  his  premises  had  been  materially  obstructed,  or 
his  property  had  been  taken  or  damaged  without  just  com- 
pensation." ''^ 

§  308.  Telegraph  and  telephone  —  Not  additional  burden  — 
Massachnsetts. —  The  principal  case  relied  upon  as  sustaining 
the  contention  that  the  poles  and  wires  of  telegraph  and  tele- 
phone companies  do  not  constitute  an  additional  burden  upon 
the  streets  and  highways,  is  that  of  Pierce  v.  Drew.*^*  This 
was  an  action  to  restrain  the  selectmen  of  the  town  of  Brook- 
line  from  granting  to  the  American  Bapid  Telegraph  Com- 
pany a  location  for  its  poles  and  w'ires  in  that  town.  A  de- 
murrer to  the  bill  on  the  ground  of  want  of  equity  was 
sustained  and  the  bill  dismissed  on  the  ground  that  the  erec- 
tion of  the  poles  did  not  constitute  an  Additional  servitude.^* 


mission  of  messages  by  telephone  is 
a  business  of  a  public  character, 
which  is  conducted  under  public 
control  in  the  same  manner  as  the 
carriage  of  persons  or  property. 
The  easement  of  the  public  is  not 
limited  to  the  particular  methods  ot 
use  in  vogue  when  the  easement  is 
acquired,  but  includes  improved 
methods  which  the  progress  of  so- 
ciety finds  necessary  for  business. 
The  public  easement  in  a  highway  is 
not  confined  to  the  transportation 
of  persons  or  things  in  vehicles." 
Per  Hobson,  J.  But  see  §  300, 
herein. 

7»  Irwin  V.  Great  Southern 
Teleph.  Co.,  37  La.  Ann.  63,  1  Am. 
Elec.  Cas.  709,  per  Bermudez,  C.  J. 
This  was  an  action  brought  for  the 
removal  of  a  pole. 


74  136  Mass.  75,  1  Am.  Elec.  Cas. 
571. 

75  *'  When  land  has  been  taken  or 
granted  for  highways,  it  is  so  taken 
or  granted  for  the  passing  and  re- 
passing of  travelers  thereon, 
whether  on  foot  or  horseback,  or 
with  carriages  and  teams  for  the 
transportation  and  conveyance  of 
passengers  and  property,  and  for 
the  transmission  of  intelligence  be- 
tween the  points  connected  there- 
by. As  every  such  grant  has  for  its 
object  the  procurement  of  an  ease- 
ment for  the  public,  the  incidental 
powers  granted  must  be  so  con- 
strued as  most  effectually  to  secure 
to  the  public  the  full  enjoyment  of 
such  easement.  ♦  ♦  ♦  When 
the  land  was  taken  for  a  highway, 
that  ivhich  was  taken  was  not  mere- 
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§  309.  Telegraph  and  telephone  —  Not  additional  Imdeii— 
Michigan.—  In  Michigan  this  question  first  came  before  the 
courts,  where  an  abutting  owner  had  been  convicted  of  an 
assault  upon  a  workman  employed  by  a  telegraph  company  in 
the  work  of  digging  holes  for  the  purpose  of  erecting  poles. 
The  charge  of  assault  was  merely  a  technical  one,  but  a  convi^ 
tion  was  procured,  and,  on  appeal,  the  judgment  was  affirmedJ* 
And  in  a  later  case  in  this  State  it  is  decided  that  the  poles 


ly  the  privilege  of  passing  over  it 
in  the  then  known  vehicles  or  of 
using  it  the  then  known  methods 
for  either  the  conveyance  of  prop- 
erty or  transmission  of  intelligence. 
*  *  *  The  discovery  of  the  tele- 
graph developed  a  new  and  valuable 
mode  of  communicating  intelligence. 
Its  use  is  certainly  similar  to,  if 
not  identical  with,  that  public  use 
of  transmitting  information  for 
which  the  highway  was  originally 
taken,  even  if  the  means  adopted  are 
quite  different  from  the  post  boy 
and  the  mail  coach.  It  is  a  newly- 
discovered  method  of  exercising  the 
old  public  easement,  and  all  appro- 
priate methods  must  have  been 
deemed  to  have  been  paid  for  when 
the  road  was  laid  out.  ♦  *  ♦ 
We  are,  therefore,  of  opinion  that 
the  use  of  a  portion  of  a  highway 
for  the  public  use  of  companies  or- 
ganized under  the  laws  of  the  State 
for  the  transmission  of  intelligence 
by  electricity,  and  subject  to  the 
supervision  of  the  local  municipal 
authorities,  which  has  been  permit- 
ted by  the  legislature,  is  a  public 
use  similar  to  that  for  which  the. 
highway  was  originally  taken,  or  to' 
which  it  was  originally  devoted, 
and  that  the  owner  of  the  fee  is  en- 
titled to  no  further  compensation." 
Per  Devens,  J.  Pierce  v.  Drew,  136 
Mass.  75,  1  Am.  Elec.  Cas.  578. 
A  minority  of  the  court  dissented. 
76  People  v.  Eaton,  100  Mich.  208, 
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59  N.  E.  145,  5  Am.  Elec.  Cas.  87. 
One  judge  dissented.  The  court 
said,  per  Long,  J. :  "'Is  the  pla^ 
ing  of  telegraph  poles  along  a  pub- 
lic highway  an  additional  servitude 
upon  the  land  of  the  adjacent  pro- 
prietor? *  ♦  *  The  restrictions 
upon  the  use  are  only  such  as  are 
calculated  to  secure  to  the  general 
public  the  largest  practicable  benefit 
from  the  enjoyment  of  the  easement. 
When  the  highway  is  not  restricted 
in  its  dedication  to  some  particular 
mode  of  use,  it  is  open  to  all  suit- 
able methods.  *  *  *  It  is  diffi- 
cult to  see  any  distinction  between 
the  use  of  the  highway  for  eleetrir 
railway  poles  and  poles  erected  for 
the  use  of  telegraph  and  telephone 
companies.  In  commenting  upon 
this  claimed  distinction,  Judge  Dil- 
lon, in  his  work  on  Municipal  Cor- 
porations (4th  ed.,  p.  893,  note), 
says:  'The  distinction  is  so  fine 
as  to  be  almost  impalpable.' 
•  *  *  When  these  lands  were 
taken  or  granted  for  public  high- 
ways, they  were  not  taken  or  grant- 
ed for  such  uses  only  as  might  then 
be  expected  to  be  made  of  them,  bj 
the  common  methods  of  travel  then 
known,  or  for  the  transmission  of 
intelligence  by  the  only  methods 
then  in  use,  but  for  such  methods 
as  the  improvement  of  the  country, 
or  the  discoveries  of  future  times 
might  demand." 


ABUTTING   OWNEHS COMPENSATION.       §§  310,  311 

and  wires  of  a  telegraph  or  telephone  company  upon  the  high- 
way do  not  constitute  an  additional  burden.'^'' 

§  310.  Telegraph  and  telephone  —  Not  additional  bnrden  — 
Ifinnesota. —  In  Minnesota  this  question  arose  in  an  action  by 
an  abutting  owner  to  compel  the  removal  of  certain  telephone 
poles  and  wires  from  the  highway,  and  it  was  held  that  such 
poles  and  wires  did  not  constitute  an  additional  servitude. 
The  court,  in  discussing  the  nature  of  the  easement  acquired  in 
a  highway,  expressed  the  view  that  the  limitation  of  the  public 
easement  in  highways  to  travel,  and  the  transportation  of  per- 
sons and  property  in  moving  vehicles,  was  too  narrow;  stated 
that  the  method  of  exercising  the  easement  in  the  streets  was 
expansive,  developing,  and  growing,  as  civilization  advanced, 
and  said  that  the  development  of  the  conception  of  a  highway 
from  a  footpath  merely,  to  a  way  for  pack  animals,  then  for 
vehicles,  and  so  on  down  to  its  present  method  of  uses,  was 
never  even  dreamed  of  when  the  original  easement  was  ac- 
quired.''^ 

§  311.  Telegraph  and  telephone  —  Not  additional  bnrden  — 
Missouri. —  The  Supreme  Court  of  Missouri  has  also  held  that 
telegraph  or  telephone  poles  and  wires  are  not  an  additional 
burden  in  the  streets  of  a  city.  This  was  an  action  bro\ight  to 
restrain  the  Bell  Telephone  Company  from  maintaining  poles 
and  wires  in  certain  streets  of  St.  Louis.     As  in  the  Massachu- 


TTWyant  v.  Central  Teleph.  Co., 
123  Mich.  51,  81  N.  W.  928,  7  Am. 
Elec.   Gas.  256. 

78  Cater  v.  Northwestern  Teleph. 
Exch.  Co.,  60  Minn.  539,  63  N.  W. 
Ill,  5  Am.  Elec.  Cas.  Ill,  per  Mitch- 
ell, J.  (two  judges  dissenting). 
**  Whether  it  be  travel,  the  trans- 
portation of  persons  and  property, 
or  the  transmission  of  intelligence, 
and  whether  accomplished  by  old 
methods  or  new  ones,  they  are  all 
included  within  the  public  '  high- 
way easement '  and  impose  no  addi- 
tional servitude  upon  the  land,  pro- 
vided   they    are     not    inconsistent 


with  the  reasonable,  safe  and  prac- 
tical use  of  the  highway  in  other 
and  usual  and  necessary  modes,  and 
provided  they  do  not  unreasonably 
impair  the  special  easements  of 
abutting  owners  in  the  street,  for 
purposes  of  access,  light  and  air." 
Per  Mitchell,  J.  SUrt,  C.  J.,  and 
Buck,  J.,  dissented  from  the  major- 
ity of  the  court  and  each  wrote  a 
dissenting  opinion  to  the  effect  that 
such  use  did  constitute  an  addi- 
tional burden,  the  arguments  lead- 
ing to  their  conclusion  being  on  a 
similar  line  to  the  New  York  and 
other  eases. 
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setts  and  Michigan  cases  the  court  was  divided,  standing  three 
to  two.  The  majority  opinion  is  based  upon  much  the  same 
reasoning  as  that  in  the  Massachusetts  case,"^*^  the  court  con- 
tending that  when  a  street  is  opened  to  the  public  it  has  all  the 
incidents  attached  to  it  necessary  to  the  full  enjoyment  thereof, 
and  that  as  civilization  advances,  public  necessity  demands  the 
devotion  of  the  street  to  many  uses  unknown  and  unthought 
of  at  the  time  of  its  original  dedication.®^ 

§  312.  Telegraph  and  telephone  —  Hot  additional  bnrdea  — 
Kontana. —  In  Hershfield  v.  Rocky  Mountain  Bell  Telephone 
Company,*^  which  was  an  action  by  an  abutting  owner  to  re- 
strain a  telephone  company  from  erecting  a  pole  in  front  of 
plaintiffs  premises,  the  injunction  was  refused,  it  not  appea^ 
ing  that  he  suflFered  any  inconvenience  peculiar,  unnecessary, 


T»  Pierce  v.  Drew,  136  Mass.  76, 
1  Am.  Elec.  Cas.  671. 

"0  Julia  Building  Assn.  v.  Bell 
Teleph.  Co.,  88  Mo.  258,  1  Am.  Elec. 
Cas.  801.  The  court  refers  to  the 
right  to  use  the  streets  for  the 
transmission  of  intelligence,  and  in 
this  connection  says:  "The  streets 
are  required  by  th6  public  to  pro- 
mote trade,  and  facilitate  commu- 
nication in  the  daily  transactions  of 
business  between  the  citizens  of  one 
part  of  the  city  with  those  of  an- 
other as  well  as  to  accommodate 
the  public  at  large  in  these  re- 
spects. If  a  citizen  living  or  doing 
business  on  one  end  of  Sixth  street 
wishes  to  communicate  with  a  citi- 
zen living  and  doing  business  on 
the  other  end,  or  at  any  intermedi* 
nte  point,  he  is  entitled  to  use  the 
street,  either  on  foot,  on  horseback 
or  in  a  carriage  or  other  vehicle  in 
bearing  his  message.  The  defend- 
ants in  this  case  propose  to  use  the 
street  by  making  the  telephone 
poles  And  wires  the  messenger  to 
bear  such  communications  instan- 
taneously and  with  more  dispatch 
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than  in  any  of  the  above  methods, 
or  any  other  known  method  of  hear- 
ingoral  communications.    Not  only 
would  such  communication  be  borne 
with  more  dispatch,  but,  to  the  ex- 
tent of  the  number  of  communica- 
tions daily  transmitted  by  it,  iJbe 
str^t    would    be    relieved   of  that 
number    of    footmen,    horsemen  of 
carriages.     If  a  thousand  messages 
were  daily  transmitted  by  means  of 
telephone  poles,  wires  and  other  ap- 
pliances   used   in    telephoning,  the 
street,  through  these  means,  wooM 
serve  the  same  purpose  which  would 
otherwise  require  its  use,  either  by 
a  thousand    footmen,    horsemen  or 
carriages    to    effectuate    the   sane 
purpose.     In   this    view    of   it  the 
erection    of    telephone    poles    and 
wires  for  transmission  of  oral  mes- 
sages, so  far  from  imposing  a  new 
and  additional  servitude,  would,  to 
the  extent  of  each   message  trans- 
mitted, relieve  the  street  of  a  servi- 
tude or  use  by  a  footman,  horse- 
man or  carriage."     Per  Norton,  J. 
*ii  12  Mont.   102,  20  Pa&  883,  4 
Am.  Elec  Caa.  73. 
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or  greater,  than  that  caused  to  others  by  the  erection  of  sim* 
ilar  poles.®^ 

§  312a.  Telegraph  and  telephone  —  Not  additional  bnrden  — 
Sonth  Dakota. —  In  a  case  in  South  Dakota  this  question  arose 
on  an  appeal  from  an  order  dissolving  a  temporary  injunc- 
tion. The  action  of  the  lower  court  was  affirmed  and  it  was 
declared  that  the  use  of  the  streets  of  a  city  for  the  erection 
of  a  telephone  system  did  not  constitute  an  additional  servi- 
tude. The  conclusion  in  this  case  is  founded  upon  the  prin- 
ciples stated  in  the  Massachusetts  ®®  and  Missouri  cases,®*  which 
are  referred  to  at  length  in  the  opinion.®' 


«*The  court  in  this  case  referred 
to  and  quoted  from  opinion  in  Julia 
Biulding  Assn.  v.  BeU  Teleph.  Co., 
88  Mo.  260,  upon  the  question  as  to 
poles  and  wires  being  proper  uses 
of  the  streets,  and  as  to  the  effect 
of  the  telephone  in  relieving  the 
streets  of  some  portion  of  the 
throng  which  would  otherwise  pass 
over  it,  and  reached  the  conclusion 
that  the  use  of  a  street  "  in  a  rea- 
sonable manner,  and  to  a  reason- 
able extent,  for  this  purpose,  is 
just  and  proper,  and  is  within  the 
uses  to  which  the  street  may  law- 
fully be  put,  when  such  use  is  sanc- 
tioned by  the  public  through  its 
duly  authorized  municipal  agents." 
The  court  in  this  case,  however, 
held  that  the  fee  to  the  streets  was 
not  in  the  abutting  owners. 

»3  Pierce  v.  Drew,  136  Mass.  75, 
1  Am.  Elec.  Cas.  571,  49  Am.  Rep. 
7;   see  §   308,  herein. 

84  Julia  Building  Assn.  v.  Bell, 
88  Mo.  258,  57  Am.  Rep.  398,  1 
Am.  Elec.  Cas.  801;  see  §  311,  here- 
in. 

*»Kirby  v.  Citizens  Telephone 
Co.,  17  8.  D.  362,  97  N.  W.  3,  8 
Am.  Elec.  Cas.  199.  The  court 
said :  "  Upon  the  main  question 
that  is   presented  for  our  determina- 


tion the  authorities  are  not  in  har- 
mony, and  any  attempt  to  reconcile 
them  would  be  useless.  One  line  of 
authorities  holds  that  the  construc- 
tion of  telephone  systems  along  the 
streets  of  cities  imposes  no  addi- 
tional servitude  upon  the  abutting 
property  owners,  and  that  said  own- 
ers are  not  entitled  to  compensa- 
tion for  any  damages  they  may  sus- 
tain by  reason  of  the  construction 
of  such  system.  The  other  line  of 
authorities  take  the  view  that  such 
a  system  creates  or  imposes  upon 
the  abutting  property  owners  an 
additional  servitude,  for  which  they 
are  entitled  to  compensation  for 
such  damages  as  they  may  sustain. 
After  a  careful  examination  of  these 
authorities  we  have  arrived  at  the 
conclusion  that  the  decisions  of  the 
courts  taking  the  former  view  are 
not  only  sustained  by  the  greater 
weight  of  authority,  but  by  the  bet- 
t^;r  reasoning,  and  should  be  fol- 
lowed. The  streets  of  a  city  or  in- 
corporated town  are,  in  contempla- 
tion of  law,  dedicated,  appropriated 
or  condemned  for  all  proper  street 
uses;  and  when  a  street  is  used  for 
arty  proper  street  purpose  by  p^r- 
mi^sion  of  the  city  authorities, 
such  use  does  Hot  constitute  an  ad- 
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§  313.  Telephone  and  telegraph  —  Not  additional  bniden— 
Pennsylvania. —  York  Telephone  Company  v.  Keesey  ®®  was  the 
case  of  an  action  brought  by  the  telephone  company  for  an 
injunction  to  restrain  the  defendant  from  interference  with 
the  erection  or  maintenance  of  a  telephone  pole  in  front  of  his 
property.  The  injunction  was  granted  and  the  court  consid- 
ered in  its  opinion  the  question  as  to  the  use  of  the  highways 
and  streets  for  such  purposes,  referring  to  the  case  of  Lock- 
hart  V.  Craig  Street  Railway  Co.,®^  which  held  that  poles  and 
wires  for  a  street  railway  could  be  erected  in  streets  without 
compensation,  and  saying  that  it  could  see  no  distinction  be- 
tween telephone  poles  and  wires  and  those  of  a  trolley,  con- 
cluding with  the  opinion  that  poles  and  wires  of  a  telephone 
company  were  not  an  additional  burden. 

§  313a.  Telegpraph  and  telephone  —  Hot  additional  bnrden— 
West  Vii^nia. —  In  a  case  in  West  Virginia  the  question  is 
considered  whether  the  erection  of  a  telephone  line  along  a 
public  thoroughfare  is  such  a  taking,  within  the  meaning  of 
the  Constitution  of  that  State,  as  will  authorize  an  abutting 
owner  to  maintain  an  injunction  until  just  compensation  has 


ditional  servitude,  though  such  use 
may  not  have  been  known  when  the 
streets  were  dedicated,  appropri- 
ated, or  condemned  for  street  pur- 
poses, and  the  abutting  fee  owner 
is  not  entitled  to  compensation  for 
any  damages  he  may  sustain  by 
reason  of  such  use.  The  streets  oi 
a  city  are  now  used  for  many  pur- 
poses unknown  in  former  times. 
A  century  ago  or  less  there  was 
practically  no  use  of  the  streets  for 
sewers,  laying  of  water  and  gas 
pipes  and  operating  street  rail- 
ways, but  with  the  advance  of 
civilization  and  the  improved  con- 
ditions of  society  these  uses  have 
become  a  necessity,  and  recognized 
by  the  courts^  and  quite  gener- 
ally held  as  not  adding  any  new 
senntude  t^  the  abutting  fee  owner 
for   which    he   is   entitled   to    com- 
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pensation.  The  telephone  is  but  a 
fitep  in  advance  of  former  methods 
of  conveying  intelligence  and  in- 
formation and  is  a  substitute  for 
the  messenger  and  carrier  of  fonner 
times.  •  *  ♦  With  the  advance 
in  civilization  and  the  new  discov- 
eries in  science  and  new  inventions 
a  more  varied  use  of  the  streets  of 
a  city  has  become  a  necessity,  and 
the  rights  of  fee  owners  must  yield 
to  the  public  good,  and  the  new  uses 
and  more  appropriate  methods  must 
be  deemed  to  have  been  compensat- 
ed for  in  the  appropriation,  dedi- 
cation or  condemnation  of  the 
streets,"  per  Corson,  J. 

S8  5  Penn.  Dist.  Go.  Rep.  366,  6 
Am.  Elec.  Cas.   107. 

«T  139  Penn.  St.  419,  3  Am.  Elec, 
Cas.  314,  21  Atl.  26, 
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been,  or  secured  to  be,  paid.  The  court  declared  that  the  de- 
cisions of  other  States  were  very  conflicting  and  unsatisfac- 
tory on  this  question  and  that  many  of  the  decisions  have 
little  or  no  application  to  the  law  of  West  Virginia,  as  they 
are  mere  judicial  fictions,  invented  for  the  purpose  of  secur- 
ing to  an  abutting  lot  owner  damages  to  his  property  caused 
by  street  improvement  or  use  for  other  public  utilities  than 
travel,  and  that  a  resort  to  such  fictions  was  not  necessary  in 
that  State,  for  the  reason  that  the  Constitution  secures  to  the 
abutting  lot  owner  such  damages  as  may  be  sustained  by  him 
because  of  public  improvements  of  any  kind;  not  by  injunc- 
tion, however,  but  by  an  action  at  law  unless  the  damages  are 
so  great  as  to  amount  to  a  virtual  taking  of  his  property.  In 
this  case  it  was  decided  that  such  use  of  the  highway  did  not 
constitute  a  burden  on  the  fee,  but  that  it  was  a  burden  alone 
upon  the  permanent  easement  of  the  public  in  the  street.  The 
court  further  said  that  it  might,  however,  be  a  damage  to  a 
greater  or  less  extent  to  the  abutting  owner,  for  which  he  had 
his  suit  at  law  unless  such  damage  was  equivalent  to  an  actual 
taking  of  the  lot.*® 


»»MaxweU  v.  Central  Dist.  & 
Printing  Co.,  61  W.  Va.  121,  41 
S.  E.  125,  8  Am.  Elec.  Cas.  206. 
It  was  said  in  this  case:  "The 
telephone  company  takes  nothing 
by  its  grant  from  the  town  except 
a  simple  right  of  way  so  long  as 
the  council  has  an  easement  in  the 
land  to  use  it  as  a  street.  While  it 
may  obstruct  to  some  extent  the 
public  easement  out  of  which  it 
is  carred,  it  in  no  sense  takes 
any  thing  from  the  owner  of  the  fee 
that  has  not  already  been  taken 
from  him  when  the  land  was  dedi- 
cated to  public  use.  Telephonic 
communication,  though  maintained 
by  private  capital,  is  a  great  and 
rapidly  increasing  public  utility. 
It  is  an  immense  saver  of  time  and 
money,  and  often  life.  It  also  re- 
lieves the  public  thoroughfares  of 
much  of  their  burden  of  travel, — 
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far  more  than  the  space  occupied 
compares  with  the  residue  of  the 
public  highways.  As  its  facilities 
increase,  its  public  utility,  necessity 
and  cheapness  of  operation  will 
also  increase,  until  its  benefits  are 
appreciated  and  enjoyed  by  all.  It 
will  prove  a  great  aid  in  the  ad- 
ministration of  justice,  the  preven- 
tion of  crime,  and  the  spread  of 
civilization,  as  it  will  bring  all 
mankind  into  easy  speaking  dis- 
tance of  each  other.  Telephone 
poles  are  not  things  of  beauty,  yet 
their  utility  is  so  great  that  their 
ugliness  must  be  endured  until  hu- 
man invention  has  discovered  some 
more  tasteful  substitute  for  them. 
The  public  can  well  afford  to  sur- 
render a  reasonable  portion  of  the 
public  easement  in  its  highways 
to  a  public  utility  of  such  vastly 
increasing      importance.    As      the 

529 
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§  314.     Telegraph     and     telephone  —  Easements  —  Abutting 
owner  obstraeted  —  Bnle. —  From   an  examination  of  the  de- 
cisions which  we  have  given,  one  rule  may  be  deduced  from 
which  we  do  not  believe  there  can  be  any  dissent.     The  abut- 
ting owner,  whether  upon  the  streets  of  a  city  or  upon  a  rural 
highway,  is  entitled  to  the  easements  of  access,  light  and  air, 
and  this  is  true  whether  the  fee  of  the  street  be  in  the  abutting 
owner  or  in  the  municipality  or  State,  and  of  these  easements 
he  cannot  be  deprived  or  materially  obstructed  in  his  enjoy- 
ment thereof,  without  compensation. 

§  315.  Telegraph  and  telephone  —  Fee  to  streets  in  munici- 
pality—  Bnle. —  And  again,  we  think  it  may  be  safely  stated 
that  if  the  fee  to  the  streets  is  vested  in  the  municipality,  there 
can  be  no  recovery  for  the  erection  of  telegraph  or  telephone 
poles  thereon,  except  the  abutting  owner  be  deprived  of  his  ease- 
ments of  access,  light  and  air,  or  materially  obstructed  in  his 
enjoyment  of  the  same. 

§  316.  Telegraph  and  telephone  —  Fee  to  streets  in  abutting 
owner  —  Summary  decisions. —  The  question  upon  which  the 
courts  are  not  in  harmony  is  where  the  fee  to  the  streets  is 
in  the  abutting  owner.  Though  there  are  numerous  cases  in 
different  States,  extending  over  a  period  of  many  years,  in 
which  this  question  has  been  considered,  yet  there  is  still  the 
same  hopeless  conflict  among  the  decisions,  and  it  cannot  at 
the  present  time  be  said  that,  in  such  cases,  there  is  a  posi- 
tive weight  of  authority  among  the  courts  which  supports  a 
rule  either  for  or  against  the  proposition  that  a  telegraph  or 
telephone  line  is  an  additional  burden,  entitling  the  abutting 
owner  to  compensation.  In  determining  the  weight,  however, 
to  be  given  to  the  decisions  in  those  States  which  hold  that 
such  use  of  the  streets  is  not  an  additional  burden,  the  fol- 
lowing facts  should  be  considered:  In  the  Louisiana *®  and 
Montana  ^^  cases  it  was  held  that  the  abutting  owner  has  no 

owner  of  the  fee  in  such  highways  Teleph.  CJo.,  37  La.  Ann.  63,  1  Am. 

loses    nothing   thereby,    he   has    no  Elec.  Cas.  709. 
grounds  of  complaint.    It  puts  no  ^oHershfield  ▼.   Rocky  Mountain 

additional  burden  on  the  fee,"  per  Bell  Teleph.   Co.,   12  Mont.  102,  4 

Dent,  P.  Am.   Elec.  Cas.   73,  29  Pac  883. 
«o  Irwin      v.       Great      Southern 
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fee  in  the  streets,  while  in  the  Kansas,®^  Massachusetts,®* 
Michigan,®^  Minnesota,®*  and  Missouri,®*^  eases  there  were  dis- 
senting opinions.  In  the  West  Virginia  case  it  was  de- 
clared that  some  of  the  decisions  in  other  States  were  judicial 
fictions  invented  to  secure  an  abutting  lot  owner  damages  to 
his  property  from  street  improvements  and  that  a  resort  to 
such  fictions  was  unnecessary  in  that  State,  as  an  abutting 
owner  was  secured  in  this  respect  by  the  State  Constitution, 
by  which  he  was  given  an  action  at  law  for  damages,  and  the 
court  said  further  that  there  might  be  a  damage  in  such  a  case 
to  an  abutting  owner  to  a  greater  or  less  extent  for  which  he 
had  his  suit  at  law.®® 


§  317.  Nature  of  easement  acquired  in  streets. —  The  ques- 
tion underlying  this  point  is  what  is  the  nature  and  extent  of 
the  easement  acquired  by  the  dedication  of  a  street.  In  a  rural 
highway  the  rights  of  the  public  are  not  so  extensive  and  broad 
as  in  city  streets.  In  the  former  the  abutting  owner  retains 
many  rights  and  privileges  which  he  does  not  possess  in  the 
latter.  In  the  case  of  a  rural  highway  the  public  obtains 
merely  the  right  of  passage  over  the  same,  but  in  city  streets 
the  public  obtains  in  addition  to  the  right  of  passage  the  right 
to  use  the  street  for  necessary  public  purposes  consistent  with 
its  dedication  as  a  street,  provided  it  does  not  interfere  with 
the  right  of  passage.  In  many  cases  what  might  be  a  rural 
highway  at  one  time  might,  from  the  increase  of  population 
in  that  vicinity,  become  a  street  of  a  populous  city  and  subject 
to  the  uses  to  which  city  streets  may  be  devoted.  So  the  rule 
naturally  follows  that  when  a  highway  is  dedicated  to  public 
use  it  is  dedicated  subject  to  the  necessities  of  future  times, 
as  well  as  the  present,  and  is  subject  to  the  growth  and  expan- 

91  McCann    v.     Johnson     County  Exch.  Co.,  60  Minn.  539,  63  N.  W. 

Teleph.  Co.,  69  Kan.  210,  76  Pac.  Ill,  6  Am.  Elec.  Gas.  111. 

870,  66  L.  R.  A.  171.  w  Julia    Building   Assn.    v.    Bell 

•2  Pierce  v.  Drew,  136  Mass.  75,  Teleph.  Co.,  88  Mo.  268,  1  Am.  Elec, 

1  Am.  Elec.  Cas.  571.  Cas.  801. 

»» People    V.    Eaton,     100    Mich.  «6  Maxwell    v.    Central    Dist.    & 

208,  5  Am.  Elec.  Cas.  87,  59  N.  W.  Printing  Co.,  61  W.  Va.  121,  41  S. 

146.  E.  125,  8  Am.  Elec.  Cas.  206. 


»*  Cater  v.  Northwestern  Teleph. 
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eion  of  cities  and  towns,  and  thus,  possibly,  may  become  a  dty 
street,  subject  to  use  as  such. 

§  318.  Legitimate  street  uses.— The  question,  therefore, 
which  naturally  follows  is  what  are  legitimate  street  use?? 
Horse  railways,®^  pipe  lines  for  the  conveyance  of  gas  or 
water,®®  appliances  for  street  lighting,®®  and  sewers  are  held  to 
be  necessary  and  proper  uses  of  streets  where  they  would  not 
be  of  a  rural  highway.  But  can  we  consistently  go  further. 
and  include  telegraphs  and  telephones  within  that  use  ?  It  ha- 
been  said  that  the  primary  law  of  the  highw^ay  is  motion.  This 
is  undoubtedly  true.  This  is  the  fundamental  principle  con- 
trolling the  law  of  highways,  and  always  has  been^  and  we  think 
it  may  be  said  to  be  equally  true  of  streets.  If  this  then  he 
true,  how  can  it  be  held  that  the  poles  and  wires  of  telegraph 
and  telephone  companies  are  within  the  proper  and  legitimate 
use  of  streets  and  highways.  Their  presence  is  either  a  servi- 
tude or  is  not  one.  If  not  a  servitude,  then  fifty  poles  might 
be  placed  in  front  of  a  man's  property,  perhaps  by  as  manv 
different  companies,  and  there  would  be  no  remedy,  provided 
his  rights  of  access,  light  and  air  were  not  obstructed.  Yet 
could  it  be  consistently  claimed  that  this  was  within  one  of  the 
proper  legitimate  uses  to  which  streets  might  be  applied! 
And  still,  if  the  fifty  were  a  servitude,  each  pole  of  itself  would 
also  be.  It  is  true  that  in  the  case  of  a  single  pole  there  may 
be  no  particular  burden,  and  purely  nominal  damages  in  most 
cases,  yet  this  is  none  the  less  a  reason  why  such  right  should 
be  allowed  to  the  company  without  compensation.  The  plac- 
ing of  fifty  poles  in  front  of  small  city  lots  would  be  hard  to 
conceive  of  without  injury  to  access,  light  and  air,  but  take  one 
of  the  larger  plots  used  for  residence  purposes  in  other  than 
the  metropolitan  centers,  and  this  might  be  a  possibility  with- 
out impairing  any  of  the  abutter's  easements,  and  in  such  case 
there  could  be  no  remedv. 

§  319.  TTse  of  streets  for  commnnication  of  intelligence.— 
Again  it  is  said  the  highways  and  streets  are  for  the  purpose, 
among  others,  of  promoting  trade  and  facilitating  communica- 

»7('raig  V.  RaUroad  Co.,  39  N.  Y.      Light    Co..    12    Allen    (Mass.).  75. 
404.  p»  Harleni   Gas  L.   Co.  v.  Mayor. 

08  Commonwealth    v.   Lowell    Gaa     etc.,  New  York,  33  N.  Y.  327. 
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tion  in  the  daily  transactions  of  business.  It  is  undoubtedly 
true  that  one  of  the  purposes  of  the  streets  and  highways  is 
the  communication  of  intelligence,  originally  by  means  of  the 
post-boy  or  mail-coach.  On  this  ground  it  has  been  claimed 
that  telegraph  and  telephone  lines  are  within  the  uses  of  the 
highway,  being  simply  a  new  and  valuable  means  of  communi- 
cating intelligence.  But  if,  on  the  ground  of  being  a  means 
for  the  transmission  of  intelligence,  telegraph  and  telephone 
companies  are  to  be  admitted  to  the  use  of  the  streets  and  high- 
ways, why  should  not  steam  railroads  also  be  granted  the  same 
use,  and  not  be  considered  an  additional  burden,  since  surely 
there  is  no  more  important  carrier  of  news  and  intelligence 
to-day  than  the  steam  railroads  ? 

§  320.  TTse  of  highways  by  commercial  railroads. —  Commer-' 
cial  railroads  have  likewise  sought  to  obtain  the  use  of  the 
streets,  and  on  the  ground  that  they  were  for  the  purpose  of 
facilitating  travel,  and  were  public  corporations,  have  claimed 
that  such  use  was  not  an  additional  burden  upon  the  abutting 
owner.  Yet  the  courts  have  held  in  these  cases  that  whether 
the  easement  was  acquired  by  dedication  or  condemnation,  that 
the  streets  were  only  for  the  use  of  ordinary  travel,  and  that 
if  condemned,  damages  were  assessed  only  with  that  object  in 
view.  It  must  be  acknowledged,  however,  that  steam  railroads 
are  for  the  purpose  of  facilitating  travel,  and  that  they  cer- 
tainly, under  that  head,  come  within  the  original  purposes  of 
the  dedication  of  a  highway  or  street.  Yet  we  conceive  that 
it  is,  perhaps,  more  a  difference  of  degree  than  of  the  character 
of  the  use,  which  renders  it  an  additonal  burden. 

§  321.  Telegraph  and  telephone  —  Whether  additional  bur- 
den —  Conclusion.—  After  a  careful  examination  of  the  cases 
in  which  this  question  has  arisen,  and  of  the  many  thorough 
discussions  contained  in  the  opinions  of  such  cases,  and  of  the 
rules  of  law  applicable  thereto,  we  are  of  the  opinion  that  the 
construction  of  telegraph  and  telephone  lines  upon  the  high- 
ways or  streets  is  not  within  the  original  purposes  of  the  dedi- 
cation or  taking  of  the  same,  and  that  the  poles  and  wires  con- 
stitute an  additional  servitude  entitling  the  abutting  owner  to 
compensation.  The  amount  of  compensation  to  which  he  is 
entitled  would,  in  most  cases,  however,  be  purely  nominal. 
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§  321a.  Placing  of  telephone  wires  in  conduit  —  Whether 
additional  burden. —  In  a  case  in  Indiana  the  question  arose 
whether  the  placing  of  wires  in  a  conduit  in  the  highway  con- 
stitutes an  additional  burden.  In  this  case  it  appeared  that 
a  telephone  company  had  dug  a  trench  in  the  sidewalk  for  the 
placing  of  telephone  wires  therein  without  taking  any  steps 
to  condemn  or  appropriate  any  portion  of  the  highway  and  the 
plaintiff,  an  abutting  owner,  brought  an  action  for  an  order 
enjoining  further  prosecution  of  the  work.  The  court,  how- 
ever, affirmed  the  judgment  of  the  lower  court,  sustaining  a 
demurrer  to  the  complaint  for  want  of  sufficient  facts  and 
declared  that  the  occupation  of  the  sidewalk  with  trench  and 
pipes  as  a  conduit  for  telephone  wires  is  not  a  new  servitude 
not  within  the  contemplated  uses  of  the  street,  and,  therefore, 
not  an  additional  burden  upon  the  fee  of  the  abutting  owner 
for  which  he  is  entitled  to  compensation.*     This  case  follows 


1  Coburn  v.  The  New  Telephone 
Co.,  156  Ind.  90,  59  N.  E.  324,  7 
Am.  Elec.  Cas.  270.  The  plaintiff 
in  this  case  was  the  owner  of  lots, 
adjoining  the  highway,  upon  which 
there  were  no  improvements,  but 
he  contemplated  and  intended  to 
erect  a  large  business  block  on  the 
lots,  with  cellars,  basement  and 
vaults  extending  under  the  side- 
walk in  front  of  his  lots,  and  it 
was  claimed  that  the  proposed  use 
by  the  telephone  company  would  be 
a  complete  obstruction  of  the  use 
of  the  ground  under  the  street  and 
would  permanently  destroy  the 
plaintiff's  rights  therein.  It  was 
said  by  the  court  in  this  connec- 
tion :  "  The  fact  that  the  entry  com- 
plained of  is  upon  and  under  the 
sidewalk,  rather  than  under  the 
roadway,  makes  no  difference,  since 
a  street  is  a  street  from  property 
line  to  property  line. —  not  only  the 
entire  surface,  but  also  so  much  of 
ttie  depth  as  is  or  can  be  fairly  used 
for  the  ordinary  purposes  of  a 
street,  each  part  equally  with  eacti 
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other.  State  v.  Berdetta,  73  InA 
185,  38  Am.  Rep.  117,  Elliott, 
Roads  AS.  (2d  ed.)  sees.  17,  2U. 
Neither  can  it  be  said  in  the  ab- 
sence of  a  grant  or  a  general  usage 
equivalent  to  a  municipal  license, 
that  the  fee  owner  has  any  greater 
or  different  property  right  in  that 
part  of  the  street  used  as  a  side- 
walk for  foot  travelers  than  in  that 
part  used  as  a  roadway  for  ve- 
hicles. He  may,  we  think,  excavate 
and  improve  under  the  surface 
from  his  lot  line  to  the  center  line 
of  the  street,  or  any  part  of  it,  and 
use  his  fee  property  as  he  pleasea 
(Elliott,  Roads  &  S.  (2d  ed.), 
§  690,  and  cases  cited),  so  long  ai« 
his  use  does  not  impede  or  interfere 
with  the  superior  right  of  the  pub- 
lic to  use  the  ground  for  purposes 
contemplated  by  the  easement 
grant.  Such  fee  owner,  however, 
must  know  that  the  estate  he  holds 
within  the  limits  of  the  street  i^ 
servient,  and  his  property  right 
therein  qualified,  and  that  any  ex* 
penditure  of  labor  or  money  in  wi- 
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Magee  v.  Overshiner,^  decided  in  this  State,  and  which  holds 
that  telephone  poles  and  wires  in  a  street  are  not  an  additional 
burden,  entitling  the  abutting  owner  to  compensation.  And 
in  a  case  in  New  York,  it  is  decided  that  the  placing  of  tele- 
phone wires  in  a  conduit  beneath  the  surface  of  a  street  is  not 
an  additional  burden  entitling  the  abutting  owner  to  compen- 
sation.* 


provements  will  neither  oust  nor 
impair  the  right  of  the  municipality 
to  take  possession,  for  a  proper 
purpose,  at  any  time  the  public  in- 
terests require;  and,  in  yielding 
possession  under  such  circumstances 
to  the  superior  right  of  the  public 
he  parts  with  nothing  he  owns,  and 
the  losing  in  itself  is  no  special  in- 


jury, nor  a  taking  of  property 
without  compensation,"  per  Had- 
ley,  J. 

2  150  Ind.  127,  49  N.  E.  951,  7 
Am.  Elec.  Cas.  241.  See  §  307 
herein. 

»  Castle  V.  Bell  Telephone  Co.,  49 
App.  Div.  (N.  Y.)  437,  7  Am. 
Elec.  Cas.  261. 
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ABUTTIWO  OWNERS COMPENSATION  CONTINUED. 


I  322.    Abutting  owners  —  How  af-      {  332. 
f ected    by    Post     Roads 
Act. 

323.  Abutting       owners  —  Com-  333. 

pensation  to  —  Telegraph 
over  railroad  rigbt  of 
way.  334. 

324.  Telegraph     over      railroad 

right   of   way  —  Compen-  335. 

sation  to  railroad. 

325.  Telegraph      over     railroad 

right  of   way  —  Compen-  335a. 

sation      to      railroad  — 
Cases. 
325a.  Same      subject    —    Where  335b. 

change  in  location  of 
poles  may  be  required. 

326.  Telephone      line  —  Measure  335c. 

of  damages,  construction 
of. 

327.  Land  condemned  for  water         336. 

main— 4  Telephone  addi- 
tional servitude. 

328.  Electric   light   companies —  337. 

Use  of  streets  —  Similar 
to  gas  companies. 

329.  Electric        light        line—  337a. 

Whether  additional  bur- 
den—  Public  lighting  — 
City  streets.  338. 

330.  Electric        light       poles  — 

When  abutting  owner  en- 
titled to  compensation.  339. 

331.  Electric  light  poles  —  Ru- 

ral highways  —  Wheth- 
er additional  servitude.  339a. 
331a.  Electric   light   poles  —  Pri- 
vate     alley   —   Private 
lighting. 
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Electric  ligbt  poles— City 
streets  —  Private     light- 

Electric  light  poles  — Pri- 
vate lighting  in  connec- 
tion with  public  lighting. 

Street  horse  railways  — 
Not  additional  burden. 

Distinction  between  horte 
railways  and  electric  rail- 
ways. 

Electric  street  railways  — 
No  additional  burden  -^ 
Alabama. 

Electric  street  railways  — 
No  additional  burden  — 
Illinois. 

Electric  street  railways  — 
No  additional  burden  — 
Massachusetts. 

Electric  street  railways  — 
No  additional  burden  — 
Michigan. 

Electric  street  railways  — 
No  additional  burden  — 
New  Jersey. 

Electric  street  railways  — 
No  additional  burden  — 
North  Carolina. 

Electric  street  railways  — 
No  additional  burden  — 
Pennsylvania. 

Electric  street  railways  — 
No  additional  burden  — 
Rhode  Island. 

Electric  street  railways  — 
No  additional  burden  -* 
Wisconsin. 
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§§  322, 323 


§  340.  Electric  street  railways  — 
Are  additional  burden  — • 
New  York  —  Nebraska. 

341.  Electric  street  railways  — 

Not  additional  burden  — 
Conclusion. 

342.  Electric  railway  —   Rural 

highway. 
342a.  Electric   railway  over   city 
streets      —      Interurban 
service. 

343.  Electric  railway  —  Connect- 

ing line  between  cities  — 
Transportation  of  mer- 
chandise. 


§  343a.  Electric  railway  —  Trans- 
portation of  merchandise 
—  Constructed  entirely 
on  one  side  of  highway. 

344.  Motive  power  does  not  de- 
termine question  of  serv- 
itude and  compensation. 

346.  Change  of  motive  power  — 
No  additional  burden. 

346.  Injury  to  right  of  access  — 

Injunction. 

347.  Sidewalks      —      Improve- 

ments under  —  Abutting 
owner's  rights. 

348.  Electric     railway     crossing 

steam  railway. 


§  322.    Abutting  owners  —  How  affected  by  Post  Eoads  Act. 

—  The  fact  that  a  telegraph  company  has  accepted  the  pro- 
visions of  the  Post  Roads  Act  of  Congress  does  not  authorize 
it  to  construct  its  line  upon  a  street  or  highway  without  mak- 
ing compensation  to  abutting  owners  in  those  cases  where  his 
casements  of  access,  light  and  air  are  materially  impaired. 
Nor  can  it  erect  its  poles  and  wires  in  those  States  where  it  is 
held  that  they  constitute  an  additional  burden  on  the  adjacent 
land,  without  making  compensation  therefor.* 

§  323.  Abutting  owners  —  Compensation  to  —  Telegraph 
over  railroad  right  of  way.—  A  railroad  company  may  construct 
a  telegraph  line  over  its  right  of  way,  either  by  itself  or  in 
conjunction  with  another  company,  where  such  line  is  con- 
structed in  good  faith,  either  for  the  use  and  benefit  of  the  rail- 
road, in  the  operation  thereof,  and  to  facilitate  its  business  or 
is  reasonably  necessary  for  that  purpose,  and  such  line  is  not  an 
additional  burden  to  abutting  owners,  entitling  them  to  com- 
pensation. When  private  property  is  taken  for  railroad  pur- 
poses the  company  does  not  merely  acquire  an  easement  for 
laying  the  track  thereon  and  the  running  of  cars  over  the  same, 
but  also  acquires  the  right  to  construct  any  building  or  erect 


iDailey  v.  State,  61  Ohio,  348, 
37  N.  E.  710,  6  Am.  Elec.  Cas.  196; 
Clausen  &;  Sons'  Brewing  Co.  v.  B. 


&  0.  Teleg.  Co.  (N.  Y.  Sup.  Ct., 
Chambers,  1884),  2  Am.  Elec.  Cas. 
214. 
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any  structures  thereon  which  tend  to  facilitate  its  business.- 
While  the  railroad  company  may,  however,  construct  a  line  for 
the  foregoing  purposes,  yet  the  construction,  by  another  eoin- 
pany,  of  a  telegraph  line  over  the  railroad  right  of  way,  which 
is  not  reasonably  necessary  for  the  purposes  of  the  railroad, 
but  the  main  object  of  which  is  to  establish  an  extensive  line 
of  communication,  for  general  commercial  piu^poses,  will  create 
an  additional  servitude  upon  the  adjoining  land,  entitling  the 
owners  thereof  to  compensation,  in  those  cases  where  the  rail- 
road company  has  acquired  merely  an  easement,  and  the  fee 
to  the  soil  remains  in  the  abutting  owners.*  This  view  is  af- 
firmed in  a  recent  case  in  North  Carolina,*  wherein  it  is  de- 
cided that  a  grant  by  a  land  owner  of  a  "  right  of  way  and 
easement "  to  a  railroad  company  for  the  purpose  of  "  sur- 
veying, building,  constructing,  operating,  altering,  improving 
and  repairing,"  a  branch  road  only  confers  the  right  to  erect 


2  Western  Un.  Teleg.  Co.  v.  Rich, 
19  Kan.  517,  1  Am.  Elec.  Cas.  271. 
"  A  telegraph  line,  if  not  indispen- 
sable to  a  railroad,  tends  so  much 
to  facilitate  its  business,  and  to  the 
speedy  and  safe  running  of  its 
trains,  that  the  railroad  company 
has  a  right  to  build  it,  to  use  its 
right  of  way  therefor,  and  to  re- 
move all  obstructions  thereon  to  its 
fullest  and  most  uninterrupted  and 
beneficial  use.  Although  it  may 
have  but  an  easement  in  the  land, 
and  that  easement  limited  to  its  use 
for  railroad  purposes,  yet  a  tele- 
graph is  so  convenient,  if  not  indis- 
pensable, that  it  may  cut  do^oi 
every  tree  and  bush  on  the  right  of 
way,  if  necessary  for  the  most  con- 
stant and  efficient  use  of  a  telegraph 
line,  built  by  it  over  and  upon  such 
right  of  way,  just  as  it  may  dig 
away  a  hill,  or  fill  up  a  ravine,  for 
the  sake  of  a  water-tank  or  a  sta- 
tion-house. By  so  doing  it  gives 
the  adjacent  landowner  no  claim 
for  damages,"  per  Brewer,  J.  The 
opinion  was  extensively  quoted  from 
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and  followed  in  American  Teleph. 
&  Teleg.  Co.  v.  Pearce,  71  Md.  535, 
3  Am.  Elec.  Cas.  169,  18  Atl.  910; 
United  States  v.  Western  Un.  Teleg. 
Co.,  50  Fed.  28. 

3  American  Teleph.  &  Teleg.  Co. 
V.  Pearce,  71  Md.  535,  3  Am.  Elec. 
Cas.  179,  18  Atl.  910,  per  Miller, 
J.;  Prather  v.  Western  Un.  Teleg. 
Co.,  89  Ind.  501;  Western  In. 
Teleg.  Co.  v.  Rich,  19  Kan.  517,  I 
Am.  Elec.  Cas.  271.  See,  also,  Chi- 
cago M.  A  St.  P.  Ry.  Co.  v.  Snyder, 
120  Iowa,  532,  95  N.  W.  183,  8  Am. 
Ele«.  Cas.  284,  holding  in  such  a 
case  that  though  an  additional 
servitude  is  created  the  owner  of 
the  fee  is  not  entitled  to  an  ac- 
counting of  the  rents  and  profits  re- 
ceived by  the  railroad  corapanf 
from   the   telegraph   company. 

*  Hodges  v.  Western  Union  Teleg. 
Co.,  133  N.  C.  225,  45  S.  E.  672, 
citing  Joyce  on  Elec.  Law,  §  233- 
This  citation  is,  however,  evidently 
due  to  a  mistake  in  printing  ^nd 
should  be  §  323. 
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§§  324,  325 


and  use  such  telegraph  poles  and  lines  as  are  reasonably  neces- 
sary for  the  purpose  for  which  the  easement  was  granted,  and 
that  the  construction  of  a  line  of  telegrapli  by  another  com- 
pany, under  a  contract  with  the  railroad  company,  consisting 
of  larger  poles  and  more  wires  than  is  reasonably  necessary  for 
the  enjoyment  of  the  franchise  granted  to  the  railroad  com- 
pany is  an  additional  burden  upon  the  land  of  the  abutting 
owner.  If,  however,  the  fee  is  in  the  railroad  company,  there 
could  be  no  recovery  by  the  abutting  owner.^  A  portion  of 
the  right  of  way  of  a  railroad  may  be  condemned  by  a  tele- 
graph company  for  its  right  of  way  for  its  poles  and  wires 
where,  by  the  use  of  the  portion  appropriated,  the  use  of  the 
way  for  the  railroad  company  will  not  be  destroyed  or  inter- 
fered with.® 

§  324.  Telegpraph  over  railroad  right  of  way  —  Compensation 
to  railroad.—  A  telegraph  company  which  has  accepted  the  pro- 
visions of  the  Post  Roads  Act  may  construct  its  line  along 
a  railroad  right  of  way,  but  must  make  compensation  to  the 
railroad  therefor.  The  fact  that  the  uses  of  a  railroad  are  of 
a  public  nature,  and  that  the  State  exercises  control  over  it 
for  certain  purposes,  and  that  in  consequence  of  these  uses  the 
State  authorizes  it  to  condemn  private  property,  does  not  re- 
lieve the  property  thus  acquired  of  its  character  as  private 
property,  though  owned  by  the  railroadJ 


§  325.  Telegraph  over  railroad  right  of  way  —  Compensation 
to  railroad  —  Cases. —  The  amount  of  compensation  to  which 
the  railroad  company  is  entitled,  where  a  telegraph  company 
appropriates  part  of  its  right  of  way  for  the  construction  of 
a  telegraph  line,  must  depend  upon  the  circumstances  of  each 
particular  case.     As  a  general  rule,  however,  the  measure  of 


5  Prather  v.  Western  Un.  Teleg. 
Co.,  89  Ind.  501. 

0  Southwestern  Teleg.  &  Teleph. 
Co.  V.  Gulf,  C.  &  S.  F.  R.  Co.  (Tex., 
1899),  52  S.  W.  106. 

7  Atlantic  and  Pacific  Teleg.  Co. 
V.  Chicago,  Rock  Island  &.  Pacific 
R.  Co.,  6  Biss.  (U.  S.)  158,  1  Am. 
£lec.  Cas.  Ill,  per  Drummond,  J.; 


Southwestern  R.  Co.  v.  Southern, 
etc.,  Teleg.  Co.,  46  6a.  43,  12  Am. 
Rep.  685,  1  Am.  £lec.  Cas.  32; 
Postal  Teleg.  Cable  Co.  v.  Morgan's 
La.  &  T.  R.  &  SS.  Co.,  49  La.  Ann. 
58,  21  So.  183;  American  Teleph.  & 
Teleg.  Co.  v.  Pearce,  71  Md.  535,  18 
Atl.  910,  3  Am.  Elec.  Cas.   169. 
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damages  is  to  be  deteimined  by  the  extent  to  which  the  right 
of  way  of  the  railroad  company  is  injured  or  impaired  by  the 
appropriation  and  use  of  its  right  of  way  by  the  telegraph  com- 
pany.* In  a  recent  case  it  is  said  that  "  the  measure  of  com- 
pensation should  be  the  amount  which  the  right  of  way  of  the 
railroad  company  for  railroad  purposes  is  diminished  in  value 
by  the  proposed  easement  of  the  telegraph  company,  or,  in 
other  words,  the  amount  of  the  decrease  in  the  value  of  the 
use  of  such  right-  of  way  for  railroad  purposes  which  will  be 
caused  by  the  appropriation  of  an  easement  on  the  same  for 
the  purpose  of  erecting  and  maintaining  a  telegraph  line 
thereon.*  And  in  another  case  it  is  declared  that  the  measure 
of  damages  is  the  value  of  the  land  actually  taken  and  the  ex- 
tent to  which  the  value  of  the  use  of  the  right  of  way  by  the 
railway  company  is  diminished  "by  its  use  by  the  telegraph 
company.*®  Where  the  railroad  lay  through  an  agricultural 
section  of  the  country,  and  the  use  of  its  right  of  way  for 
railroad  purposes  was  not  interfered  with  or  impaired  by  the 

and  between  the  poles  but  the  ex- 
tent to  which  the  value  of  the  use 
of  that  part  of  the  right  of  waj 
between  the  poles  and  under  the 
wires  for  railroad  purposes  'a  di- 
minished by  its  use  by  the  telegraph 
company.  The  space  between  the 
poles  is  not  occupied  by  the  tele 
graph  company;  the  railway  com- 
pany still  has  the  right,  notwith- 
standing the  construction  of  the 
telegraph  line,  to  use  this  interval 
of  space.  It  cannot  be  said  that  the 
land  between  the  poles  is  taken 
where  the  railway  Qompany  has  not 
been  excluded  from  its  posseasion, 
but  has  a  right  to  use  this  particu- 
lar part  of  its  property  for  any 
lawful  use  just  as  it  had,  before 
the  construction  of  the  telegraph 
line,  with  the  limitation  of  the  bor- 
den  imposed  thereon  for  the  neces- 
sary purposes  of  the  telegraph  com- 
pany as  designated  in  its  notice  of 
condemnation/' 


•  Mobile  &  O.  R.  Co.  v.  Postal 
Tel^.  Cable  Co.  (Miss.,  1S99),  26 
So.  370;  Cleveland  C.  C.  &  St.  L. 
R.  Co.  V.  Ohio  PosUl  Teleg.  Cable 
Co.,  68  Ohio  St  306,  67  N.  E.  800, 
8  Am.  Elec  Cas.  252;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Southwestern  Teleg.  & 
Teleph.  Co.  (Tex.,  1899),  52  S.  W. 
86;  Texas  &  N.  0.  R.  Co.  v.  Postal 
Teleg.  Cable  Co.  (Tex.,  1899),  62 
S.  W.  108. 

•  Cleveland  C.  C.  &  St.  L.  R.  Co. 
V.  Ohio  Postal  Teleg.  Cable  Co.,  68 
Ohio  St.  306,  67  N.  E.  890,  8  Am. 
Elec.  Cas.  252,  per  Price,  J. 

10  Atlantic  Coast  Line  R.  R.  Co. 
V.  Postal  Teleg.  Cable  Co.,  120  Ga. 
268,  48  S.  E.  15,  per  Evans,  J.,  who 
further  says  in  this  connection: 
"  The  telegraph  company  must  pay 
for  the  land  taken  and  the  damage 
sustained  by  the  railway  company 
by  the  construction  and  mainte- 
nance of  the  telegraph  line.  The 
damage  thus  sustained  is  not  the 
value  of  the  land  under  the  wires 
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appropriation  of  a  portion  for  telegraph  purposes,  it  was  held 
that  only  nominal  damages  could  be  recovered.*^  It  has  also 
been  held  that  the  measure  of  damages  in  such  case  is  the  value 
of  the  land  actually  taken  by  the  poles,  and  not  that  lying 
under  the  wires.*  ^  In  another  case  it  has  been  held  that  in 
estimating  the  damages,  the  value  of  the  right  of  way  to  the  * 
railroad  for  its  own  use  or  for  the  purposes  of  sale,  and  any 
special  damage  in  addition  thereto,  were  the  basis  of  arriving 
at  the  damages  sustained  by  the  railroad  company.^*  And 
again  it  is  said  that  the  telegraph  company  must  make  com- 
pensation proportionately  for  the  cost  and  expense  of  the  rail- 
road company  in  putting  in  condition  the  right  of  way.  It 
cannot  avail  itself  of  improved  conditions  without  compensa- 
tion.** But  in  another  case  it  was  held  that  the  telegraph 
company  need  not  make  compensation  for  such  cost  and  ex- 
pense, it  not  appearing  that  the  railroad  company  had  been 
at  any  expense  so  far  as  the  right  of  way  the  telegraph  com- 
pany sought  to  appropriate  for  its  line  was  concerned,  and  the 
telegraph  company  having  stated  in  its  petition  that  it  did  not 
intend  to  construct  its  line  upon  any  portion  of  the  railroad 
right  of  way  which  had  been  transformed  for  the  purpose  of 
the  roadbed.***  And  in  two  later  cases  it  is  held  that  the  ex- 
pense to  the  railroad  company  in  clearing  its  right  of  way  are 
not  to  be  considered  in  estimating  the  damages  for  an  appro- 
priation of  a  right  of  way  for  a  telegraph  line.*®  The  value 
to  a  telegraph  Company  or  the  peculiar  advantage  which  it  may 
derive  from  the  use  of  the  railroad  right  of  way,  are  not  an 


"Mobile  &  O.  R.  Co.  v.  Postal 
Teleg.  Cable  Co.,  101  Tenn.  62,  41 
L.  R.  A.  403,  46  S.  W.  671,  10  Am. 
&  Eng.  R.  Cas.  (N.  S.)  67,  8  Am. 
&  Eng.  Corp.  Caa.   (N.  S.)   505. 

12  St.  Louis  &  C.  R.  Co.  V.  Postal 
Teleg.  Co.,  173  111.  608,  61  N.  E. 
382. 

18  Postal  Teleg.  Cable  Co.  v.  Ala- 
bama &  Vicksburg  Ry.  Co.,  68 
Miss.  314,  8  So.  375. 

14  Postal  Teleg.  Cable  Co.  v.  Mor- 
gan's 1^.  &  Tex.  R.  &  SS.  Co.,  49 
La.    Ann.    .)8.    21    So.    183,    0    Am. 


Elec.  Cas.  185,  per  McEnery,  J.  It 
was  also  held  in  this  case  that  the 
inconvenience  occasioned  the  rail- 
road company  was  an  element  to  be 
considered  in  arriving  at  the  gen- 
eral estimate  of  the  damages. 

IS  St.  Louis  &  C.  R.  Co.  v.  PosUl 
Teleg.  Co./ 173  lU.  608,  61  N.  E. 
382. 

le  Texas  &  N.  O.  R.  Co.  v.  Postal 
Teleg.  Cable  Co.  (Te.x.,  1899),  52  S. 
W.  108;  Southwestern  Teleg.  & 
Teleph.  Co.  v.  Gulf.  C.  &  S.  F.  R. 
Co.    (Tex.,   1899),  52  S.   W .  100. 
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element  to  be  considered  in  awarding  damages.'^  And  in  a^ 
riving  at  the  value  of  the  land  actually  appropriated,  the  gen- 
erable  salable  value  of  the  right  of  way  for  other  uses  than 
that  to  which  it  is  applied  by  the  railway  company  cannot  be 
considered.^®  And  in  this  connection  it  is  declared  that  the 
question  is  how  much  the  land  has  been  damaged  by  the  erec- 
tion of  the  telegraph  line  along  the  railroad  right  of  way,  and 
not  what  the  property  would  be  worth  to  the  most  advantageous 
use  to  which  it  could  be  put  and  that  the  damages  are 
only  nominal  where  such  right  of  way  is  not  interfered  with 
by  the  telegraph  line.^®  And  the  fact  that  the  railroad  com- 
pany may,  at  some  future  time,  desire  to  use  the  portion 
sought  for  by  the  telegraph  company,  for  the  construction  of 
another  track  or  some  necessary  appurtenance  to  the  mainte- 
nance and  operation  of  its  line,  is  not  to  be  considered  as  an 
element  of  damages.  And  this  is  especially  true  where  the 
telegraph  company  has  agreed  in  its  petition  to  reconstruct  its 
line  on  any  portion  of  the  right  of  way  that  the  railroad  com- 
pany may  designate,  if  at  any  future  time  the  latter  desires  to 
use  the  portion  sought  to  be  appropriated.^  In  Louisiana  it 
is  held  that  a  telegraph  company  in  such  case  will  be  obliged 
to  pay  only  the  value  of  the  use  and  occupation  of  the  prop- 
erty it  appropriates  for  its  right  of  way.^^  Under  the  Vi^ 
ginia  statute  conferring  the  right  upon  a  telegraph  company 
to  contract  with  the  owner  of  property,  or  of  any  interest  or 
easement  therein,  for  a  right  of  way  for  its  line'fe,  and  providing 
that  in  case  of  failure  to  agree  it  shall  be  entitled  to  the  right 
of  way  upon  making  just  compensation  in  the  manner  pro- 
vided for  the  acquisition  of  lands  by  an  internal  improvement 
company,  the  telegraph  company,  where  it  cannot  agree  with  a 
railroad  company  as  to  the  use  of  a  portion  of  the  latter's  right 

17  Texas  &  N.  0.  R.  Co.  v.  Postal  gon  S.  L.  R.  Co.,  23  UUh,  474,  65 

Teleg.  Cable  Co.  (Tex.,  1899),  52  S.  Pac.  735,  740. 

W.    108;     Southwestern    Teleg.    A  20  St.  Louis  &  C.  R.  Co.  v.  Postal 

Teleph.  Co.  v.  Gulf,  C.  &  S.  F.  R.  Teleg.   Co.,   173   lU.   508,  61  N.  E. 

Co.   (Tex.,  1899),  52  S.  W.  106.  382. 

i«  Atlantic  Coast  Line  R.  Co.  v.  21  Postal     Teleg.     Cable    Co.    v. 

Postal    Teleg.    Cable    Co.,    120    Ga.  Louisiana  W.  R.  Co.,  49  La.  Ann. 

268,  48  S.  E.   16.  1270,  22  So.  219. 

10  Postal  Teleg.  Cable  Co.  v.  Ore- 
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of  way,  is  entitled  to  the  appointment  of  commissioners  to  de- 
termine the  just  compensation.^^ 

§  325a.  Same  Subject  —  Where  change  in  location  of  poles 
may  be  required. —  What  may  be  said  to  be  the  generally  ac- 
cepted rule  as  to  the  measure  of  damages  where  a  telegraph 
company  seeks  to  construct  its  line  along  the  right  of  way  of 
a  railroad  company,  that  is,  that  the  amount  of  compensation 
should  be  determined  by  the  extent  to  which  the  right  of  way 
of  the  railroad  company  is  injured  or  impaired,  or  in  other 
words,  that  the  decrease  in  the  value  of  the  use  is  the  measure 
of  damages,^^  is  held  not  to  be  affected  by  the  fact  that  it  is 
provided  by  statute  that  the  telegraph  company  may  be  re- 
quired by  the  railroad  company  to  yield  possession  and  locate 
its  poles  elsewhere  upon  notice  from  the  latter  company  that 
it  needs  for  railroad  purposes  all  or  part  of  the  groiind  occu- 
pied by  the  former  company.  In  a  recent  case  in  Ohio  in 
which  this  question  arose  it  was  said :  "  From  the  best  light 
we  have  upon  the  law  applicable  to  this  case,  we  believe  the 
measure  of  compensation  should  be  the  amount  which  the 
right  of  way  of  the  railroad  company  for  railroad  purposes  is 
diminished  in  value  by  the  proposed  easement  of  the  tele- 
graph company,  or,  in  other  words,  the  amount  of  the  de- 
crease in  the  value  of  the  use  of  such  right  of  way  for  rail- 
road purposes  which  will  be  caused  by  the  appropriation  of 
an  easement  on  the  same  for  the  purpose  of  erecting  and 
maintaining  a  telegraph  line  thereon.  It  may  be  said  that 
this  rule  should  be  modified  or  limited  in  its  application,  be- 
cause of  the  provision  in  the  statute  authorizing  the  appro- 
priation whereby  the  railroad  company  at  any  future  time 
may  notify  the  telegraph  company  that  it  needs  for  railroad 
purposes  a  part  or  all  of  the  ground  occupied  by  it,  in  which 
event  the  telegraph  company  is  required  to  yield  possession 
and  locate  elsewhere.  We  think  there  should  be  no  modification 
for  that  reason.  The  appropriating  company,  desiring  to 
avail  itself  of  a  statute  containing  such  a  provision,  assumes 
all  the  risks  of  being  ousted  in  whole  or  in  part,  and  ventures 
upon  gaining  possession  and  holding  it  against  the  will  of  the 

22  Postal     Teleg.     Cable     Co.     v.      32  S.  E.  468,  1  Va.  S.  C.  Rep.  89. 
Farmvillc  &  p.  R.  Co.,  96  Va.  661,  28  Sec  §  326  herein. 

548 


§§326-328  ABUTTING    OWNEBS 

railroad  company.  The  latter  does  not  welcome  the  new  com- 
panion, and  it  may,  in  course  of  time,  be  asked  to  give  way 
to  the  needs  of  the  railroad.  But  it  may  not  comply,  and  liti- 
gation will  follow  to  secure  a  full  possession  to  the  owner  of 
the  right  of  way.  Of  the  probability  of  these  sequences,  the 
telegraph  company  has  full  knowledge,  and  it  cannot  insist  that 
such  probable  results  should  mitigate  the  compensation  to  be 
paid  for  the  right  of  appropriation."  ^* 

§  326.  Telephone  line  —  Heasure  of  damages  —  ConBtmetioa 
of.—  The  measure  of  damages  for  the  construction  of  a  tele- 
phone line  along  a  public  highway  is  held  to  be  the  difference 
in  the  market  value  of  the  land  before  and  after  the  construc- 
tion of  such  line.^*  Where  nominal  damges  have  been 
awarded  to  an  abutting  owner  for  the  injury  sustained  by  the 
constructing  of  a  telephone  line  in  front  of  his  property,  and 
he  has  accepted  the  same,  he  is  precluded  from  subsequently 
maintaining  another  action  for  the  same  injury  on  the  ground 
that  he  has  not  received  adequate  compensation,  since,  in  award- 
ing damages  for  an  injury  which  is  of  a  permanent  nature, 
the  damages  are  assessed  both  in  view  of  past  and  of  probable 
future  injury.^ 

§  327.  Land  condemned  for  water  main  —  Telephone  addi- 
tional servitude. —  Where  land  is  condemned  for  the  purpose  of 
constructing  a  water  main  from  the  pumping  station  of  its  sys- 
tem to  the  distributing  station,  it  is  held  that  the  construction 
of  a  telephone  over  the  same  line  will  entitle  the  party  whose 
land  was  appropriated  for  the  former  purpose  to  additional 
compensation.^^ 

§  328.  Electric  light  companies  —  Use  of  streets  —  Similar 
to  gas  companies. —  The  use  of  the  streets  for  the  erection  of 
poles,  and  the  stringing  thereon  of  wires,  is  very  similar  to 

24  Cleveland,  C.   C.  &  St.  L.  Ry.  -'«  Brown   v.   Southwestern  Teleg. 

Co.  V.  Ohio  Postal  Teleg.  Cable  Co.,  &   Teleph.   Co.,    17   Tex.  Civ.  App. 

67   Ohio  St.   306,   67   N.   E.   890,  8  433,  44  S.  W.  59. 
Am.  Elec.  Cas.  2^2,  per  Price,  J.  27  Spokane    v.    Colby,    16   Wash. 

25Hankey  v.  Philadelphia  Co.,  5  610,  48  Pac.  248, 
Ponn.  Super.  Ct.  148,  41  Week.  N. 
of  Cas.  27. 
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that  of  laying  pipes  for  the  supply  of  light  by  means  of  gas. 
In  each  the  object  to  be  accomplished  ia  the  same,  that  is,  to 
supply  light  for  the  streets^  or  for  private  individuals  or,  as 
in  most  cases,  for  both  purposes.  The  main  difference,  so  far 
as  the  use  of  the  streets  is  concerned,  is  that  one  is  a  use  of 
the  streets  below  the  surface,  while  the  other  accomplishes  the 
same  results  by  means  of  poles  and  wires  above  the  surface. 
This  difference  is  one  as  to  the  mode  of  exercising  the  use, 
rather  than  one  as  to  the  use  itself.  The  use  of  the  streets 
under  proper  authority  for  the  laying  of  gaspipes  thereon  is 
not  such  an  additional  burden  as  will  entitle  the  owner  to  com- 
pensation.^ 

§  329.  Electric  lii^ht  line  —  Whether  additional  burden  — 
Public  lighting  —  City  streets.—  The  use  of  city  streets  for  the 
purpose  of  supplying  light  for  the  benefit  of  the  traveling  pub- 
lic is  a  proper  street  use.  This  has  been  held  in  the  case  of 
laying  gaspipes ;  ^  but  it  has  been  contended  that  the  erec- 
tion of  electric  light  poles  and  stringing  of  wires  thereon, 
though  for  the  same  purpose,  is  an  additional  burden,  since 
they  are  above  the  surface  of  the  street,  and  thus  are  an  ex- 
clusive appropriation  of  the  same  to  the  hindrance  of  travel 
thereon,  and  constitute  an  additional  burden  entitling  the  abut- 
ting owner  to  compensation.  This  question  has  arisen  sev- 
eral times  in  New  York,  and  on  each  occasion  it  has  been  held 
that  poles  and  wires  erected  for  the  purpose  of  lighting  city 
streets  are  a  public  use,  and  constitute  no  additional  burden. ^^ 


««Crooke  v.  Hatbusb  Water- 
Works,  29  Hun  (N.  Y.),  245,  2 
DiH.  on  Mun.  Corp.,  §  891,  note;  In 
Bloomfield  &  R.  Nat.  Oas  L.  Co.  ▼. 
Calkins,  62  N.  Y.  3S6,  it  was  held 
necessary  to  obtain  the  consent  of 
the  abutting  owner  or  make  com- 
pensation to  him  in  order  to  lay 
gaspipes  in  a  rural  highway. 

»  See  I  328,  herein. 

soTuttie  ▼.  Brush  Elec.  Slum. 
Co.,  50  N.  Y.  Super.  Ct.  464,  1  Am. 
Elec.  Cas.  508.  This  was  an  action 
for  a  permanent  injunction  to  re- 
strain   the   erection   of   poles    and 

35 


wires  in  certain  streets  in  New 
York  city.  It  appeared  that  the 
defendant  had  a  contract  with  the 
city  for  the  lighting  of  certain 
streets.  The  Act  of  1813,  under 
which  the  particular  street  in  ques- 
tion was  opened,  provided  that  the 
fee  to  the  street  was  to  vest  in  the 
city  in  trust,  to  be  appropriated 
and  kept  open  in  like  manner  as 
the  other  public  streets  in  said  city 
are,  and  of  right  ought  to  be. 
Prior  to  1813  the  city  had,  by  ordi- 
nance, provided  for  the  lighting  of 
the  streets.    ''The  trust  on    which 
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In  Mississippi  it  is  decided  that  when  property  is  condemned 
or  dedicated  to  public  use  as  a  street  the  city  acquires  the 
right  to  light  the  same  as  an  incident  to  the  right  of  public 
passage,  and  that  it  follows  that  the  municipality  may  auAoT^ 
ize  some  other  person  to  furnish  lights  for  that  purpose  with- 
out liability  to  an  abutting  owner  for  damages  for  the  erection 
of  the  necessary   appliances.*^     In   an   electric   railway  case 


the  city  held  the  streets  was  that 
they  were  to  be  appropriated  for  the 
purpose  that  the  streets  of  said  city 
were  at  that  time  used,  viz.,  among 
others    for    lighting     the    streets. 

*  *  *  If  the  city  authorities  had 
erected  the  poles  for  the  purpose  of 
supplying  the  streets  with  light,  it 
is  evident  that  plaintififs  could  not 
complain.  Such  a  use  of  the  streets 
would  have  been  within  the  express 
words  and  conditions  of  the  grant, 
and  just  such  a  use  as  that  for 
which  the  city  held  the  streets,  viz., 
for  the  purpose  of  a  public  street. 
The  fact  that  when  the  act  was 
passed,  the  lamps  were  oil  placed 
on  poles,  and  no  poles  were  needed 
to  carry  the  conductors  to  such 
lamps,  would  not  prevent  the  city, 
when  an  improved  method  of  light- 
ing the  streets  had  been  discovered, 
from  using  such  improved  method. 

•  *  *  It  cannot  be  seriously 
maintained  tnat  the  structure  here 
erected  closes  the  street  to  any  ap- 
preciable extent,  nor  that  such 
poles  seriously  afifect  the  light  or  air 
of,  or  the  right  of  access  to,  plain- 
tiff's property,  but  such  use  of  the 
streets  is  entirely  consistent  with 
the  use  of  the  street  as  a  street,  and 
is  not  such  a  structure  as  is  sub- 
versive of  and  repugnant  to  the 
uses  of  the  street  as  an  open  public 
street,"  per  Ingraham,  J.  People 
ex  rel.  McManus  v.  Thompson,  65 
ITow.  Pr.  (N.  Y.)  407,  affd.,  32 
Hun  (N.  Y.),  93,  1  Am.  Elec.  Cas. 
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554,  was  an  application  for  man- 
damus to  compel  removal  of  electnc 
light  pole.  Motion  was  denied. 
Tiffany  v.  U.  S.  Ilium.  Co.,  51  N. 
T.  Super.  Gt  286,  which  says  that 
the  use  of  the  streets  for  public 
lighting  is  a  public  use.  This  ease 
was  an  appeal  from  an  order  re- 
straining the  construction  of  elec- 
tric light  pole  in  front  of  abutting 
owners'  premises.  Order  was  af- 
firmed on  ground  that  it  was  not 
consistent  with  the  testimony  that 
this  particular  pole  and  wire  was 
not  necessary  for  the  public  use. 
Johnson  v.  Thomson-Houston  Elec. 
Co.,  54  Hun  (N.  Y.),  469,  28  N,  Y. 
St.  R.  295,  7  N.  Y.  Supp.  716.  3 
Am.  Elec.  Cas.  203,  reversing  judg- 
ment of  lower  court  requiring  re- 
moval of  an  electric  light  pole  from 
street.  Electric  Construction  Co.  v. 
Heffeman,  34  N.  Y.  St.  R.  436,  12 
N.  Y.  Supp.  336,  Mem.,  58  Hun 
(N.  Y.)  605,  3  Am.  Elec  Cas.  207. 
The  court,  in  this  case,  affirmed  an 
order  granting  an  injunction  re- 
straining an  abutting  owner  from 
cutting  down  electric  light  pole  in 
front  of  his  premises,  holding  thai 
there  was  nothing  showing  that  the 
pole  was  a  nuisa&oe  or  obstructed 
the  enjoyment  of  his  rights. 

31  Gulf  Coast  Ice  Mfg.  Co.  v. 
Bowers,  80  Miss.  570,  32  So.  113, 
8  Am.  Elec.  Cas,  226.  The  court 
said:  "The  authorities  are  quite 
uniform  that  a  city  or  town  niay 
light  its  streets  as  a  means  of  mak- 
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which  arose  in  New  Jersey,  the  court  said  in  reference  to 
erection  of  structures  in  streets,  "  There  can,  however,  be  no 
doubt,  I  think,  that  erections  may  be  lawfully  made  in  the 
streets  of  a  city,  for  the  purpose  of  lighting  them.  They  must 
be  lighted  at  night  to  make  their  use  safe  and  convenient,  and 
to  prevent  lawlessness  and  crime. *^  In  a  later  case  in  this 
State,  this  question  is  considered  with  reference  to  a  statute 
conferring  the  right  upon  a  municipality  to  occupy  the  streets 
with  poles  and  wires  for  public  lighting,  either  by  itself  or 

ing  them  more  safe  and  convenient 
for  public  travel.  The  right  to 
light  the  town  is  presumed  to  have 
been  acquired  and  paid  for,  as  in- 
cident to  the  right  of  public  pas- 
sage, when  the  property  was  con- 
demned or  dedicated  for  public  use. 
In  other  words  the  taking  of  land 
for  use  as  a  street  includes  not 
only  the  right  of  passage,  but  of 
securing  a  convenient  and  safe  pas- 
sage; to  light  it,  if  you  please,  for 
that  purpose.  It  is  not  a  new  tak- 
ing of  property  for  public  use,  but 
a  completing  to  that  extent  of  the 
uses  of  the  first  taking  by  adding 
appliances  included  within  it,  and 
now^  constructed  by  reason  of  the 
public  need.  Keasby,  Electric  Wires 
(2d  ed.),  §§  29,  76,  77,  82,  84; 
Lewis  Em.  Domain  (2d.  ed. ) ,  §  126 ; 
Palmer  v.  Electric  Co.,  168  N.  Y. 
234,  62  N.  E.  1092,  43  L.  R.  A.  672, 

7  Am.  Elec.  Cas.  298;  In  re  Public 
Lighting    (Mass.),   24   N.   E.    1084, 

8  L.  R.  A.  487  L  City  of  Newport  v. 
Newport  Light  Co.,  84  Ky.  166. 
While  the  lighting  of  the  streets  of 
a  city  may  be  a  great  convenience 
to  the  traveling  public,  especially 
under  some  conditions,  the  poles, 
wires  and  other  necessary  appli- 
ances for  so  doing  are  often  a  posi- 
tive inconvenience  to  the  abutting 
landowner,  considered  merely  as 
such.  But  the  proprietary  rights 
of  the  landowner,  whether  the  fee 


or  a  mere  easement  thereon  be  in 
the  public  (Theobold  v.  Railway 
Co.,  66  Miss.  279,  6  So.  230,  4  L.  R. 
A.  735,  14  Am.  St.  R.  564,  are 
greatly  modified  by  the  rights  of  the 
public,  which  is  entitled  to  a  free 
passage  over  the  street,  and  to  the 
benefit  of  lights  constructed  and 
operated  for  that  end.  ♦  •  ♦ 
It  is  said  the  poles  and  wires  of 
appellant  are  unsightly,  and  are  a 
disfigurement  to  the  property,  and 
an  especial  injury  in  that  it  ob-' 
struots  the  open  view  of  the  sea. 
Similar  erections  in  all  cities  and 
towns  present,  though  perhaps  in  a 
less  degree,  like  inconveniences  to 
the  owners  of  palatial  residences, 
but  disfigurements  of  this  kind  to 
property  are  not  the  subjects  of 
compensation,  or,  if  so,  they  are 
conclusively  presumed  to  have  been 
paid  for  upon  the  opening  of  the 
street  and  its  dedication  to  public 
use,"  per  Terral,  J. 

saHalsey  v.  Rapid  Transit  St. 
^j,  Co.,  47  N.  J.  Eq.  380,  20  Atl. 
859,  3  Am.  Elec.  Cas.  298.  That 
cities  and  towns  are  not  obligated 
to  light  highways  at  night,  see  Ran- 
dall V.  Easter  R.  Co.,  106  Mass. 
276,  8  Am.  Rep.  327;  Bailey  v. 
Philadelphia,  184  Penn.  St.  694,  41 
Week.  N.  of  Cas.  629,  39  Atl.  494, 
39  L.  R.  A.  837,  affg.  6  Penn.  Dist. 
K.  727,  20  Penn.  Co.  Ct.  R.  173. 
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through  parties  with  whom  it  may  contract.^^  This  was  an 
action  of  ejectment  by  an  abutting  owner  for  the  possession 
of  certain  land  in  front  of  his  property  which  was  occupied 
by  the  pole  of  an  electric  lighting  company,  and  the  court 
held  that  so  far  as  the  defendant  occupied  the  streets  ^th 
poles  and  other  appliances  for  public  lighting,  and  thereby 
excluded  the  plaintiff,  the  ouster  was  not  tortious,  and  a  ver- 
dict of  not  guilty  was  properly  directed.  And  in  a  case  which 
arose  in  Montaina,  which  was  an  appeal  from  one  of  the 
district  courts  which  had  granted  an  injunction  restraining 
an  electric  light  company  from  erecting  a  pole  in  an  alley 
upon  which  plaintiff's  property  abutted,  the  injunction  was 
dissolved,  the  court  holding  that  the  use  of  the  streets  of  a  city 
for  such  purpose  was  not  repugnant  to  the  general  use  to 
which  city  streets  may  be  put.^*  Although  in  the  Montana 
case  the  fee  to  the  alley  was  held  to  be  in  the  city,  yet  we  arc 
of  the  opinion  that  the  question  as  to  where  the  fee  to  the 
streets  is,  is  of  little  import  in  this  connection.  The  main 
object  of  the  dedication  or  taking  of  streets  is  for  the  purpose 
of  travel,  and  the  lighting  thereof  is  directly  in  line  of  the 
furtherance  of  that  purpose,  and  only  tends  to  make  them  rea- 
sonably safe  therefor.  Consequently  we  are  of  the  opinion 
that  the  erection  of  poles  and  stringing  wires  thereon,  cimvev- 
ing  a  current  of  electricity,  the  object  of  which  is  to  light  the 
streets,  is  a  proper  street  use,  and  constiutes  no  additional 
burden  entitling  the  abutting  owner  to  compensation. 

§  330.  Electric  light  poles  —  When  abutting  owner  entitled 
to  compenflation. —  The  abutting  owner  has  the  easements  of 
access,  light  and  air,  and  is  entitled  to  the  unobstructed  enjoy- 
ment thereof.  The  erection  of  any  structure  in  the  street 
which  materially  impairs  the  enjoyment  of  these  easements  will 
entitle  him  to  compensation.  So  the  court  refused  to  dissolve 
an  injunction  which  had  been  granted  restraining  an  electric 
light  company  from  erecting  a  pole  in  front  of  plaintiff's  prem- 
ises, which  created  a  hindrance  to  free  access  to  the  store." 

««  French  v.  Robb,  67  N.  J.  L.  260,  appeared  in  this  case  that  the  fee 

51  Atl.  509,  8  Am.  Elec.  Cas.  238.  to   the   alley   was   in  the  city  and 

3*I^eber  v.   Butte  General    Elee.  that  the  defendant  had  a  contract 

Co.,   16  Mont.   1,   5   Am.   Elec.   Cas.  to  light  the  streets  of  the  city. 

130,  39  Viw.  912,  per  Hunt,  J.     It  36  Tiffany    v.    United    6Ut«   A- 
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§  331.     Electric    light    poles  —  Rural    highways  —  Whether 
additional  servitude. —  Although  a  rural  highway  may  not  be 
subject  to  the  same  burdens  or  easements  as  city  streets,  yet 
in  its  dedication  or  appropriation  as  a  highway,  it  is  made  im- 
pliedly subject  to  such  uses  as  the  public  may  in  the  future 
require.     The  distinction  as  to  the  uses  of  city  streets  and  high- 
ways arises  out  of  the  necessary  requirements  of  the  public  in 
the  use  made  of  them.     We  have  seen  that  in  the  case  of  tele- 
graph or  telephone  lines  upon  rural  highways  the  weight  of  au- 
thority supports  the  conclusion  that  they  constitute  an  addi- 
tional servitude.*^     In  the  construction  and  maintenance  of 
poles  and  wires  of  an  electric  lighting  company,  upon  which  are 
suspended  wires  and  lamps  for  the  purpose  of  lighting  the 
highway,  however,  there  is  a  use  different  from  that  of  the  tele- 
graph or  telephone  lines.     In  the  case  of  the  latter  the  poles 
and  wires  are  not  used  in  any  sense  for  a  street  or  highway 
purpose.     The  primary  object  of  the  highway  is  for  the  use  of 
the  traveliTig  publiq  and  any  reasonable  means  tending  to  pro- 
mote the  safety  and  convenience  of  travelers  is  a  proper  use. 
The  lighting  of  many  of  the  country  highways  may  not  be  nec- 
essary, yet  in  a  large  number  of  cases,  a  rural  highway,  espe- 
cially where  a  main  avenue  of  communication  with  a  large  city, 
may  be  used  to  such  an  extent  for  the  purposes  of  travel,  that 
the  lighting  thereof  may  be  such  a  benefit  to  the  traveling  pub- 
lic, and  so  promote  its  safety  and  convenience  that  it  may  be 
said  to  be  a  necessity,  and  be  within  the  proper  uses  to  which 
a  highway  may  be  devoted,  and  for  which  an  abutting  owner 
is  not  entitled  to  compensation.     These  views  are  in  accord- 
ance with  those  expressed  in  a  decision  in  New  York.*^     In  this 
case  an  action  for  ejectment  had  been  brought  to  remove  the 
poles  and  wires  from  in  front  of  premises  of  the  plaintiff,  in 
whom  was  the  fee  to  the  center  of  the  highway,  subject  to  the 
easement  of  the  whole  public  therein.     The  defendant  was  an 
electric  light  company,  properly  authorized  to  erect  its  lines 
upon  the  streets  and  highways  of  the  town,  and  under  contract 

lum.  Co.,  67  How.  Pr.   (N.  Y.)   73,  sTPalmer   v.   Larchmont  Electric 

affd.,    51    N.   Y.   Super.   Ct.   280,    1       Co.,  158  N.  Y.  231,  43  L,  R.  A.  172, 

Am.  Elec.  Cas.  629.  52  N.   E.    1092,  31   Chic.  L.   News, 

»•  See  c.  XVI,  herein,  254,  revg.  6   App.   Div.    12,   39   N. 

Y.  Supp.  522,  6  Am.  Eleo.  Cas.  128. 
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to  the  town  to  furnish  light  for  public  streets  and  roads  therein. 
In  the  lower  court  it  had  been  held  that  the  erection  of  the  poles 
and  wires  in  rural  highways,  even  though  done  under  contract 
to  furnish  public  lighting,  could  not  be  done  without  compensa- 
tion to  the  abutting  owner. ^®  This  decision,  however,  was  re 
versed  by  the  Court  of  Appeals,  which  held  that  the  lighting  of 
a  highway  was  one  of  the  uses  to  which  public  ways  may  be 
devoted,  and  was  one  of  the  burdens  which  must  be  borne  as  an 
incident  to  the  right  of  the  public  traveling  over  the  way,  and 
that  the  abutting  owner  was  not  entitled  to  compensatioB.^' 
In  Pennsylvania,  however,  it  has  been  held  that  the  construc- 
tion of  an  electric  light  line  upon  a  rural  highway  is  not  within 
the  uses  contemplated  at  the  time  of  its  dedication  or  tak- 
ing.^® The  rule  as  to  the  erection  of  electric  light  poles  and 
wires  upon  a  rural  highway  for  the  purpose  of  private  ligluing 
and  also  for  public  lighting  where  the  highway  is  merely  a 
country-road  and  but  lightly  traveled  seems  clearly  to  be  that 
such  poles  and  wires  constitute  an  additional  burden,  entitling 
the  abutting  owner  to  compensation.  No  other  conclusion 
could  logically  be  drawn  consistent  with  the  decisions  from  the 
earliest  times  in  reference  to  an  abutter's  rights  in  country 
highways. 

§  331a.  Electric  light  poles  —  Private  alley  —  Private  light- 
ing.— The  erection  of  poles  and  the  stringing  of  wires 
thereon,  in  a  private  alley,  for  the  purpose  only  of  furnishing 
light  to  private  persons  imposes  a  new  and  additional  burden 
upon  abutting  owners  who  own  the  fee  to  the  alley  and  also 
upon  any  easement  consisting  in  the  use  of  the  alley  to  which 
other  property  owners  may  be  entitled.^* 


88  6  App.  Div.  (N.  Y.)  12,  39  N. 
Y.  Supp.  522,  6  Am.  Elec.  Cas.  128. 

89  158  N.  Y.  231,  43  L.  R.  A.  172, 
52  N.  E.   1092. 

40Haverford  Elec.  Light  Co.  v. 
Hart,  13  Penn.  Co.  Ct.  H.  369,  4 
Am.  Elec.  Cas.  148.  "  It  seems  clear 
to  us  that  the  use  which  an  electric 
company  makes  of  a  public  highway 
has  no  connection  with  the  purposes 
of  a  public  road,  and  was  not  a  use 
in  the  eontoniplation  of  the  owner 
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of  the  land  and  the  public  authbri* 
ties  when  the  land  was  appropri- 
ated," per  Swartz,  P.  J.  This  de- 
cision was  rendered  on  a  motion  to 
dissolve  a  preliminary  injiiDetion 
restraining  an  abutting  owner  from 
interference  with  certain  electric 
light  poles  erected  in  front  of  his 
property. 

41  Carpenter  v.  Capital  Electric 
Co.,  178  111.  29,  52  X.  E.  97:J,  7  Am. 
Elec.  Cas.  312,  so  holding  where  a 
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§  332.  Electric  light  poles  —  City  streets  —  Private  lighting. 
—  The  question  as  to  the  rights  of  an  abutting  owner  in  the 
case  of  the  use  of  the  street  by  an  electric  light  company  for 
its  poles  and  wires,  purely  for  the  purnose  of  supplying  light 
or  power  to  private  individuals,  it  having  no  contract  for 
street  lighting,  is  considered  in  a  recent  case  in  Ohio.  In 
tliis  case  it  was  contended  that  the  rules  applicable  to  a  coun- 
try highway  did  not  apply  in  the  case  of  city  streets,  where, 
under  the  statute,  the  fee  is  in  the  city.  In  this  connec- 
tion the  court  construed  the  statute  as  not  vesting  a  fee  simple 
in  the  municipality,  but  a  determinable  or  qualified  fee  and 
that  what  was  granted  to  the  city  was  to  be  held  in  trust  for 
street  uses  and  street  uses  only.'*^  The  court  then  proceeded 
to  consider  the  general  question  of  the  rights  of  abutting  own- 
ers and  declared  that  wliether  the  fee  is  in  the  abutting  owner 


strip  of  land  had  been  reserved  in 
deeds  for  the  purpose  of  an  alley 
it  being  declared  that  it  was  in- 
tended for  the  ordinary  purposes  of 
passage  and  repnssnge  and  not  for 
the  erection  of  any  such  permanent 
obstructions  as  the  stringing  of 
wires  in  the  manner  shown.  The 
court  here  said:  "The  erection  and 
u^«  of  telegraph  poles  in  a  public 
highway,  where  the  abutting  land- 
owner is  the  owner  of  the  fee  in 
the  highway,  constitutes  a  new 
servitude,  which  entitles  such  owner 
to  recover  damages  for  the  addi- 
tional use  thus  created.  Board  v. 
Bamett,  107  111.  507.  The  princi- 
ple which  is  applied  to  the  erection 
of  telegraph  poles  on  a  public  high- 
way, where  the  fee  of  the  highway 
to  the  center  thereof  is  in  the  abut- 
ting OTiTier,  and  to  the  stringing  of 
wires  upon  said  poles  over  the  high- 
way, applies  to  a  private  alley,  like 
that  here  under  consideration, 
where  the  fee  of  the  ground  is  in 
the  owner  of  the  pro^rty  abutting 
upon  the  alley.  It  is  immaterial  to 
inquire    whether   the   damages    are 


great  or  small.  It  is  suflScient  that 
file  property  rights  of  the  appel- 
lants are  interfered  with  in  a  man- 
ner detrimental  to  their  interests, 
as  the  owners  of  the  fee.  The  tak- 
ing possession  of  their  land  forcibly 
and  against  their  will  comes  within 
the  constitutional  inhibition  that 
private  property  shall  not  be  taken 
or  damaged  without  just  compensa- 
tion," per  Magruder,  J. 

42  See  Ohio  Rev.  St.,  §  2601, 
which  the  court  says  is  a  substan- 
tial reproduction  of  §  6  of  the  Act 
of  March  3,  18S3  (Swan  &  C.  St., p. 
1483).  It  is  as  follows:  "And 
thereupon  the  map  or  plat  so  re- 
corded shall  be  deemed  a  sufficient 
conveyance  to  vest  in  the  municipal 
corporation  the  fee  of  the  parcel  or 
parcels  of  land  designated  or  in- 
tended for  streets,  alleys,  ways, 
commons  or  other  public  uses,  to 
be  held  in  the  corporate  name  in 
trust  to  and  for  the  uses  and  pur- 
poses in  the  instrument  set  forth 
and  expressed,  designated,  or  in- 
tended." 
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or  the  public  the  right  of  the  public  is  for  road  or  street  pur- 
poses and  is  limited  to  such  control  as  is  necessary  to  accom- 
plish these  purposes^  which  in  the  case  of  country  highwa^^ 
is  accomplished  by  securing  free  passage  for  travel  and  reason- 
able maintenance  and  repair,  while  in  city  streets  the  neces- 
sary uses  and  consequent  control  is  the  same,  that  is,  for 
street  purposes.  The  court  then  decided  that  the  property  in- 
terest of  the  abutting  owner  was  protected  by  the  Constitution, 
which  provides  that  when  private  property  is  taken,  compen- 
sation must  be  first  made  in  money  or  secured  by  a  deposit 
of  money,  and  that  the  use  of  the  streets  for  the  erection  of 
poles  and  wires  for  the  purpose  of  supplying  light  or  power 
to  private  individuals  only,  amounted  to  a  diversion  of  the 
street  from  the  purposes  for  which  it  was  originally  designed 
and  that  if  the  street  could  be  used  for  the  purposes  designed 
as  against  the  will  of  the  owner,  it  must  be  upon  the  terms 
prescribed  by  the  Constitution.'*^     The  question,  also,  arose  in 


^sCallen  v.  Columbus  Edison 
Elec.  L.  Co.,  66  Ohio  St.  166,  64 
N.  E.  141,  8  Am.  Elec.  Cas.  243. 
Upon  the  question  of  whether  the 
right  of  the  abutting  owner  was  in 
the  nature  of  property  within  the 
meaning  of  the  constitution  and 
whether  such  use  is  a  proper  street 
use,  the  court  said:  ''What  is 
meant  by  the  word  'property '  ? 
If,  as  was  once  understood,  and  is 
still  understood  by  some,  it  means 
only  a  corporeal  thing,  as  a  horse 
or  a  piece  of  land,  then  a  negatire 
answer  to  the  question  would  seem 
to  follow.  If,  however,  the  true 
meaning  is  the  right  of  property 
in,  and  dominion  over,  the  specific 
thing,  then  we  would  seem  to  be 
led  to  a  different  answer.  That  the 
latter  meaning  is  the  true  one  ap- 
pears now  to  be  the  settled  doctrine. 
Under  this  definition  the  word 
'  property '  is  held  to  denote  certain 
rights  in  things  which  pertain  to 
persons,  and  which  are  created  and 
sanctioned  by  law,     •     •     ♦     Com- 
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ing  now  to  the  question  of  taking, 
it  is  to  be  admitted  that  it  hts 
been  held  necessary  to  the  idea  of  a 
taking  that  there  must  be  an  ex- 
clusive appropriation;  a  physical, 
tangible  appropriation  of  the  prop- 
erty of  another;  a  taking  of  the 
property  altogether.  *  •  •  But 
the  rule  more  frequently  held,  tnd 
we  think  the  more  enlightened  rule, 
is  that  this  limitation  of  the  term 
*  taking '  to  the  actual  physical  ap- 
propriation of  the  corpus  is  too 
narrow  a  construction  to  meet  tbe 
demands  of  justice,  and  that,  from 
the  very  nature  of  the  right  of 
user  and  exclusion,  it  is  evident 
that  they  cannot  be  materially 
abridged  without  necessarily  taUng 
the  owner's  property;  for,  if  the 
right  of  user  is  an  essential  ele- 
ment of  ownership  then  whatever 
physical  interference  annula  this 
right  takes  property.  •  •  * 
And  if  the  owner's  right  in  the 
street  be  property,  as  hereinbefore 
defined,  and  as  such   is  protected 
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one  of  the  Common  Pleas  Courts  of  Ohio,  upon  a  motion  to 
dissolve  an  injunction  issued  in  an  action  by  an  abutting  owner, 
restraining  an  electric  light  company  from  erecting  a  pole  in 
front  of  his  premises.  The  motion  was  overruled  on  the 
ground  that  the  use  of  the  street,  as  contemplated,  was  an  ad- 
ditional burden,  and  that  it  was  necessary  to  either  first  obtain 
the  consent  of  the  abutting  owner  or  make  compensation  to 
him.**  The  subject  has,  also,  been  referred  to  by  the  courts 
in  cases  involving  the  right  to  use  the  streets  by  electric  light 
companies  for  the  purpose  of  public  lighting.     In  one  case 


by  the  Constitution,  it  inevitably 
follows  that  the  attempt  by  a  pri- 
vate corporation,  in  order  to  ac- 
complish its  own  private  business 
purposes,  to  invade  that  right  by 
placing  in  the  street  in  front  of  the 
lot  permanent  erections,  which  will 
in  any  appreciable  degree  impair 
the  owner's  access  to  the  lot,  or 
otherwise  interfere  with  the  full  en- 
joyment of  the  lot  for  all  purposes 
to  which  it  is  adopted,  or  of  the 
street  itself,  such  an  invasion  is  an 
attempted  taking.  It  is  a  diversion 
of  the  use  of  the  street  from  the 
purpose  originally  designed  for  it. 
♦  *  ♦  The  electric  lighting  by 
defendant  is  not  of  the  streets  and 
for  the  city.  It  is  wholly  for  pri- 
vate use.  Hence  it  is  a  private 
purpose,  and  is  not  a  street  pur- 
pose in  any  aspect  of  it.  Its  use 
of  the  streets  is  not  such  as  was 
contemplated  by  the  original  dedi- 
cation. On  the  contrary,  the  main- 
tenance of  its  structures  devolves 
new  burdens  upon  the  land, —  bur- 
dens calculated  to  materially  impair 
the  rights  of  the  owner  in  the 
street.  The  plaintiff's  evidence 
tends  to  show  that  the  impairment 
of  the  value  of  plaintiff's  lot  would 
be  serious,  and  no  evidence  was 
offered  by  defendant  to  the  con- 
trary.   If    the     company     has   the 


right  to  plant  two  poles,  with  nine 
electric  lines  or  wires,  it  has  by 
the  same  authority  the  right  to 
plant  twenty  poles  with  ninety 
wires.  It  is  a  question  of  right 
and  right  only.  We  are  not  re- 
quired to  determine  whether  the 
impairment  will  be  much  or  little. 
If  it  is  appreciable  in  character  and 
amount,  the  plaintiff  is  entitled  to 
relief,"  per  Spear,  J. 

**  McLean  v.  Brush  Elec.  L.  Co, 
(Plamilton  Co.  Com.  Pleas,  1883), 
9  Cin.  Law  Bull.  65,  1  Am.  Elec. 
Cas.  483.  The  court  said,  per  Max- 
well, J;  "It  seems  to  me  clear  then, 
from  principle  and  authority,  that, 
although  the  uses  to  which  a  street 
may  be  put,  under  a  grant  for  street 
purposes,  may  include  not  only  the 
sewers,  water-pipes  and  gaspipes,  as 
these  are  all  put  under  the  ground, 
and  do  not  interfere  with  the  abut- 
ting lotowner,  it  is  equally  clear 
that  this  right  cannot  be  extended 
so  as  to  impose  any  burden,  no 
matter  how  slight,  on  the  original 
proprietor,  or  his  successor  in  the 
ownership,  of  the  abutting  lot,  un- 
less a  new  grant  be  made;  in  short, 
without  obtaining  the  consent  of  the 
abutting  lotowner  or  otherwise  ac- 
quiring  his   interest  in   the   high- 
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the  court  saj3 :  "  I  have  not  considered  it  necessary  to  deter 
mine  the  authority  of  the  defendants  *  *  *  to  use  the 
streets  for  the  purpose  of  supplying  electricity  to  private  per- 
sons. It  might  well  be  doubted  whether  such  a  use  was  one 
included  within  the  objects  of  the  grant  to  the  cit;^f,  and 
whether  the  legislature  or  the  corporation  would  be  authorized 
to  grant  to  private  parties  for  private  purposes  the  right  to 
obstruct  or  use  the  streets  which  are  held  by  the  city  in  trust, 
that  the  same  be  appropriated  a  public  street  forever ;  but  the 
determination  of  that  is  not  necessary  to  the  decision  of  this 
case."  *^  In  Tiffany  v.  The  United  States  Illuminating  Co., 
the  court,  in  considering  the  right  of  an  electric  light  company 
to  erect  poles  in  the  streets  of  New  York  city,  says:  "Its 
business  is  to  furnish  light  to  the  city  corporation  for  the  public 
lighting  of  the  streets,  and  to  private  individuals  to  light  pri- 
vate houses.  The  former  may  involve  a  public  and  ordinary 
use  of  the  street;  the  latter  would  involve  a  use  of  the  street 
for  private  purposes."  *®  In  another  case,  it  is  said :  "  That 
the  board  could  properly  authorize  its  erection,  for  the  purpose 
of  supplying  light  for  private  use,  may  well  be  doubted,  as  it 
could  not  devote  the  street  to  purposes  other  than  those  for 
which  it  was  intended,  without  compensation  to  the  owner."  ^' 
So  again,  the  subject  is  referred  to  as  follows :  "  We  are  not 
ready  to  say  that  proper  structures,  intended  to  supply  electric 
light  to  all  private  houses  which  might  need  it,  would  be  an 
unlawful  use  of  the  public  street."  ^®  Thus,  it  will  be  seen 
that,  aside  from  the  Ohio  case,  where  this  question  was  di- 
rectly before  the  court  for  consideration,  that  the  courts  have 
referred  to  the  right  of  an  electric  light  company  to  use  the 
streets  by  means  of  poles  and  wires,  for  the  purpose  of  furnish- 
ing light  to  private  parties,  as  being  doubtful.  It  can  hardly 
be  contended  that  the  use  of  streets  for  this  purpose  is  for  the 
furtherance  of  any  of  the  purposes  for  which  the  street  is 

"  little    V.    Brush    Elec.    Ilium.  N.   Y.   St.   R.   295,   7  N.  Y.  Supp. 

Co.,  50  N.  Y.  Super.  Ct.  464,  1  Am.  716,  3  Am.  Elec.  Cas.  205,  per  Mar 

Elec.  Cas.  516,  per  Ingraham,  J.  tin,  J. 

4«  Tiffany  v.  U.  S.  Ilium.  Co.,  51  *»  Electric    Construction   Co.   v. 

N.    Y.    Super.    Ct.    286,    per    Sedg-  Heffernan,  34  N.  Y.  St.  R.  436,  12 

wick,  C.  J.  N.  Y.  Supp.  336,  3  Am.  Elec.  Cas. 

*7  Johnson    v.    Thomson- Houston  209,    per    Learned,    P.    J.    See  c 

Elec.  Co.,  54  Hun   (N.  Y.),  469,  28  XIV,  herein. 
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dedicated  or  taken.  Tt  is  not  a  nse  in  aid  of  travel,  eora- 
merce,  or  the  communication  of  intelligence.  It  is,  however, 
an  occupation  of  a  portion  of  the  street  to  the  exclusion  of  the 
traveling  public,  in  so  far  as  the  portion  of  the  street's  sur- 
face occupied  by  it  is  affected,  and  is  an  encroachment  upon 
the  rights  of  the  abutting  owner,  of  which  he  should  not  be  de- 
prived, either  writhout  his  consent  or  in  pursuance  of  statutory 
provisions  prescribing  certain  prerequisites  to  the  taking  of 
private  property.  It  is  also  decided  in  this  connection  that 
the  contention  that  the  poles  are  a  proper  street  use  cannot  be 
aided  by  a  contract  for  the  placing  of  a  fire  alarm  box  upon 
one  of  the  poles.  "^^ 

§  333.  Electric  light  poles  —  Private  lighting  in  connection 
with  pnblic  lighting. —  We  have  stated  in  a  prior  section  ^^  that 
the  erection  of  poles  and  wires  for  the  purpose  of  lighting 
the  streets  does  not  constitute  an  additional  burden.  If,  how- 
over,  in  addition  to  the  use  of  the  streets  for  public  lighting, 
the  poles  and  wires  are  used  for  the  purpose  of  furnishing 
light  to  private  parties,  does  this  increased  use  constitute  an 
additional  burden  on  the  abutting  owner?  This  question  is 
considered  in  a  recent  case  in  Illinois,  wherein  it  is  decided 
that  the  erection  of  poles  and  the  stretching  of  wires  upon 
them  for  the  purpose  of  supplying  light  for  the  streets  and 
also  to  the  inhabitants  resident  thereon  is  a  proper  street  use, 
and  may  be  authorized  by  the  municipality  where  the  fee  to 
the  streets  is  in  the  municipality,  and  the  ordinary  use  of 
the  street  for  the  purpose  of  travel  is  not  thereby  materially 
obstructed.*^*     And  in  a  case  in  Mississippi,  where  a  prelim- 


4»  Callen  v.  Columbus  Edison 
Elec.  L.  Co.,  66  Ohio  St.  166,  64  N. 
E.  141,  8  Am.  Elec.  Cas.  24.3.  **  A 
fire  alarm  apparatus  is  strictly  a 
municipal  convenience.  It  does  not 
enter  necessarily  into  the  control  of 
streets,"  per  Spear,  J. 

50  §  329. 

51  McWethy  v.  Aurora  Elec.  L. 
&  P.  Co.,  202  111.  218,  67  N.  E.  9,  8 
Am.  Elec.  Cas.  220,  wherein  the 
court  says :  *'  The  poles  were  not 
being  placed  in  the  street   for   pri- 


vate commercial  purposes  alone, 
but  were  intended  to  serve  the  same 
purpose  as  lamp-posts  or  other 
moans  of  conducting  light  to  the 
streets  and  inhabitants  of  the  city 
residing  thereon,  which  are  public 
and  proper  uses.  Barrows  v.  City 
of  Sycamore,  150  111.  588,  37  N.  E. 
1096,  25  L.  R.  A.  535,  41  Am.  St. 
R.  400.  That  the  company  would 
derive  gain  from  their  use  in  no 
wav  distinguishes  them  from  street 
railways  or  other  means  of    publie 
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inary  mandatory  injunction  requiring  the  removal  of  electric 
light  poles  and  wires  was  sought  by  an  abutting  owner,  the 
oourty  after  deciding  that  the  use  of  the  streets  for  electric 
light  poles  and  wires  for  the  purpose  of  lighting  the  streets 
was  a  proper  street  use,  said  that  it  was  also  complained  that 
the  electric  light  system  was  partly  used  for  private  purposes, 
but  declared  that  all  the  poles  set  by  appellant  were  necessary 
for  executing  objects  of  public  convenience  and  that  in  such 
a  case  a  mandatory  injunction  was  not  an  appropriate  rem- 
edy.*^    An  analogous  question  is,  also,  considered  in  a  case 
which  arose  in  New  Jersey,  where  permission  had  been  given 
by  the  municipal  authorities  to  an  electric  street  railway  to 
erect  the  necessary  poles  and  wires  for  a  trolley  line,  pre- 
scribing as  a  condition  that  the  company  should  place  on  every 
other  pole  a  group  of  five  incandescent  lights  of  sixteen  can- 
dle-power each,  and  furnish  such  light  every  night     An  appli- 
cation was  made  for  an  injunction  restraining  the  erection  of 
the  poles  and  was  denied.     The  court,  referring  to  the  condi- 
tion as  to  furnishing  light  for  the  street,  said :     "  This  use  of 
the  poles  and  wires  would,  in  my  judgment,  legalize  their  erec- 
tion." *'     If,  however,  additional  poles  and  wires  were  erected, 
which  were  not  used  or  were  not  necessary  for  the  purpose  of 
street  lighting,  but  were  devoted  entirely  to  the  purpose  of 
conveying  a  current  of  electricity  for  private  lighting,  then  we 
think  the  same  rules  would  apply  as  to  these  particular  poles 


travel.  In  all  such  cases  private 
gain  accrues  to  the  individual  or 
corporation  operating  them.  Since 
the  discovery  and  use  of  electricity 
for  lighting  purposes,  it  has  gen- 
erally, if  not  universally,  been  held 
that,  the  fee  to  public  streets  being 
in  a  municipality,  with  general 
power  to  regulate  the  use  of  the 
same,  such  municipality  may  law- 
fully authorize  private  corporations 
or  individuals  to  erect  electric  light 
poles  on  its  streets,  and  stretch 
wires  upon  them,  in  order  to  pro- 
vide light  for  its  own  use  and  that 
of  its  citizens,  providing  that  in 
doing  so  they  do  not  materially  ob- 
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struct  the  ordinary  use  of  the 
streets  for  public  travel,"  per  Wil- 
kin, J. 

52  Gulf  Coast  Ice  Co.  v.  Bowers, 
so  Miss.  570,  32  So.  113,  8  Am. 
Elec.  €as.  226. 

MHalsey  v.  The  Rapid  Transit 
St.  Ry.  Co.,  47  N.  J.  Eq.  380,  3  Am. 
Elec.  Cas.  298,  20  Atl.  859,  per  Van 
Fleet,  V.  C.  The  case  was,  how- 
ever, decided  on  the  ground  that  the 
erection  of  the  poles  for  a  trolley 
was  principally  to  facilitate  the  use 
of  the  street,  and  add  to  its  conven- 
ience as  a  public  way  by  aiding 
travel  thereon. 
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and  wires,  as  is  applicable  where  the  entire  system  is  for 
private  lighting.***  And  in  a  case  in  New  Jersey  it  is  decided 
that  though  a  corporation  may  be  authorized  to  erect  poles  in 
the  streets  of  a  city  or  town  for  the  purpose  of  lighting  the 
same,  yet  that  the  use  of  larger  poles  than  is  necessary  to 
furnish  the  light  so  required,  for  the  purpose  of  furnishing 
light  to  private  individuals,  constitutes  an  additional  burden 
for  which  the  abutting  owner  is  entitled  to  compensation. 
The  defendant  in  this  case  relied  for  its  right  to  act  on  the 
township  revision  act,***  which  provided  that :  "  The  town- 
ship committee  shall  have  the  power  to  provide  for  lighting  the 
streets  and  piublic  places  of  the  township,  and  for  that  purpose 
may  contract  with  any  person  or  private  corporation  for  a 
supply  of  light  for  public  use  in  said  township.'^  The 
court  in  this  case  said  that  it  did  not  find  it  "  necessary  to  de- 
termine the  question  —  if  there  be  any  question  —  of  the  right 
of  the  municipality,  under  the  *  *  *  the  township  act  to 
erect  poles  for  public  lighting  purposes  on  the  sidewalk  in 
front  of  complainant's  land  without  his  consent  *'  for  the  rea- 
son that  complainant's  counsel  had  assented  to  the  erection  of 
poles  necessary  for  that  purpose.  It  did,  however,  decide  that 
such  act  conferred  no  authority  to  erect  poles  for  the  piwpose 
of  supplying  electricity  for  private  lighting  or  for  power  and 
declared  that  it  was  the  impression  of  the  court  that  such  au- 
thority, if  given  by  the  legislature,  would  be  unconstitutional, 
unless  given  upon  terms  of  making  compensation,**** 


B4  See  §  332,  herein. 

6*aAct  of  March  24,  1899  (C.  L. 
p.  399,  §§  67,  6S). 

Bs  Andreas  v.  Gas  &  Electric  Co., 
61  N.  J.  £q.  69^  47  Atl.  565,  7  Am. 
Elec.  Cas.  319.  The  court  said: 
"There  is,  I  think,  a  clear  distinc- 
tion between  the  function  of  pro- 
viding light  for  strictly  public  pur- 
poses and  private  purposes,  pre- 
cisely as  there  is  a  distinction  be- 
tween providing  water  for  munici- 
pal purposes  —  extinguishment  of 
fires  and  sprinkling  of  streets  — 
and  providing  it  for  private  con- 
sumers.   The  municipality  may   be 


under  an  actual  or  implied  obliga- 
tion to  supply  water  lor  tho  ex- 
tinction of  fires,  and  light  lojr  the 
lighting  of  streets,  while  it  is  un- 
der no  such  obligation  to  furnish 
either  of  these  elements  for  private 
use.  And  this  position  is  not  in- 
consistent with  the  general  propo- 
sition that  the  furnishing  of  water 
and  light  for  private  use  is  a  pub- 
lic purpose.  This  is  perfectly  wsli 
settled.  But  it  is  also  perfectly 
well  settled  that  private  property 
cannot  be  taken  for  such  a  public 
use  without  compensation  first 
made:    and  I  can  find  nothing  in 
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§  334.  Street  hone  railways  —  Not  additional  bniden.— The 
use  of  the  streets  of  a  city  by  a  street  horse  railway  company, 
which  has  been  duly  authorized  by  the  legislatiu'e  to  construct 
and  operate  such  a  line,  does  not  constitute  an  additional  servi- 
tude, entitling  the  abutting  owner  to  compensation,^*  except 


the  reported  decisions  or  judicial 
utterances  ill  this  State  which  war- 
rants the  idea  that,  because  a  mu- 
nicipality may  undertake  to  supply 
either  water  or  gas  or  electricity 
for  lighting  purposes  to  private  con- 
sumers, it  is  thereby  relieved  of  the 
constitutional  duty  of  making  com- 
pensation to  persons  whose  prop- 
erty shall  be  taken  for  that  pur- 
pose. *  *  *  As  the  law  stands 
at  this  time,  any  corporation  desir- 
ing to  use  private  property  for  the 
purpose  of  furnishing  light  by  elec- 
tricity for  private  consumption 
must  make  just  compensation  when- 
ever it  takes  in  the  sense  in  which 
that  word  is  used  in  that  connec- 
tion, private  property  for  that  pur- 
pose. The  question,  then,  is 
whether  the  placing  on  the  public 
sidewalk,  the  fee  of  which  with  the 
adjoining  property,  is  owned  by 
the  complainant,  poles  for  tliat  pur- 
pose, will  be  a  taking  of  his  land. 
I  am  of  the  opinion  that  it  will  be, 
in  the  sense  that  it  will  impose 
upon  it  a  greater  burden  than  can 
be  justly  implied  from  the  laying 
out  of  a  highway  across  same,  or 
the  dedication  of  a  part  of  his  land 
for  the  purposes  of  a  highway. 
*  *  *  It  is  a  matter  of  common 
knowledge  that  the  larger  the  pole 
and  the  more  numerous  its  arms 
and  wires,  the  greater  the  nuisance 
to  the  premises  before  which  it  is 
erected.  So  that  it  is  impossible 
to  say  that  it  is  no  greater  injury 
to  the  owner  of  the  land  to  erect 
thereon    poles    with    arms   for     the 
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purpose  of  conducting  a  current  of 
electricity  sufficient  to  be  used  for 
the  purpose  of  power  and  for  pri- 
vate lighting  in  a  large  district, 
than  the  erection  of  poles  for  a 
more  restricted  purpose. 

The  result  is  that  I  find  that  the 
legislature  has  not  only  not  given 
authority  to  a  municipality  or  its 
licensee  to  erect  poles  on  the  side- 
walk  to   support  wires  to  conduct 
electricity  for  use  in  private  light- 
ing   or     for    the    transmission    of 
power,     •     •     •     and    my    impres- 
sion is  that  such  authority,  if  given, 
would  probably  be  held  to  be  un- 
constitutional    unless    given    upon 
terms  of  making  compensation,  and 
that  the  authority  given  by  impli- 
cation   by    the     »     •     *    township 
act  of  1899  must  be  confined  to  the 
purpose     of     lighting     the    streets 
within  the  limits)  of  the  municipal- 
ity," per  Pitney,  V.  C. 

^0  Connecticut  i  Elliott  v.  Fair 
Haven,  etc.,  R.  Co.,  32  Conn.  579. 
Indiana:  Eichels  v.  Evansville  St. 
Ry.  Co.,  78  Ind.  261,  41  Am.  Rep- 
561.  Maine:  Briggs  v.  Lewiston  & 
Auburn  Horse  R.  Co.,  7§  Me.  363, 
10  Atl.  47.  Maryland:  Hiss  v.  Bal- 
timore &,  Hampden  Pass.  Ry«  ^°' 
52  Md.  242,  36  Am.  Rep.  371- 
Massachusetts:  Attorney-General  v. 
Metropolitan  R.  Co.,  125  Mass.  515, 
28  Am.  Rep.  264.  .Vew  Jf^^^' 
Hinchman  v.  Paterson  Horse  R-  ^^'' 
17  N.  J.  Eq.  75.  Ohio:  Crav^ord 
V.  Delaware,  7  Ohio  St.  450.  P^*' 
sylvania:  Rafferty  v.  Central  '^^^ 
tion  Co.,  147  Penn.  St.  679.  ^**^ 
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when  some  private  right  of  such  an  owner,  as  his  free  access 
to  his  own  land  or  buildings,  has  been  materially  impaired 
thereby. '^^  The  principle  underlying  these  decisions  is  that 
the  streets  are  acquired  for  the  purpose  of  free  passage  or 
travel,  not  merely  by  the  means  in  vogue  at  the  time  of  their 
dedicati€^n,  or  taking,  but  by  such  new  means  as  the  necessities 
of  the  age  and  of  the  community  may  require. 

§  335.  Distinction  between  hone  railways  and  electric  rail- 
ways.—Electricity  as  a  motive  power  for  street  cars  has  been 
and  is  fast  supplanting  animal  power,  and  as  the  former  has 
come  into  use  there  has  been  an  endeavor  to  distinguish  be- 
tween the  use  of  streets  by  street  cars  propelled  by  that  force, 
and  cars  propelled  by  means  of  animal  power.  The  following 
facts  have  been  presented  to  the  courts  in  various  cases  as 
reasons  for  holding  that  electric  street  railways  are  an  addi- 
tional burden.  That  poles  and  wares  are  erected  in  the  streets, 
constituting  an  exclusive  possession  of  the  same,  so  far  as  the 
space  occupied  is  concerned;  that  the  wires  are  dangerous  to 
the  life  and  safety  of  the  traveling  public;  that  loud  and  un- 
pleasant noises  result,  such  as  the  buzzing  soimd  produced 
while  the  car  is  in  motion,  and  by  the  sounding  of  the  gong; 
that  the  cars  are  more  cumbersome  and  occupy  more  space ;  and 


sin:  Hobart  y.  Milwaukee  City  R. 
Co.,  27  Wis.  194,  9  Am.  Rep.  461. 
**  A  street  surface  passenger  rail- 
way constructed  at  a  street  grade  in 
the  usual  manner  and  operated  by 
animal  power  is  not  per  se  a  pub- 
lic or  private  nuisance,  nor  is  it  a 
new  servitude  imposed  upon  the 
land  for  which  the  owners  of  the 
fee  are  entitled  to  compensation." 
Booth  on  Street  Rys.  (1892),  §  82. 
"  The  laying  down  of  a  street  rail- 
way track  does  not  impose  any  ad- 
ditional burden."  Elliott  on  Roads 
&  Streets  (1890),  p.  658.  "It  has 
been  determined  in  numerous  de- 
cisions, and  without  dissent  except 
in  the  State  of  New  York,  that  the 
use  of  a  street  by  a  horse  railroad 
constructed  and  operated  in  the  or- 


dinary manner  falls  within  the  pur- 
poses for  which  streets  are  estab- 
lished and  maintained,  and,  conse- 
quently, that  for  any  damages  re- 
sulting from  such  use  to  the  abut- 
ting owner,  he  can  recover  no  com- 
pensation, whether  the  fee  of  the 
street  is  in  him  or  in  the  public." 
Lewis  on  Eminent  Domain  (1888), 
§  124.  The  contrary  view  is,  how- 
ever, taken  in  New  York.  Craig  v. 
Rochester  City  &  Brighton  R.  Co., 
39  N.  Y.    (12  Tiff.)    404. 

57  Hobart  v.  Milwaukee  City  R. 
Co.,  27  Wis.  194;  9  Am.  Rep.  461, 
quoted  with  approval  in  Zehren  v. 
Milwaukee  Elec.  R.  &  L.  Co.,  99 
Wis.  83,  74  N.  W.  538,  7  Am.  Elec. 
Cos.  345. 
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§§  335a,  335b  abutting  ownebs  — 

that  on  account  of  the  speed  of  the  car  there  is  much  more 
danger  than  in  horse  street  railways.  These  have  been  the 
principal  reasons  urged  in  the  majority  of  cases.  They  are  all 
doubtless  true  to  some  extent,  and  as  to  the  views  taken  by  the 
courts  in  reference  thereto,  we  shall  consider  them  in  the  fol- 
lowing sections, 

§  335a.  Eleotrio  street  railways  —  No  additional  burden— 
Alabama.—  In  Alabama  in  the  first  case  in  which  we  find  this 
question  considered  it  is  declared :  "  The  electric  railways 
*  *  *  have  practically  superseded  all  systems  of  Btreet 
railway  enterprise  (saving  the  cable  systems  in  the  larger 
cities),  and  their  nature  and  modes  of  construction  and  oper 
ation,  as  affecting  or  not  the  legitimate  use  of  streets  within  the 
implied  contemplation  of  the  dedication,  have  been  subjects 
of  frequent  consideration  and  adjudication  by  courts  of  last 
resort  in  this  country ;  and  it  may  be  said  that  there  is  almost 
unanimity  in  the  adjudications  that  such  uses  are  legitimate 
uses  of  streets,  by  the  permission  of  municipalities,  without 
any  right  of  the  owner  of  the  fee  to  compensation  there- 
for.''  *®  This  case  is  cited  with  approval  in  and  followed  by 
Baker  v.  Selma  Street  &  Suburban  Railway  Company,'* 
wherein  it  is  decided  that  an  electric  street  railroad  is  not  per 
se  a  public  or  a  private  nuisance  or  a  new  serv-itude  upon  the 
land  for  which  abutting  owners  are  entitled  to  comi)ensation 
or  to  an  injunction  restraining  its  construction.  And  in  a 
more  recent  case,  whore  the  question  was  again  before  the  court 
for  consideration,  a  similar  conclusion  was  reached,  though  it 
appeared  that  the  street  was  narrow  and  it  was  claimed  that 
the  passing  of  cars  thereon  would  seriously  interfere  with  the 
ordinary  passage  of  vehicles.®^ 

§  335b.  Electric  street  railways  —  No  additional  bnrden— ' 
Illinois.-—  In  a  recent  case  in  Illinois  it  is  declared  that  a  road 
which  is  merely  a  street  railroad  cannot  be  regarded  as  an  ad- 
ditional servitude,  and  an  abutting  owner  is  not  entitled  to 

M  Birmingham    Traction    Co.    v.  Am.  St.  R.  42,  citing  Joyce  on  Bl«c- 

Birmingham   Railway  &  Elec.   Co.,  Law,  §§278,  336-341. 
119  Ala.   137,  142,  24  So.   731,  per  «o  Morris  v.  Montgoinory  Traction 

Head,  J.  Co.    (Ala.  1905),  38  So.  834,  citing 

»» 135   Ala.    552,   33   So.   685,   93  Joyce  on  Elec.  Law,  §§  278,  341. 
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an  injunction  against  its  construction,  even  though  he  is  the 
owner  of  the  fee  of  the  street  to  the  center  thereof.®^ 

§  335c.  Electric  street  railways  —  No  additional  burden  — 
H assachnsetts.— In  Massachusetts  it  has  been  decided  that  an 
abutting  owner  has  no  right  to  compensation  where  an  elec- 
tric railway  is  laid  in  a  public  way,  and  that  a  statute  provid- 
ing for  the  assessment  of  damages  caused  by  the  construction 
of  lines  "  for  the  transmission  of  intelligence  by  electricity  " 
and  by  the  construction  of  "  electric  light  and  power  lines  " 
does  not  include  electric  railways.*^ 

§  336.  Electric  street  railways  —  No  additional  burden  — 
Michigan. —  Detroit  City  Railway  v.  Mills  was  an  action 
brought  by  an  electric  railway  company  to  restrain  interference 
by  abutting  owners  with  the  construction  of  the  road,  and  the 
decision  was  in  favor  of  the  complainant  We  will  quote 
briefly  from  the  opinion  in  reference  to  the  main  points  raised 
by  the  defendants.  "  The  electric  car  does  not  occupy  as  much 
space  upon  the  streets  as  does  the  car  with  the  horses  attached. 
It  is  not  more  noisy,  is  cleaner,  is  stopped  and  started  quicker, 
moves  faster,  is  more  readily  controlled,  and  by  its  more  rapid 


«i  Wilder  v.  Aurora,  De  Kalb  & 
R.  E.  T.  Co.,  216  111.  493,  75  N.  E. 
194.  In  this  case  the  road  concern- 
ing which  the  controversy  arose 
was  held  to  be  a  commercial  rail- 
road and  to  be  an  additional  servi- 
tude.    See  §  343y  herein. 

«2McDermott  v.  Warren,  Brook- 
field  &  S.  St.  R.  Co.,  172  Mass.  197, 
61  N.  E.  972,  7  Am.  Elec.  Cas.  367. 
Upon  the  question  whether  electric 
railways  were  included  in  such  a 
statute  the  court  said :  ''  While 
electric  railways  use  electric  power, 
they  are  not  properly  called  electric 
power  companies.  Their  use  of 
power  is  only  in  their  own  business 
of  maintaining  and  operating  rail- 
ways for  the  transportation  of  pas- 
sengers or  freight.  In  the  same 
way  they  use  electric  light  for  the 
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illumination  of  their  cars,  but  they 
are  not  for  either  of  these  reasons 
electric  power  companies  or  electric 
light  companies.  They  are  not  in 
'  the  business  of  manufacturing  or 
furnishing  electric  power  or  elec- 
tric light  for  others.  We  are  of 
opinion  that  the  statute  relied  on  is 
inapplicable  to  the  facts  stated  in 
the  petition,  and  that  it  gives  the 
selectmen  no  jurisdiction  to  act 
upon  the  petition,''  per  Knowlton,  J. 
The  statute  construed  in  this  case 
authorized  the  assessment  of  dam- 
ages by  the  selectmen  of  a  town 
caused  by  the  construction  of  line 
"  for  the  transmission  of  intelli- 
gence by  electricity."  and  by  the 
construction  of  "  electric  light  and 
power  lines."  Pub.  St.,  c.  109,  §  4, 
amended  by  statute  cf  1884,  c.  306. 
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carriage  of  passengers,  relieves  the  street  to  some  extent,  at 
least,  of  travel.  *  *  *  But  it  is  most  severely  attacked,  be- 
cause it  is  dangerous,  and  evidence  of  accidents  caused  by  it  in 
this  and  other  States  was  introduced  by  the  defendants.  Some 
of  this  evidence,  it  appears,  was  used  in  the  courts  of  other 
States,  where  the  use  of  this  power  was  sustained.  It  has  not, 
howver,  been  shown  in  this  suit  to  be  so  dangerous  as  to  jus- 
tify the  court  in  enjoining  its  use.  *  *  *  The  fact  that 
he  "  (referring  to  the  abutting  owner's  right  as  one  of  the  pub- 
lic to  travel  on  the  streets)  "  is  compelled  to  turn  aside  when 
meeting  or  passing  a  car  upon  the  track,  is  an  incident  to  the 
use  of  the  street,  but  no  infringement  of  any  right  possessed 
by  him.  He  is  not  thereby  hindered,  delayed  or  obstructed  in 
his  passage.  Free  passage  is  all  the  law  gives  him.  *  *  * 
So  far,  then,  as  these  defendants  are  concerned,  it  is  immaterial 
whether  they  or  the  city  own  the  fee  in  the  street.  The  rights 
are  the  same  in  either  case.  So  long  as  they  are  unobstructed 
in  the  use  and  enjoyment  of  their  property,  having  convenient 
ingress  and  egress,  and  the  use  of  the  street  is  an  authorized 
and  proper  public  use,  they  have  no  legal  cause  for  complaint. 

*  *  *  They  make  no  more  noise  than  the  omnibus  or  other 
heavy  vehicles,  are  not  more  dangerous  and  do  not  interfere 
with  access  to  the  abutting  lots.  They  constitute  a  modem  and 
improved  use  only  of  the  streets  as  a  public  way.  These  im- 
proved methods  become  necessary  in  populous  cities.  The  use 
is  the  same,  the  methods  only  different  Without  them  clerks 
and  workingmen  and  women  could  not  be  provided  with  cheap 
and  rapid  transit  from  their  working  places  to  the  suburbs  of 
the  city,  where  they  may  have  cheap  and  comfortable  homes. 

*  *  *  These  poles  used  by  the  complainant  are  a  necessary 
part  of  its  system.  When  they  do  not  interfere  with  the  own- 
er's access  to  and  the  use  of  his  land,  we  see  no  reason  why 
they  should  be  held  to  constitute  an  additional  servitude.  Ce^ 
tainly  they  constitute  no  injury  to  his  reversionary  interest 
To  constitute  an  additional  servitude,  therefore,  they  must  be 
an   injury   to   the  present   use   and   enjoyment   of  his  land 

*  *  *  they  do  not  interfere  with  his  going  and  comirig  at 
his  pleasure,  when  placed  as  they  can  and  must  be  to  give  him 
free  access.  Wherein  then  is  he  injured  ?  If  it  be  said  that 
they  are  unsightly  and,  therefore,  offend  his  taste,  it  can  well 
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be  replied  that  they  are  no  more  so  than  the  lamp-post  or  the 
electric  tower.  It  is  as  necessary  that  rapid  transit  be  furnished 
to  a  crowded  city  as  it  is  that  light  should  be  furnished  to  its 
streets.  Public  convenience  and  necessity  must  control  in  all 
such  cases.  *  *  *  Under  this  record  we  can  only  an- 
nounce some  general  principles  leaving  the  defendants  without 
prejudice  to  pursue  such  remedy  as  they  may  have  when  they 
can  establish  a  violation  of  their  legal  rights.  1.  The  com- 
plainant cannot  lawfully  construct  and  operate  its  road  in  a 
street  too  narrow  to  admit  the  passage  of  its  cars  and  other 
vehicles  at  the  same  time,  nor  so  construct  it  as  to  interfere 
vrith  the  rights  of  the  general  public  in  the  street.  2.  Nor  in 
a  street,  though  of  suflBcient  width,  if  its  condition  be  such 
that  the  operation  of  the  railway  will  result  in  the  practical 
exclusion  of  others  from  the  use  of  the  street.  A  railway  so 
constructed  and  operated  would  be  a  public  nuisance  and  the 
(courts  would  abate  it.  3.  The  complainant's  roadbed  and 
track  must  be  built  substantially  with  the  level  of  the  street, 
so  as  to  permit  vehicles  to  cross  without  difficulty.  4.  The 
jM>les  must  be  so  placed  as  not  to  interfere  with  the  right  of 
ingress  and  egress  to  abutting  property."  ®* 

§  337.  Electric  street  railways  — No  additional  burden  — 
New  Jersey. —  This  question  arose  in  one  case  before  the  New 
Jersey  courts,  in  the  form  of  an  action  by  an  abutting  o^vner 
to  restrain  the  construction  of  a  trolley  line.  The  applica- 
tion was  denied.  The  opinion  enters  fully  into  the  considera- 
tiim  of  proper  street  uses  and  the  rights  of  abutters.  The  court 
says  in  reference  to  the  use  of  streets  by  electrical  railway  com- 
panies for  their  poles  and  wires,  "  The  whole  matter  may  be 
summed  up  in  a  single  sentence  —  the  poles  and  wires  have  been 
placed  in  the  street  to  aid  the  public  in  exercising  their  right  of 
free  passage  over  the  street.  That  being  so,  it  seem  to  me  to  be 
clear,  beyond  question,  that  the  poles  and  wires  do  not  impose 
a  new  burden  on  the  land,  but  must,  on  the  contrary,  be  re- 
garded, both  in  law  and  reason,  as  legitimate  accessories  to  the 

«3  Detroit  City  Ry.  Co.  v.  Mills,  however,  cited  and  followed  in  Dean 

So  Mich.  034,  3  Am.  Elco.  Cas.  333,  v.  Ann  Arbor  St.  Ry.  Co.,  93  Mich. 

4S  N.  W.   1007,  per  Grant,  J.,  two  330,    53    N.    W.    3%,    4    Am.    Elec. 

judges   disBcnting.     This   case   was,  Cas.  172,  all  the  judges  concurring. 
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use  of  the  land  for  the  very  purpose  for  which  it  was  ac- 
quired.    They  are  to  be  used  for  the  propulsion  of  street  cars, 
and  the  right  of  the  public  to  use  the  streets  by  means  of  street 
cars,  without  making  compensation  to  the  owners  of  the  naked 
fee  in  the  street,  is  now  so  thoroughly  settled  as  to  be  no  longer 
open  to  debate.     It  would  seem  then  to  be  entirely  certain  that 
the  occupation  of  the  street  by  the  poles  and  wires  takes  noth- 
ing from  the  complainant  which  the  law  reserved  to  the  original 
proprietor,  when  the  public  easement  was  acquired."  ^^    And 
in  later  decisions  in  this  State  it  is  determined  that  the  right 
to  construct  and  operate  electric  railways,  with  their  incidental 
poles  and  wires,  within  the  lines  of  public  streets,  for  municipal 
travel,  is  included  in  the  ordinary  easement,  and  does  not  im- 
pose any  additional  servitude  on  abutting  property.** 

§  337a.  Electric  street  railways  —  No  additional  burden — 
North  Carolina. —  In  Xorth  Carolina  it  has  also  been  decided 
that  a  street  passenger  railway  operated  by  electricity  does  not 
impose  any  additional  servitude  upon  the  property  fronting  on 
the  street  so  occupied,  the  court  declaring  that  the  authorities 
with  singular  uniformity  concur  that  the  rule  is  now  well  set- 
tled, without  regard  to  the  ownership  of  the  fee  of  the  street, 
that  the  use  of  the  streets  of  a  city  for  such  a  purpose  is  within 
the  ordinary  purpose  for  which  the  street  may  be  used.^^ 


o^Halsey  v.  Rapid  Transit  St. 
Ry.  Co.,  47  N.  J.  Eq.  380,  3  Am. 
Elec.  Cas.  283,  20  Atl.  859,  per  Van 
Fleet,  V.  C. 

C8  Montelair  Military  Academy  v. 
North  Jersey  St.  Ry.  Co.  (N.  J. 
1904),  57  Atl.  1050;  Kennelly  v. 
Jersey  City,  57  N.  J.  L.  293,  30  Atl. 
531,  26  L.  R.  A.  281. 

«o  Hester  v.  Durham  Traction  Co., 
138  N.  C.  288,  50  S.  E.  711,  per 
Clark,  C.  J.  The  plaintiff  in  this 
case  was  the  owner  of  a  lot  at  the 
apex  of  an  acute  angle  formed  by 
the  junction  of  two  streets  and  his 
cause  of  action  against  the  traction 


company  depended  upon  whether  he 
was  injured  in  the  use  of  his  prop- 
erty by  the  slight  overhanging  of 
the  pavement  by  the  car  for  «n  in- 
stant of  time  as  it  passed  the  cor- 
ner and  it  was  decided  that  he  had 
no  cause  of  action,  it  being  said 
that  the  sidewalk  was  simply  a  part 
of  the  street  set  apart,  by  the  au- 
thorities for  the  use  of  pedestrians, 
that  the  authorities  could  narrow  or 
widen  the  sidewalk  as  thev  desiml 

» 

and  that  they  might  instead  of  nar- 
rowing it  let  the  car  overhang  the 
sidewalk. 
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§  338.  Electric  street  railways  —  No  additional  burden  — 
Pennsylvania. —  Lockhart  v.  Craig  Street  Railway  Company  is 
extensively  cited  in  support  of  the  proposition  that  electric 
strec^t  railways  are  no  additional  burden.  This  case  was  an  ap- 
peal from  an  order  refusing  a  prelinrinary  injunction  restrain- 
ing the  construction  of  such  a  railway,  and  it  was  again  held 
that  an  injunction  would  not  be  issued.  The  court  said :  "  It 
may  now  be  taken  as  settled  that  the  owner's  rights  as  to 
abutting  property  are  subject  to  the  paramount  right  of  the 
public,  and  the  rights  of  the  public  are  not  limited  to  a  mere 
right  of  way,  but  extend  to  all  beneficial  *  legitimate  street  uses, 
such  as  the  public  may  from  time  to  time  require.'  *  *  * 
Recognizing  the  right  of  the  legislature  and  city  authori- 
ties to  authorize  the  building  of  railways  upon  the  streets  of  a 
city,  without  compensation  to  property-owners,  because  it  is  a 
means  of  public  transportation  and  accommodation,  the  neces- 
sary and  proper  apparatus  for  moving  them  must  be  allowed  to 
follow  as  an  incident,  unless  there  is  something  illegal  in  its 
construction  or  use."  In  reference  to  the  poles  and  wires,  the 
court  also  said :  "  My  own  impression  is  that  the  use  of  poles, 
wires  and  other  necessary  appliances,  such  as  are  proposed  to 
be  used  by  defendants,  is  not  in  any  respect  a  greater  interfer- 
ence with  the  ownership  of  the  adjoining  property  owner  on  a 
street,  than  the  use  of  streets  for  fire-plugs,  horse-troughs,  and 
lamp-posts,  which  have  long  and  generally  been  recognized  as 
within  the  power  and  control  of  the  city  government."  ®^ 

§  339.  Electric  street  railways  —  No  additional  burden  — 
Bhode  Island. —  In  Rhode  Island  this  question  was  also  con- 
sidered by  the  court,  where  a  bill  had  been  brought  for  the 
purpose  of  enjoining  the  erection  of  poles  and  wires  in  front  of 
complainant's  premises,  for  the  operation  of  an  electric  railway. 
The  injunction  was  also  refused  in  this  case.  We  will  quote 
briefly  from  the  court.  "  We  think  it  is  settled  by  the  greater 
weight  of  decision,  that  a  railroad  constructed  in  a  street  or 
highway,  and  operated  by  steam  in  the  usual  manner,  imposes 
new  servitude  and  entitles  the  owner  of  the  fee  to  an  additional 
compensation;   but  that   a   street  railway   operated   by   horse 

•7  Lockhart   v.   Craig   Street   Ry.       3   Am.   Elec.   Cas.   314,   per   Stowe, 
Co.,  139  Penn.  St.  419,  21   Atl.  26,       P.  J. 
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power,  as  siicli  street  railways  are  ordinarily  operated,  doos 
not  impose  a  new  servitude  entitling  the  owner  of  the  fee  to  any 
additional  compensation.  *  *  *  It  is  not  the  motor,  but 
the  kind  of  occupation,  whether  practically  exclusive  or  not, 
which  is  the  criterion.  *  •  *  *  The  street  railway  here  com- 
plained of  is  operated  by  electricity.  It  does  not  appear,  how- 
ever, that  it  occupies  the  streets  or  highways  any  more  ex- 
clusively than  if  it  were  operated  by  horse  power.  *  *  * 
It  is  urged  that  electricity  is  a  dangerous  force  and  that  the 
court  will  take  judicial  notice  of  its  dangerousness.  The  court 
will  take  notice  that  electricity,  developed  to  some  high  degree 
of  intensity,  is  exceedingly  dangerous,  and  even  fatally  so  to 
men  or  animals  when  brought  in  contact  with  them ;  but  the 
court  has  no  judicial  knowledge  that  as  used  by  the  defendant 
company  it  is  dangerous."  ®® 

§  339a.  Electric  street  railways  —  No  additional  bnrden— 
Wisconsin.— In  Wisconsin  this  question  is  considered  in  La 
Crosse  City  Railway  Company  v.  Iligbee.*®  The  court  re- 
ferred to  Hobart  v.  Milwaukee  City  Railway  Company,'^  and 
declared  that  the  principle  of  that  case  briefly  stated  is  that 
a  railroad,  constructed  and  operated  in  the  street  of  a  city  at 
grade,  so  as  not  to  materially  interfere  with  its  common  use  for 
public  travel  by  ordinary  modes,  or  with  private  rights  of 
abutting  land  owners,  for  the  purpose  of  transporting  persons 
from  place  to  place  on  such  street  at  their  reasonable  con- 
venience, is  not  an  additional  burden  upon  the  fee  thereof. 
The  court  then  considered  the  distinction  which  it  was  claimed 
should  be  made  between  the  two  cases,  namely,  that  in  the  case 
refer^'ed  to,  the  car  was  drawn  by  horses,  while  in  the  caj« 
before  the  court  it  was  operated  by  electricity  and  said :  **  It 
follows  that  in  determining  whether  a  street  railroad  is  an  ad- 
ditional burden  upon  the  land  already  set  aside  for  the  public 
use  as  a  highway,  we  are  to  look  to  the  manner  of  its  construc- 
tion and  use,  and  not  to  the  motive  power.  The  latter  may  be 
steam,  horse,  electric  or  compressed  air  power,  and  the  road 

osTaggart  v.  Newport  St.  Ry.Cc,  «»  107  Wis.  389,  83  N.  W.  701,  7 

16  R.  I.  668,  3  Am.  Elec.  Oas.  310,  Am.  Elec.  Cas.  369,  citing  Joyce  on 

311,   312,   19  Atl.   326,  per  Durfee,  Electric  Law,  §§  344,  345,  380. 
C.  J.  70  27  Wis.  194,  9  Am.  Rep.  461. 
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and  its  operation  be  consistent  with  the  common  public  use  for 
which  the  street  was  originally  designed,  and  not  violate  private 
rights ;  and  either  may  be  so  used,  and  the  road  so  constructed 
and  operated,  as  to  have  the  opposite  effect.  *  *  *  Lands 
are  set  aside  for  public  streets  and  highways,  not  for  the  present, 
with  its  necessities  and  modes  of  use,  but  for  all  time,  with  all 
the  added  demands  that  may  be  made  upon  the  public  ways 
within  the  scope  of  their  original  design,  in  the  course  of 
natural  development  that  is  constantly  going  on.  Subject  to 
that  test  the  traction  engine,  automobile,  and  street  railways, 
regardless  of  the  motive  power  used,  are  entitled  to  the  use  of 
the  street,  subject  to  the  necessity  for  consent  by  public  au- 
thorities in  proper  cases,  and  reasonable  police  regulations."  ''^ 
The  court  after  a  careful  consideration  of  what  are  proper 
street  uses  and  the  rights  of  abutting  owners  decided  that 
electric  railroads  constructed  in  the  usual  way  and  operated  by 
the  use  of  the  overhead  trolley  wire  supported  by  cross  wires 
fastened  to  poles  set  at  the  curb  lines  of  the  street,  or  otherwise 
located  so  as  not  to  materially  interfere  with  the  ordinary 
common  use  of  the  street,  was  a  proper  street  use  and  did  not 
constitute  an  additional  burden,  where  the  poles  were  located 
with  a  reasonable  regard  to  the  convenience  of  abutting  owners 
in  the  enjoyment  of  their  property.  '^^     This  case  is  approved 


Ti  Per  Marshall,  J. 

72  The  court  further  said  in  this 
connection :  **  So  far  as  we  can  dis- 
cover, the  conclusion  has  been 
reached  that  a  street  railway,  hav- 
ing its  track  laid  so  as  to  conform 
to  the  surface  of  the  street,  regard- 
less of  the  motive  power  used  or 
how  applied,  so  long  as  neither  pri- 
vate rights  nor  the  common  use  of 
the  street  for  public  travel  is  ma- 
terially affected,  is  governed  by  the 
law  early  laid  down  as  to  street 
railways  operated  by  horse  power, 
and  that  the  ordinary  electric  street 
railway,  with  its  trolley  wires  sup- 
ported by  cross  wires  attached  to 
poles  set  near  the  outer  edge  of  the 
sidewalks,  with  due  regard  to  the 


abutting  property  owners'  conven- 
ience, satisfies  the  essential  men- 
tioned. Such  a  railway  is  but  an 
improved  method  of  using  the  street 
for  public  travel,  which  was  the 
original  purpose  to  which  it  was 
devoted.  So  was  the  horse  railroad 
in  its  day.  The  same  principles 
that  justify  one  without  purchasing 
the  right  from  abutting  property 
owners,  justify  the  other.  There  is 
no  limit  to  the  public  right  to  use 
a  street,  and  every  part  of  it,  so 
long  as  that  use  is  in  aid  of  public 
travel  thereon  and  does  not  unneces- 
sarily interfere  with  the  common 
use  of  the  way  by  ordinary  modes 
of  travel,  and  is  no  substantial  im- 
pairment of  private  rights  of  prop- 
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and  followed  in  a  later  decision  in  this  State.'^  And  again  it 
is  decided  in  a  more  recent  case  that  a  street  railway  which 
operates  under  ordinances  forbidding  the  use  of  the  line  for 
any  other  purpose  than  that  of  a  passenger  railway  within  the 
streets  of  a  city,  except  carrying  such  personal  efiFects  as  are 
usually  carried  by  passengers  on  street  railways,  and  limiting 
the  fare  to  be  charged  for  each  passenger  has  the  right  to  main- 
tain its  tracks  and  railway  without  making  compensation  to 
abutting  owners.*^* 

§  340.  ElectTic  street  railways  —  Are  additional  burden— 
New  York  —  Nebraska. —  The  New  York  decisions  are  not  in 
harmony  with  the  preceding  cases,  it  having  been  held  in  this 
State  that  the  use  and  occupation  of  a  street  by  a  horse  rail- 
way was  an  additional  servitude  upon  an  abutting  owner,  hold- 
ing the  fee  to  the  street  in  front  of  his  premises,  entitling  him 
to  compensation.*^*  And  this  case  was  cited  and  followed  in  a 
later  decision  in  New  York,  the  same  principle  being  held  ap- 
plicable to  the  use  and  occupation  of  a  street  by  a  trolley.'* 


erty.  An  electric  car,  as  compared 
with  a  horse  car,  in  regard  to  free- 
dom from  interfering  with  private 
rights,  is  superior  as  regards  reliev- 
ing the  street,  because  it  moves 
more  rapidly,  is  started  and  stopped 
with  greater  facility,  and  will  read- 
ily move  the  greater  number  of  per- 
sons the  greater  distance  in  a  given 
time.  It  is  superior  as  regards  ac- 
tually obstructing  the  street  because 
of  its  more  rapid  motion  and  short- 
er stops.  These  considerations  and 
many  others  that  might  be  men- 
tioned, have  moved  courts  to  declare 
the  law  as  here  indicated,'*  per  Mar- 
shall, J. 

73  Linden  Land  Co.  v.  Milwaukee 
Elec.  R.  &  L.  C5o.,  107  Wis.  493, 
511,  83  N.  W.  851. 

74  Younkin  v.  Milwaukee  Light, 
H.  &  T.  Co.,  120  Wis.  477,  98  N.  W. 
215. 

75  Craig  V.  Rochester,  etc.,  R.  Co., 
39  N.  Y.  404. 
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7*  Clark  V.  Middletown-Goshen 
Traction  Co.,  10  App.  Div.  (X.  Y.) 
354,  41  N.  Y.  Supp.  1109,  6  Am. 
Elec.  Cas.  148,  affirming  judgment 
of  Supreme  Court,  Special  Tenn, 
perpetually  enjoining  an  electric 
railway  company  from  maintaining 
and  operating  its  tracks  in  front  of 
plaintiff's  premises  until  it  should 
have  paid  the  amount  assessed  as 
damages  for  the  location  of  it^ 
tracks  in  front  of  such  property. 
In  an  earlier  case  in  this  State  the 
court  refused  to  grant  a  temporary 
injunction  restraining  the  erection 
of  trolley  poles  pending  an  action 
for  a  permanent  injunction.  Inthi^ 
case  a  street  railway  company  which 
had  been  operating  its  road  by  hor* 
power  for  nearly  thirty  years  had 
commenced  work  for  the  substitu- 
tion of  electricity.  Tracy  v.  Troy 
&  Lansingburgh  R.  Co.,  54  Hun  (N. 
Y.),  550,  3  Am.  Elec.  Cas.  227,  7  N. 
Y.  Supp.  892. 
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Again  in  a  later  case  in  this  State  it  is  decided  by  the  court 
of  appeals  that  the  use  of  a  city  street  for  the  purposes  of  a 
street  surface  railroad  operated  by  electric  power  imposes  an 
added  burden  upon  the  property  rights  of  the  owners  of  the  fee, 
subject   to   the   public   easement   for   street   purpose.^^     This 


77  Peck  V.  Schenectady  Railway 
Co.,  170  N.  Y.  298,  63  N.  E.  357. 
The  court  said  in  the  course  of  its 
opinion :  *'  The  primary  and  most 
important  question  involved  upon 
this  appeal  is  whether  the  use  of  a 
city  street  for  the  purposes  of  a 
street  surface  railroad  operated  by 
electric  power,  imposes  an  added 
burden  upon  the  property  rights  of 
the  owners  of  the  fee  subject  to  the 
public  easement  for  street  purposes. 
If  this  were  an  open  question  in  this 
State,  much  could  be  said  to  sustain 
the  contention  of  the  appellant  that 
the  acquisition  of  the  use,  from  the 
owner,  of  the  land  for  a  public 
street,  includes  the  right  to  apply  it 
to  all  the  beneficial  public  uses  for 
which  it  may  be  adapted,  not  only 
at  the  time  of  its  acquisition,  but 
such  as  may  arise  in  future.  It  is 
strenuously  claimed  that  an  electric 
surface  street  railroad  in  a  city,  as 
constructed  and  operated  at  the 
present  time,  in  its  use  by,  and  by 
reason  of  its  necessity  to,  the  people 
of  the  municipality  constitutes  an 
essential  feature  not  only  of  public 
use  but  of  street  use,  and  that  such 
means  of  transportation  have  large- 
ly superseded  the  former  use  of 
streets,  and  are  now  the  methods  by 
which  a  great  portion  of  the  people 
are  transported,  and  hence,  as  the 
street  was  originally  established  for 
the  accommodation  of  the  traveling 
public  the  change  in  methods  of 
transportation  does  not  constitute  a 
new  servitude  but  only  a  new  and 
necessary  method  of  accomplishing 


the  purpose  for  which  the  street  was 
originally  intended,  and  does  not  en- 
title the  owners  of  the  fee  to  addi- 
tional compensation.  This  conten- 
tion is  not  w^ithout  force  and  thero 
are  not  a  few  authorities  in  other 
jurisdictions  which  sustain  it.  In 
this  State,  however,  the  clear  weight 
of  authority  is  adverse  to  that  con- 
tention." The  court  then  proceeds 
to  cite  Craig  v.  Rochester  City  & 
Brighton  R.  R.  Co.,  39  N.  Y.  404, 
and  numerous  other  cases  which 
recognize  the  doctrine  in  that  case, 
which  was  that  a  horse  railroad 
created  an  additional  servitude,  and 
further  said:  "The  doctrine  of  the 
Craig  case  has  now  become  a  rule  of 
property  which  this  court  cannot  in 
justice  overthrow.  Although  that 
case  was  decided  by  a  divided  court, 
yet  it  is  obvious  that  the  principle 
there  stated  has  since  been  generally 
if  not  universally  recognized  as  the 
law  of  this  State  and  been  followed 
with  great  uniformity  by  its  courts, 
as  will  be  seen  by  reference  to  the 
cases  to  which  we  have  already  re- 
ferred. Therefore,  notwithstanding 
the  fact  that  many  jurisdictions 
have  held  a  contrary  doctrine,  still, 
a  principle  which  has  been  so  thor- 
oughly engrafted  upon  the  law  of 
our  own  jurisprudence  should  not  be 
lightly  disregarded,**  per  Martin,  J. 
Chief  Justice  Parker  wrote  a  dis- 
senting opinion  in  this  case,  citing 
Joyce  on  Electric  Law,  §  341,  in 
which  he  says  in  part :  "  I  do  not 
disagree  with  my  associates  as  to 
the  scope  of  the  decision  in  Craig 
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decision  which  was  rendered  in  obedience  to  the  doctrine  of 
fltare  decisis  is  followed  in  a  later  case  in  the  same  court 
wherein  it  is  declared  that  though  the  decision  is  in  conflict 
with  the  nile  adopted  in  most  other  jurisdictions  "  yet,  as  that 
case  was  most  carefully  and  thoroughly  examined  and  con- 
sidered and  the  conclusion  reached  that  we  should  adhere  to 
the  former  decision  of  this  court  upon  the  subject,  that  decisian 
must  now  be  regarded  as  final  and  conclusive,  not  to  be  over- 
ruled and  avoided,  even  by  indirection."  "^^  In  Nebraska,  also, 
it  is  held  that  the  erection  of  poles  for  a  trolley  are  an  ad- 
ditional servitude.''^ 


§  341.  Electric  street  railway  —  Not  additional  burden— 
Conclusion. —  In  determining  the  rights  of  abutting  owners  in 
case  of  the  occupation  of  streets,  the  principal  question  for 
consideration  is :  what  are  proper  street  uses  ?  Are  they  such 
uses  by  such  means  merely  as  were  in  contemplation  or  in 
vogue  at  the  time  of  the  dedication  or  taking  of  the  streets! 
Streets  are  for  the  purpose  of  travel,  giving  to  the  public  the 
right  of  free  passage.  But  the  old  methods  of  carrying  out  this 
purpose  are  not  suitable  to  the  needs  of  the  communities  of 
to-day.  What  were  small  towns  or  villages  have  grown  to  be 
large  business  and  commercial  centers,  with  greatly  increased 
j)opulations,  extending  over  large  areas.  With  these  changes, 
as  they  were  gradually  brought  about,  came  new  necessities  and 
requirements  of  the  public.  More  advanced  methods  of  tran- 
sit were  needed  between  different  sections  of  the  same  com- 
munity, and  thus  horse  railways  were  introduced.  This  use 
and  occupation  of  the  streets  has  been  held  not  to  be  an  ad- 
ditional servitude,^'*  and  yet  this  method  of  travel  could  never 


V.  Rochester  C.  &  B.  R.  R.  Co.,  39 
N.  Y.  404,  nor  do  they  disagree  with 
my  contention  that  that  decision  was 
a  mistake.  If  the  question  were 
now  presented  to  this  court  for  the 
first  time  it  would  undoubtedly  hold 
that  the  operation  of  a  street  sur- 
face railroad  for  the  accommodation 
of  passengers  is  a  proper  use, 
against  which  the  owner  of  the  fee 
to  the  center  of  the  street  has  no 
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legal  ground  of  compfafnt,  thus  put- 
ting this  court  in  line  with  the 
courts  of  other  States  in  this  coun- 
try." 

T8  Paige  V.  Schenectady  ^^^^^ 
Co.,  178  N.  Y.  102,  109,  70  N.  E. 
213,  per  Martin,  J. 

7»  Jaynes  v.  Omaha  St.  Ry.  Co.,  53 
Neb.  631,  39  L.  R.  A.  751,  74  N. 
W.  07. 

80  See  §  335,  herein. 
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have  boen  in  contemplation  at  the  tiino  of  the  dedication  or 
taking  of  many  of  the  streets  subsequently  occupied  for  this 
purpose.  Yet  the  courts  in  these  cases  held  that  such  railways 
were  not  an  additional  burden,  since  the  primary  use  of  the 
streets  was  for  the  purpose  of  travel,  and  that  this  use  was  not 
confined  to  means  in  vogue  at  the  original  taking  or  dedication 
as  a  street,  but  that  it  was  subject  to  such  new  means  as  the 
necessities  of  the  community  might  require.  Horse  railways 
have  now  to  an  extensive  degree  been  supplanted  by  electric 
street  railways.  To  these  latter  many  objections  have  been 
raised,  additional  to  those  raised  at  the  time  of  the  introduction 
of  horse  railways.®*  Yet,  again  the  courts,  always  having  in 
view  the  fact  that  the  streets  were  primarily  for  the  purposes 
of  travel,  have  applied  the  same  reasoning,  and  the  conclusion, 
as  supported  by  the  decisions  of  the  courts  of  nearly  all  the 
States,  clearly  sustains  the  rule  that  the  use  and  occupation  of 
the  streets  by  electric  street  railways,  involving,  in  addition  to 
the  laying  of  tracks,  the  erection  of  poles  and  wires,  is  not  an 
additional  servitude,  entitling  the  abutting  owner  to  compensa- 
tion, where  done  in  pursuance  of  statutory  authority  and  in 
compliance  with  statutory  requirements.®^ 


81  See  §  3363  herein. 

82  See,  in  addition  to  cases  cited  in 
§§  335a-339a,  the  following  cases. 
Connecticut:  Canastota  Knife  Co. 
V.  Newington  Tramway  Co.,  69 
Conn.  146,  36  Atl.  1107.  Indiana: 
Chicago  &  Calumet  Terminal  Ry. 
Co.  V.  Whiting,  Hammond  &  East 
Chicago  St.  Ry.  Co.,  139  Ind.  297, 
5  Am.  Elec.  Cas.  236,  38  N.  E.  604. 
loica:  Snyder  v.  Fort  Madison  St. 
R.  Co.,  105  Iowa,  284,  75  N.  W.  179, 
41  L.  R.  A.  345,  11  Am.  &  Eng. 
R.  Cas.  (N.  S.)  53.  Kentucky: 
Louisville  Bagging  Mfg.  Co.  v.  Cen- 
tral Pas.  Ry.  Co.,  95  Ky.  50,  4  Am. 
Elec.  Cas.  202,  23  S.  W.  51^2. 
Maine:  Taylor  v.  Portsmouth,  K.  & 
Y.  St.  Ry.  Co.,  91  Me.  193,  39  Atl. 
660.  Maryland:  Koch  v.  North 
Ave.  Ry.  Co.  of  Baltimore  Cit}',  75 
Md.  222,  4  Am.  Elec.  Cas.   153,  23 


Atl.  403,  holding  that  abutting 
owner  was  not  entitled  to  an  in- 
junction restraining  an  electric  rail- 
way from  constructing  its  line 
where  the  permission  of  the  munici- 
pal authorities  had  been  obtained 
pursuant  to  statutory  authority, 
since  the  use  was  not  a  new  servi- 
tude. Massachusetts:  Howe  v. 
West  End  St.  Ry.  Co.,  167  Mass. 
46,  44  N.  E.  386;  Dean  v.  Ann  Ar- 
l)or  St.  Ry.  Co.,  93  Mich.  330.  4 
Am.  Elec.  Cas.  172,  refusing  injunc- 
tion restraining  construction  of 
electric  street  railway.  Missouri: 
Placke  V.  Union  Depot  R.  Co.,  140 
Mo.  634,  41  S.  W.  915.  New  Jer- 
aey:  Roebling  v.  Trenton  Pass.  Ry. 
Co.,  68  N.  J.  L.  QQQ,  34  Atl.  1090, 
33  L.  R.  A.  129,  4  Am.  &  Eng. 
R.  Cas.  (N.  S.)  392,  5  Am.  Elec. 
Cas.  136,  granting       motion  to  va- 
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§  342,  Electric  railway  —  Bnral  highway. —  The  distinctioTi 
is  made  by  the  courts  of  one  State,  that  while  an  electric  rail- 
way is  not  an  additional  servitude  upon  the  city  streets,  yet  that 
upon  a  rural  highway  it  is,  and  that  the  abutting  owner  in  the 
latter  case  is  entitled  to  compensation.®*  And  in  a  case  in 
Wisconsin  it  is  held  that  an  electric  passenger  railroad  is  an  ad- 


cate  stay  of  proceeding  issued  at 
suit  of  abutting  owner.  State, 
Kennelly  v.  Mayor  and  Aldermen  of 
Jersey  City  and  North  Hudson 
County  Ry.  Co.,  67  J.  L.  203,  30 
Atl.  621,  26  L.  R.  A.  281,  6  Am. 
Elec.  Cas.  147;  West  Jersey  R.  Co. 
V.  Camden,  Gloucester  &  Woodbury 
Ry.  Co.,  62  N.  J.  Eq.  31,  5  Am.  Elec. 
Cas.  136,  20  Atl.  423,  dissolving  in- 
junction restraining  erection  of  trol- 
ley across  steam  railroad.  In  ref- 
erence to  the  speed  the  court  said: 
"  Its  capacity  for  speed  is  great, 
but  that  is  subject  to  municipal 
control."  Paterson  Ry.  Co.  v. 
Grundy,  61  N.  J.  Eq.  213,  4  Am. 
Elec.  Cas.  173,  36  Atl.  788.  Ohioi 
Cincinnati  Inclined  Plane  Ry.  Co. 
▼.  City  &  Suburban  Tel.  Assn.,  48 
Ohio,  300,  3  Am.  Elec.  Cas.  443; 
Sanfleet  v.  Toledo,  10  Ohio  C.  C. 
460;  Simmons  y.  City  of  Toledo,  8 
Ohio  C.  C.  636,  6  Am.  Elec.  Cas. 
162;  Mt.  Adams  &  Eden  Park  In- 
clined Ry.  Co.  V.  Winslow,  3  Ohio 
C.  C.  426,  2  Am.  Elec.  Cas.  262; 
Sells  V.  Columbus  St.  Ry.  Co. 
(Ohio)  28  Week.  Law.  Bull.  172,  4 
Am.  Elec.  Cas.  163;  Pelton  v.  East 
Cleveland  R.  Co.,  22  Week.  Law 
Bull.  67,  3  Am.  Elec.  Cas.  215. 
Pennsylvania:  Fox  v.  Catharine  & 
Bainbridge  St.  Ry.  Co.,  12  Penn.  Co. 
Ct.  Rep.  180,  4  Am.  Elec.  Cas.  168; 
Commonwealth  v.  Westchester,  0 
Penn.  Co.  Ct,  Rep.  542,  3  Am.  Elec. 
Cas.  326;  Patterson  v.  Pittston  (C. 
P.),  8  Kulp.  (Penn.)  630;  Buffalo, 
etc,    Ry.    Co.    v.    Dubois    Traction 
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Pass.  Ry.  Co.  ( Penn.  Sup.  Ct,  1892). 
24  Atl.  170,  4  Am.  Elec.  Cas.  217: 
Gillett  V.  Westchester  &  Media  Ry. 
Co.  (Penn.),  2  Penn.  Dist.  Rep.  45, 
4  Am.  Elec.  Cas.  100.  Tennessee: 
East  Tenn.  Teleph.  Co.  v.  Knoxville 
R.  Co.  (Ch.  Ct.,  Tenn.,  1890),  3  Am. 
Elec.  Cas.  400.  Texas:  Limbuiger 
V.  San  Antonio  Rapid  Tran.  St  Ry. 
Co.  (Tex.  Sup.  Ct,  1805),  5  Am. 
Elec.  Cas.  166.  Utah:  Dooly  Block 
V.  Salt  Lake  City  Rapid  Transit  Co., 
0  Utah,  31,  33  Pac.  229,  8  Am.  R. 
&  Corp.  Cas.  327,  4  Am.  Elec  Gas. 
103. 

«« Penn.  R.  Co.  v.  Montgomery 
County  Pass.  Ry.  Co.,  167  Penn.  St 
62,  6  Am.  Elec.  Cas.  166,  31  AtL 
468.  The  court  said:  ''The  Uiod 
taken  for  streets  in  cities  and  bor- 
oughs is  in  the  exclusive  possession 
of  the  municipality,  which  may  uae 
the  footway  as  well  as  the  cartway 
for  any  urban  servitude  without 
further  compensation  to  the  lot  own- 
ers. ♦  ♦  ♦  But  the  easement  a^ 
quired  by  the  public  by  proceed- 
ings under  the  road  laws,  is  an  ease- 
ment for  passage  only,*'  per  Mr. 
Justice  Williams.  The  court  then 
referred  to  distinction  between  ur- 
ban and  suburban  servitudes  and 
spoke  of  a  street  railway  as  "an 
urban  servitude  to  which  suburban 
property  had  not  been  subjected  by 
law  up  to  this  time."  Philadelphia 
&  T.  R.  Co.  V.  Philadelphia  &  B. 
Pass.  R.  Co.  (C.  P.),  6  Penn.  Dist 
R.  269. 
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ditional  servitude  on  a  country  highway,  and  that  the  consent 
of  the  abutting  owners  and  the  payment  of  compensation  is 
necessary.®*  In  a  case  in  Maryland,  however,  where  an  abut- 
ting owner  on  a  turnpike  road  sought  to  obtain  an  injunction 
restraining  the  construction  of  an  electric  railway  along  such 
road,  the  application  was  refused,  the  court  holding  that  no  ad- 
ditional servitude  was  created,  entitling  him  to  compensation.®* 
And  a  similar  conclusion  is  reached  in  a  later  case  in  this 
State.®*  And  in  a  recent  case  in  Kentucky  it  is  decided  that  an 
electric  railway  upon  a  rural  highway  does  not  constitute  an  ad- 
ditional servitude  for  which  the  abutting  owner  is  entitled  to 
compensation.®^  And  in  a  case  in  New  Jersey  an  application 
was  made  for  an  injunction  to  restrain  the  construction  of  an 
electric  railway  along  the  public  highway.  The  abutting  owner 
claimed,  among  other  things,  that  the  railway  would  create  an 
additional  servitude  on  his  land,  but  the  court  refused  to  grant 
an  injunction  on  this  ground  alone,  since  the  question  had  never 
been  adjudicated  in  this  State.  The  court  cited  the  Pennsyl- 
vania case  to  which  we  have  referred  in  this  section,®®  and  said : 
"  We  have  no  similiar  decision  in  this  State  regarding  the  servi- 
tude imposed  under  our  road  laws.  The  question,  therefore,  as 
I  have  stated,  is  an  unsettled  one.     Whether  or  not  then  the 


M  Zehren  v.  Milwaukee  Elec.  R.  & 
L.  Co.,  99  Wis.  83,  41  L,  R.  A. 
575,  67  Am.  St.  R.  844,  74  N.  W. 
538. 

85  Green  v.  City  &  Suburban  Ry. 
Co.  &,  Bait.  &  Yorktown  Turnpike 
Road  (78  Md.  294),  28  Atl.  626,  4 
Am.  Elec.  Cas.  206.  The  court 
said :  **  It  is  doubtless  true  that 
neither  the  legislature  of  1787,  nor 
the  property-owners  from  whom  the 
lands  on  which  the  road  is  built 
were  obtained,  contemplated  the 
building  of  a  railway  on  this  road, 
especially  one  on  which  cars  were  to 
be  moved  by  the  use  of  electricity; 
but  it  is  equally  true  that  the  law 
would  not  require  this  to  be  contin- 
ued as  a  *  dirt  road  '  simply  because 
it  was  originally  constructed  in  that 


way.  This  road  will  illustrate  the 
progress  that  has  been  made  within 
the  past  century.  At  first  it  was  a 
poorly  constructed  dirt  cpad.  Then 
it  became  a  turnpike,  when  part  of 
its  right  of  way  was  occupied  by  a 
horse-car  railway  which,  in  its  turn, 
must  now  give  way  to  an  improved 
method  of  travel  on  public  high- 
ways," per  Boyd,  J. 

8«  Lonaconing  M.  &  F.  Ry.  Co.  v. 
Consolidated  Coal  Co.,  95  Md.  630, 
53  Atl.  420. 

87  Georgetown  &  Lexington  Trac- 
tion Co.  V.  Mulholland,  25  Ry.  Law 
R.  578,  76  S.  W.  148. 

8*  Pennsylvania  R.  Co.  v.  Mont- 
gomery County  Pass.  Ry.  Co.,  107 
Penn.  St.  62,  5  Am.  Elec.  Cas.  166, 
31  Atl.  468. 
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servitude  exists  is  unsettled,  and,  therefore,  in  doubt,  and  it 
follows  it  is  doubtful  whether  the  complainant  has  such  a  prop- 
erty right  as  he  seeks  to  have  protected  by  the  injunction  he 
asks  for.®®  In  a  later  case,  however,  in  this  State  the  question 
came  before  the  court  directly  for  adjudication  and  it  was  de- 
cided that  a  line  of  passenger  railway  to  be  operated  by  elec- 
tricity upon  a  country  highway  did  not  constitute  an  additional 
servitude  upon  the  land  of  the  abutting  owner,  who  owns  to  the 
middle  of  the  road.^  Certainly  there  is  much  room  for  argu- 
ment on  each  side.     We  have  again  the  distinction  between 


80  Borden  v.  Atlantic  Highlands, 
Bed  Bank  &  Long  Branch  Elec.  Ry. 
Co.  (N.  J.  Ch.  Ct.,  1895),  6  Am. 
Elec.  Cas.  183,  per  McGill,  Ch.       . 

00  Ehret  v.  Camden  &  Trenton  R. 
R.  Co.,  61  N.  J.  Eq.  171,  47  Atl. 
562,  7  Am.  Elec.  Cas.  383,  In  this 
case  a  bill  was  filed  to  enjoin  the 
construction  of  the  road  in  front 
of  complainant's  property,  and  the 
question  was  raised  by  demurrer 
whether  such  a  railway  constituted 
an  additional  servitude  upon  the 
land  of  the  complainant  who  was 
an  abutting  owner.  The  court,  how- 
ever, reached  the  conclusion  given 
in  the  text  and  declared  that  no 
ground  for  relief  was  stated  in  the 
bill.  In  \}e  consideration  of  the 
question  it  was  said :  "  The  features 
of  such  a  road  are  that  its  tracks 
are  laid  so  as  not  to  interfere  with 
the  use  of  the  surface  of  the  road 
by  other  vehicles;  that  its  cars  are 
of  such  size,  and  run  at  such  a 
speed,  as  not  to  interfere  with  other 
traffic;  that  such  stops  are  made  as 
will  accommodate  those  living  along 
the  line  of  the  road.  So  used,  I  do 
not  perceive  the  least  difference  in 
the  adaptability  of  such  a  road  to 
the  uses  of  a  highway,  whether  it 
be  a  country  road  or  a  municipal 
street.  Its  dosiun  is  to  serve  the 
primary    purposes    of    a    highway, 
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namely,   to   enable    people  to  pass 
from   one   place    to   another.    If  a 
distinction  is  to  be  drawn  between 
the    highways    and    streets,  upon 
what    line    shall    they    be    distin- 
guished?    If  density  of  population 
along  the  highway  is  to  be  the  cri- 
terion, how  closely  must  the  houses 
stand?    Must    they    be    within   50 
feet,  50  yards,  or  500  yards,  to  de- 
stroy the  right  of  an  abutting  owner 
to  damages?     If  the  test  is  to  be  a 
corporate  test,  and  all  roads  lying 
within  townships  to  be  within  one 
class,   and   all   roads    within  other 
municipalities     within     the    other 
class,  what  is  the  substantial  basis 
of  difference?     I  can  perceive  none. 
Then,  again,  as  pointed  out  by  Vice 
Chancellor     Grey     in     his    opinion 
when  this  case  was  before  him  upon 
a  rule  to  show  cause  why  an  in- 
junction should  not  issue,  a  rural 
community  in  a  short  time  may  be- 
come an  urban  community,  and  thus 
the  abutter  upon  a  highway,  who 
now  has  a  right  to  damages  for  the 
location  in  front  of  bis  premises  of 
a  street  railway,  the  next  year  may 
be  stripped  of  that  r^ht  by  the  fact 
that    neighbors    have    built  in  bis 
vicinage,  or  because  the  lines  of  a 
borough   have  been  extended  so  as 
to  include  his  property,"  per  Reed, 
V.  C. 


COMPENSATION    CONTINUED, 


§342a 


urban  and  surburban  servitudes.®^  The  only  right  which  the 
public  acquires  in  a  rural  highway  is  that  of  free  passage.  Is 
this  such  a  limitation  upon  the  rights  of  the  public,  or  in  other 
words,  such  a  reserved  right  in  the  abutting  owners,  as  to  ex- 
clude the  use  of  the  highway  by  an  electric  railway,  without 
compensation  to  ^hem  ?  We  can  conceive  cases  where  such  a 
railway  would,  without  doubt,  be  an  additional  burden.  Let 
us  take  for  instance  an  electric  railway  running  from  town  to 
town,  at  a  high  rate  of  speed,  merely  for  the  purpose  of  mak- 
ing a  connecting  line,  and  making  no  stops  between  towns  for 
passengers  to  board  the  car  or  alight  therefrom.  Or  again,  sup- 
l>ose  such  a  railway  was  merely  for  the  conveyance  of  baggage, 
freight  and  merchandise.  In  either  of  these  cases  there  would 
probably  be  held  to  be  an  additional  servitude.  On  the  other 
hand,  however,  take  the  case  of  a  trolley  on  a  rural  highway, 
stopping  whenever  a  passenger  wishes  to  alight,  or  an  intending 
passenger  desires  to  board  the  car,  enabling  persons  living  along 
the  line  of  the  railway  to  make  quick  connections  with  the 
nearby  towns,  either  for  the  purpose  of  going  and  returning 
from  work  or  business ;  or  to  make  necessary  purchases,  or  pos- 
sibly for  pleasure.  Have  we  not  in  this  a  use  of  the  highway 
within  the  original  purposes  of  its  dedication  or  appropriation 
as  a  highway  ?  Is  this  not  a  use  for  the  benefit  of  the  persons 
living  along  guch  highway  ?  ®^  Although  the  purpose  of  the 
dedication  or  taking  is  for  travel  to  and  fro,  yet  the  exercise 
of  such  right  cannot  be  confined  to  passage  on  foot  or  in  such 
vehicles  as  were  known  at  the  time  of  the  original  appropria- 
tion. In  view  of  the  primary  fact  that  a  highway  is  for  the 
purpose  of  travel,  we  incline  to  the  opinion  that  an  electric 
railway,  upon  a  rural  highway,  when  its  construction  is  such 
that  it  does  not  exclude  other  travel  therefrom,  or  render  it 
dangerous  or  unsafe,  and  the  railway  is  so  operated  that  all 
persons  living  along  the  line  of  such  highway  may  use  the 
cars  for  passage  to  and  fro,  does  Hot  constitute  an  additional 
burden,  entitling  the  abutting  owners  to  compensation. 

§  342a.     Electric    railway    over    city    streets  —  Interurban 

service. —  In  a  case  in  Wisconsin  a  distinction  is  made  between 


'.H  See  §§  295  and  331,  herein. 


"^  Williams  v.  City  Elcc.  Ry.  Co., 
41  Fed.  556,  3  Am.  Elec.  Cas.  233. 
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the  use  of  a  street  for  the  purpose  of  carrying  passengers  be- 
tween points  within  the  city  and  the  use  of  a  street  by  an  elec- 
tric street  railway  for  interurban  traffic  and  it  is  decided  that 
while  the  former  use  is  a  burden  contemplated  by  the  original 
taking  of  the  land  and  that  the  abutting  owner  is  not  entitled  to 
compensation,  the  latter  is  the  exercise  of  a  right  diflPerent  from 
the  right  of  passage  by  the  public  and  the  company  is  required 
to  make  compensation  to  the  abutting  owners  for  such  use.  In 
the  first  case  in  which  this  question  arose  it  appeared  that  the 
railway  company  operated  interurban  trains  over  country  high- 
ways, between  two  cities,  thence  on  its  street  railway  tracks 
through  one  city  and  then  again  upon  country  highways  to  a 
point  several  miles  distant.  An  action  \vas  commenced  by  sev- 
eral abutting  owners  to  abate  and  remove  the  tracks  and  other 
appliances  of  the  street  railway  in  front  of  their  premises  and 
to  restrain  the  further  obstruction  or  interference  therewith 
and  it  was  decided  that  the  defendant  was  entitled  to  have  the 
plaintiff's  complaint  dismissed.  From  this  judgment  the  plain- 
tiff appealed  and  upon  the  appeal  the  court  decided  as  above, 
reversing  the  judgment  of  the  lower  court.^^  This  question  is 
again  considered  in  a  later  case  in  this  State  where  it  appeared 
that  the  interurban,  and  no  other,  cars  were  used  by  a  railway 
company  for  doing  the  city  street  railroad  business  and  for  the 
transportation  of  passengers  within  the  city  limits  and  it  was 
again  decided  that  the  use  of  city  streets  for  interurban  traffic 
constituted  an  additional  burden  upon  the  land  of  the  abutting 
owners  in  the  city  streets  for  which  they  were  entitled  to  com- 
pensation. The  court  said :  "  Since  this  use  is  in  no  way 
predicated  on  the  piiblic  right  to  the  use  of  the  street,  defendant 
can  so  occupy  it  under  no  other  authority  than  the  one  granted 
to  it  as  an  agency  for  conducting  a  transportation  business,  in 
accordance  with  which  it  may  condcnm  property  to  secure  a 
right  of  way.  In  these  respects  its  rights  and  liabilities  are 
like  those  of  a  commercial  railroad  and  w4ien  to  conduct  its 
interurban  railroad  business  it  appropriated  the  street  in  front 
of  plaintiff's  property  it  was  a  taking  of  plaintiff's  private  prop- 
erty for  a  public  purpose  for  which  she  is  entitled  to  compensa- 

»3  Younkin    v.    Milwaukee   Light,      H.  &  T.  Co.,  120  Wis.  477,  98  N.  W. 
216. 
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§  343 


tion  under  the  rules  governing  the  exercise  of  this  right  by  com- 
mercial railroads."  ^* 

§  343.    Electric  railway  —  Connecting  line  between  cities  — 
Transportation  of  merchandise. —  The  construction  of  an  electric 
railway  through  the  streets  of  a  village  for  the  purpose  of 
forming  a  connecting  line  between  cities,  to  be  used  not  only 
for  conveyance  of  passengers,  but  also  of  merchandise  and  bag- 
gage, is  a  new  servitude  for  which  the  abutting  owner  should  be 
eomj>ensated.^*     While  it  is  a  generally  accepted  doctrine  that 
an  electric  railway  on  the  streets  of  a  city  for  the  carriage  of 
passengers  only  does  not  create  an  additional  burden  entitling 
the   abutting  owner  to   compensation,®^   yet   such   a   railway 
company  cannot  also  undertake  the  transportation  of  merchan- 
dise over  its  tracks  and  defeat  the  right  of  an  abutting  owner 
by  the  fact  that  it  carries  passengers  also.     By  undertaking  the 
transportation  of  freight  or  merchandise  the  road  becomes  a 
commercial  railroad,  the  operation  of  which  creates  an  addi- 
tional burden.    This  question  is  considered  at  length  in  a  recent 
case  in  Illinois  where  an  abutting  owner  brought  a  bill  for  an 
injunction  to  restrain  the  construction  of  an  electric  railroad  in 
the  stVeet  on  the  ground  that  it  was  a  commercial  railroad  and 
constituted  an  additional  servitude,  upon  his  fee  to  the  center 
of  the  street  for  which  he  had  not  been  compensated  or  no 
condemnation  proceedings  instituted.     The  ordinance  granting 
the  right  to  the  company  authorized  the  carrying  of  one  kind  of 
freight.®''  The  court  declared  that  such  a  road  was  a  commercial 
road  within  the  meaning  of  that  term  and  was  not  the  less  so 
because  it  was  confined  to  the  carriage  of  one  kind  of  freight ; 
and  it  was  decided  that  being  a  commercial  railroad  it  consti- 


M  Abbott  v.  Milwaukee  Light,  H. 
&  T.  Co.,  (Wis.,  1906),  106  N.  W. 
523,  per  Siebecker,  J. 

w  Chicago  &  N.  W.  Co.  v.  Mil- 
waukee, H.  &  K.  E.  R.  Co.,  05  Wis. 
561,  37  L.  R.  A.  856,  70  N.  W. 
678. 

••  See  §§  336-341,  herein. 

91  The  ordinance  contained  this 
provision:  "The  said  tracks  and 
railways  shall  be  used  for  no  other 
purpose  than  to   transport   passen- 

37 


gers  and  their  ordinary  baggage. 
United  States  mail,  express,  milk; 
and  the  cars  and  carriages  for  that 
purpose  shall  be  of  the  style  and 
class  ordinarily  used  on  such  rail- 
ways in  other  cities.  No  freight 
shall  be  carried  by  said  grantee,  its 
successors  or  assigns,  excepting  such 
as  is  used  in  the  construction  of 
their  road  within  the  limits  of  the 
city  of  Aurora." 
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tuted  a  new  and  additional  servitude  and  that  the  abutting 
owner  being  the  owner  of  the  fee  of  the  street  to  the  center 
thereof  was  entitled  to  an  injunction.*®  So  in  a  case  in  Wis- 
consin the  court  said  that  it  would  admit,  for  the  purpose  of 
the  case,  that  a  railway  authorized  to  carry  freight  as  veil  as 
passengers  becomes  a  commercial  raiload  instead  of  a  street  rail- 
road, and  that  such  a  railroad,  when  laid  in  a  street,  be- 
comes an  additional  burden  on  the  fee,  and  cannot  be  laid 
without  the  consent  of,  or  compensation  made  to,  the  adjoining 
property  owners.**  A  similiar  conclusion  is  also  reached  in 
a  case  in  Texas.*  In  a  case  in  Indiana,  however,  it  has  been 
decided  that  a  street  railway,  the  cars  of  which  are  to  be 
designated  as  express  and  passenger  cars,  the  former  to  be  nsed 
exclusively  for  hauling  light  express  matter,  passenger  ba^:age 
and  United  States  mail  does  not  constitute  an  additional  burden 
for  which  an  abutting  lot  owner  on  a  city  street  is  entitled 
to  compensation.^ 


i>s  Wilder  v,  Aurora,  De  Kalb  & 
R.  E.  T.  Co.^  216  lU.  493,  75  N.  E. 
194. 

i»o  Linden  Land  Co.  v.  Milwaukee 
Electric  R.  &  L.  Co.,  107  Wis.  493, 
611,  83  N.  W.  851,  per  Winslow,  J. 

1  Rische  V.  Texas  Transp.  Co.,  27 
Tex.  Civ.  App.  33,  66  S.  VV.  324. 

aMordhurst  v.  Ft.  Wayne  &  S. 
W.  Tr.  Co.,  163  Ind.  268,  71  N.  E. 
642,  66  L.  R.  A.  105.  The  court 
said  in;  this  case:  "  If^  then,  the  in- 
juries or  inconveniences  sustained 
by  the  owners  of  lots  abutting  on  a 
street  on  which  an  interurban  elec- 
tric ][ailroad  is  constructed  are 
neither  different  from  those  result- 
ing from  the  construction  and  op- 
eration oi  an  ordinary  street  elec- 
tric railroad,  no  greater  in  degree, 
and.  if,  the  latter  is  held  not  to  be 
an  additional  burden  upon  the 
street,  entitling  abutting  lot  owners 
to  compensation  upon  what  ground 
can  it  be  asserted  that  the  proposed 
interurban  railroad  is  such  an  addi- 
tional  burden   as   requires   compcn- 
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sation  to  be  assessed  and  paid  or 
tendered  to  the  owners  of  abutting 
lots  before  the  street  can  be  law- 
fully appropriated  and  used  for  the 
purposes  of  such  a  railroad?  ^e 
only  basis  for  a  claim  for  compensa- 
tion is  the  circumstance  that  the 
interurban  railroad  is  intended  for 
the  transportation  of  persons,  bag- 
gage, light  express  matter,  aad 
United  States  mail  matter  to  places 
outside  the  city  of  Ft.  Wayne,  and 
at  greater  or  less  distances  there- 
from. ♦  ♦  ♦  Rapid  and  cheap 
transportation  of  passengers,  light 
express  and  mail  matter,  between 
neighboring  towns  and  cities  may 
be  quite  as  necessary  and  as  largely 
conducive  to  the  general  welfare  of 
the  places  so  connected  and  their 
inhabitants  as  the  like  convenieDces 
within  the  town  or  city.  Where 
such  transportation  is  furnished  by 
an  interurban  electric  railroad  op- 
erated under  the  conditions  and  re- 
strictions contained  in  the  agree- 
ment between  the  appellee  and  the 


COMPENSATION    CONTINUED.  §§  343a,  344 

§343a.  Electric  raUway  —  Transportation  of  merchandise  — 
Constructed  entirely  on  one  side  of  highway. —  In  a  case  in  Ohio 
it  has  also  been  decided  that  the  construction  and  operation 
of  an  electric  railway  along  a  rural  highway,  the  company  be- 
ing authorized  to  carry  merchandise,  is  an  additional  burden. 
Another  element,  however,  entered  into  and,  in  part,  controlled 
the  determination  of  the  court  in  this  case,  as  it  appeared  that 
the  railway  was  constructed  entirely  on  the  side  of  a  public 
highway,  next  to  the  abutting  improved  farms  owned  and  oc- 
cupied by  the  plaintiffs,  and  entirely  between  their  lands  and 
the  traveled  part  of  the  highway.  The  company  had  authority 
to  rim  an  unlimited  number  of  cars  and  trains  for  the  carry- 
ing of  passengers  and  the  transportation  of  freight,  express 
matter  and  government  mail.  Both  of  these  elements  are 
considered  by  the  court,  wliich  reached  the  conclusion  that  the 
railway,  both  on  account  of  its  manner  of  construction  and  the 
fact  that  it  was  authorized  to  carry  merchandise,  constituted  an 
additional  burden.* 

§  344.  Motive  power  does  not  determine  question  of  servitude 
and  compensation.— It  is  not  the  motive  power  which  deter- 
minjes  whether  a  railway  upon  the  streets  is  an  additional 
servitude,  entitling  the  abutting  owner  to  compensation,  but 
it  is  the  nature  of  the  use  and  the  mode.*     So  it  is  said  that  a 


city  of  Ft.  Wayne,  we  do  not  think 
the  construction  and  operation  of 
such  a  railroad  in  such  a  manner 
constitutes  an  additional  servitude 
upon  the  street  which  entitles  abut- 
ting property  owners  to  compensa- 
tion/* per  Dowling,  J. 

3  Schaaf  v.  Cleveland,  Medina  & 
S.  Ry.  Co.,  66  Ohio  St.  215,  64  N.  E. 
145.  The  court  said:  "  In  our  opin- 
ion the  construction  and  operation 
of  a  railroad  as  authorized  and  pro- 
posed, must  necessarily  constitute  a 
serious  obstruction  to  the  plaintiff's 
use  of  the  public  highway  as  a 
means  of  access  to  their  farms,  and 
an  additional  burden  on  the  high- 
way not  contemplated  in  its  origi- 


nally intended  uses.  The  whole  bur- 
den of  the  railway  with  all  of  its 
authorized  appurtenances,  is  thrown 
entirely  upon  the  side  of  the  public 
road  next  to  the  plaintiffs'  lands, 
and  between  them  and  the  traveled 
part  of  the  roadway.  The  nature  of 
that  burden  is  not  different  in  any 
material  respect  from  that  imposed 
by  the  construction  and  operation 
of  a  steam  railroad,"  per  Williams, 
J.    See   §    373,  c.   herein. 

4  Williams  v.  City  Elec.  Ry.  Co., 
41  Fed.  556,  3  Am.  Elec.  Cas.  231; 
Jaynes  v.  Omaha  St.  R.  Co.,  63  Neb. 
631,  74  N.  W.  67,  39  L.  R.  751; 
Sells  V.  Columbus  St.  Ry.  Co. 
(Ohio,  1892),  28  Week.  Law  Bull. 
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street  railway  may  be  operated  by  "  animal  power,  steam,  elec- 
tricity, cable,  fireless  engines  or  compressed  air."  ^ 

§  345.  Change  of  motive  power  —  No  additional  bniden.— 
The  change  of  the  motive  power  of  a  street  railway  from  ani- 
mal to  mechanical,  does  not  per  se  impose  a  new  servitude,  but 
tends  to  facilitate  the  use  of  the  street  as  a  public  way.*  So 
where,  under  proper  legislative  and  municipal  sanction,  a  street 
railway  changed  its  system  from  a  single  track  horse  railway 
to  a  double  track  electric  railway,  the  abutting  owner  was  held 
not  entitled  to  compensation,  on  the  ground  of  its  being  an  ad- 
ditional servitude.'' 


§  346.  Injury  to  right  of  access  —  Injunction. —  Although 
an  electric  street  railway  creates  no  additional  servitude,^  yet 
it  must  be  so  constructed  as  not  to  impair  the  abutting  owners' 
easements  of  access,  light  and  air,  for  if  it  is  not  so  constructed, 
and  there  is  a  material  impairment  of  such  an  easement,  an 
additional  burden  will  be  created,  entitling  the  abutting  owner 
to  compensation.®  So  wliere  there  were  two  tracks  in  the 
street  in  question  and  it  appeared  that  the  construction  of  a 
third  track  with  the  necessary  poles  would  materially  impair 
the  right  of  access  of  an  abutting  ow^ier  and  depreciate  the 
value  of  his  property,  the  court  granted  an  injunction  restrain- 
ing the  construction  of  such  road.^^  And  an  abutting  owner 
will  be  entitled  to  relief  where  a  street  railwav,  in  the  con- 

ml    7 


172,  4  Am.  Elec.  Cas.  166,  La 
Crosse  City  Railway  Co.  v.  Higbee, 
107  Wis.  389,  83  N.  W.  701,  7  Am. 
Elec.  Cas.  369. 

» Williams  v.  City  Elee.  Ry.  Co., 
41  Fed.  556,  3  Am.  Elec.  Cas. 
231. 

0  Louisville  Bagging  Mfg.  Co.  v. 
Central  Passenger  Ry.  Co..  3  Am. 
Elec.  Cas.  236,  affd.,  95  Ky.  60,  4 
Am.  Elec.  Cas.  202,  23  S.  W.  592; 
Halsey  v.  Rapid  Transit  Ry.  Co., 
47  N.  J.  Eq.  380,  3  Am.  Elec.  Cas. 
295,  20  Atl.  859;  State,  Roebling  v. 
Tronton  Pass.  R.  Co.,  58  N.  J.  L. 
666,  34  Atl.  1090,  33  L.  R.  A.  129, 
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4  Am.  &  Eng.  R.  Cas.  (N.  S.)  392; 
Reid  V.  Norfolk  City  R.  Co.,  94  Va. 
117,  26  S.  E.  428,  36  L.  R.  A. 
274. 

7  Reid  V.  Norfolk  City  R.  Co.,  94 
Va.  117,  26  S.  E.  428,  36  L.  R.  A. 
274. 

8  See   §   341,  herein. 

» Zebren   v.    Milwaukee   Elec.  R- 

6  P.  Co.,  99  Wis.  83,  74  N.  W.  538, 

7  Am.  Elec.  Cas.  345. 

10  Dooly  Block  v.  Salt  Lake  City 
Rapid  Trans.  Co..  9  Utah,  31,  33 
Pac.  229,  8  Am.  R.  Corp.  Rep.  327, 
4  Am.  Elec.  Cas.   189. 
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struction  of  its  road,  so  changes  the  grade  of  the  street  as  to  in- 
jure his  means  of  access. ^^  Thus  it  was  so  held  in  a  case  in 
Wisconsin,  where  a  street  railway  company  proposed  to  con- 
struct and  operate  an  electric  street  railway  upon  a  highway 
in  a  country  town  and  for  that  purpose  and  by  the  permission 
of  the  town  authorities,  to  cut  down  the  highway  so  that  an 
abutting  owner's  right  of  access  to  his  property  was  seriously 
impaired.  The  company  contended  that  the  town  board  had 
full  power  to  change  the  grade  of  the  highway  at  pleasure, 
and  without  payment  of  compensation  to  lot  owners  and  that 
the  company  was  simply  acting  as  an  agent  or  employee  of 
the  town  board  in  doing  the  grading,  and  hence  that  the  grad- 
ing could  not  be  considered  as  any  part  of  the  construction  of 
the  railroad,  but  rather  the  exercise  of  the  power  of  the  town 
to  grade  highways.  The  court,  however,  declared  that,  while 
cities  and  other  municipal  corporations  were,  under  the  de- 
cisions in  that  State,  endowed  with  power  to  alter  the  grade 
of  a  street  without  any  liability  to  the  adjoining  lot  owners 
therefor,  in  the  absence  of  express  statutory  provisions  for 
compensation,  it  was  doubtful  whether  town  boards  possessed 
such  authority.  The  court  then  continued  to  say :  "  Grant, 
if  you  please,  that  the  power  exists;  still  it  is  entirely  certain 
that  it  is  a  power  to  be  exercised  solely  for  public  good,  and 
not  for  the  benefit  of  a  private  corporation  or  individual. 
*  *  *  In  the  present  case  it  is  certain  that  the  attempted 
change  of  grade  was  made  at  the  demand  of,  and  primarily  for 
the  sole  benefit  of,  the  street  railway  company.  No  fact 
could  be  more  clearly  proven  than  this  fact  is  in  the  case. 
Whatever  small  benefits  the  general  public  may  receive  in  the 


11  Eachus  V.  Los  Angeles  Consol. 
Elec.  Ry.  Co.,  103  Cal.  614,  37  Pac. 
750,  holding  that  the  plaintiff 
might  recover  under  the  constitu- 
tional provision  that  just  compensa- 
tion must  first  be  paid  where  pri- 
vate property  is  taken  or  damaged 
for  public  use.  In  this  case  it  ap- 
peared that  the  grade  of  the  street 
had  been  cut  down,  causing  injury 
to  the  right  of  access.  Westheffer 
V.  Lebanon  &  Annville  St.  Ry.  Co., 


163  Penn.  St.  54,  where  an  appli- 
cation was  made  for  an  injunction 
restraining  operation  of  street  rail- 
way. In  laying  the  track  the  street 
had  been  filled  in,  seriously  impar- 
ing  access  to  the  property.  A  de- 
murrer to  the  injunction  was  sus- 
tained because  of  laches,  but  the 
court  expressed  the  opinion  that  in 
such  a  case  the  abutter  was  entitled 
to  relief. 

581 


§  347  ABUTTING    OWNERS 

way  of  an  easier  grade  for  vehicles  or  the  privilege  of  riding 
upon  the  electric  cars  are  merely  incidental  to  the  main  object. 
That  main  object  was  and  is  the  pecuniary  benefit  to  the  street 
railway  company  arising  from  the  operation  of  the  street  cars 
over  the  highway,  which  was  impracticable  before  the  change, 
and  will  be  practicable  after  the  change.  The  town  authorities 
had  no  intention  of  grading  the  street,  and  tlio  public  did  not 
demand  it.  We  believe  public  powers  which  are  held  in  tni?t 
to  be  exercised  for  the  benefit  of  the  whole  people  ought  not 
to  be,  and  cannot  be,  farmed  out  to  an  individual  for  his  own 
especial  benefit  when  private  rights  are  thereby  invaded. 
Such  proceedings  seem  to  us  clearly  against  public  policy. 
The  vice  lies  not  in  the  fact  that  the  work  is  physically  done 
by  the  street  railway  company  instead  of  by  employees  of  the 
town  (the  town  may  probably  choose  its  own  agents,  to  whom 
it  may  intrust  the  performance  of  lawful  public  works),  hut 
the  vice  lies  in  the  fact  that  the  work  itself  is  primarily  and 
essentially  private  work,  done  by  a  private  corporation,  for 
the  advancement  solely  of  its  own  ends,  and  is  not  a  work  de- 
manded by  the  public,  or  which  would  be  undertaken  by  the 
town  as  a  necessary  public  work.  *  •  *  *  Regarding  the 
change  of  grade  here  to  be  made  as  substantially  a  change  made 
by  the  railroad  company  for  its  own  ends,  and  purely  to  enable 
it  to  operate  its  road  successfully,  we  are  unwilling  to  subscribe 
to  the  doctrine  that  the  mere  consent  of  the  town  authorities 
will  free  the  railway  company  from  liability  to  the  adjoin- 
ing owner  whose  property  will  be  rendered  practically  inac- 
cessible." ^^ 

§  347.  Sidewalks  —  Improvements  under  —  Abutting  own- 
ers' rights. —  If  the  fee  to  the  street  be  in  the  abutting  owner, 
a  question  might  arise  as  to  the  right  to  compensation,  where 
the  erection  of  poles  would  interfere  with  or  damage  expen- 
sive improvements,  lawfully  made  by  him  under  the  sidewalk. 
Suppose  that  he  has  been  to  the  expense  of  building  an  apart- 
ment or  room  imder  it,  and  that  the  planting  of  the 
poles  as  contemplated  would  damage  expensive  ceilings  and, 
perhaps,  destroy  the  beauty  or  usefulness  of  the  room.    Would 

laZehren  v.   Milwaukee  Eleo.    R.       7   Am.    Elec.    Cas.   345,  per  Wins- 
&  P.  Co.,  99  Wis.  83,  74  N.  W.  538,       low   J. 
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not  this  constitute  such  a  taking  of  private  property  as  would 
require  just  compensation  to  be  made  before  the  poles  cobld 
be  erected  ?  Tt  would  seem  so,  and  doubtless  the  courts  would 
grant  an  injunction  restraining  their  erection  until  compen- 
sation had  been  made.  A  reference  is  made  to  such  It  con- 
tingency by  the  court  in  a  New  Jersey  cfise  ^*  in  the  following 
words :  "  If  such  improvements  of  the  sidewalk,  or  construc- 
tioifc  under  it,  which  the  landowner  shall  lawfully  make  in 
pui-suance  of  his  duty  to  the  public,  or  for  his  own  private 
convenience,  be  expensive  in  character,  so  that  substantial  dam- 
age will  result  to  him  from  the  planting  of  the  trolley  poles, 
a  serious  question  will  arise  whether  there  will  not  be  a  taking 
of  his  property  for  which  he  must  be  compensated,  and  a 
threatened  invasion  sufficiently  serious  to  induce  this  court's 
interference.     But  that  question  is  not  presented  in  this  case." 

§  348.  Electric  railway  crojising  steam  railway. —  The  right 
of  an  electric  railway  to  use  the  streets  for  the  construction  and 
operation  of  its  line  without  compensation  to  the  abutting 
owner  is  founded  upon  the  principle  that  the  public  acquires 
the  easement  of  passage  when  a  street  is  dedicated  or  taken, 
and  that  such  railways  are  merely  a  new  mode  of  exercising 
this  use.  The  right  which  a  steam  railway  acquires  at  cross- 
ings over  streets  is  subject  to  the  right  of  the  public  to  use  the 
streets  and  consequently  to  pass  and  repass  over  the  tracks 
at  such  places  as  they  may  intersect  the  streets.  In  other 
words,  the  steam  railroad's  right  of  way  to  cross  streets  is  sub- 
ject to  the  easement  of  the  traveling  public  therein,  and  a 
street  electric  railway  being  a  mode  of  exercising  this  easement 
is  entitled  to  construct  its  lines  across  railroad  tracks,  where 
such  tracks  intersect  streets  which  the  electric  railway  has  been 
authorized  to  use,  and  the  steam  railroad  is  not  entitled  to 
compensation  for  the  mere  crossing  of  its  tracks  in  such  man- 
ner.** 

13  West  Jersey  R.  Co.  v.  Camden,  207,  6  Am.  Elec.  Cas.  243,  38  N.  £. 
Gloucester  &  Woodbury  Ry.  Co.,  62  604.  See  also  New  York,  N.  H,  & 
N..J.  Eq.  31,  29  Atl.  423,  5  Am.  H.  R.  Co.  v.  Fair  Haven  &  W.  R. 
Elec.   Cas.    143.  Co.,  70  Conn.  610,  40  Atl.  607,  41 

14  Chicago  &  Calumet  Terminal  Atl.  169;  New  York,  N.  H.  &  H.  R. 
Ry.  Co.  V.  Whiting,  Hammond  &  Co.  v.  Bridgeport  Traction  Co.,  66 
Kast  Chicago  St.  Ry.  Co.,  139  Ind.  Conn.  410,  29  L.  R.  A.  367,  6  Am. 
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Elec.  Cas.  210,  32  Atl.  053; 
West  Jersey  R.  Co.  y.  Camden, 
Gloucester  &  Woodbury  Ry.  Co.,  52 
N.  J.  £q.  31,  29  Atl.  423,  5  Am. 
Elec.  Cas.  145;  Bel.  Lack.  &  West- 
ern R.  Co.  v.  Wilkesbarre  &  West 
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Side  Ry.  Co.  (Penn.  Com.  PL),  6 
Kulp.  342,  4  Am.  Elec.  Cas.  237. 
see  §§  407-417  herein  as  to  con- 
struotion  of  street  railway  across 
tracks  of  steam  railroad. 
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§  349.  Construction  of  electrical 
lines  —  Rights  as  to,  not 
extended  beyond  terms 
of  grant. 

350.  Grant     of     right     to     use 

streets  —  Nature  of  con- 
tract. 

350a.  Refusal  of  municipality  to 
make  regulations  where 
contract  created  by  ac- 
ceptance of  franchise. 

350b.  Power  of  municipality  to 
repeal  franchise  for  non- 
compliance with  condi- 
tions. 

350c.  Municipality  estopped  to 
question  power  of  electric 
light  company  to  occupy 
streets. 

351.  Constitutional   provision  as 

to  consent  —  Limitation 
on  legislature  —  Illegal 
grant. 

352.  Conditions   precedent  as  to 

construction  —  Generally. 
352a.  Proving       acceptance       of 
grant. 

353.  Local  governmental  control 

and  consent. 

354.  Local     governmental      con- 

sent. 

355.  Local  governmental  consent 

continued. 

355a.  When  municipal  consent 
not  required. 

355b.  Consent  of  council  and 
mayor  —  Record  as  evi- 
dence of. 

356.  Local  consents  —  Continuous 


electric  lines  —  Several 
towns. 
§  356a.  Franchise  for  continuous 
line  —  Street  railway  — 
When  not  a  continuous 
line. 
356b.  Local    control   and   consent 

—  Line  to  be  completed 
in  stipulated  time  — 
Power  of  city  to  require 
bond. 

356c.  Franchise  requiring  deposit 

—  Operation  of  line  — 
Forfeiture  —  Stipulated 
damages. 

357.  Exercise  of  local  powers  — 

Consent  —  Courts  may 
not  inquire  as  to  mo- 
tives. 

358.  Municipal   consent  —  Reser- 

vation of  use  of  crossarm 
to  city  —  Conditions. 

359.  Municipal      consent  —  Free 

service  to  city  —  Tele- 
phone —  Electric      light. 

360.  Decision    of    commissioners 

—  Necessity  for  road  — 
New  York  statute  — 
Powers  of  court,  refer- 
ence to. 

360a.  Appeal  from  "  decision,  de- 
nial, direction,  or  order" 
of  municipal  authorities 
to  railroad  commissioners 

—  Statute. 

360b.  English  Electric  Lighting 
Acts  —  Erection  of  boxes 
in  street  —  Notice  to  dis- 
trict surveyor. 
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§361.  Use  of  overhead  trolley 
wires  —  When  prohibit- 
ed. 

362.  Location    poles    and    route 

—  Designation  of. 

363.  Location    poles    and    route 

Designation       of  —  Deci- 
sions   under    statutes    in 
reference  to. 
363a.  Location  of   poles  —  Power 
of  municipality  to  change 

—  Company  no  interest 
in   soil. 

364.  Plans  and  specifications  re- 

ferred to  in  ordinance. 
364a.  Poles   to   be   erected    under 
control    and    supervision 
of    city    engineer  —  Ordi- 
nance. 

365.  Designation     of      part     of 

street  to  lay  tracks  on 
Noncompliance. 

366.  Electrical     lines  —  Parks  — 

Consent  for. 

367.  New    York    and    Brooklyn 

bridge  —  Construction  of 
tracks  on  —  Powers  of 
trustees  of. 

368.  Consent  of  local  authorities 

—  Township  and  subur- 
ban roads. 

369.  Consent  —  Invalid    at   time 

given  —  Subsequent  rati- 
fication. 

370.  Subsequent     validation     of 

powers. 

371.  Exclusive  rights  in  streets 

—  Grant  of. 

372.  Exclusive      rights  —  Cases. 
372a.  Prior     occupancy  —  Nature 

of  right  acquired  by  — 
Not  exclusive. 

372b.  Refusal  of  municipality  to 
grant  franchise  —  Doc^ 
not  render  prior  fran- 
chise exclusive. 

372c.  Municipality  not  precluded 
from    constructing    light- 
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ing  plant  by  franchise  to 
corporation. 
§  373.  Consent  of  abutting  own- 
ers. 
373a.  Consent  of  abutting  own- 
ers —  Contract  for  in 
violation  of  public  poticr 

—  Street  railway. 
373b.  Right    of    abutting   owner 

to   withdraw   consent 
373c.  Construction  of  street  rail- 
road on  one  side  of  street 

—  Right  of  owner  on  op- 
posite side. 

373d.  Ordinance  requiring  con- 
sent of  abutting  own- 
ers —  Effect  of  subse- 
quent contract  with 
municipality. 

374.  Renewal  of  charter — Street 

railway  —  Consent  of 
abutting  owners  not  nec- 
essary. 

375.  Use    of    tracks    of    another 

company. 

376.  Use   of  another   companr^s 

t  ra  cks  — •  Contract   for. 

377.  Poles  and  structures  of  an- 

other company  —  Use  of. 

378.  Power   over   streets  in  two 

tribunals  —  Use  of  poles 
of  another  company. 
378a.  Street  railways  —  Right  to 
occupy  highway  —  Con- 
ditions precedent — Waiv- 
er. 

379.  Laying    of    rails  — Should 

not  impede  travel. 

380.  Poles  —  Erection    of— Not 

to  interfere  with  access 
of  abutting  owner. 

381.  Must   not   obstruct  streets 

or  impede  travel. 

382.  Poles  should  be  of  reason- 

able and  pepper  size  and 
safe. 

383.  Construction   of  fire  alarm 

—  Poles  of  reasonable 
size. 
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384.  Erection     poles  —  Bond     to 

abutting  owners. 

385.  Construction  street  railway 

—  Changing  grade  of 
street. 

385a.  Construction  street  railway 

—  Ordinance  as  to  drains 
and  gutters  —  Overflow 
of  water. 

386.  Cutting  or  trimming  trees 

—  Side  of  street  —  Fed- 
eral case. 

387.  Cutting  or  trimming  trees 

—  Side  of  street  —  Ala- 
bama case. 

388.  Cutting  or  trimming  trees 

—  Side  of  street  —  Con- 
necticut case Statute. 

388a.  Cutting  or  trimming  trees 

—  Side  of  street  —  In- 
diana   case. 

388b.  Cutting  or  trimming  trees 

—  Side  of  street  —  Mich- 
igan cases. 

389.  Cutting  or  trimming  trees 

—  Side  of  street  —  Mis- 
sissippi case. 

390.  Cutting  or  trimming  trees 

—  Side  of  street  —  Mis- 
souri case. 

390a.  Cutting  or   trimming  trees 

—  Side  of  street  —  Ne- 
braska case. 

391.  Cutting  or   trimming  trees 

—  Side  of  street  —  New 
Jersey  cases. 

392.  Cutting  or  trimming  trees 

—  Side  of  street  —  New 
York  case. 

392a.  Cutting  or  trimming  trees 

—  Side  of  street  —  North 
Carolina   case. 


§  393.     Cutting  or  trimming  trees 

—  Side  of  street  —  Ohio 
case. 

394.  Cutting  or  trimming  trees 

—  Side  of  street  —  Cana*" 
dian  cases. 

395.  Cutting  or  trimming  trees 

—  Side  of  street  —  Rule. 

396.  Trees   on   private   property 

—  Cutting  of  —  Trespass. 

397.  Cutting      of      trees  —  Tele- 

graph line  —  Railroad 
right  of  way. 
397a.  Electric  railway  —  Rural 
highway  —  Fences  of 
abutting  owner  encroach- 
ing upon. 

398.  Consent  —  "Such    reason- 

able regulations  '*  as 
municipality  may  pre- 
scribe. 

399.  Municipal    consent  —  Reser- 

vations in. 

399a.  Municipality  authorized  by 
charter  to  grant  fran- 
chise by  ordinance  — 
Mode  of  action. 

399b.  Ordinance  granting  fran- 
chise introduced  before 
organization  of  company. 

400.  Extension  of  tracks — Stat- 

ute. 

401.  Two     street     railways     in 

same  street. 

402.  Stringing    wires    so    as    to 

monopolize  streets. 

403.  Laying  of  switches. 

404.  Bids  for  franchise  or  con- 

struction line  —  Highest 
bidder. 


§  349.  Construction  of  electrical  lines  —  Bights  a9  to^  not  ex- 
tended beyond  terms  of  grant.—  The  right  to  use  the  streets  of 
a  city  for  the  erection  of  its  poles  and  the  stretching  of  wires 
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this  character  is  not  a  mere  license  which  may  be  revoked  at 
the  pleasure  or  will  of  the  municipal  authorities.®  While  such 
company  is  subject  to  r^ulations  in  the  valid  exercise  of  the 
police  power,  yet  it  cannot  be  made  the  subject  of  unreasonable 
requirements,  since  the  grant,  being  in  the  nature  of  an  ease- 
ment, and  as  such  being  a  contract  right,  it  should  be  afforded 
the  same  protection  as  other  property  or  contract  rights.^  And 
an  electrical  company  which  has  been  granted,  by  the  local 
authorities,  the  right  to  use  the  streets,  and  has  constructed  its 
line  in  compliance  with  and  reliance  upon  the  terms  and  con- 
ditions of  such  grant,  cannot  be  made  the  subject  of  new  con- 
ditions, aside  from  what  may  necessarily  be  required  of  it  by 
the  city  in  the  proper  exercise  of  the  police  power  and  the  con- 
trol and  regulation  of  the  streets.®  So,  an  ordinance,  provid- 
ing that  "  the  acts  and  doings  of  the  company  under  this  ordi- 
nance shall  be  subject  to  any  ordinance  or  ordinances  that  may 
be  hereafter  passed  by  the  city,"  does  not  render  the  right  to 
use  the  streets  granted  thereby  a  mere  revocable  permit,  but 
simply  subjects  the  "  acts  and  doings  "  of  the  company  to  mu- 
nicipal regulations  not  conflicting  with  the  ordinance  itself.' 
Consent,  however,  by  the  niunieipal  authorities  to  the  con- 
struction of  a  street  railway,  containing  a  provision  as  to  run- 


vation  of  power  to  that  effect.  Old 
Colony  Trust  Co.  v.  WiehiUi,  123 
Fed.  762,  affirmed  132  Fed.  641,  6G 
C.  C.  A.   19. 

The  acceptance  of  terma  of  a  spe- 
cial act  granting  an  exclusive  right 
to  construct  and  maintain  a  tele- 
phone line  in  the  streets  of  a  city 
for  a  limited  period  does  not  oper- 
ate as  a  waiver  or  surrender  of 
rights  acquired  under  a  prior  gen- 
eral act  under  which  the  company 
erected  and  maintained  its  poles 
and  wires,  so  that  the  municipal 
authorities  may  deprive  the  com- 
pany of  the  rights  so  acquired, 
after  the  exclusive  franchise  has 
expired.  Abbott  v.  City  of  Duluth, 
104  Fed.  833,  affirmed  117  Fed.  137. 

^  Inhabitants  of  East  Orange  v. 
Suburban  Elec.  L.  &  P.  Co.,  59  N. 
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J.  Eq.  563,  44  Atl.  628,  7  Am.  Elec. 
Cas.  37. 

7  Louisville  Trust  Co.  v.  Cincin- 
nati, 47  U.  S.  App.  36,  22  C.  G. 
A.  334,  76  Fed.  296 ;  Levis  v.  New- 
ton, 75  Fed.  884;  City  of  New 
Orleans  v.  Great  Southern  Telepb.  & 
Teleg.  Co.,  40  La,  Ann.  41,  2  Am. 
Elec.  Cas.  122;  Rutland  Elec.  L. 
Co.  V.  Marble  City  Elec  L.  Co.,  65 
Vt.  337,  26  Atl.  635,  4  Am.  Elec. 
Cas.  256.  But  see  Michigan  Teleph. 
Co.  V.  Chariotte  (C.  C,  W.  D. 
Mich.),  93  Fed.  11.  See  also  cases 
in  preceding  note. 

8  Com.,  Bell  Teleph.  Co.  v.  War- 
wick, 185  Penn.  St.  623,  40  Atl.  93. 

»City  of  New  Orleans  v.  The 
Great  So.  Teleph.  &  Teleg.  Co.,  40 
La  Ann  41,  3  So.  533,  2  Am.  Elec. 
Cas.  122. 


FBAI7CHISE CONDITIONS.  §  350a 

ning  the  cars  so  as  to  secure  better  and  quicker  means  of  transit 
to  the  public,  but  limiting  the  speed  of  the  cars  to  exceed,  in 
no  case,  ten  miles  per  hour,  does  not  create  a  contract  giving 
the  company  the  right  to  always  operate  its  cars  at  such  speed.  ^^ 
And  municipal  consent  to  an  electric  railway  to  suspend  a 
certain  number  of  wires,  in  order  to  supply  electricity  to  be 
used  for  operating,  heating  and  lighting  purposes,  does  not  con- 
stitute a  contract  giving  such  company  the  right  to  convey  elec- 
tricity over  such  wires  to  private  consumers.^*  But  a  desig- 
nation by  the  local  authorities  of  the  streets  in  which  a 
telegraph  company  may  erect  its  poles,  followed  by  the  erec- 
tion by  the  company  of  the  nfecessary  poles  in  compliance  with 
the  terms  of  the  designation,  is  held  to  give  the  company  vested 
rights  and  renders  the  permission  granted  irrevocable.^*  The 
fact,  however,  that  an  electric  lighting  company  has  been 
granted  permission  by  flae  municipal  authorities  to  construct 
its  line  in  the  city  streets  and  has  entered  into  a  contract  with 
such  municipality  to  light  its  streets  and  public  places  for  a 
certain  period  of  time  and  has,  in  pursuance  of,  and  reliance 
upon,  such  grant  and  contract,  been  to  a  heavy  expense  in  con- 
structing its  line,  will  not  prevent  the  city  from  constructing 
a  plant  of  its  own,  not  only  for  public  lighting,  but  also  private 
lighting,  where  so  empowered  by  statute. ^^ 

§  350a.  Sefusal  of  municipality  to  make  regulations  where 
contract  created  by  acceptance  of  franchise. —  Where  an  elec- 
trical company  has  accepted  the  privileges  granted  to  it  by 
the  laws  of  the  State  and  the  municipality  has  given  its  per- 
mission to  the  construction  and  maintenance  of  such  a  system 
within  its  limits  and  in  reliance  thereon  the  company  has  pro- 
ceeded to  act  by  the  expenditure  of  money  for  the  construction 
of  its  proposed  system,  the  municipal  authorities  cannot  refuse 
to  make  reasonable  regulations,  where  such  refusal  is  practi- 
cally prohibitive  of  the  use  of  the  streets  and  operates  to  nullify 
the  rights  granted.     In  such  a  case  contract  rights  are  created 

10  Brooklyn    v.    Nassau    Elec.    K.      Jersey  City,  40  N.  J.  L.  303,  2  Am. 
Co.,  20  App.  Div.    (N.  Y.),  31,  40      Elec.  Cas.  133,  8  Atl.  123. 

N.  Y.  Supp.  651.  13  Thomson-Houston  Elec.   L.   Co. 

11  Chicago  (Jen.  St.  -R.  Co.  v.  El-      v.  City  of  Newton.  42  Fed.  723,  3 
licott,  88  Fed.  941.  Am.  Elec.  Cas.  507. 
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this  character  is  not  a  mere  license  which  may  be  revoked  at 
the  pleasure  or  will  of  the  municipal  authorities.®  While  such 
company  is  subject  to  regulations  in  the  valid  exercise  of  the 
police  power,  yet  it  cannot  be  made  the  subject  of  unreasonable 
requirements,  since  the  grant,  being  in  the  nature  of  an  ease- 
ment, and  as  such  being  a  contract  right,  it  should  be  afforded 
the  same  protection  as  other  property  or  contract  rights.^  And 
an  electrical  company  which  has  been  granted,  by  the  local 
authorities,  the  right  to  use  the  streets,  and  has  constructed  its 
line  in  compliance  with  and  reliance  upon  the  terms  and  con- 
ditions of  such  grant,  cannot  be  made  the  subject  of  new  con- 
ditions, aside  from  what  may  necessarily  be  required  of  it  by 
the  city  in  the  proper  exercise  of  the  police  power  and  the  con- 
trol and  regulation  of  the  streets.®  So,  an  ordinance,  provid- 
ing that  "  the  acts  and  doings  of  the  company  under  this  ordi- 
nance shall  be  subject  to  any  ordinance  or  ordinances  that  may 
be  hereafter  passed  by  the  city,"  does  not  render  the  right  to 
use  the  streets  granted  thereby  a  mere  revocable  permit,  but 
simply  subjects  the  "  acts  and  doings  "  of  the  company  to  mn- 
nicipal  regulations  not  conflicting  with  the  ordinance  itself.' 
Consent,  however,  by  the  municipal  authorities  to  the  con- 
struction of  a  street  railway,  containing  a  provision  as  to  run- 


vation  of  power  to  that  effect.     Old 

Colony  Trust  Co.   v.   WichiUi,    123 

>ed.  762,  affirmed  132  Fed.  641,  6C 

\jm        O.        A»         19. 

The  acceptance  of  terms  of  a  spe- 
cial act  granting  an  ewcluaive  right 
to  construct  and  maintain  a  tele- 
phone line  in  the  streets  of  a  city 
for  a  limited  period  does  not  oper- 
ate as  a  waiver  or  surrender  of 
rights  acquired  under  a  prior  gen- 
eral act  under  which  the  company 
erected  and  maintained  its  poles 
and  wires,  so  that  the  municipal 
authorities  may  deprive  the  com- 
pany of  the  rights  so  acquired, 
after  the  exclusive  franchise  has 
expired.  Abbott  v.  City  of  Duluth, 
104  Fed.  833,  affirmed  117  Fed.  137. 

0  Inhabitants  of  East  Orange  v. 
Suburban  Elec.  L.  &  P.  Co.,  59  N. 
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J.  Eq.  663,  44  Atl.  628,  7  Am.  Ei«. 
Cas.  37. 

7  Louisville  Trust  Co.  v.  Cincin- 
nati, 47  U.  S.  App.  36,  22  C.  C. 
A.  334,  76  Fed.  296;  Levis  v.  New- 
ton, 75  Fed.  884;  City  of  New 
Orleans  v.  Great  Southern  Teleph.  & 
Teleg.  Co.,  40  La.  Ann.  41,  2  Am. 
Elec.  Cas.  122;  Rutland  Elec.  L 
Co.  V.  Marble  City  Elec.  L.  Co.,  65 
Vt.  337,  26  Atl.  635,  4  Am.  Elec. 
Cas.  256.  But  see  Michigan  Teleph. 
Co.  V.  Charlotte  (C.  C,  W.  D. 
Mich.),  93  Fed.  11.  See  also  cases 
in  preceding  note. 

8  Com.,  Bell  Teleph.  Co.  v.  War- 
wick, 185  Penn.  St.  623,  40  Ail.  93. 

oCity  of  New  Orleans  v.  The 
Great  So.  Teleph.  &  Teleg.  Co.,  40 
La  Ann  41,  3  So.  533,  2  Am.  Elec. 
Cas.  122. 


FBANGIIISE CONDITIONS.  §  350a 

ning  the  cars  so  as  to  secure  better  and  quicker  means  of  transit 
to  the  public,  but  limiting  the  speed  of  the  cars  to  exceed,  in 
no  case,  ten  miles  per  hour,  does  not  create  a  contract  giving 
the  company  the  right  to  always  operate  its  cars  at  such  speed.  ^^ 
And  municipal  consent  to  an  electric  railway  to  suspend  a 
certain  number  of  wires,  in  order  to  supply  electricity  to  be 
used  for  operating,  heating  and  lighting  purposes,  does  not  con- 
stitute a  contract  giving  such  company  the  right  to  convey  elec- 
tricity over  such  wires  to  private  consumers.^*  But  a  desig- 
nation by  the  local  authorities  of  the  streets  in  which  a 
telegraph  company  may  erect  its  poles,  followed  by  the  erec- 
tion by  the  company  of  the  nfecessary  poles  in  compliance  with 
the  terms  of  the  designation,  is  held  to  give  the  company  vested 
rights  and  renders  the  permission  granted  irrevocable.^^  Tlie 
fact,  however,  that  an  electric  lighting  company  has  been 
granted  permission  by  flie  municipal  authorities  to  construct 
its  line  in  the  city  streets  and  has  entered  into  a  contract  with 
such  municipality  to  light  its  streets  and  public  places  for  a 
certain  period  of  time  and  has,  in  pursuance  of,  and  reliance 
upon,  such  grant  and  contract,  been  to  a  heavy  expense  in  con- 
structing its  line,  will  not  prevent  the  city  from  constructing 
a  plant  of  its  own,  not  only  for  public  lighting,  but  also  private 
lighting,  where  so  empowered  by  statute.  ^^ 

§  350a.  Sefusal  of  municipality  to  make  regulations  where 
contract  created  by  acceptance  of  franchise. —  Where  an  elec- 
trical company  has  accepted  the  privileges  granted  to  it  by 
the  laws  of  the  State  and  the  municipality  has  given  its  per- 
mission to  the  construction  and  maintenance  of  such  a  system 
within  its  limits  and  in  reliance  thereon  the  company  has  pro- 
ceeded to  act  by  the  expenditure  of  money  for  the  construction 
of  its  proposed  system,  the  municipal  authorities  cannot  refuse 
to  make  reasonable  regulations,  where  such  refusal  is  practi- 
cally prohibitive  of  the  use  of  the  streets  and  operates  to  nullify 
the  rights  granted.     In  such  a  case  contract  rights  are  created 

10  Brooklyn   v.    Nassau    Elec.    U.      Jersey  City,  49  N.  J.  L.  303,  2  Am. 
Co.,  20  App.  Div.    (N.  Y.),  31,  4G      Elec.  Cas.  133,  8  Atl.  123. 

N.  Y.  Supp.  651.  13  Thomson-Houston   Elec.   L.  Co. 

11  Chicago  Gen.  St.  H.  Co.  v.  El-      v.  City  of  Newton,  42  Fed.  723,  3 
licott,  88  Fed.  941.  Am.  Elec.  Cas.  607. 
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which  cannot  be  impaired  or  destroyed  either  by  the  State  or 
the  municipality,  there  being  no  reservation  in  the  grant  of 
power  to  so  act,  and  the  court  has  power  to  put  the  proper  au- 
thorities in  motion  to  adopt  reasonable  rules  and  regulations." 

§  350b.  Power  of  mnnicipality  to  repeal  franchise  for  non- 
compliance with  conditions.—  Though  a  corporation  is  not  com- 
plying with  the  terms  of  an  ordinance  permitting  it  to  erect 
its  line  in  the  streets  of  the  city,  and  which  prescribed  the 
character  of  the  poles,  the  manner  of  stringing  the  wires,  the 
supervision  under  which  they  should  be  erected  and  also  re- 
quired certain  services  to  be  performed  by  the  corporation  for 
the  town  in  consideration  of  such  permission,  the  franchise 
cannot  be  revoked,  it  having  been  accepted  and  acted  upon, 
by  a  repeal  of  the  ordinance,  no  such  power  being  given  to  the 
municipality,  but  obedience  thereto  should  be  enforced  by  ap- 
propriate proceedings,  it  being  declared  that  if  the  corpora- 
tion is  engaged  in  acts  not  warranted  by  its  charter,  or  in  vio- 
lation of  the  laws  of  the  State,  that  is  a  matter  in  which  the 
State  is  concerned  and  that  a  proceeding  to  forfeit  its  franchise 
would  be  the  appropriate  remedy.  It  is  also  decided  in  such 
a  case  that  it  is  no  ground  for  the  repeal  of  the  ordinance 
that  the  stockholders,  officers  and  managers  of  the  company  are 
persons  different  from  those  who  were  its  stockholders,  offi- 
cers and  managers  when  the  permission  was  granted.^* 


14  Michigan  Telep.  Go.  v.  City  of 
St.  Joseph,  121  Mich.  502,  80  N. 
W.  383,  47  L.  R.  A.  87,  7  Am.  Elec. 
Gas.  1.  See  Gity  of  St.  Paul  v. 
Freedy,  80  Minn.  350.  90  N.  W.  781, 
8  Am.  Elec.  Gas.  29,  as  to  right  to 
mandamus  to  compel  commissioner 
of  public  works  to  designate  loca- 
tion of  poles  for  telephone  line 
where  he  has  arbitrarily  refused  to 
act. 

Refusal  of  hoard  of  public  works 
to  act.  Where  it  is  provided  by 
the  charter  of  a  municipality  that 
no  obstruction  shall  be  placed  in  the 
streets  without  a  permit  iherefor 
from    the    board    of    public    works 
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wliich  shall  also  have  the  power 
to  determine  the  time  and  manner 
of  using  the  streets  for  placing 
and  maintaining  electric  light,  tele- 
graph and  telephone  poles,  if  such 
board  refuses  or  neglects  to  act 
within  a  reasonable  time  after  a 
proper  and  timely  application  has 
been  made  to  it,  the  court  may  com- 
pel it  to  act.  Gity  of  Marshfleld  v. 
Wisconsin  Telep.  Co.,  102  Wis.  604, 
78  N.  W.  735,  7  Am.  Elec.  Gas.  103. 
15  Phillipsburg  Elec.  L.  &  P.  Co. 
V.  Inhabitants  of  Phillipsburg,  66 
N.  J.  L.  505,  49  Atl.  445,  8  Am. 
Elec.    Gas.    149. 


FRANCHISE CONDITIONS. 


§§  350c,  351 


§  350c.  Unnicipality  estopped  to  question  power  of  electric 
light  company  to  occupy  streets. —  A  municipality  is  estopped 
to  question  the  lack  of  power  of  an  electric  light  company  to 
occupy  the  streets  with  its  poles  and  wires,  on  the  ground 
that  it  was  not  incorporated  under  the  act  relating  to  electric 
light  companies,  but  under  another  act  which  conferred  no 
power  to  erect  its  line  in  the  streets,  where  it  appears  that  after 
the  company  was  incorporated  the  city  granted  to  it  a  fran- 
chise to  erect  and  maintain  its  poles  and  wires  in  the  streets 
and  that  the  company  acted  upon  such  franchise,  constructed 
its  plant,  and  erected  its  line  and  also  extensions  thereof  with 
the  acquiescence  of  the  municipality  and  maintained  the  same 
and  operated  under  the  franchise  for  several  years.  ^® 

§  351.  Constitutional  provision  as  to  consent  —  limitation  on 
legislature  —  Illegal    grant. —  A   constitutional   provision    that 


le  Wyandotte  Elec.  L.  Co.  v.  City 
of  Wyandotte,  124  Mich.  43,  82 
N.  W.  821,  7  Am.  Elec.  Cas.  43. 
In  this  case  the  court  said:  "The 
purposes  for  which  complainant 
was  organized  are  precisely  those 
covered  by  the  electric  lighting  act. 
It  could  not  carry  on  its  proposed 
business  without  the  use  of  the 
streets,  and  immediately  applied  to 
the  city  for  such  use.  The  city  so 
understood  it.  That  the  inhabitants 
of  a  mimicipality  should  be  sup- 
plied with  light  is  as  essential  as 
that  they  should  be  supplied  with 
water  and  telephones.  They  are  all 
recognized  hj  law  as  necessary, 
made  so  by  modern  methods  of  liv- 
ing and  business.  The  people  of 
the  State  through  their  legisla- 
ture, have  so  determined  by  author- 
izing the  formation  of  corporations 
for  these  purposes.  Whether  the 
defendant  city  knew  under  what  act 
complainant  was  organized  does  not 
appear.  Why  complainant  organ- 
ized under  this  act  is  unexplained. 
No  good  reason  appears  or  is  sug- 
gested for  its  doing  so.    The  only 

38 


reasonable  excuse  is  that  somebody 
blundered.  Whether  the  act  under 
which  it  was  organized  would  per- 
mit its  incorporation,  we  need  not 
determine.  The  State  for  nine 
years  recognized  its  incorporation 
as  valid.  The  defendant  city  dealt 
with  it  for  the  same  time  as  a  valid 
corporation,  granted  it  the  franchise 
as  requested,  permitted  it  to  erect 
and  maintain  an  extensive  plant; 
and  now,  when  the  city  has  gone 
into  the  business  of  municipal  and 
commercial  lighting,  seeks  to  crush 
it,  to  utterly  destroy  its  property, 
and  compel  its  patrons  to  become 
the  patrons  of  the  city,  which 
charges  more  for  its  service  than 
does  complainant.  It  is  needless  to 
say  that  defendants  are  without 
equity,  and  that  their  contention 
ought  not  to  prevail,  if  the  courts 
of  equity  have  power  to  prevent  it. 
We  are  of  the  opinion  that  the  de- 
fendants are  not  in  a  position  to 
raise  the  question  of  lack  of  power 
in  the  complainant,  and  that  that 
question  is  one  which  the  State 
alone  can  raise,"  per  Cirnnt,  J. 
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the  consent  of  the  local  authorities  and  of  abutting  owners  must 
be  obtained  prior  to  the  granting  of  any  right  to  use  the  streets 
is  a  limitation  upon  the  powers  of  the  legislature.  It  does  not 
follow  that,  because  there  are  words  in  the  Constitution  creat- 
ing such  a  limitation,  the  legislature  can  confer  upon  the  local 
authorities  power  to  consent  to  such  a  grant  when  the  granting 
is  otherwise  illegal,  or  that  it  may  not  repeal  such  power  by 
subsequent  legislation.  Thus  the  charter  of  Greater  New 
York  provided  that  no  franchise  should  be  granted  to  street  rail- 
ways for  a  longer  period  than  twenty-five  years.  ^^  Subsequent 
to  the  passage  of  this  act,  but  before  the  new  officials  elected 
thereunder  had  taken  office,  a  grant  was  made  by  the  local  au- 
thorities of  Brooklyn  to  a  street  railway  for  a  period  in  excess 
of  the  term  above  specified.  The  grant  was  held  illegal  as  be- 
ing given  after  the  passage  of  the  act  and  for  a  term  in  excess 
of  twenty-five  years,  the  court  holding  that  a  delegation  of 
power  to  a  municipality  over  its  streets  did  not  authorize  it  to 
make  an  illegal  grant  of  the  use  of  the  same.*® 

§  352.  Conditions  precedent  to  constmction  —  Oenerally— 
Many  different  conditions  have  been  imposed  by  the  statutes  of 
the  different  States  as  a  prerequisite  to  the  construction  of  elec- 
trical lines.  Although  an  electrical  company  may  have  re- 
ceived a  grant  from  the  legislature  to  erect  its  line,  yet,  where 
by  statute  or  by  its  charter  it  is  required  to  do  certain  things 
or  obtain  certain  consents  before  commencing  the  work  of  con- 
struction, these  requirements  will  operate  as  conditions  prece- 
dent to  the  work  of  construction.  *•  So,  where  the  statute  pre- 
scribed that,  under  certain  conditions,  before  a  street  railway 
could  construct  its  line,  there  must  be  a  finding  of  public  neces- 
sity and  convenience,  it  was  held  that  such  finding  was  a  con- 
dition precedent,  which  must  be  complied  with.*^     And  where 

17  Chap.  378,  Laws  of  1807.  Bank  &  Long  Branch  Eiec.  Ry.  Co., 

"NorriB    v.    V^urster,    23    App.  53  N.  J.  Eq.,  418,  32  Atl.  680. 

DIv.   (N.  Y.),  124,  48  N.  Y.  Supp.  20  New  England  R.  Co.  v.  Central 

656.  R.  &  E.  Co.,  69  Conn.  47,  35  Atl. 

19  Citizens'  Gas  Light  Co.  v.   In-  1061;  Conn.  Act  1893,  chap.  169,  § 

habitants  of  Town  of  Wakefield,  161  8. 

Mass.  432,  6  Am.  Elec.  Cas.  631,  37  In   Netc  York  before  1902,  when 

N.  E.  444;  Stockton,  Attorney  Gen-  §  d9a  of  the  Railroad  Law  (L.  1902. 

eral    v.    Atlantic    Highlands,     Red  ch.  226)    was  enacted,  the  lines  of 
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a  telephone  company  was  authorized  by  a  municipality  to  ex- 
tend its  lines  upon  condition  that  the  location  of  all  poles 
should  be  designated  by  the  commissioner  of  public  works  of 
the  city  it  was  decided  that  the  company  had  no  right  to 
proceed  and  erect  its  pole's  upon  the  refusal  of  the  commissioner 
to  designate  the  location,  though  his  refusal  was  arbitrary  and 
unjustified,  but  that  the  company  must  pursue  the  legal  course 
open  to  it  to  compel  the  commissioner  to  act.^^  But  where  a 
statute  required  that,  in  case  of  an  application  for  license  to 
erect  poles,  notice  of  such  application  must  be  given  to  abut- 
ting owners,  it  is  held  that  where  an  abutting  owner,  to  whom 
no  notice  has  been  given,  is  present  and  knows  of  such  applica- 
tion, the  failure  to  give  him  notice  will  not  invalidate  the 
license.  ^^ 

§  352a,  Proving  acceptance  of  grant. —  The  acceptance  of 
the  terms  of  an  ordinance  conferring  rights  and  privileges  upon 
an  electrical  company  may.  be  shown  by  a  written  receipt 
signed  by  the  city  clerk  reciting  that  a  written  acceptance 
thereof  has  been  filed  by  the  company  with  him  as  provided  in 
the  ordinance.^* 


a  street  surface  railroad  could  be 
extended  under  §  90  of  that  law 
without  obtaining  from  the  railroad 
commissioners  a  certificate  as  to 
public  convenience  and  necessity; 
but  since  the  enactment  of  §  59a 
an  extension  of  a  street  surface  road 
that  will  practically  parallel  such 
a  road,  already  constructed  and  in 
operation,  can  not  be  made  without 
such  a  certificate.  The  provision 
of  this  section  was  held  not  to  ap- 
ply to  an  extension  of  a  street  sur- 
face railroad  which  was  incorpo- 
rated in  1895  and  which  filed  a 
statement  in  1901  under  §  90  for  a 
proposed  extension  of  its  line.  New 
York  Central  &  H.  R.  R.  Co.  v. 
Auburn  Interurban  Elec.  R.  R.  Co., 
178  N.  Y.  75,  70  N.  E.  117,  affg. 
SO  N.  Y.  Supp.  1144,  79  App.  Div. 
045. 


aiCity  of  St.  Paul  v.  Freedy,  86 
Minn.  350,  90  N.  VV.  781,  8  Am. 
Elec.  Cas.  29. 

22  York  Teleph.  Co.  v.  Keesey  (C. 
P.),  5  Penn.  Dist.  R.  366. 

28  City  of  Baxter  Springs  v.  Bax- 
ter Springs  L.  &,  P.  Co.,  64  Kan. 
591,  68  Pac.  63,  8  Am.  Elec.  Cas. 
125.  The  court  said:  "The  recep- 
tion of  the  paper  by  the  referee  is 
urged  as  error,  and  it  is  claimed 
that  the  written  acceptance  itself 
should  have  been  introduced,  in- 
stead of  the  written  acknowledg- 
ment of  its  receipt;  that,  had  such 
written  acceptance  itself  been  intro- 
duced, it  might  have  shown  some 
change  of  the  terms  of  the  proffered 
contract  contained  in  the  ordinance. 
We  do  not  think  that  this  claim  is 
well  founded.  The  ordinance  itself 
provided  that  it  might  be  accepted 
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§  353.  Local  goyemmental  control  and  consent. —  We  have 
already  considered  the  question  of  constitutional  and  legislative 
powers  in  reference  to  streets  and  liighways;  the  delegation  of 
those  powers  to  local  governments ;  ^*  the  subject  of  interstate 
commerce  and  post  roads,  in  so  far^as  they  concern  the  use 
of  streets  by  telegraph  and  telephone  lines ;  ^®  and  also  State 
and  local  governmental  control  over  the  streets  and  highways, 
and  the  exercise  of  the  police  power.^^  As  a  general  rule, 
the  control  of  the  streets  and  highways  is  vested  in  the  local 
governments,  each  of  which  may  exercise  such  control  and 
so  regulate  the  use  thereof  in  its  own  limits  as  will  best  sub- 
serve the  interests  of  the  particular  community.  So,  also, 
the  legislative  authority  to  use  the  streets  for  the  purpose  of 
telegraph,  telephone,  electric  light  or  street  railway  lines  is 
generally  conditioned  upon  the  consent  of  the  local  authorities 
having  control  of  the  street  or  highways  upon  w^hich  it  is  pro- 
posed to  construct  such  lines.  In  those  cases  w^here  the  stat- 
ute contains  such  a  requirement,  the  consent  of  the  local 
authorities  is  a  condition  precedent  to  the  construction  of  such 
lines  upon  the  streets  or  highways  within  their  control.^ 
Such  permission  or  consent,  however,  is  merely  an  accessory 
of  the  company's  franchises,  and  where  the  latter  is  unctm- 
stitutional  and  void  the  action  of  the  local  authorities  is  in- 


by  the  fiUng  with  the  clerk  of  a  writ- 
ing indicating  such  acceptance.  The 
receipt  of  the  clerk  was  at  least 
prima  facie  evidence  that  said  writ- 
ing had  been  filed  with  him;  that 
the  company  had  done  what  the  or- 
dinance required  it  to  do  to  indi- 
cate that  it  had  accepted  the  pro- 
visions of  the  same.  It  seems  to  be 
agreed  that  the  receipt  only  indi- 
cates that  the  acceptance  had  been 
received  by  the  clerk,  not  filed. 
Whether  filed  or  not  makes  no  dif- 
ference. The  company  could  not 
file  it.  It  had  taken  the  written 
acceptance  to  the  clerk,  the  officer 
which  the  ordinance  indicated  was 
the  proper  one  witli  which  to  de- 
jKisit  the  same,"  per  Cunningham,  J. 
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2*  See  chaps.  XI-XIV,   herein. 

25  See  chaps.  IV-VI,  herein. 

2«See  chaps.  XI-XIV,  herein. 

27  See  §§  3,32,  353,  355,  herein. 

In  Ohio,  h\imlvts  in  existence  at 
the  time  the  municipal  code  of  1902 
went  into  effect  were  municipal  cor- 
porations, and  thereafter,  if  they 
had  a  population  of  less  than  five 
thousand  at  the  last  federal  census, 
they  were  villages;  and  a  street 
railway  company  is  without  author- 
ity to  construct  its  road  on  or 
above  their  streets  or  roads  without 
their  consent.  Electric  St,  R.  R. 
Co.  v.  Hamlet  of  North  Bend,  70 
Ohio  St.  46,  70  N.  E.  949. 
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operative.^®  A  municipality,  in  the  exercise  of  its  police 
power,  also  has  the  control  and  regulation  of  the  streets,  and 
its  power  extends  to  the  manner  of  use  thereof  by  such  com- 
panies ;  ^®  and  it  may  control  and  supervise  the  erection  of 
poles  for  any  of  the  above  purposes ;  ^  or  require  their  re- 
moval from  one  street  to  another,  where  it  is  necessary  for  the 
public  welfare.^^  But  where  a  city  is  only  clothed  with  power 
to  regulate  and  control  the  use  of  its  streets  and  not  to 
prohibit  the  use  thereof  by  telegraph  or  telephone  companies 
it  can  only  act  in  what  is  a  reasonable  exercise  of  the  police 
power  in  order  to  protect  the  public  in  its  ordinary  and  law- 
ful use  of  the  streets.  So  where  a  telephone  company  was 
authorized  by  statute  to  construct  and  maintain  its  line  over 
and  along  the  streets  and  highways,  provided  that  it  should 
not  interfere  with  other  public  uses  of  the  said  streets  and 
highways,  it  was  decided  that  power  conferred  upon  a  city  to 
regulate  or  prohibit  telephone  or  light  poles  in  or  over  the 
streets  only  authorized  the  city  in  the  proper  exercise  of  its  . 
police  power  to  protect  the  public  from  unnecessary  obstruc- 
tions, inconveniences  and  dangers  and  to  determine  where  and 
in  what  manner  the  company  might  erect  its  poles  and  stretch 
its  wires  to  accomplish  this  result.^^  And  in  another  case  it 
is  declared  that  this  grant  of  power,  that  is,  the  power  to  regu- 
late and  control  the  use  of  streets,  does  not  authorize  a  city 
to  wholly  prevent  a  telephone  company  from  doing  business 
within  its  limits.  "  Such  right  must  be  exercised  in  the  light 
of  reason;  not  with  a  view  of  prohibiting  the  company  doing 
business  in  any  given  locality,  but  reasonably  to  protect  the 
public    against   unnecessary   obstructions,    inconvenience,    and 


28  Hull  Elec.  L.  Co.  v.  Ottawa 
Elec.  Co.,  Rap.  Jud.  Quebec,  14 
C.  S.  124. 

2J>  City  of  St.  Louis  v.  Bell  Teleph. 
Co.,  96  Mo.  623,  2  Am.  Elec.  Cas. 
46,  10  S.  W.  197;  Harrisburg  City 
Pass.  R.  Co.  V.  Harrisburg  (C.  P. 
Penn.,  1899),  2  Dauph.  Co.  Rep. 
182. 

80  Monongahela  City  v.  Mononga- 


hela  E.  L.  Co.,  12  Penn.  Co.  Ct.  R. 
529,  4  Am.  Elec.  Cas.  56. 

31  Michigan  Teleph.  Co.  v.  Char- 
lotte (C.  C,  W.  D.  Mich.),  93  Fed. 
11. 

32  Michigan  Teleph.  Co.  v.  City  of 
Benton  Harbor,  121  Mich.  512,  80 
N.  W.  386,  47  L.  R.  A.  104,  7  Am. 
Elec.  Cas.  9,  construing  Mich.  Acts 
1883,  p.  131,  §  4. 
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dangers,  for  the  general  welfare  and  common  protection  of 
all."  8» 

§  354.  Local  goyemmental  consent. —  Consent  to  the  iise  of 
city  streets  is  generally  obtained  by  means  of  an  ordinance ;^^ 
and  where  tlie  streets  are  to  be  used  for  the  supply  of  light  or 
power,  it  is  in  some  cases  required  tliat  the  ordinance  shall  not 
go  into  effect  until  it  has  been  submitted  to  the  voters  of  the 
municipality.^*  A  statutory  or  code  provision  that  ordinanees 
permitting  the  construction  of  electric  light  plants  shall  be  sub- 
mitted to  a  popular  vote,  includes  an  ordinance  giving  permis- 
sion to  erect  electric  light  poles  and  wires.^®  So,  again,  it  has 
been  made  necessary  by  certain  statutes  to  publish  in  one  or 
more  of  the  local  newspapers  notice  of  the  fact  that  an  applica- 
tion has  been  made  for  consent  to  the  construction  of  a  street 
railway  in  the  streets  of  the  mimicipality.^^  And  under  such  a 
provision  consent  has  been  held  to  be  properly  granted,  where 
the  necessary  publication  was  duly  made,  though  on  the  day 
set  the  application  was  only  considered  by  the  board  of  alder- 
men, being  subsequently  adopted  by  them,  and  on  the  following 
day  being  adopted  by  the  board  of  councilmen.^®     The  munici- 


M State  V.  City  of  Sheboygan,  111 
Wis.  23,  86  N.  W.  657,  7  Am.  Elec. 
Cas.  109,  per  Bardeen,  J.  In  lliis 
case  the  charter  of  the  city  em- 
powered it  to  enact  proper  ordi- 
nances and  regulations  for  the  gov- 
ernment and  good  order  of  the  city, 
for  the  benefit  of  trade  and  com- 
merce, for  the  suppression  of  vice 
and  the  precention  of  crime,  to  pre- 
vent the  incumbering  of  streets,  to 
provide  for  the  removal  of  obstruc- 
tions therein,  to  regulate  the  man- 
ner of  using  streets,  and  to  protect 
them   from   injury. 

3*  Brush  Elec.  L.  Co.  v.  Jones 
Bros.  Elec.  L.  Co.,  23  Week.  Law 
Bull.  (Hamilton  Co.,  Ohio,  Com. 
PL,  1890)  329,  3  Am.  Elec.  Cas. 
616,  524.  See  Point  Pleasant  Elec. 
L.  &  P.  Co.  V.  Borough  of  Bay 
Head,   62   N.   J.   Eq.   296,   49    Atl. 

598 


1108,  8  Am.  Elec.  Cas.  230.  In 
New  York  State  it  is  provided  that 
for  the  construction  of  a  street 
railway  consent  must  be  obtained 
in  citieSj  of  the  common  council: 
in  villages,  of  the  board  of  trustees: 
and  in  towns,  of  the  tx)\ni  board. 
Wells  on  Railroad  Corp.  in  the 
State  of  N.  Y.  (1899)  ;  Stat.,  §  91, 
p.  222. 

35  Brush  Elec.  L.  Co.  v.  Jones 
Bros.  Elec.  L.  Co.,  23  Week.  Law 
Bull.  (Hamilton  Co.,  Ohio,  Com. 
PL,  1890),  329,  3  Am.  Elec.  Cas. 
516,  524. 

36  City  of  Keokuk  v.  Ft.  Wayne 
E.  L.  Co.,  90  Iowa,  67,  57  N.  W. 
689,  4  Am.  Elec.  Cas.  859. 

37  Wells  on  Railroad  Corp.  in  the 
SUte  of  N.  Y.  (1899),  p.  224,  § 
92. 

3RRe    Buffalo    Traction  Co.,  25 


FRANCHISE CONDITIONS.  §  364 

pal  authorities  may  also  impose  conditions  upon  companies  as 
to  the  use  of  the  streets,  and  where  such  conditions  are  made 
as,  for  instance,  in  reference  to  the  laying  of  tracks,  or  of  re- 
storing the  roadway  to  a  certain  condition,  the  companies  will 
he  held  to  a  strict  compliance  therewith.^®  The  fact  that  all 
the  proceedings  leading  up  to  the  adoption  of  an  ordinance 
granting  a  street  railway  company  the  right  to  lay  tracks  in 
certain  streets  may  not  have  heen  regular,  cannot  be  complained 
of  by  the  city,  provided  there  has  been  no  fraud  and  there 
has  been  a  compliance  with  all  the  jurisdictional  requirements, 
since  the  adoption  of  the  ordinance  operates  as  a  waiver  of  any 
irregularities.^  Consent  of  the  local  authorities  to  the  con- 
struction of  an  electric  street  railway  upon  the  streets  of  a 
city  is  invalid,  where  obtained  by  bribery.^*  Where  the  pro- 
visions of  a  city  charter  give  the  common  council  power  to 
establish  "  ordinances,  rules,  regulations,  and  by-laws,"  for 
the  regulation  of  its  streets,  a  consent  to  the  use  of  the  streets 
by  a  street  railway  should  be  by  ordinance  and  not  by  the 
board  of  public  works.^^  Where  the  construction  of  an  elec- 
tric street  railway  requires  the  use  of  overhead  wires  and  poles 
as  a  necessary  part  of  its  system,  such  poles,  when  erected  in 
pursuance  to  the  consent  of  the  proper  local  authorities,  will 
be  allowed  to  remain,  where  the  act  giving  the  local  author- 
ities power  to  grant  such  consent  is  not  omconstitutional  and 
there  is  an  absence  of  fraud.**  Consent,  however,  to  the  plac- 
ing of  poles  and  wires  upon  the  streets  or  highways  will  not 
relieve  the  company  from  any  liability  for  damages  caused  by 
negligence  in  the  construction  of  such  line.**  Consent  of  the 
local  authorities  to  the  construction  of  a  street  railroad  upon 
streets  within  their  control  will  not  be  construed  as  an  author- 

App.  Div.    (N.  Y.).  447,  49  N.  Y.  R.  Co.  (C.  P.,  Penn.,  1899),  6  Lack. 

Supp.    1052,  affd.,   166   N.   Y.    700,  L.  News,  242. 

50  N.  E.  1115.  42  West    Jersey   Traction    Co.   v. 

3»  Loyalsoek    Twp.    v.    Montours-  Shivers,  58  N.  J.  L.  124,  33  Atl.  66. 

ville  Pass.  Ky.  Co.  (C.  P.),  7  Penn.  ^s  Commonwealth  v.  Westchester, 

Dist.  R.  291.  9   Penn.   Co.  Ct.   Rep.  642,  3  Am. 

«o  Hamilton,    Jones   v.    C.    &    H.  Elec.  Cas.  326. 

Elec.  St.  R.  Co.   (C.  P.),  5  Ohio  N.  **  Wilson      v.      Great     Southern 

P.  467.  Teleph.  &  Teleg.  Co.,  41  La.  Ann. 

41  Ktough  V.  Pittston  &  S.  Street  1041,  6  So.  781,  3  Am.  Elec.  Cas. 

466. 
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ization  of  two  separate  street  railroads/*^  An  ordinanoe^  giv- 
ing consent  to  an  electric  light  company  "  to  lay  tubes,  wires, 
conductors  and  insulators,  and  to  erect  lamp-posts  in  the  streets, 
avenues,  parks  and  public  places  in  this  city  for  the  purpose 
of  conveying,  using  and  supplying  electricity  or  electrical  ciu^ 
rents  for  purposes  of  illumination,"  has  been  construed  as  giv- 
ing a  right  to  erect  necessary  poles  for  the  stringing  of  wires.*' 
But  an  ordinance,  granting  the  right  to  erect  electric  light  poles 
and  wires  in  a  street,  will  not  be  construed  as  granting  such 
right  for  a  private  purpose.*^  Under  the  English  Tel^aph 
Act,*'  providing  that  any  consent  to  the  construction  of  tele- 
graph or  telephone  lines  may  be  given  on  such  pecuniary  or 
other  terms  or  conditions  as  the  person  or  body  giving  consent 
thinks  fit,  it  is  held  that  road  authorities  cannot,  in  giving  eon- 
sent  to  the  laying  of  an  underground  telephone  wire,  impose 
the  condition  that  the  wire  shall  not  be  laid  for  the  use  of  a 
particular  company,  unless  such  company  is  prepared  to  pro- 
vide an  improved  service  at  a  reduced  cost,  since  such  condi- 
tion is  not  only  outside  the  scope  of  the  duties  of  such  autho^ 
ities,  but  unreasonable. *•  Under  the  New  York  laws,^°  in 
Richmond  county  it  is  only  necessary  to  obtain  the  consent  of 
the  commissioner  of  highways  of  a  town  in  which  it  is  pro- 
posed to  construct  a  street  railway.** 


§  355.  Local  governmental  consent  continued. —  Under  a  stat- 
utory provision  requiring  consent  of  the  local  authorities  to  the 
construction  of  an  electric  line  upon  streets  or  highways,  such 
consent  is  a  condition  precedent;  and  where  it  has  not  been 
obtained,  an  abutting  owner  may  obtain  an  injunction  restrain- 
ing the  construction  of  such  a  line.  The  fact  that  other  abut- 
ting owners  may  suffer  to  the  same  extent  and  that  the  local 


*5  West  Jersey  Tract  Co.  v.  Cam- 
den Horse  R.  Co.,  53  N.  J.  Eq.  163, 
35  Atl.  40. 

*«  People  ex  rel.  McManus  v. 
Thompson,  65  How.  Pr.  (N.  Y.) 
407,  affd.,  32  Hun,  93,  1  Am.  £lec. 
Cas.  554. 

*7  Levis  V.  Newton,  75  Fed.  884 ; 
Andreas  v.  Gas  &  Electric  Co.,  01  N. 
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J.  Eq.  69,  47  Atl.  555,  7  Am.  Elec. 
Cas.  319.     See  §  333,  herein. 

48  Act  of  1863,  §  5,  subd.  3. 

*»  Postmaster-General  v.  London 
Corp.,  78  L.  T.  Rep.  120. 

BO  Laws  of  1893,  chap.  434;  Lam 
of  1890,  chap.  555,  §  7. 

81  Gaedeke  v.  Staten  Island  M.  R- 
Co..  43  App.  Div.  (N.  Y.),  614,  60 
N.  y.  St,  R.  598. 
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authorities  refuse  to  act  in  the  matter  will  not  debar  him  from 
such  remedy.*^*.  So  where  electric  light  companies  are  forbid- 
den by  statute  to  string  wires  in  the  streets  of  a  municipality 
without  consent  of  the  proper  local  authorities,  they  cannot  con- 
struct their  lines  without  such  consent,  and  they  cannot  evade 
the  operation  of  the  statute,  either  by  a  use  of  wires  laid  with- 
out license  by  a  predecessor,  or  by  transferring  to  the  customers 
the  ownership  of  the  wires  where  they  cross  streets,  or  by  hav- 
ing customers  put  up  the  wires.  ^®  And  where  the  Constitu- 
tion of  a  State  prohibits  a  telephone  company  from  erecting 
its  line  in  the  streets  of  a  city  without  first  having  obtained 
the  consent  of  the  municipality,  such  consent  is  a  prerequisite 
to  its  right  to  erect  such  line,  and  it  has  been  decided  that 
an  existing  telephone  company  will  not  be  liable  to  it  for  dam- 
ages for  preventing  it  by  injunction  from  erecting  its  line, 
which  was  an  unlawful  act.**  A  municipality  which  is  lim- 
ited by  statute,  or  by  its  charter,  as  to  the  number  of  years 
for  which  it  may  enter  into  a  contract,  cannot  grant  a  fran- 
chise to  construct  and  maintain  an  electric  line  in  its  streets 
for  a  period  in  excess  of  such  limitation.*^*  Where  there  is 
no  express  constitutional  prohibition,  the  right  to  occupy 
streets  for  the  construction  of  a  street  railway  may  be  ob- 
tained from  the  legislature  without  municipal  consent.*^ 
And  it  is  held  that  the  Quebec  legislature  may  authorize  a 
private  corporation  to  lay  wires  underground  in  the  streets  of 
a  city  and  open  the  streets  for  that  purpose  without  first  ob- 
taining the  consent  of  the  municipal  authorities.*^  Where  a 
municipality  has  no  general  grant  of  power  to  authorize  the 
construction  of  electrical  lines  upon  its  streets,  but  may,  under 


62  Thomas  v.  Inter-County  St.  Ry. 
Co.,  167  Penn.  St.  120,  31  Atl.  470, 
5  Am.  Elec.  Cas.  175,  178;  Grey  v. 
New  York  &  P.  Tract.  Co.,  56  N.  J. 
Eq.  463,  40  Atl.  21. 

63  Attorney-General  ex  rel.  Board 
of  Gas  &,  Elec.  Light  Commissioners 
V.  Walworth  E.  L.  &  P.  Co.,  157 
Mass.  86,  4  Am.  Elec.  Cas.  70,  31 
N.  E.  482. 

64  East  Tennessee  Teleph.  Co.  v. 
Anderson  County  Teleph.  Co.,   115 


Ky.  488,  74  S.  W.  218,  8  Am.  Elec. 
Cas.  19,  construing  Ky.  Const.  § 
163. 

66  Davy  V.  Hyde  Park,  16  Ohio 
C.  C.  506,  8  Ohio  C.  D.  371,  affd. 
on   rehearing,    16   Ohio   C.   C.    607. 

66  Potter  V.  CoUis,  19  App.  Div. 
(N.  Y.),  392,  46  N.  Y.  Supp.  471. 

67  Standard  L.  &  P.  Co.  v.  Mont- 
real, Rapport's  Judiciaries  de  Que- 
bec, 10  C.  S.  209. 
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a  general  statute  providing  for  the  organization  and  coiistrne- 
tion  of  telegraph  and  telephone  lines,  grant  consent  to  com- 
panies incorporated  thereunder,  it  has  no  power  to  authorize 
the  erection  of  poles  upon  its  streets  by  an  electrical  companv 
not  organized  under  such  statute.^®  Where  an  abutting  owner 
endeavors  to  revoke  a  consent  given  to  the  construction  of  a 
street  railway,  to  make  such  revocation  effective  it  is  held  that 
notice  thereof  must  be  either  given  to  the  petitioning  companv 
or  to  the  governing  body  of  the  municipality  prior  to  the  i)as- 
sage  of  the  ordinance  authorizing  the  construction  of  the  rail- 
road.«« 


§  355a.  When  municipal  consent  not  required. —  Since  the 
power  of  the  legislature,  except  so  far  as  it  may  be  limited  bv 
constitutional  restrictions,  is  supreme  over  all  streets  and  high- 
ways within  the  State,*^^  and  the  municipality  can  only  oxer 
cise  such  power  and  control  over  the  streets  within  it3  cor 
porate  limits  as  are  delegated  to  it  by  the  legislature,  either 
expressly  or  by  necessary  implication,®^  it  would  seem  to  follow 
that  where  an  electrical  corporation  derives  its  franchise  to 
occupy  the  streets  of  a  city  with  its  lines,  directly  from  the 
legislature,  and  there  is  no  express  provision  requiring  the 
consent  of  the  municipality  to  the  erection  of  such  line,  that 
the  consent  of  the  municipal  authorities  thereto  is  not  a  pre- 
requisite to  the  right  of  the  company  to  occupy  the  street^^, 
though  it  may,  in  the  exercise  of  the  right  conferred  upon  it 
to  control  and  regulate  the  use  of  the  streets,  regulate  the  man- 
ner of  exercising  the  franchise  as  by  reasonable  re^ilations  in 
respect  to  the  placing  of  the  poles  and  the  stringing  of  the 


wires. 
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"  "State  V.  Mayor  of  Newark.  49 
N.  J.  L.  344,  2  Am.  Elec.  Cas.  141, 
8  Atl.  128.  But  see  Almand  v.  At- 
lanta Consol.  St.  Ry.  Co.,  108  Ga. 
417,  34  S.  E.  6,  as  to  granting  con- 
sent to  street  railway,  where  no  ex- 
press power  conferred  on  city  to  do 

80. 

B»  State,  Hutchinson  ▼.  Belmar,  61 
N.  J.  L.  443,  39  Atl.  643,  affd.,  62 
N.  J.  L.  450. 
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«oSee  §§  143,  144.  herein. 

01  See  §§  151,  152,  herein. 

«2Barhite  v.  Howe  Teleph.  Co. 
50  App.  Div.  (N.  Y.).  25,  63  N.  Y. 
Supp.  659,  7  Am.  Elec.  Cas.  T5. 
In  this  case  the  telephone  companT 
was  acting  under  the  power  c<ni 
f erred  by  Transportation  Corpora 
tions  Law  (Laws  1890,  c.  566) 
which  conferred  upon  tel^^raph  ami 
telephone    companies    the   right  to 


PRANCIIISK 
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§  355b 


§  355b.  Consent  of  conncil  and  mayor  —  Record  as  evidence 
of. —  Where  it  is  j)rovi(l(Ml  by  ordinance  that  an  electrical  cor- 
poration is  authorized  to  occupy  the  streets  of  the  city  with 
its  poles  and  wires  upon  first  obtaining  the  consent  of  the 
mayor  and  council  of  said  city,  which  may  be  given  at  any 
regular  or  special  meeting  of  the  council  and  shall  be  entered 
uj)on  the  minutes,  the  contention  that  no  valid  permission  was 
granted  is  not  sustained  because  the  record  does  not  recite  that 
the  mayor  consented  thereto  where  it  is  recited  in  the  record 
that  he  was  present  and  presided  at  the  meeting  and  that  a 
motion  granting  the  permission  was  made  and  adopted,  it  being 
declared  that  he  presumably  announced  the  adoption  of  the 


use  the  streets  and  highways  for 
the  construction  and  maintenance 
of  its  Unes.  The  section  of  the  law 
granting  this  right  to  telegraph  and 
telephone  companies  did  not  require 
the  coui^ent  of  the  municipality  be- 
fore the  company  acquired  any 
right  to  use  the  streets  while  in 
other  sections  of  the  law  relating 
to  other  corporations  desiring  to 
use  the  streets  and  highways  such 
consent  was  required.  The  court 
held  that  in  the  case  of  telegraph 
and  telephone  companies  such  con- 
sent was  clearly  not  required  and 
that  the  right  so  conferred  was  not 
afTected  by  an  amendment  to  the 
charter  of  the  city,  in  which  the 
company  sought  to  erect  its  line, 
which  gave  authority  to  the  com- 
mon council  "  to  regulate  and  con- 
trol the  erection,  construction,  lay- 
ing, stringing,  maintaining  and  re- 
moving of  all  wires,  cables,  poles, 
conduits  and  subways  upon,  over 
and  under  the  street,  avenues,  lanes, 
squares,  parks,  bridges,  aqueducts 
and  public  places  within  said  city." 
It  was  said  by  the  court  in  this  con- 
nection, "  This  provision  does  not 
relate  to  the  right  to  the  use  of 
the  streets.  It  is  no  infringement 
upon  the  power  vested  in  the  State 


legislature  to  grant  the  franchise 
to  telephone  companies.  When  a 
corporation  of  this  kind  is  to  avail 
itself  of  the  legislative  grant,  the 
manner  of  its  exercise,  the  location 
of  its  poles,  the  stringing  of  its 
wires,  etc.,  are  within  the  control 
and  regulation  of  the  local  legisla- 
tive body.  That  is  one  of  the  police 
functions  committed  to  the  munici- 
pality. This  right  of  regulation  is, 
however,  entirely  distinct  from  the 
original  granting  of  the  privilege. 
It  is  subordinate  to  that  right. 
The  local  body  has  no  authority  to 
intervene  until  the  corporation  is 
seeking  to  exercise  the  privilege  ac- 
corded it  by  the  State  and  then  not 
to  enjoin  such  exercise  if  within 
the  letter  of. its  authority,  or  to  ex- 
act compensation  for  t)ie  franchise, 
but  to  protect  the  citizens  and  the 
public.  It  may  intercede  to  reduce 
to  a  minimum  this  interference 
with  the  public  uses,  to  require  that 
the  privilege  shall  be  exercised  most 
beneficially  to  all  people  interested, 
or  for  any  other  purpose  involving 
*  control  and  regulation '  by  tlie 
local  authorities.  But  this  inter- 
vention recognizes  the  franchise  as 
existing  in  the  corporation,"  per 
Spring,  J. 
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resolution  without  objection,  nothing  in  the  record  indicating 
the  contrary.  It  was  also  said :  '*  The  mayor  and  council, 
when  in  session,  constitute  a  single  collective  and  deliberate 
body,  and  we  think  that  his  assent  to  the  motion  is  a  fair  in- 
ference from  the  entry  in  the  minutes.*' 

§  356.  Local  cooients  —  Continuous  electric  lines  —  Sererd 
towna.— -  Where  the  charter  of  an  electric  street  railway  author- 
izes  it  to  construct  its  line  between  certain  points,  and  in  the 
construction  of  such  line  as  authorized  it  is  necessary  to  pa^s 
through  several  cities,  boroughs  or  towns,  it  is  necessary  to  ob- 
tain the  consent  of  the  local  authorities  of  each  city,  borough 
or  town  through  which  it  passes  before  such  line  can  be  con- 
structed. Though  the  local  authorities  of  one  of  the  districts 
may  have  given  their  consent,  yet,  if  all  of  the  consents  neces- 
sary to  make  the  line  complete  cannot  be  obtained,  the  con- 
struction of  the  line  may  not  be  commenced  within  the  district 
or  districts  consenting,  if  subsequently  they  object  to  the  con- 
struction, since  consent  was  given  to  the  use  of  the  streets  or 
highways  of  the  particular  district  for  a  continuous  line  and 
not  to  two  or  more  separate  and  distinct  lines.**  In  Michigan 
it  is  held  that  a  street  railroad  company,  organized  under  the 
statutes  of  that  State,®*^  may  operate  lines  through  several  cities 
or  towns,  not  being  confined  to  one  particular  town  or  city.®^ 

§  356a.  Franchise  for  continnons  line  —  Street  railway  — 
When  not  a  continuous  line. —  Wliere  a  street  railway  company 
is  authorized  by  its  charter  to  construct  and  operate  a  con- 
tinuous route  over  certain  streets,  some  of  which  are  occupied 
by  another  street  railway,  and  cannot  be  used  by  another  com- 
pany, even  with  legislative  sanction,  as  legislation  granting  it 
would  be  in  violation  of  the  State  Constitution,  and  the  later 
company  has  no  right  to  run  its  cars  over  the  tracks  already 

03  Nebraska  Teleph.    Co.    v.   City  Co.    L.    Rep.    22;    Reading    Co.   v. 

of  Fremont   (Neb.  1904),  99  N.  W.  Sohuylkill    Valley    Tract.    Co.    (C. 

811.  P.),  14  Mont.  Co.  L.  Rep.  10. 

•*  Penn.    R.    Co.    v.    Montgomery  «» How.  Ann.  Stat.,  chap.  95,  and 

Pass.  Ry.  Co.,  167  Penn.  St.   62,  5  amendatory  acts.                   , 

Am.   Elec.   Cas.    166,   31    Atl.   468;  «« Street    Railways     (Atty-Gen.), 

Perkiomen  R.  Co.  v.  Schuylkill  Vnl-  5  Det.  L.  News,  No.  50. 
ley  Tract.  Co.    (C.   P.),    14   Mont. 
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laid^  it  has  not  a  continuous  route  and  as  it  cannot  construct 
and  operate  the  whole  of  its  route  it  is  decided  that  the  con- 
struction or  operation  of  any  portion  of  the  route  would  bd 
without  warrant  of  law.*'' 

§  356b.  Local  control  and  consent  —  Line  to  be  completed 
in  stipulated  time  —  Power  of  city  to  require  bond. —  Where 
power  is  conferred  by  statute  upon  a  city  to  grant  the  use  of 
its  streets  and  alleys  to  a  company  or  corporation  for  the  pur- 
pose of  supplying  the  city  and  inhabitants  with  light,  upon  such 
terms  and  conditions  as  the  municipal  authorities  may  pre- 
scribe, the  municipality  is  clothed  with  legislative  power  and 
sovereignty,  subject  only  to  the  limitation  that  the  exercise 
of  such  power  must  be  within  the  objects  and  trust  for  which 
it  was  conferred.  The  municipality  may  in  such  a  case  require 
and  accept  a  bond  of  the  corporation  to  whom  it  has  granted 
such  privileges,  conditioned  that  the  work  shall  be  completed 
within  a  specified  time,  and  where  a  bond  is  so  required  and 
given  it  is  decided  that  th6  sum  specified  therein  may  be  re- 
garded as  in  the  nature  of  liquidated  damages  and  that  the  full 
amount  may  be  recovered  as  such.*®  In  a  recent  case  in 
Illinois  it  is  decided  that,  where  by  ordinance  granting  a  fran- 
chise to  a  street  railway  company  it  is  provided  that  the  work 


GTAltoona  Belt  Line  St.  Ry.  Co. 
V.  City  Passenger  R.  Co.,  209  Pa. 
St.  280,  58  Atl.  477. 

88  City  of  Salem  v.  Anson,  40 
Oreg.  339,  67  Pac.  190,  8  Am.  Elec. 
Cas.  44,  in  which  it  is  said,  "  It 
is  admitted  that  the  legislature 
may,  by  virtue  of  its  paramount 
authority,  require  bonds  on  under- 
takings of  the  grantees  of  such 
privileges,  conditioned  that  they 
will  construct  their  works  within  a 
specified  time,  or  that  they  will 
otherwise  comply  with  the  terms  of 
their  grant,  and  a  municipal  cor- 
poration to  which  the  exclusive 
power  over  the  subject  has  been 
delegated  may  exercise  the  same 
right.  There  is  no  express  pro- 
vision in  the  charter  of  Salem  au- 


thorizing the  council,  upon  granting 
the  privilege  to  use  the  streets,  to 
require  that  the  work  shall  be  done 
within  a  specified  time;  nor  is  it 
necessary.  It  is  given  the  exclusive 
power  to  make  the  grant  '  upon 
such  terms  and  conditions '  as  it 
may  prescribe,  whicli  necessarily 
authorizes  it  to  impose  such  reason- 
able conditions  precedent  or  subse- 
quent to  the  granting  or  exercise  of 
the  franchise  as  may  be  deemed 
necessary  or  proper^  including  a  re- 
quirement that  the  grantee  shall 
gire  a  bond,  conditioned  as  the  one 
in  suit.  •  •  ♦  We  are  of  the 
opinion,  therefore,  that  the  bond  in 
suit  was  valid,  and  within  the 
power  of  the  city  to  require  and  ac- 
cept," per  Bean,  C.  J. 
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shall  be  completed  within  a  certain  time  and  that  all  privileges 
granted  by  the  ordinance  are  to  cease  and  terminate  as  to 
any  portion  of  the  streets  on  which  lines  are  not  in  operatioa 
within  such  time,  imless  the  construction  is  delayed  by  injunc- 
tion of  a  court  of  competent  jurisdiction,  in  which  case  the 
time  of  such  delay  is  not  to  be  reckoned  as  a  part  of  the  time 
limited,  the  effect  of  such  requirement  cannot  be  avoided  as  to 
the  entire  line  by  the  fact  that  an  injunction  was  granted  as 
to  a  part  of  the  line  unless  it  appears  that  the  part  covered 
by  the  injunction  was  connected  with  the  rest  of  the  line  in 
such  a  way  as  to  ren<ler  it  undesirable  or  inconvenient  to  build 
one  without  the  other.®^ 

§  356c.  Franchise  requiring  deposit  —  Operation  of  line^ 
Forfeiture  —  Stipulated  damages. —  Where  the  franchise  to  an 
electrical  company  contains  a  provision  requiring  it  to  deposit 
a  certain  sum  as  a  guaranty  for  the  construction  and  opera- 
tion of  the  plant,  which  sum  shall  be  forfeited  to  the 
city  unless  the  plant  is  in  -operation  by  a  certain  desig- 
nated time,  the  sum  so  specified  will  be  regarded  as  stipu- 
lated damages,  which  the  city  may  retain  as  such,  without 
showing  any  special  damages,  in  case  of  a  default  by  the  com- 
pany. In  a  case  where  this  question  is  considered  it  is  de 
clared:  "The  municipal  body,  as  such,  suffered  no  damages 
by  reason  of  the  failure  of  the  corporation  to  comply  with  the 
terms  of  its  grant.  But  it  was  said  that  the  contract  was  made 
by  the  corporate  officers  for  and  in  the  interest  of  the  inhab- 
itants. It  might  be  added  that  their  damages,  likewise,  would 
not  be  susceptible  of  proof,  and  this  furnishes  a  strong  reason 
for  holding  that  the  parties  intended  by  their  stipulation  to 
treat  such  damages  as  liquidated.  *  *  *  This  is  one  of 
that  class  of  cases  where  the  damages  for  a  breach  are  impossi- 
ble to  be  estimated  with  certainty  by  reference  to  any  pecuniary 
standard.  *  *  *  The  recovery  of  damages  by  the  city  was 
not  even  postponed,  to  be  secured  by  an  action  in  the  courts; 
but  the  fund  was  actually  placed  on  deposit  with  the  cit?, 
with  an  express  stipulation  that,  upon  a  failure  to  comply  with 
the  requirements  of  the  charter,  it  should  be  forfeited.    It 

cntilocki    V.    The   People   ex  reL     eoulh    Chicago   City   Ry.  Ck).,  220 
HI.  444,  77  N.  E.  172. 
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is  true  that  the  law  abhors  a  forfeiture,  but  there  can  be  no 
other  construction  of  this  charter,  than  that  the  defendant  was 
to  forfeit  this  sum  as  liquidated  damages  for  a  failure  to  ful- 
fill the  agreement  to  construct  tbe  plant  and  operate  it  as  pro- 
vided." ''^ 

§  357.  Ezeroise  of  local  powers  —  Consent  and  control  — 
Power  of  courts  —  May  not  inquire  as  to  motives. —  The  right  to 
establish  reasonable  rules  and  regulations  or  to  grant  consent 
for  the  erection  of  an  electrical  line  in  the  streets  is  a  legisla- 
tive or  administrative  function  and  not  a  judicial  one.  The 
court,  while  it  has  power  to  pass  upon  the  validity  of  action 
taken  by  the  municipality  or  to  compel  the  authorities  to  act, 
cannot  grant  consent  for  the  erection  of  poles, "^^  or  adopt  rules 
and  regulation  in  regard  thereto."^*  Xor  will  the  motives  by 
which  local  authorities  may  be  influenced  in  exercising  their 
powers  of  granting  or  refusing  consent  to  the  construction  of 
electrical  lines  upon  their  streets  be  inquired  into  by  the 
courts,^^  or  the  exercise  by  a  municipality  of  the  power  ex- 
pressly reserved  to  it  to  repeal  an  ordinance  granting  the  right 
to  an  electrical  company  to  occupy  the  streets  with  its  poles 
and  wires.^^  While  the  legislature  or  municipal  authorities 
cannot  authorize  a  structure  in  the  streets,  which  is  subversive 
of  the  rights  of  the  public  or  repugnant  to  the  proper  use  of 
the  streets,  yet,  where  poles  are  erected  in  streets  or  high- 
ways in  pursuance  of  permission  of  the  local  authorities,  the 
courts  will  not  interfere  with  the  discretion  of  such  authorities, 
where  there  appears  to  1x3  no  serious  interference  with  the  rights 
of  the  public  or  of  abutting  owners.^*^     And  where  a  munici- 


"'^C'ily  of  Detroit  v.  People's 
Tcleph.  Co.,  136  Mich.  696,  98  N.  W. 
745,  per  Montgomery,  J. 

71  City  of  Mansfield  v.  Wisconsin 
Teleph.  Co.,  102  Wis.  604,  78  N.  W. 
735,  7  Am.  Elec.  Cas.  103. 

T2  Michigan  Teleph.  Co.  v.  City  of 
St.  Joseph,  121  Mich.  602,  80  N.  W. 
383,  7  Am.  Elec.  Cas.  1. 

T3  Adamson  v.  Nassau  Elec.  Ky. 
Co.,  89  Hun  (N.  Y.),  2C1,  08  N.  Y. 
St.  R.  851,  34  X.  Y.  Snpp.  1073. 
Sec  also  State,  Moore  v.  Wvnt  tlcr- 


sey  Tract.  Co.,  62  N.  J.  L.  386.  41 
All.  940,  aflTg.  61  N.  J.  L.  470,  39 
Atl.  681,  10  Am.  &  Eng.  R.  Cas.  (N. 
S.)    323. 

74  Southern  Bell  Teleph.  and 
Teleg.  Co.  v.  City  of  Richmond,  98 
Fed.  671,  wherein  it  is  declared  that 
the  power  to  repeal  in  such  a  case 
does  not  depend  on  cither  the  neces- 
sity for  it  or  on  the  soundness  of 
the  reasons  assigned  for  it, 

75Tutt!o    V.    Brush    Elec.    Ilium. 

(507 


§358 


CONSTRUCTION    OJF    LINES 


pality  is,  by  its  charter,  given  general  control  of  the  streets 
and  power  to  remove  all  obstructions  therein,  which  in  the 
opinion  of  the  council  may  impair  the  usefulness  of  such 
streets,  the  council  is  thereby  given  quasi-judicial  or  discretion- 
ary power,  and  a  decision  by  such  council  that  the  contem- 
plated erection  of  the  poles  of  a  telephone  company  will  be  an 
obstruction,  such  as  above  mentioned,  will  not  ordinarily  be 
disturbed  by  the  courtsJ*^  In  New  Jersey,  however,  it  is  held 
that,  where  the  fee  to  the  streets  is  in  the  abutting  owner,  he 
may  test  the  validity  of  an  ordinance  granting  permij5sion  to 
a  trolley  company  to  construct  its  line  in  such  streets,  by  a 
writ  of  certiorari,  and  that  this  will  operate  as  a  stay  of  pro- 
ceeding under  such  ordinance  from  the  time  of  servieeJ^ 

§  358.  Municipal  consent  —  Beservation  of  use  of  croasarm 
to  city — Conditions. —  An  ordinance  granting  the  right  to  an 
electrical  company  to  construct  its  lines  in  the  streets  of  a  city, 
reserving  to  the  city  the  right  to  the  use  of  a  crossarm  on  the 
ix)les  erected,  constitutes,  when  accepted  by  the  grantee  and 
acted  upon  by  it,  a  contract  between  the  city  and  such  company, 
from  which  neither  may  recede,  except  upon  the  terms  pro- 
vided.'^® This  rule  is  founded  upon  the  principle  that,  where 
an  easement  is  granted  by  either  the  State  or  the  municipality, 
conditioned  upon  the  performance  by  the  grantee  of  some  act 
beneficial  to  the  grantor,  if  accepted  and  acted  upon  by  both 
parties,  constitutes  a  contract  between  them,  from  which  neither 
party  may  recede,  except  upon  the  terms  provided  for  or  con- 
templated by  the  contract.^®     And  a  municipality,  in  granting 


Co.,  60  N.  Y.  Super.  Ct.  464,  1  Am. 
Klec.  Cas.  508. 

ToUtica  V.  Utica  Teleph.  Co.,  24 
App.  Div.  (N.  Y),  361,  48  N.  Y. 
Supp.  916. 

77  State,  West  Jersey  Tract.  Co. 
V.  Camden,  58  N.  J.  L.  536,  37  Atl. 
578;  State,  Green  v.  Inhabitants  of 
City  of  Trenton,  54  N.  J.  L.  92,  4 
Am.  Elec.  Cas.  30,  23  Atl.  281; 
State,  Kennelly  v.  Mayor  &  Alder- 
men of  Jersey  City,  57  N.  J.  L.  293, 
30  Atl.  531.  5  Am.   Elec.  Ca.s.  146. 

78  St.  Louis  V.  Western  Un.  Teleg. 
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Co.,  148  U.  S.  92,  4  Am.  Elee.  Cas. 
112,  13  S.  Ct.  485;  St.  Louis  v. 
Western  Un.  Teleg.  Co.  (U.  S.  C.  C. 
1894),  5  Am.  Elec.  Cas.  43. 

7»City  of   St.   Louis   v.  Western 
Un.  Teleg.  Co.   (U.  S.  C.  C,  1894; 

5  Am.  Elec.  Cas.  45;  City  of  Sew 
Orleans  v.  Great   Southern  Telepli- 

6  Teleg.  Co.,  40  La.  Ann.  41,  2 
Am.  Elec.  Cas.  122,  3  So.  533;  Rut- 
land Elec.  L.  Co.  V.  Marble  City 
Elec.  L.  Co.,  65  Vt.  377.  4  Am.  Elec. 
Cas.  256,  26  Atl.  635.  See  §  350, 
Grant  of  Right  to  Use  Streete  — 
Nature  of   Contract. 
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consent  to  the  construction  of  an  electrical  line  upon  its  streets, 
may  impose  certain  conditions  upon  the  grantee,  which  become 
binding  when  it  has  accepted  and  acted  upon  such  consent.^ 
But  it  cannot  impose  conditions,  for  the  purpose  of  preventing 
the  use  of  the  streets,  which  are  not  based  on  the  inconvenience 
of  the  public  or  the  obstruction  of  its  streets.®^  The  fact,  how- 
ever, that  different  conditions  are  imposed  upon  a  company 
than  upon  other  similar  companies  is  not  a  denial  to  it  of  equal 
protection  of  the  law  or  due  process  of  law.®^  So  it  may  be 
conditioned  that  a  street  railway  shall  be  completed  by  a  cer- 
tain time.®^  But  where  a  telephone  company  had  the  right  by 
law  to  erect  poles  and  wires  in  the  streets  of  St.  Louis,  subject 
only  to  the  right  of  the  local  authorities  to  designate  the  kind 
of  poles  which  should  be  used,  the  location  of  the  same,  and 
the  height  at  which  the  wires  should  be  strung,  it  was  held  that 
the  board  of  public  improvements,  having  merely  power  to 
make  by-laws  and  rules  for  the  transaction  of  its  own  business 
as  a  board,  had  no  power  to  impose  a  condition  upon  the  com- 
pany that  the  poles  should  be  subject  to  use  by  other  companies 
at  a  fixed  rental,  or  that  it  should  not  maintain  on  its  own 
poles,  or  the  poles  of  other  companies,  unused  or  unnecessary 


wires. 


84 


§  359.  Mnnicipal  consent  —  Free  service  to  city  —  Tele- 
phone —  Electric  light.—  A  municipality  may,  in  granting  con- 
sent to  a  telephone  or  electric  light  company  to  occupy  the 
streets,  impose  as  a  condition  that  free  service  shall  be  fur- 
nished to  the  city,  and  where  the  company  accepts  and  acts 
upon  such  consent  it  acquires  the  features  of  a  contract  bind- 
ing both  parties.**     And  where  an  electric  light  company  is 


80  People,  Jackson  v.  Suburban 
R.  Co.,  178  111.  694,  63  N.  E.  349; 
Chicago  General  R.  Co.  v.  Chicago, 
176  111.  263,  62  N.  E.  880;  Michigan 
Telepti.  Co.  v.  City  of  Benton  Har- 
bor, 121  Mich.  612,  80  N.  W.  386; 
Burlington  v.  Burlington  Tract.  Co., 
70  Vt.  491,  41  Atl.  614. 

«i  Michigan  Teleph.  Co.  v.  City  of 
Benton  Harbor,  121  Mich.  612,  80 
N.  W.  386. 

39 


»5«  Chicago  General  R.  Co.  v.  Chi- 
cago, 176  111.  253,  52  N.  E.  880. 

S3  State,  HutchinHon  v.  Belmar, 
01  N.  J.  L.  443,  39  Atl.  043,  affd., 
(»2  N.  J.  L.  450. 

8*  State  ex  rel.  Bell  Teleph.  Co.  v. 
Flad,  23  Mo.  App.  186,  2  Am.  Elec. 
Cas.  128. 

85  City  of  New  Orleans  v.  Great 
Southern  Teleph.  &  Teleg.  Co.,  40 
La.  Ann.  41,  3  So.  533,  2  Am.  Elec. 
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§§360y360a         construction  of  lines  — 

granted  permission  to  construct  its  line  in  certain  streets  upon 
condition  that  it  shall  wire  and  furnish  lamps  and  light  free  of 
charge  for  city  buildings  used  for  specified  purposes,  and  it 
accepts  the  condition  imposed,  its  obligation  to  the  city,  in  this 
respect,  is  not  terminated  by  the  destruction  of  the  buildings  in 
existence  at  the  time  of  the  grant,  but  survives  and  extends  to 
new  buildings  erected  in  their  place.®** 

§  360.  Deoision  of  commiBsioners  —  Necessity  for  road— 
New  York  statute  —  Powers  of  court,  reference  to. —  The  clause 
in  the  New  York  Constitution,  in  reference  to  obtaining  the 
consent  of  abutting  owners.®^  provides  that,  upon  failure  of  a 
street  railway  to  obtain  the  necessary  consents,  application  may 
be  made  to  the  General  Term  of  the  Supreme  Court  for  the 
appointment  of  commissioners,  who  shall  determine  whether 
such  road  ought  to  be  constructed  and  operated,  and  their  deter- 
mination, confirmed  by  the  court,  may  be  taken  in  lieu  of  the 
consent  of  the  abutting  owners.  If  commissioners  acting  un- 
der this  provision  make  a  report  adverse  to  the  construction  of 
the  road,  it  is  held  that  there  is  no  power  in  the  Appellate 
Division  to  set  aside,  confirm  or  review  their  determination.** 
Where  the  commissioners  are  divided,  the  court  has  power  to 
confirm  the  report  of  the  majority.®** 

§  360a.  Appeal  from  ''decision,  denial,  direction,  or  order" 
of  municipal  authorities  to  railroad  commissioners  —  Statute.^ 
In  Connecticut  the  right  is  given  by  statute  to  a  street  rail- 
way company  to  appeal  to  the  State  railroad  commissioners 
from  any  "  decision,  denial,  direction,  or  order  "  of  the  munici- 
pal authorities.  The  construction  of  this  statute  arose  in  a 
recent  case  where  the  selectmen  of  a  town  had  approved  the 
location  of  a  railway  upon  a  highway  in  the  town,  subject  to 
certain  conditions  which  were  imposed  upon  the  applicant,  who 
appealed  to  the  board  of  railroad  commissioners  "  from  cer- 

Cas.    122;   Kensington  Klec.  Co.  v.  «7  New  York  Const.,  art  3,  §  18. 

Pliiladelphia,  187  Penn.  St.  446,  41  ss  Re  Nassau  Elec.  U.  Co.,  6  App. 

Atl.  309,  43  Week.  N.  of  Caa.  186.  Div.    (N.  V.),  141,  40  N.  Y.  Supp. 

See  preceding  section.  334. 

80  Kensington  Elec.  Co.  v.  Phila-  «» In  re  Port  Chester  St  Ry.  Co., 

delphia,  187  Penn.  44G,  41  Atl.  309,  43   App.  Div.    (N.  Y.),  536,  60  N. 

43   Week.   \.  of  Cas.   186.  V.  St.  IJ.  160. 
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tain  portions  of  said  decision,  direction  and  order."  The 
commissioners  ordered  the  laying  of  the  tracks  on  lines  ap-* 
proved  by  the  city,  but  held  they  had  no  authority  to  make 
any  order  disposing  of  the  matters  specified  as  grounds  of  ap- 
peal. From  this  action  an  appeal  was  taken  to  the  Superior 
Court,  by  which  it  was  disaffirmed  and  annulled,  and  the  mat- 
ter sent  back  to  the  commissioners,  which  decision  was  af- 
firmed by  the  Supreme  Court;  which  declared  that  the  appeal 
conferred  by  the  statute  "  is  an  appeal  from  the  entire  de- 
cision, denial,  direction  or  order  "  and  that :  "  The  commis- 
sioners, on  any  such  appeal,  have  at  least  as  great  powers  as 
the  municipal  authorities  originally  had,  and  try  all  matters 
in  controversy  de  novo."  ®® 

§  360b.  English  Electric  Idghting  Acts  —  Erectioii  of  boxes 
in  street  —  Notice  to  district  surveyor.—  Where  a  local  authority 
within  the  meaning  of  the  English  Electric  Lighting  Acts  of 
1882  and  1888,  in  pursuance  of  those  Acts,  has  been  granted  a 
provisional  order  confirmed  by  a  statute,  and  under  the  provi- 
sions of  that  order  has  constructed  in  a  street  boxes  to  be  used 
in  connection  with  the  supply  of  electric  energy,  such  boxes 
are  buildings,  structures  or  works,  within  sect.  145  of  the  Lon- 
don Building  Act  of  1894,  and  a  notice  under  that  section 
must  be  sen'ed  on  the  district  surveyor  before  they  are  com- 
menced.** 

§  361.  Use  of  overhead  trolley  wires  —  When  prohibited. — 
Though  a  statute  may  empower  the  municipal  authorities  to 
authorize  the  use  of  any  improved  motive  power,  yet,  if  the 
charter  of  the  company  excludes  the  use  of  overhead  wires,  the 
municipality  cannot  authorize  the  construction  of  poles  and 
wires  for  the  overhead  system.®^     So,  an  ordinance  granting 


»o  Waterbury'B  Appeal,  78  Conn. 
222,  61  Atl.  547,  construing  Conn. 
Gen.  St.  1902,  §  3832. 

•1  Whitechapel  Board  of  Works 
V.  Crow,  84  Law  T.  Rep.  696.  The 
building  act  referred  to  required 
such  a  notice  to  be  given  to  the  dis- 
trict sur^'eyor  as  will  enable  him 
to  know  when  the  work  in  to  be  com- 


menced and  the  details  of  the  pro- 
posed work,  so  that  he  can  survey 
the  work  when  commenced,  and  see 
that  the  details  are  carried  out  in 
conformity  with  any  by-laws  that 
may  have  been  passed  in  reference 
to  such  buildings.  \ 

92  Farrell  v.  Winchester  Ave.  Ry. 
Co.,  61  Conn.   127,  23  Atl.  767,  3 
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permission  to  a  street  railway  company  to  erect  poles  and  t^tring 
wires  thereon  is  illegal,  where  the  statute,  in  reference  to  street 
railways,  provided  that,  having  obtained  municipal  consent,  the 
company  might  operate  its  cars  with  electric  or  chemical  mo- 
tors or  grip  cables  instead  of  horses.^^  But  a  provision  in  the 
act  of  incorporation  of  an  electric  street  railway  company,  that 
it  shall  not  incumber  any  portion  of  the  streets  or  highways 
not  occupied  by  its  tracks,  will  not  render  an  ordinance  of  the 
city  council,  giving  consent  to  the  erection  of  poles  and  wires 
for  the  overhead  system,  invalid.^* 

§  362.  Looation  poles  and  route  —  Designation  of. —  It  is 
generally  provided  by  statute  that  an  electrical  company,  desir- 
ing to  use  the  streets  or  highways,  must  obtain  from  the  local 
authorities  a  designation  of  the  route  for  such  lines  and  of 
the  location  of  the  poles.  If  a  statute  contains  such  a  pro- 
vision, compliance  therewith  is  a  condition  precedent  to  the 
construction  of  such  lines  and  must  be  complied  with.^'*^  So 
wliere  it  is  provi^led  by  statute  that  the  time  and  manner  of 
using  the  sti'eets  of  a  city  for  the  placing  of  electric  light  polc^s 
thereon  is. to  be  determined  by  the  board  of  public  works,  sub- 
ject to  review  by  the  conini<»n  council  it  is  decided  that  an 
electric  light  company,  operating  under  a  franchise  which  like- 
wise so  provides,  may  be  restrained  at  suit  of  an  abutting  owner 
from  placing  a  pole  in  front  of  his  premises,  before  the  city 
authorities  have  exercised  the  power  given  them.®*     If  a  desig- 


Am.  Elec.  Cas.  85.  The  statute  au- 
thorized the  municipal  authorities 
to  permit  the  operation  of  street 
railways  by  **  any  improved  motive 
power "  except  steam,  and  the 
charter  of  the  company,  gi'anted 
mibsequent  to  the  enactment  of  the 
statute,  authorized  the  company 
*'  to  locate,  construct  and  operate 
such  railroad  with  cars  propelled 
by  electricity  in  any  mode  that  does 
not  involve  the  use  of  over-head 
wires." 

»3  State,  Green  v.  Inhabitants  of 
the  City  of  Trenton  &  Trenton 
Horse  K.  Co.,  54  N.  J.  L.  92,  23 
Ail.  281.  4  Am.  Elec.  Cas.  30. 
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•*  Taggart  v.  Newport  St.  Ry.  Co., 
16  K.  1.  668,  3  Am.  Elec.  Cas.  306. 
19  Atl.  326. 

»5  State,  Meyers  v.  Hudson  Co. 
Elec.  Co.,  60  N.  J.  L.  350,  37  Atl. 
618,  which  holds  that  an  electric 
light  company  cannot  erect  poles 
in  the  streets  of  a  city  without 
obtaining  a  designation  of  the 
streets,  it  may  construct  its  line  in 
from  the  municipal  authorities. 
Decided  under  N.  J.  P.  L.  1896,  p. 
322. 

»«iMalone  v.  Waukesha  Elec.  L. 
Co.,  120  Wis.  485,  98  N.  W.  247, 
ilecided  under  Wis.  Stat.  1808,  §§ 
925-988.     The  court  said:  '*  Conced- 
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nation  has  been  obtained,  the  construction  of  an  electrical  line 
must  be  in  compliance  therewith,  and  the  location  of  a  line  in 
a  street,  which  is  not  a  part  of  the  route  designated,  will  be 
treated  as  trespass  against  the  abutting  owner  holding  the  fee 
to  the  street.®^  But  where,  in  an  action  to  restrain  the  erec- 
tion or  maintenance  of  such  a  line,  the  defendant  shows  that 
its  poles  and  wires  are  erected  in  the  places  and  manner  pre- 
scribed by  the  municipal  authorities  and  that  the  purpose  of 
their  erection  is  a  proper  municipal  use,  to  which  the  street 
may  be  subjected,  it  has  prima  facie  established  the  fact  that 
it  is  lawfully  in  the  occupation  of  the  street  and  it  is  in- 
cumbent upon  the  plaintiff  to  overthrow  such  case.®^  Where  a 
board  of  public  works  of  a  city  is  given  discretionary  power 
as  to  what  streets  shall  be  used  by  a  telegraph  company  for 
the  construction  of  its  lino,  it  has  been  held  that  the  courts 
have  no  power  to  revise  such  designation,  unless  possibly  in 
the  case  of  manifest  abuse/**"     Though   the  proper  local   au- 


ing,  for  the  purposes  of  the  case, 
that  the  franchise  granted  by  the 
fity  counsel  gave  to  the  electric 
light  company  the  right  to  place 
it3  poles  in  the  streets  without  con- 
demnation, it  did  not  give  the  right 
to  place  those  poles  anywhere  tliat 
the  company  might  choose,  against 
the  consent  of  the  lot  owner.  ITn- 
der  the  terms  of  the  law  governing 
this  subject  in  cities  of  the  class  to 
which  Waukesha  belongs,  the  time 
and  manner  of  using  the  streets 
for  placing  electric  light  poles 
therein  shall  be  determined  by  the 
board  of  public  works,  subject  to  re- 
view by  the  common  council.  Such, 
also,  are  the  terms  of  the  ordinance 
or  franchise  passed  by  the  common 
council.  There  can  be  no  doubt 
that,  until  the  board  of  public 
works  has  designated  the  particu- 
lar places  where  the  poles  are  to  be 
placed,  the  electric  light  company 
has  no  power,  against  the  objection 
of  the  owner,  to  place  a  pole  in 
front  of  a   man's  property.     Until 


the  city  authorities  have  exercised 
the  power  given  them,  the  property 
owner's  right  must  be  paramount. 
It  appears  by  the  findings  in  the 
present  case,  upon  sufficient  evi- 
dence, that  neither  the  board  of 
public  works  nor  the  city  council 
ever  authorized  a  pole  to  be  put  at 
the  point  where  the  company  had 
put  it  when  this  action  was  com- 
menced, nor  did  they  ever  authorize 
the  trimming  of  trees  for  the  pur- 
pose. Until  such  authorization  has 
been  made,  the  rights  of  the  plain- 
tiff must  be  considered  to  be  abso- 
lute," per  Winslow,  J 

»7  Canastota  Knife  Co.  v.  New- 
ington  Tramway  Co.,  69  Conn.  146, 
36  Atl.  1107;  Ricketts  v.  Birming- 
ham St.  Ry.  Co.,  85  Ala.  600,  5  So. 
353. 

»« Western  Un.  Teleg.  Co.  v. 
Guernsey  &  Scudder  Elec.  L.  Co..  46 
Mo.  App.  120,  3  Am.  Elec.  Cas.  420, 
433. 

»»Gay  v.  Mutual  Un.  Teleg.  Co., 
12  Mo.  App.  485,  1  Am.  Elec.  Cas. 
427,  431. 
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thoritios  may  have  designated  the  streets  in  which  the  lines 
shall  be  constructed  and  a  pole  may  have  been  erected  in  a 
certain  place  under  the  direction  of  a  local  official  and  at  the 
point  designated  by  him,  yet  this  will  not  relieve  the  company 
from  liability  for  injury  to  an  awning  caused  by  cutting  a  hole 
in  the  same.^ 


§  363.  Location  poles  and  route  —  Designation  of — Beduons 
nnder  statutes  in  reference  to. —  Under  a  statute  in  New  Jerser 
providing  that  a  telephone  company  shall  not  erect  its  poles 
in  the  streets  of  incorporated  cities,  boroughs,  towns,  villages 
or  townships,  without  first  obtaining  from  such  city  or  town  a 
designation  of  the  streets  in  which  they  shall  be  placed  and  the 
manner  of  placing  them,^  it  is  decided  that  the  local  authorities 
are  not  given  a  discretion  to  consent  to  or  to  refuse  permission 
for,  the  erection  of  poles,  but  rather  that  a  duty  is  imposed 
upon  them,  the  performance  of  which  may  be  compelled  by 
mandamus.^  It  being,  however,  doubtful,  in  a  certain  case, 
whether  the  town  was  an  incorporated  town,  it  'was  held  that 
an  injunction  would  not  be  issued  restraining  the  authorities 
from  removing  the  poles.*  And  again,  under  a  Xew  Jersey 
statute,*^  consent  of  the  municipal  authorities  to  the  location  of 
tracks  of  a  street  railway  is  invalid  if  the  portion  of  the  streets 
which  the  tracks  shall  occupy  is  not  designated.®  But,  in  a 
later  case,  it  is  held  that  the  designation  may  be  made  a  part 
of  the  ordinance  granting  consent,  or  may  be  made  by  a  subse- 
quent resolution."^     Under  another  statute  in  New  Jersey  con- 


1  Erie  Teleg.  &  Teleph.  Co.  v. 
Kennedy,  80  Tex.  71,  16  S.  W.  704. 

2N.  J.  Act.  1900  (P.  L.  p.  74), 
authorizing  the  construction  of  tele- 
graph or  telephone  lines  providing, 
however,  that  no  pole  shall  be 
erected  **  in  any  street  of  any  incor- 
porated city,  borough,  town,  vil- 
lage or  township  •  »  »  with- 
out first  obtaining  from  such  incor- 
porated city,  borough,  town,  village 
or  township,  a  designation  of  the 
streets  in  which  tiie  same  shall  be 
placed  and  the  manner  of  placing 
the  same." 
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»  State  ex  rel.  New  York  &  N.  J. 
Teleph.  Co.  v.  Borough  of  Bound 
Brook,  66  N.  J.  L.  168,  48  Atl. 
1022. 

4  New  York  &  N.  J.  Teleph.  Co. 
V.  Inhabitants  of  £ast  Orange,  42 
N.  J.  Eq.  490,  8  Atl.  289,  2  Am. 
Elec.  Cas.  138. 

5N.  J.  P.  L.  1893,  p.  302. 

e  West  Jersey  Tract.  Co.  v.  Cam- 
den Horse  R.  Co.,  53  N.  J.  Eq.  163, 
35  Atl.  49. 

7  State,  Hutchinson  v,  Belmar,  61 
N.  J.  L.  443,  .^9  Atl.  043.  affd.,  62 
N.  J.  L.  450,  45  Atl.  1092. 
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ferring  power  upon  the  circuit  court  in  certain  cases  to  desig- 
nate the  streets  in  which  a  telegraph  and  telephone  company 
may  construct  its  line,  and  the  location  and  manner  of  erecting 
its  poles,®  it  is  held  in  one  of  the  earlier  cases  arising  under 
this  statute  that  the  designation  should  not  contain  require- 
ments outside  the  statute,  though  conceded  by  the  company; 
but  it  is  held  that  if  it  is  desired  to  make  certain  requirements 
of  the  above  nature,  to  which  the  designation  shall  be  subject, 
it  should  be  made  to  depend  on  a  tender  to  the  municipality  by 
the  company  of  a  contract  therefor.®  In  a  later  case,  however, 
in  this  State  it  is  decided  that  power  conferred  upon  the  circuit 
court  by  such  a  statute  to  designate  a  route  is  an  improper 
delegation  of  power  to  the  circuit  court  and  that  the  statute  in 
that  respect  is  void.^°  And,  under  another  statute  of  this  same 
State,  ^^  by  which  the  common  council  of  a  city  may  designate 
the  streets  in  which  a  telephone  company  may  erect  its  poles 
and  the  manner  of  placing  them,  it  is  held  that  the  ordinance 
need  not  specify  the  particular  location  of  the  poles,  or  at  what 
distance  apart  they  shall  be  placed.  ^^  Nor  need  it  be  con- 
ditioned upon  the  consent  of  the  abutting  owners,  since  such 
consent  is  provided  for  by  statute.  ^^  Again  it  is  decided  in 
this  State  that  the  act  of  April  21,  1896,^^  requiring  a  designa- 
tion of  the  streets  in  which  poles  and  wires  of  an  electric  light 
line  may  be  placed  is  not  confined  in  its  operation  to  cases 
where  poles  are  to  be  erected  for  private  lighting  but  that  such 
companies  whether  for  public  or  private  ^lighting  cannot  law- 
fully erect  poles  in  any  street  of  a  city  without  first  obtaining 
from  the  city  a  particular  designation  of  the  streets  in  which 


8  3  N.  J.  Gen.  Stot.  p.  3459,  pi. 
21. 

•  State.  Bayonne  v.  Lord,  61  N.  J. 
L.   136,  38  Atl.  752. 

10  State  ex  rel.  New  York  &  N. 
J.  Teleph.  Co.  v.  Borough  of  Bound 
Brook,  66  N.  J.  L.  168,  48  Atl. 
1022. 

11  N.  J.  Supp.  Rev.,  p.  1022,  §  1. 
Instate,  Marshall  v.  Bayonne,  50 

N.  J.  L.  101,  35  Atl.  1080.     Under 
the    charter    of   Newark,    N.    J.,   a 


consent  by  the  common  council  to 
the  construction  of  a  street  rail- 
way, and  a  designation  of  the  size 
and  location  of  poles  and  speed  of 
electrical  cars  is  a  street  regulation, 
and  should  be  by  ordinance.  State, 
Halsey  v.  City  of  Newark,  64  N. 
J.  L.  102,  23  Atl.  284,  4  Am.  Elec. 
Cas.  40. 

13  State,  Marshall  v.  Bayonne,  59 
N.  J.  L.  101,  35  Atl.  1080. 

i*P.  L.,  p.  322. 
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the  same  are  to  be  placed.'*  Where,  in  accordance  with  a 
statutory  requirement,  specifications  and  decisions  by  the  mayor 
and  aldermen  or  selectmen  of  a  city  or  town,  in  reference  to  a 
telegraph  company,  are  made  and  recorded,  such  specifications 
and  decisions  designating  and  determining  the  kind  of  posts 
and  location  of  same,  they  are  conclusive  upon  all  parties  as 
to  rightfulness  of  their  erection,  and  cannot  belawfully  re- 
moved by  the  local  authorities  or  treated  as  a  public  nuisance." 
Under  the  Connecticut  statute,  requiring  the  common  council, 
at  the  request  of  an  electric  light  company,  to  direct  and  con- 
trol the  placing,  erecting  and  maintenance  of  electric  wires 
and  fixtures  in  the  streets,  the  duty  of  such  council  is  im- 
perative, and  it  is  not  subject  to  any  terms  made  by  the  com- 
pany with  adjoining  proprietors."  In  Ohio,  notice  of  the 
intention  of  a  common  council  to  establish  a  street  railway  route 
is  held  not  to  be  necessary  prior  to  the  adoption  of  the  resolu- 
tion.^^ In  another  case  in  this  State  it  is  held  that  the 
designation  of  the  route  in  the  ordinance  granting  consent  is 
not  such  notice  as  will  bind  property-owners.^' 

§  363a.  Location  of  poles  —  Power  of  mnnioipality  to  change 
-»-  Company  no  interest  in  toil. —  We  have  already  stated  that  a 
municipality  is  not  precluded  from  compelling  a  change  of 
location  of  telephone  poles  by  the  fact  that  the  company  is  en- 
gaged in  interstate  commerce.^  And  in  a  case  in  Maine  it  is 
decided  that  a  telephone  company,  which  is  granted  permission 
by  the  municipal  authorities  to  erect  its  poles  in  the  streets  of 
a  city,  the  property  in  such  streets  being  in  the  abutting 
owner,  acquires  no  interest  in  the  soil  of  the  street  which  sup- 
ports the  poles  except  the  right  to  occupy  it  by  the  permission 
of  such  authorities,  who  may  alter  the  location  of  the  poles 
when  public  interest  will  be  best  served  by  such  a  change. 
This  case,  however,  was  decided  under  a  statute  which  con- 
is  Meyers  v.  Hudson  County  Co.  v.  South  Norwalk,  71  Conn.  381, 
Electric  Co.,  60  N.  J.  L.  360,  37  42  Atl.  82. 
Atl.  618.  i«  Hamilton  v.  C.  ft  H.  Elec.  St. 

i«  Commonwealth  v.  City  of  Bos-      R.  Co.,  9  Ohio  C.  P.  Dec.  174. 
ton,   97    Mass.    666,   AUen's   Teleg.  i»Detwiler  v.  Toledo  Elec.  St.  R. 

Cas.  .365.  Co.,  6  Ohio  N.  P.  485,  8  Ohio  S.  & 

17  Norwalk  &  S.  N.  Elec.  light      C.  P.  Dec.  166. 

20  See  §§  65,  353,  herein. 
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ferred  upon  a  municipality  not  only  the  right  to  specify  where 
the  poles  might  be  placed  but  also  the  right  after  the  location 
of  the  lines,  to  direct  any  alteration  in  the  location  or  erection 
of  the  poles,  having  first  given  the  company  an  opportunity 
to  be  heard.^^  And  in  a  case  in  Pennsylvania  it  is  decided  that 
a  telegraph  or  telephone  company  by  erecting  its  line  of  poles 
in  a  certain  place  in  the  highway,  with  the  express  or  implied 
assent  of  the  road  authorities,  does  not  thereby  acquire  a 
vested  right  to  perpetually  maintain  said  line  of  poles  in  that 
particular  location  and  that  if,  in  after  years  changed  condi- 
tions render  it  necessary  for  the  public  good  that  such  line  of 
poles  be  moved  to  a  different  part  of  the  highway,  the  road 
authoiities  have  the  right  to  compel  such  removal.^* 

§  364.  Flans  and  specifications  referred  to  in  ordinance. —  In 
Pennsylvania  it  is  held  that,  where  a  borough  ordinance  grant- 
ing the  right  to  construct  an  electric  light  plant  refers  to  plans 
and  specifications,  it  is  not  necessary,  under  the  General  Bor- 


21  Readfield  Teleph.  &  Teleg.  Co. 
V.  Cyr.,  95  Me.  287,  49  Atl.  1047. 
7  Am.  Elec.  Cas.  820,  ronstruinjf 
Me.  St.  1885,  c.  378.  Tlie  court 
referred  to  the  terms  of  this  statute 
as  noted  in  the  text  and  said: 
"  These  are  comprehensive  terms. 
Telephone  lines,  though  affected 
with  a  puhlic  use,  are  operated  for 
private  gain.  Nothing  is  paid  for 
the  valuable  privilege  of  occupying 
and  using  the  soil  of  the  public 
roads  and  highways.  The  author- 
ity to  fix  the  location  of  the  posts, 
in  the  first  instance,  has  been  wise- 
ly given  to  the  municipal  officers, 
and  if  wisely  exercised,  the  loca- 
tion will  be  made  with  a  view  to 
existing  and  probable  future  condi- 
tions. Yet  conditions  are  constant- 
ly changing,  and,  in  the  growth  and 
improvement  of  our  municipalities, 
the  time  may  come  when  it  may  be 
desirable  to  alter  the  location  of 
one  or  all  of  the  posts  of  the  line 


from  one  side  of  the  street  to  the 
other,  or  from  one  street  to  anoth- 
er. What  at  one  time  was  a  suit- 
able location  may  become  unsightly, 
inconvenient,  out  of  harmony  with 
the  surroundings,  and  the  public  in- 
terests best  served  by  a  change  of 
location.  We  believe  that  the  leg- 
islative intention  was  to  confer 
upon  the  municipal  officers  full  au- 
thority to  meet  such  requirements 
by  directing  '  any  alteration  in  the 
location  or  erection  of  such  posts ' 
to  the  extent  above  indicated.  The 
telephone  company  then  has  no  in- 
terest in  the  soil  which  supports  its 
posts  and  lines,  except  a  right  to 
occupy  it  by  the  permission  of  the 
municipal  officers  —  a  mere  license, 
revocable  at  their  will,"  per  Pow- 
ers, J. 

22  American  Teleg.  ft  Teleph.  Co. 
V.  Millcreek  Township,  195  Pa.  St. 
643,  46  Atl.  140. 
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ough  Act  of  the  State,*'  or  a  later  act  in  reference  there,**  to 
advertise  such  plans  and  specifications  as  a  part  of  the  ordi- 
nance, or  to  record  them  in  the  ordinance-book  of  the  borough.® 

§  364a.  Poles  to  be  erected  nnder  control  and  supervinon  of 
city  eng^eer  —  Ordinance. —  Where  it  is  required  by  an  o^ 
dinance  of  the  city  that  telegraph  poles  "  be  located  and 
erected  under  the  supervision  and  approval  of  the  city 
engineer"  a  mere  verbal  approval  by  him  of  a  gen- 
eral plan,  showing  the  places  where  the  defendant  in- 
tended erecting  its  poles  will  not  authorize  the  company  to 
erect  its  poles  in  the  streets  of  the  city  without  further  8upe^ 
vision  and  approval  by  the  designated  oflScer.** 

§  365.  Designation  of  part  of  street  to  lay  tracks  on  —  Non- 
compliance.-^ If  an  ordinance  granting  power  to  a  street  rail- 
way to  construct  its  line  in  the  streets  designates  the  center  of 
the  street  as  the  part  in  which  the  tracks  shall  be  laid,  the  laying 
of  the  tracks  on  the  side  of  the  street  in  violation  of  such 
designation,  no  change  of  location  having  been  made  by  the 
local  authorities,  will  be  a  nuisance  on  the  highway.^''  But  it 
has  been  held  that,  where  the  track  is  so  laid  under  the  direct 
tion  of  the  street  committee  and  city  engineer,  who  are  em- 
powered to  act  as  general  agents  of  the  city  to  supervise  the 
construction  of  the  road,  and  the  track  as  laid  is  accepted  by 
the  city,  this  will  operate  to  render  such  construction  legal,  the 
same  as  if  a  change  of  location  had  been  made  by  ordinance.® 
And  the  fact  that  a  street  railway  company  in  laying  its  track 
deviated  slightly  from  the  exact  lines  established  by  the  local 
authorities  and  deflected  from  the  true  center  of  the  street  has 
been  held  to  be  immaterial,  it  being  declared  that  it  is  to  be 
presumed  that  this  was  done  with  the  consent  of  the  local 
authorities  and  in  such  a  case  a  continued  acquiescence  therein 
by  such  authorities  is  held  to  be  a  ratification  of  what  was 

M  Penn.  Gen.  Borough  Act,  April  »«  New    Castle    City    v.    Central 

3,  1861.  District  &  P.  Teleg.  Co.,  207  Pa.  St 

24  Act  of  May  23,  1893.  371,  56  Ail.  931. 

25Schenck   v.   Olyphant,    181    Pa.  27  Collins    v.    Carbondale    Tract, 

St.  191,  37  Ail.  258.     But  see  Gal-  Co.   (C.  P.),  5  Penn.  Dist.  Rep.  18. 

lagher    v.     Olyphant     (C.     P.),     2  2R Collins    v.    Carbondale   Tract. 

Lack.  L.  News,  367.  Co.  (C.  P.),  5  Penn.  Dist.  Rep.  18. 
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done  in  this  regard.  The  line  thus  established  is  to  be  regarded 
as  the  true  line  and  the  street  railway  company  has  the  right 
to  so  consider  it  in  relaying  its  tracks. ^* 

§  366.  Electrical  lines  —  Park3  —  Consent  for. —  In  New 
York  city  the  right  to  construct  electrical  lines  along  the  high- 
ways and  avenues  in  parks  must,  it  has  been  held,  be  obtained 
by  permit,  both  from  the  commissioner  of  public  works  and  the 
commissioner  of  public  buildings,  lighting  and  supplies.^^*  The 
act  of  either  commissioner  in  granting  or  refusing  such  permit 
is  an  exercise  of  discretionary  power  and  will  not  be  interfered 
with  by  the  court,  in  the  absence  of  fraud  or  collusion.^  ^  And 
though  one  of  the  commissioners  may  have  knowledge  that  an 
electrical  line  is  being  constructed  without  proper  authority  in 
a  park,  yet  this  knowledge  will  not  charge  him  with  such  fraud 
or  collusion  as  will  enable  a  taxpayer  to  maintain  a  suit  against 
him  to  restrain  the  construction  of  such  line.*^  In  Illinois  it 
has  been  held  that  the  West  Chicago  park  commissioners  of 
Chicago,  under  whose  control  a  boulevard  has  been  placed  and 
for  the  crossing  of  which  a  street  railway  has  received  power 
from  the  city  council,  has  no  authority  to  forcibly  prevent  the 
laying  of  the  tracks  across  such  boulevard,  but  that  it  has  power 
to  regulate,  by  general  ordinance,  the  mode  of  erossing.^^ 

§  367.  New  York  and  Brooklyn  bridge  —  Construction  of 
tracks  on  —  Powers  of  trustees  of. —  Under  the  New  York  I^wa 
of  1897,**  power  was  conferred  upon  the  trustees  of  the  New 
York  and  Brooklyn  bridge  to  prepare  plans  and  specifications 
regulating  the  operation  of  cars  on  such  bridge,  such  plans  and 
specifications  to  be  in  substantial  conformity  to  those  recom- 
mended by  expert  engineers,  except  as  *^  otherwise  provided  by 
the  trustees."     By  the  New  York  city  charter,  it  was  provided 

29 Borough     of     Bridgewater     v.  32Sheehy  v.   Clausen    (Sup.   Ct., 

Beeaver    Valley    Traction    Co.,    214  1899),  26  Misc.  (N.  Y.)  269,  55  N. 

Pa.  St.  343,  63  Atl.  796.  Y.  Supp.  1000. 

soSheehy  v.   Clausen    (Sup.    Ct.,  83  West    Chicago    St.    R.    Co.    v. 

1899),  26  Misc.  (N.  Y.)  269,  65  N.  West  Chicago  Park  Board  of  Com- 

Y.  Supp.  1000.  missioners   (Cook  Co.  C.  C,  1899), 

»i8heehy   v.   Clausen    (Sup.    Ct.,  4  Chic.  L.  Jour.  Week.  324. 

1899),  26  Misc.  (N.  Y.)   269,  55  M.  «*  N.  Y.  Laws  of  1897,  c.063;  §4. 
Y.  Supp.   1000. 
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that  the  entrance  at  the  western  terminus  of  the  bridge  shall 
remain  at  all  times  free  and  open  to  pedestrians  going  and  com- 
ing. The  trustees  authorized  the  use  of  the  western  entrance 
or  passage-way  as  a  terminal  for  trolley  cars  coming  over  the 
bridge,  and  action  was  brought  to  restrain  such  constniction 
and  maintenance  of  tracks  on  the  ground  that  the  action  of  the 
trustees  was  beyond  the  powers  conferred  upon  them  and  vio- 
lated the  provisions  of  the  city  charter.  The  Court  of  Appeals 
held,  however,  that  the  trustees  had  the  power  to  prepare  plans 
and  specifications  regulating  the  operation  of  ears  upon  the 
surface  of  the  bridge  and  upon  or  across  the  entrance  to  the 
bridge  set  apart  for  foot  passengers,  and  that  they  had  power 
to  authorize  the  construction  of  tracks  across  the  western  en- 
trance or  passage-way  to  the  bridge  which  had  been  set  apart 
for  the  use  of  pedestrians.** 

§  368.  Consent  of  local  aathorities. —  Townalup  and  suburban 
roads.— The  fact  that  a  street  railway  has  been  authorized  by 
statute  to  construct  its  lines  on  a  turnpike  or  suburban  road 
does  not  exempt  it  from  obtaining  the  consent  of  the  governing 
body  having  control  of  such  turnpike  or  road,  where  a  statute 
prohibits  the  construction  of  a  street  railway  upon  the  streets 
of  a  mimicipality  without  the  consent  of  the  governing  Ixxly 
of  such  mimicipality.  Such  consent  is  a  condition  precedent 
to  the  construction  of  the  line.*®  Under  a  statute  requiring 
the  consent  of  the  governing  body  of  a  municipality  to  the  con- 
struction of  a  street  railway,  the  consent  of  the  township  com- 
mittee is  necessary  to  legalize  the  construction  of  a  street  rail- 
way within  a  township.*^  And  such  consent  should  be  given 
at  a  corporate  meeting  of  such  committee  when  a  majority  of 
the  members  are  present,  or  such  number  as  may  be  necessary 
under  the  laws  of  the  State  to  render  its  acts  binding  and  en- 
forceable.*®    But  in  a  more  recent  case  in  New  Jersey  it  is 

«5  Hearst  v.  Shea,  166  N.  Y.  169,  »7  West  Jersey  Tract.  Co.  v.  Cam- 

60  N.  E.  788,  affg.  24  App.  Div.  73,  den  Horse  R.  Co.,  53  N.  J.  Eq.  163, 

40  N.  Y.  Supp.  40.  35  Atl.  40;  N.  J.  Pub.  Laws  1893, 

sestockston     v.     Atlantic     High-  p.  302. 

lands,  R.  B.  &  L.  B.  Elec.   R.  Co.,  88  West.  Jersey  Tract.  Co.  v.  Cam- 

53  N.  J.  Eq.  418,  32  Atl.  680;  N.  J.  den  Horse  R.  Co.,  63  N.  J.  Eq.  163, 

Act  May   16,   1804,   Pub.   Laws,   p.  35  Atl.  40. 
374. 
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decided  under  the  act  of  ISOG,'*'^^  conferring  upon  an  electric 
light  corporation  the  right  to  use  the  highways  of  the  State 
for  the  purpose  of  erecting  poles  to  sustain  wires,  upon  first 
obtaining  the  consent  of  the  o\vner8  of  the  soil,  provided,  how- 
ever, that  no  poles  should  be  erected  in  any  street  of  an  in- 
corporated city  or  town  without  i)btaining  from  such  city  or 
town  a  designation  of  the  street  in  which  the  same  may  be 
placed  and  the  manner  of  placing  them  that  it  is  not  necessary 
to  obtain  such  designation  from  the  authorities  of  a  borougli. 
And  it  is  also  decided  in  the  same  case  that  the  borough  act 
of  1897  ^®  conferring  authority  upon  the  council  of  a  borough 
to  regulate  the  use  of  streets  and  roads  in  the  borough  and  to 
prevent  and  remove  all  obstructions  and  encroachments  in 
and  upon  any  street  and  to  prescribe  the  manner  in  which 
corporations  or  individuals  shall  exercise  the  privilege  granted 
to  them  in  the  use  of  any  street  does  not  require  that  the 
exercise  of  street  privileges  by  an  electric  light  corporation  shall 
await  the  action  of  the  borough  authorities."**^  And  in  a  case  in 
Pennsylvania,  where  a  company  had  obtained  a  written  agree- 
ment from  two  of  the  supervisors  granting  the  right  to  con- 
struct a  railway  upon  a  pul)lic  road,  and  had  in  pursuance  of 
such  agreement  and  in  reliance  thereon  been  to  a  heavy  ex- 
pense in  commencing  work  and  preparing  to  equip  the  road, 
a  judgment  of  the  lower  court,  that  the  agreement  was  not 
an  oflScial  act  of  the  supervisors,  but  merely  an  individual  and 
personal  act,  was  reversed.**  Where  the  consent  of  the  town- 
ship supervisors  is  required,  a  consent  is  sufficient  where  given 
at  a  regular  meeting  of  such  supervisors,  after  several  prior 
meetings  had  been  held  to  discuss  the  subject,  though  no 
minutes  had  been  kept  of  the  proceedings.*^     And  in  such  case 


88a  Stat,  of  April  21,  1896,  P.  L. 
1896,  p.  322. 

8»  P.  L.  1897,  §  28,  p.  296. 

40  Point  Pleasant  Elec.  L.  &  P. 
Co.  V.  Borough  of  Bay  Head,  62  M. 
J.  Eq.  296,  49  Atl.  1108,  8  Am. 
Elec.  Cas.  230. 

«i  Union  St.  Ry.  v.  Hazleton  & 
North  Side  Elec.  Ry.  Co.,  154  Penn. 
St.  422,  20  Atl.  r)57.  In  this  case 
it    appeared    that    the    supervisors 


had,  subsequent  to  the  above  agree- 
ment, granted  by  formal  resolution 
the  same  right  to  the  complainant, 
and  that  the  same  two  supervisors 
who  had  signed  the  agreement  had 
signed  the  i-esolution  upon  the  min- 
utes of  tlie  board. 

*'  Scranton  &  P.  Co.  v.  Delaware 
&  H.  Canal  Co.,  1  Super.  Ct. 
(Penn.)    409. 
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the  consent  may  be  sho\vn  by  parol.*^  In  New  Jersey  it  was 
held  necessary,  in  order  to  obtain  the  right  to  construct  a 
railway  upon  a  township  road,  that  consent  of  the  township 
committee  or  of  the  governing  body  of  the  township,  together 
with  that  of  the  road  board  having  control  of  the  highways, 
must  be  obtained.**  In  Indiana  it  was  provided  by  statute 
that  the  coimty  board  may  grant  a  street  railway  company  the 
right  to  construct  its  lines  upon  a  public  highway  of  the 
county.*^  In  Ohio  it  is  held  that  the  legislature  may  authorize 
the  use  of  highways  outside  of  municipalities  for  electric  street 
railways/^ 

§  369.  Consent  —  Invalid  at  time  given  —  Subsequent  rati- 
fication.—Though  a  municipality  may  not  have  conferred 
upon  it,  by  an  express  provision  in  its  charter,  power  to 
authorize  the  construction  of  electric  railways  upon  the  streets 
of  the  municipality,  yet,  if  subsequently  such  power  is  con- 
ferred by  an  amendment  to  the  charter,  consent  to  the  con- 
stniction  of  such  a  railway,  though  granted  prior  to  the  passage 
of  the  amendment,  may  be  rendered  valid  by  an  ordinance  passed 
subsequent  to  the  passage  of  such  amendment  ratifying  the 
consent  previously  given. *^ 

§  370.  Subsequent  validation  of  powen. —  Although  a  munic- 
ipal corporation  may,  at  the  time  of  granting  a  franchise,  have 
no  power  to  perform  such  act,  yet  the  legislature  may  subse- 
quently validate  the  act  of  the  municipality,  which  would  other- 
wise be  invalid.  So,  where  consents  of  a  city  to  the  construc- 
tion and  operation  of  a  street  railway  are  subsequently  con- 
firmed and  validated  by  act  of  the  legislature,  such  railway 
imiy  avail  itself  of  the  benefits  of  the  Validating  Act.**    And 


43Scranton  &  P.  Tract.  Co.  v. 
Delaware  &  H.  Canal  Co.,  1  Super. 
Ct.   (Penn.)  409. 

**  Bergen  Tract.  Co.  v.  Ridgefield 
Township  Committee,  32  Atl.  754. 

4fi  Chicago  &  Calumet  Terminal 
}\y.  Co.  V.  The  Whiting,  Hammond 
&  East  Chicago  St.  Ry.  Co.,  139 
Ind.  207,  38  N.  E.  604,  6  Am.  Elec. 
Cas.    246;    2    Rev.    Stat.    1894,    §§ 
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5465-5468;     Rev.     Stot.     1881, 
4155-4158. 

4«  Dietz  V.  C,  M.  &  V.  Tact  Co. 
(C.  P.),  6  Ohio  Dec.  613,  4  Ohio  N. 
P.  399. 

*7  Denver  Tramway  Co.  v.  Lon- 
doner, Mayor  et  al.,  20  Col.  150,  37 
Pac.  723,  5  Am.  Elec  Cas.  8. 

*8  Re  Buffalo  Traction  Co.,  25 
App.   Div.    (N.  Y.)    447,  49  N.  V. 
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where,  prior  to  an  act  of  the  legislature  conferring  power  upon 
cities  to  authorize  the  use  of  their  streets  by  gas  and  lighting 
plants,  many  such  plants  had  been  authorized  by  the  local  au- 
thorities and  large  sums  of  money  expended  in  the  construc- 
tion thereof,  it  was  held  that  the  statutes  of  the  State,  relating 
to  legislative  delgation  of  powers,  had  received  such  legislative 
and  judicial  construction  as  would  justify  the  declaration  that 
municipalities  had  power,  prior  to  the  special  act  of  the  legis- 
lature referred  to,  to  confer  upon  gas  and  electric  light  plants 
the  right  to  use  the  streets.**^  So,  also,  where  inclined  plane 
railways  held  street  railways  by  contracts,  their  rights  were  held 
to  be  validated  by  an  act  conferring  upon  such  companies  the 
power  to  lease  or  purchase  street  railways.*^*^  Where  the  Gen- 
eral Kailroad  Law  authorizes  the  construction  of  street  rail- 
roads on  condition,  among  others,  that  the  consent  of  the  rail- 
road commissioners  be  obtained,  and  the  consent  of  said  com- 
missioners is  refused,  the  legislature  has  i)ower,  by  retrospective 
act,  to  cure  any  defect  c::isting  because  of  such  refusal,  and  it 
may  grant  the  franchise  without  such  consent,  since  it  might, 
in  the  first  instance,  have  authorized  such  franchise. *^^ 

I  371.  Excliudvc  rights  in  streets  —  Grant  of. —  The  para- 
mount control  of  the  streets  and  highways  is  primarily,  in  the 
absence  of  any  delegation  of  such  power,  vested  in  the  sovereign 
power  of  the  State,  as  represented  by  the  legislature.  Munici- 
pal corporations  are  only  creatures  of  the  legislature  and  are 
confined  and  limited  in  their  powers  to  those  expressly  granted 
to  them.  To  enable  a  municipality  to  grant  an  exclusive  fran- 
chise to  use  the  streets,  it  must  be  clothed  by  the  legislature 
with  a  delegation  of  its  sovereign  rights,  vested  in  such  sov- 
ereign power,  over  streets.  So  a  municipality,  in  the  absence 
of  a  delegation  of  such  power,  cannot  confer  upon  an  electrical 
company  an  exclusive  right  to  construct  and  maintain  an  elec- 
trical line  upon  the  streets. *^^     And  a  grant  by  the  legislature 

Supp.      1052,     affd.,     165     N.     Y.  5i  Kittinger  v.  Buffalo  Tract.  Co., 

(Appx.)   70;  N.  Y.  Act  of  1896,  c.  160  N.  Y.  377,  54  N.  E.  1081,  affg. 

649.  49  N.  Y.  St.  R,  713,  26  App.  Div. 

4»  Levis  V.  Newton,  75  Fed.  884;  329. 

Act  of  Iowa,  April  9.  1888.  •'^2  Grand  Rapids  E.  L.  &  P.  Co.  v. 

»o  Louisville  Trust  Co.  v.  Cincin-  Orand  Hnpids  Edison  E.  L.  &  Fuel 

nati,  47  U.  S.  App.  36,  76  Fed.  296,  Co.,  33  Fed.  669.  2  Am.  Elec.  Cas. 

22  C.  C.  A.  334.  163;  Detroit  Citizens'  St.  11.  Co.  v. 

628 


§371 


COirSTRUCTION    OF   LINES  — 


to  a  municipal  corporation  of  the  right  to  control,  prescribe 
and  regulate  the  manner  in  which  the  streets  may  be  used,  to- 
gether with  the  provision  that  the  common  council  shall  have 
the  care  and  supervision  of  the  highways,  streets,  etc.,  and  shall 
give  directions  as  to  repairing,  improving  and  preserving  the 
same,  is  not  such  a  delegation  of  the  sovereign  power  as  will 
enable  it  to  grant  to  an  electric  light  company  an  exclusive 
right  to  construct  and  maintain  its  line  in  the  streets. ^^  Under 
the  Michigan  Tram  Railway  Act,  which  provides  that  street 
railways  shall  have  the  exclusive  right  to  the  use  of  any  rail- 
ways constructed  or  held  by  them,  conditioned,  however,  upon 
obtaining  the  consent  of  the  local  authorities  of  any  town  or 
village  through  which  they  may  pass,  such  authorities  can 
grant  no  exclusive  right  to  the  use  of  streets.'*     A  legislative 


Detroit  R.  Co.,  171  U.  S.  48,  affg. 
110  Mich.  384,  68  N.  W.  304,  5  Am. 
&  Eng.  R.  Cas.  (N.  S.)  15,  35  L. 
R.  A.  859;  Clarksburg  Electric 
Light  Co.  V.  City  of  Clarksburg,  47 
W.  Va.  739,  35  S.  E.  994,  7  Am. 
Elec.  Ca8.  25;  Re  Robinson  (Q.  B.) 
23  Ont.   Rep.  489. 

"Grand  Rapids  B.  L.  &  Power 
Co.  V.  Grand  Rapids  E.  L.  &  Fuel 
Co.,  33  Fed.  659,  2  Am.  Elec.  Cas. 
152.  "  To  confer  exclusive  riglits 
and  privileges  either  in  the  streets 
of  a  city  or  in  the  public  highways, 
necessarily  involves  the  assertion 
and  exercise  of  exclusive  powers 
and  control  over  the  same.  Noth- 
ing short  of  the  whole  sovereign 
power  of  the  State  can  confer  ex- 
clusive rights  and  privileges  in  pub- 
lic streets,  dedicated  or  acquired  for 
public  use,  and  which  are  held  in 
trust  for  the  public  at  large. 
•  *  *  If  the  charter  powers  of 
the  city  have  invested  it  or  its 
common  council  with  the  whole  sov- 
ereign power  and  exclusive  control 
over  the  streets  within  its  limits, 
it  might  lawfully  confer  upon  the 
complainant   the  exclusive  right   of 

624 


user,  w^hich  the  ordinance  of  18S0 
undertook  to  grant.  If,  howeTer. 
the  city,  or  its  common  council, 
possessed  no  such  exclusive  power 
and  control,  tlien  the  grant  which 
it  attempted  to  make  to  complain- 
ant was  *  ultra  vires '  and,  there- 
fore, void,  so  far  as  it  purports  to 
confer  exclusive  privileges  in  or  over 
the  streets  of  the  city,"  per  Jackson. 
J.  Clarksburg  Electric  Light  Co.  v. 
City  of  Clarksburg,  47  VV.  Va.  739, 
35  S.  E.  994,  7  Am.  Elec.  Cas.  25. 
wherein  the  court  said:  **  Surelj 
\vp  cannot  say,  contrary  to  the  drift 
of  all  the  law  of  the  countrv,  that 
the  mere  power  to  control  streets 
and  light  the  same  carries  with  it 
by  implication  the  enormous  power 
to  tie  the  hands  of  an  important 
municipality  for  many  years,  or 
that  such  power  is  indispensable 
or  necessary  to  enable  the  munici* 
pality  to  carry  out  its  legitimate 
functions,'*  per  Brannon,  J. 

64  Detroit  Citizens'  Street  R.  Co. 
V.  Detroit  R.  Co.,  171  U.  S.  48,  18 
Sup.  Ct.  732,  aflfg.  110  Mich.  384. 
68  N.  \V.  304,  5  Am.  &  Eng.  R.  Cas. 
(N.  S.)   15,  35  L.  R.  A.  859. 
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grant  to  a  corporation  of  exclusive  privileges  is  to  be  con- 
strued most  strictly,  and  every  intendment  not  obviously  in 
favor  of  the  grant  must  be  construed  against  it.*^*^  This  is 
also  the  rule  in  case  of  grants  of  this  character  by  a  munici- 
pality.*^® And  where  an  exclusive  grant  is  claimed  under  a 
statute,  such  intention  must  appear  either  from  the  express 
language  of  the  statute  or  from  unavoidable  implication.'^'^ 
As  is  said  in  a  recent  case :  "  Such  franchises  constitute 
monopolies,  which  the  law  has  through  ages  condemned,  be- 
cause they  tie  down  and  restrain  and  cripple  the  public  right 
and  interest,  and  sacrifice  great  public  interests  to  the  benefit 
and  aggrandisement  of  the  few.  Still,  where  such  rights  are 
valid  and  lawful,  the  courts  must  and  do  protect  them.  I 
state  the  proposition,  as  sustained  by  authorities  in  all  quarters, 
that  to  authorize  such  exclusive  franchise  the  statute  must  ad- 
mit of  no  other  reasonable  construction."  **®  The  fact,  how- 
ever, that  a  municipality  has  granted  a  franchise,  in  terms  ex- 
clusive, where  it  has  no  power  to  grant  an  exclusive  right,  does 
not  render  the  entire  franchise  invalid  but  it  may  be  valid  to 
the  extent  which  the  city  had  power  to  act.^®  Again,  an  ex- 
clusive franchise  is  subject  to  the  exercise  of  the  power  of 
eminent  domain.  In  this  connection.  Judge  Cooley  says :  "  It 
must  be  conceded,  under  the  authorities,  that  the  State  may 
grant  exclusive  franchises,  *  *  *  but  the  grant  of  an  ex- 
clusive privilege  will  not  prevent  the  legislature  from  exercising 


SB  Scranton  E.  L.  &  Heat.  Co.  v. 
Scranton  Ilium.,  Heat  &,  Power  Co., 
122  Penti.  St.  154,  3  Am.  Elec.  Cas. 
490,  15  Atl.  446. 

5«  Capital  City  Light  &  F.  Co.  v. 
City  of  Tallahassee,  42  Fla.  462,  28 
So.  810. 

5T  United  States  Elec.  L.  Co.  v. 
Ross  (D.  C),  24  Wash.  L.  Repr. 
775;  appeal  denied,  24  Wash.  L. 
Repr.  838,  Potomac  Elec.  Power 
Co.  V.  United  States  E.  L.  Co.,  26 
Wash.  L.  Repr.  19;  North  Baltimore 
Pass.  Ry.  Co.  v.  North  Ave.  Ry. 
Co.,  75  Md.  233,  4  Am.  Elec.  Cas. 
1,  23  Atl.  466;  Empire  City  Sub- 
way  Co.    V.    Broadway    &    Seventh 

40 


Ave.  R.  Co.,  87  Hun  (N.  Y.),  279, 
67  N.  Y.  St.  R.  741,  33  N.  Y.  Supp. 
1055,  5  Am.  Elec.  Cas.  66;  Ogden 
City  Ry.  Co.  v.  Ogden  City,  7  Utah 
207,  26  Pac.  288,  3  Am.  Elec.  Cas. 
321. 

58  Clarksburg  Electric  Light  Co. 
V.  City  of  Clarksburg,  47  W.  Va. 
739,  35  S.  E.  994,  7  Am.  Elec.  Cas. 
25,  per  Brannon,  J. 

5»  Michigan  Teleph.  Co.  v.  City  of 
St.  Joseph,  121  Mich.  502,  80  N.  W. 
383,  7  Am.  Elec.  Cas.  1;  Clarks- 
burg Electric  Light  Co.  v.  City  of 
Clarksburg,  47  W.  Va.  739,  35  S. 
E.  994,  7  Am.  Elec.  Cas.  25. 
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the  power  of  eminent  domain  in  respect  thereto.  ♦  *  * 
The  exeluaiveness  of  the  grant,  and  the  agreement  against  intei^ 
ference  with  it,  if  valid,  constitute  elements  in  its  value  to  be 
taken  into  account  in  assessing  compensation ;  but  appropriating 
the  franchise  in  such  a  case  no  more  violates  the  obligation  of 
the  contract  than  does  the  appropriation  of  land  which  the 
State  has  granted  under  an  express  or  implied  agreement  for 
quiet  enjoyment  by  the  grantee,  but  which,  nevertheless,  may 
be  taken  when  public  need  requires.  All  grants  are  subject  to 
this  implied  condition."  ^  A  grant  of  an  exclusive  franchise 
may  create  contract  rights  as  in  the  case  of  other  grants  of  a 
franchise,**  but  a  grant  of  an  exclusive  privilege  does  not  be- 
come a  contract  where  the  company  fails  to  perform  certain 
conditions  precedent  to  the  acquirement  of  the  right  to  such 
privilege.** 

§  372.  Exclniivc  rights  —  Cases. —  In  Florida  it  has  been 
held  that,  under  the  statutes  of  that  State  conferring  upon 
cities  a  general  control  over  streets,  a  city  has  no  power  to 
grant  an  exclusive  privilege  to  a  street  railway  company  to 
use  all  the  streets  for  the  construction  and  operation  of  its 
line  for  a  certain  number  of  years.®'  And  a  grant  by  the 
municipal  authorites  of  the  right  to  construct  a  street  railway 
to  be  operated  by  "  animal  power  only,"  and  providing  that 
the  city  shall  not,  for  a  period  of  thirty  years,  grant  any 
privileges  to  any  other  corporation  "  which  will  impair  pr  de- 
stroy the  rights  and  privileges  herein  granted,"  has  been  held 
not  to  preclude  such  authorities  from  making  another  grant. 
before  the  expiration  of  the  time,  to  another  company  of  the 
right  to  construct  a  street  railway  to  be  operated  by  other 
means  than  animal  power.**  So  a  franchise  or  right  by  con- 
tract given  by  a  city  to  a  telephone  company  for  the  exclu- 
sive use  of  the  streets  for  a  period  of  five  years  is  illegal 

•oCooley'8  Const.  Lim.  (6th  ed.),  22  So.  692,  7  Am.  &  Eng.  R.  Cas. 

p.  339.    See  §  378,  herein.  (N.  S.)    686.     Under  Florida  sUt- 

«iSee  §  350,  herein.  utes,   see    McClel.     (Fla.)    Dig.,  p. 

«2  Capital  City  Light  &  F.  Co.  v.  248,  §  17. 

City  of  Tallahassee,  42.  Fla.  462,  28  «*  Teachout  v.  Des  Moines  Broad 

So.  810.  Gauge  St.  Ry.  Co.,  75  Iowa,  722,  38 

«« Florida.    C.    &    P.    R.    Co.    v.  N.  W.  145. 
Ocala  St.  A  S.  H.  Co.,  39  Fla.  306, 
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where  it  is  provided  by  statute  that  no  council  shall  have  power 
to  grant  to  any  person  "  an  exclusive  right  of  exercising  within 
the  municipality  any  trade  or  calling,  or  to  impose  a  special 
tax  on  any  person  exercising  the  same,  or  to  require  a  license 
to  be  taken  for  exercising  the  same,  unless  authorized  or  re- 
quired by  statute  so  to  do."  ^^  And  power  conferred  upon  a 
city  "  to  lay  off,  vacate,  close,  open,  alter,  curb,  pave  and 
keep  in  good  repair,  roads,  streets,  alleys,  *  *  *  and  to 
improve  and  light  the  same  '^  does  not  authorize  it  to  grant 
an  exclusive  franchise  to  an  electric  light  company  to  use  the 
streets,  and  there  being  no  special  act  conferring  such  power 
upon  the  city,  it  is  not  precluded  by  a  grant  of  such  a  fran- 
chise from  subsequently  granting  to  another  company  a  fran- 
chise to  construct  a  similar  line.*®  Under  the  Connecticut 
laws  ®^  authorizing  a  telephone  company  to  lay  conduits  or 
ducts  in  the  streets  of  any  city  in  which  it  maintains  its  line, 
providing  that  such  conduits  or  ducts  shall  not  interfere  with 
the  ordinary  use  of  the  streets  by  the  public,  and  that  their 
construction  shall  be  subject  to  municipal  regulation,  it  was 
held  that  the  company  has  no  right  to  lay  conduits  or  ducts  for 
its  exclusive  use  and  under  its  exclusive  control.®®  In  Mis- 
souri it  was  decided  that  the  city  of  St.  Louis  was  given  no 
power,  under  its  charter,  to  grant  to  a  street  railway  company 
an  exclusive  right  to  the  use  of  its  streets.®**  In  California 
it  has  been  held  that,  although  it  is  provided  by  the  Constitu- 
tion of  the  State  that  no  corporations,  except  for  municipal 
purposes,  shall  be  created  by  special  act,  yet  the  legislature 
of  the  State  may  grant  to  individuals  and  their  assigns  the 
right  to  construct  a  telegraph  line  between  certain  points,  with 
exclusive  privileges,  and  that  such  franchise  or  grant  may  be 
transferred  to  corporations  formed  under  the  general  laws  of 
the  State.''**     An   agreement  between   a  State,   which  is   the 

«B  Re    Robinson    v.    City    of    St.  Co.  v.  Towers,  71  Conn.  657,  42  AtK 

Thomas,  23  Ont.  Rep.  489.  1083. 

•«  Clarksburg  Electric   Light  Co.  «» Grand  Ave.  Ry.  Co.  v.  People's 

V.   City  of  Clarksburg,  47   W.   Va.  Ry.  Co.,  132  Mo.  34,  33  S.  W.  472, 

730.  35  S.  E.  904,  7  Am.  Elec.  Cas.  6  Am.  Elec.  Cas.  00. 

25.  70  California  State  Teleg.  Co.  v. 

•f  Conn.   Laws    of    1889,    p.    837,  Alta  Teleg.  Co.,  22  Cal.  398,  Allen's 

1.  2.  Teleg.  Cas.  213. 

MSUte,  Southern  N.  E.  Teleph. 
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owner  of  a  railroad,  and  a  telegraph  company,  by  which  the 
latter  agrees  to  erect  and  equip  a  line  of  telegraph,  upon  poles 
already  in  place,  to  be  used  entirely  by  the  State,  the  cost  of 
the  line  and  equipment,  wherever  it  is  not  already  in  place,  to 
be  paid  by  the  State,  simply  gives  the  State  the  exclusive  use 
of  such  line,  the  ownership  being  in  the  telegraph  company.'* 

§  372a.  Prior  occapancy  —  Nature  of  right  acquired  by  — 
Hot  exclusive.-^  Prior  occupation  of  a  street  by  an  electrical 
company  with  its  poles  and  wires  does  not  of  itself  confer 
upon  the  company  an  exclusive  franchise  or  right  to  occiipv 
such  street,  and  another  company  of  a  similar  character,  which 
has  obtained  a  valid  franchise,  may  likewise  occupy  the  street^ 
with  its  poles  and  wires.  The  prior  occupant,  however,  wbile 
it  obtains  no  exclusive  right  to  the  occupation  of  the  street, 
does  acquire  a  right,  which  is  in  the  nature  of  an  exclu- 
sive one,  to  the  continued  occupation  of  the  space  occupied  by 
its  poles  and  wires,  subject  to  the  proper  control  by  the  state  or 
municipal  authorities,  and  this  right  must  be  recognized  by 
the  subsequent  company  in  the  construction  of  its  line.*^  &> 
upon  an  appeal  from  an  order  granting  a  preliminary  injunc- 
tion in  a  suit  brought  by  a  telephone  company,  which  was 
a  prior  occupant  of  the  streets,  against  another  company  for 
the  purpose  of  restraining  the  latter  company  from  erecting 
and  maintaining  its  lines  in  certain  streets,  the  court  said: 
"  It  may  properly  be  conceded  that  its  prior  occupation  of 
space  imder  the  franchise  granted  by  the  statute  and  ordi- 
nance would  entitle  it  to  the  continued  enjoyment  thereof,  so 
long  as  it  continued  to  perform  its  obligations,  without  sub- 
stantial impairment.  But  its  right  is  not  absolutely  exclu- 
sive. It  is  subject  to  such  incidents  as  result  from  the  ex- 
ercise of  the  rights  of  other  companies,  who  have  acquired 
a  valid  franchise  of  similar  character.  It  is  implied  in  such 
grants  as  were  here  made  to  the  first  company  that  the  grant 

71  Western  Un.  Teleg.  Co.  v.  At-  ern  Teleph.  Co.,  199  III.  324,  65  N. 

lantic  R.  Co.,  91   U.  S.  283,  1  Am.  E.     329,     8    Am.     Eleo.    Cas.    81; 

Kli'c.  Crts.  194.  Northwestern  Teleph.   Exch.  Co.  v. 

7'-' Cumberland    Teleph.    &    Teleg.  Twin    City   Teleph.    Co.,   89   Minn. 

Co.  V.  Louisville  Home  Teleph.  Co.,  495,  95  N.  W.  460,  8  Am.  Elec.  Cas. 

24   Ky,  Law  R.   167(J,  72   S.   W.  4;  103.     See  §§  511-517,  herein. 
Chicago  Tolcph.   Co.   v.   Northwest- 
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is  subject  to  such  limitations  as  will  enable  another  company 
to  enjoy  a  like  franchise,  and  no  property  right  is  invaded 
by  the  adoption  of  such  measures  by  the  second  company  as 
will  enable  it  to  exercise  its  privilege,  provided  there  is  no 
unreasonable  and  unnecessary  invasion  of  the  operations  of 
the  first  occupant.  For  the  property  right  of  the  first  is 
not  to  a  monopoly.  It  is  bound  to  exercise  its  privilege  in 
such  a  way  as  to  give  room  to  another  coming  in  under  the 
power  reserved."  '^^ 

§  372b.  Befnsal  of  mnnicipality  to  giant  franchise  —  Does 
not  render  prior  franchise  exclusive. —  Where  a  city  has  the 
power  to  grant  or  refuse  the  right  to  an  electrical  company 
to  construct  its  line  upon  the  streets,  the  fact  that  it  refuses 
consent  to  such  a  company  to  occupy  its  streets  does  not  ren- 
der a  prior  franchise  to  a  similar  company  exclusive  within 
the  meaning  of  a  constitutional  provision  which  inhibits  mu- 
nicipalities from  granting  exclusive  franchises.^*     But  where 


73  Louisville  Home  Teleph.  Co.  v. 
Cumberland  Teleph.  &  Teleg.  Co., 
Ill  Fed.  663,  49  C.  C.  A.  524,  8 
Am.  Elec.  108,  per  Severens,  J. 

Testate  V.  City  of  Spokane,  24 
Wash.  53,  63  Pac.  1116,  7  Am.  Elec. 
Cas.  96.  In  this  case  an  action  had 
been  brought  by  a  telephone  com- 
pany for  a  writ  of  mandamus  to 
compel  the  city  of  Spokane  to  con- 
sent to  the  use  of  the  streets  of 
that  city  for  the  erection  of  a  tele- 
phone line.  The  company  claimed 
the  right  to  use  the  streets  by  vir- 
tue of  a  constitutional  provision 
conferring  upon  a  corporation  the 
right  to  construct  and  maintain 
telephone  lines  within  the  State, 
and  also  providing  that  such  com- 
panies were  common  carriers  and 
should  have  the  right  of  eminent 
domain,  Const.  §  19,  art.  12.  By 
code  cities  of  the  first  class  were 
given  power  in  general  terms  over 
the  streets  and  also  to  authorize  or 
prohibit  the  use  of  electricity  at,  in 


or  upon  any  of  said  streets,"  Bal- 
linger's  Ann.  Codes  &  St.,  §  739, 
par.  7.  It  was  also  provided  by 
code  that  where  the  right  of  way 
of  a  telegraph  or  telephone  com- 
pany was  within  the  limits  of  an 
incorporated  city,  the  consent  of 
the  city  council  should  be  first  ob- 
tained before  the  lines  could  be 
erected  thereon.  Ballinger's  Ann. 
Codes  &  St.,  §  4369.  ITie  court 
said:  "The  question  of  the  power 
to  grant  an  exclusive  franchise  can- 
not arise  here.  If  the  city  had  at- 
tempted to  grant  such  privileges  to 
a  telephone  company,  so  as  to  dis- 
able itself  from  consenting  to  the 
construction  of  another  telephone 
system  through  its  streets,  such  at- 
tempt would  be  void  and  beyond  its 
power.  The  city  cannot  by  ordi- 
nance or  contract  disable  itself  to 
consent  to  the  erection  of  telephone 
lines  upon  its  streets.  The  volition 
to  consent  or  refuse,  is  one  of  the 
powers  vested  by  the  legislature  m 
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no  discretion  is  given  to  the  mayor  in  reference  to  signing  an 
ordinance  it  is  decided  that  he  is  not  justified  in  refusing  to 
sign  an  ordinance  granting  a  franchise  to  an  electric  company, 
on  the  ground  that  a  franchise  of  a  similar  character  had  pre- 
viously been  granted  to  another  companyJ^ 

§  372c.  Municipality  not  precluded  from  conttmctiiig 
lighting  plant  by  franchise  to  corporation. —  Where  a  munici- 
pality is  authorized  by  statute  to  construct  an  electrical  plant 
and  to  erect  poles  to  supply  light  for  the  streets  and  for  the 
inhabitants  of  the  city  or  to  grant  that  right  to  any  person  or 
corporation,  the  fact  that  it  grants  a  franchise  to  private  pe^ 
sons  to  construct  such  a  plant  and  erect  poles  does  not  pre- 
clude it  from  afterwards  constructing  such  a  line  itself  and 
in  doing  so  it  does  not  violate  the  provision  of  the  Constitu- 
tion of  the  United  States  that  no  State  shall  pass  any  law 
impairing  the  obligation  of  a  contract  or  that  provision  of  the 


cities  of  the  first  class,  and  this  con- 
tinuiDg  power  cannot  be  devested 
without  the  sanction  of  the  legisla- 
ture. The  legislature,  within  consti- 
tutional limitations,  has  sovereign 
control  of  the  streets  and  highways 
of  the  State  and  the  cities.  The  pri- 
mary purpose  for  which  highways 
and  streets  are  established  and  main- 
tained is  for  the  convenience  of  pub- 
lic travel.  The  use  of  such  high- 
ways and  streets  for  water  mains, 
gas  pipes,  telephone  and  telegraph 
lines  is  secondary  and  subordinate 
to  the  primary  use  for  travel,  and 
such  secondary  use  is  permissible 
only  when  not  inconsistent  with  the 
primary  object  of  the  establish- 
ment of  such  ways.  *  •  •  It 
would  seem  that,  within  the  funda- 
mental limitations  mentioned,  the 
legislative  control  of  ways  and 
streets  for  the  secondary  use  is  ab- 
solute, and  that  the  legislative  dis- 
cretion in  this  regard  is  not  subject 
to  judicial  intervention.    That  the 


legislature  may  delegate  to  munici- 
palities such  powers  and  act  through 
their  instrumentality  is  unques- 
tioned. •  •  ♦  The  contention  of 
counsel  for  appellant  that  the  stat- 
ute limits  the  authority  of  the  city 
council  to  reasonable  and  proper 
regulations,  and  to  prescribing  the 
method  in  which  telegraph  and 
telephone  companies  shall  construct 
and  operate  their  lines,  cannot  be 
conceded.  As  has  been  seen,  by 
another  statute,  the  authority  to 
regulate  and  of  complete  control  of 
such  lines  has  been  given.  The 
power  to  refuse  is  .correlative  with 
the  power  to  consent,  and  such 
power  is  plainly  authorized  by  the 
statute,"  per  Reavis,  J. 

T5  State  V.  Taylor,  36  Wash.  607, 
70  Pac.  286,  so  holding  in  the  case 
of  a  refusal  of  a  mayor  of  a  city 
of  the  fourth  class  in  Washington 
to  sign  such  an  ordinance.  In  this 
case  mandamus  was  issued. 
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fourteenth  amendment  thereto  that  no  State  shall  deprive  any 
person  of  property  without  due  process  of  law.'^^ 

§  373.  Consent  of  abutting  ownerg..^The  right  to  use  the 
streets  for  street  railways  is  generally  made  hy  statute  to  de- 
pend, among  other  requirements,  upon  the  condition  that  the 
consent  of  some  specified  proportion  of  the  abutting  owners  be 
obtained.  Such  consent  is  a  condition  precedent  to  the  con- 
struction and  maintenance  of  electrical  lines  upon  streets  and 
highways.     Where  the  statute  prescribes  that,  prior  to  the  con- 


T6  City  of  Joplin  v.  Southwestern 
Missouri  Light  Co.,  101  U.  S.  150, 
24  Sup.  Ct.  43,  8  Am.  Elec.  Cas.  66. 
Mr.  Justice  McKenna  said  in  this 
case :  "  It  is  by  implication  from 
the  statute  and  the  ordinance  passed 
under  it,  not  from  the  explicit  ex- 
pression of  either,  that  the  con- 
clusion is  deduced  that  the  city  is 
precluded  from  erecting  its  own 
lighting  plant,  and  yet  it  is  con- 
ceded that  the  grant  to  appellee  is 
not  exclusive.  That  is,  it  is  con- 
ceded the  city  has  not  exhausted  its 
power  under  the  statute  by  the 
grant  held  by  appellee,  but  may 
make  another  to  some  other  person 
than  the  appellee.  In  other  words 
that  the  city  may  make  a  competi- 
tor to  appellee,  but  cannot  itself 
become  such  competitor.  The 
strength  of  the  argument  urged  to 
support  the  distinction  is  in  the 
consideration  that  competition  by 
the  city  would  be  more  effective 
than  competition  by  private  per- 
sons or  corporations  —  indeed, 
might  be  destructive.  The  city,  it 
is  further  urged,  could  be  indiffer- 
ent to  profits,  and  could  tax  its 
competitor  to  compensate  losses. 
But  this  is  speculation  and  it  may 
be  opposed  by  speculation,  and 
there  are,  besides,  countervailing 
considerations.  The  limitation  con- 
tended for  is  upon  a  governmental 


agency,  and  restraints  upon  that 
must  not  be  readily  implied.  The 
appellee  concedes,  as  we  have  seen, 
that  it  has  no  exclusive  right,  and 
yet  contends  for  a  limitation  upon 
the  city  which  might  give  it  (the 
appellee)  a  practical  monopoly. 
Others  may  not  seek  to  compete 
with  it,  and  if  the  city  cannot,  the 
city  is  left  with  a  useless  poten- 
tiality, while  the  appellee  exercises 
and  enjoys  a  practically  exclusive 
right.  There  are  presumptions,  we 
repeat,  against  the  granting  of  ex- 
elusive  rights  and  against  limita- 
tions upon  the  powers  of  govern- 
ment." The  court  then,  in  illus- 
tration of  this  principle  refers  to 
Skaneateles  Waterworks  Co.  v. 
Skaneateles,  184  U.  S.  354,  46  L. 
Ed.  585,  22  Sup.  Ct.  400;  Bien- 
ville Water-Supply  Co.  v.  Mobile, 
175  U.  S.  109,  44  L.  Ed.  92,  20  Sup. 
Ct.  40,  186  U.  S.  212,  46  L.  Ed. 
1132,  22  Sup.  a.  R,  820;  Walla 
Walla  V.  Walla  Walla  Water  Co., 
172  U.  S.  1,  43  L.  Ed.  341,  19  Sup. 
Cft.  77,  and  says  in  conclusion :  "  In 
the  case  at  bar,  restraint  upon  the 
power  of  the  appellant  city  is 
claimed  to  be  implied  by  the  grant 
to  the  appellee.  We  think,  for  the 
reasons  stated  and  upon  the  author- 
ities cited,  such  restraint  cannot  be 
implied." 
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struction  and  operation  of  a  street  railroad,  the  consent  of 
the  owners  of  one-half  in  value  of  the  property  bounded  on 
that  portion  of  a  street  or  highway  upon  which  it  is  proposed 
to  construct  or  operate  such  railroad  must  first  be  obtained,  it 
is  not  sufficient  that  the  consent  of  the  owners  of  one-half  in 
value  along  the  entire  line  of  railway  be  obtained,  but  it  is 
necessary  to  obtain  the  consent  of  the  owners  of  one-half  in 
value  on  each  street  upon  which  it  is  proposed  to  construct  such 
railway.'^''  In  Ohio,  under  a  law  which  requires  the  consent 
of  the  majority  of  the  abutting  owners,  counting  by  the  front 
foot,  it  is  held  that  in  such  a  case  an  applicant  for  a  franchise 
must  obtain  such  consent,  though  he  states  in  his  application 
that  he  only  proposes  to  use  the  tracks  already  laid,  and  does 
not  intend  to  lay  any  additional  trackJ®  Where,  in  case  of 
failure  to  obtain  the  consent  of  the  abutting  owners  to  the 
construction  of  a  street  railway,  the  company  makes  applica- 
tion to  the  court  for  the  purpose  of  obtaining  consent,  as  pre- 
scribed by  statute,  to  be  in  lieu  of  that  of  the  abutting  owners, 
it  is  held  to  be  no  defense  to  such  proceeding  that  permission 
has  not  yet  been  obtained  of  the  local  authorities  or  the  rail- 
road commissioners. ''^  The  requirement  that  the  consents  of 
abutting  owners  must  be  obtained  to  the  construction  of  a 
street  railway  is  not  complied  with  by  the  procuring  by  an 
individual  of  such  consents,  and  the  subsequent  assignment  bv 
him  to  the  company,  but  they  should  be  given  directly  to  the 
company.®^  Where  the  holder  of  the  legal  title  in  land  gives 
his  consent  to  the  construction  of  a  street  railway  in  front  of 


T7  Hilton  V.  Thirty-fourth  St.  R. 
Co.,  1  How.  Pr.  (N.  S.  [N.  Y.]) 
453.  Under  the  statute  of  this 
State  it  is  provided  that  the  con- 
sent of  the  owners  of  one-half  in 
value  of  the  property  must  be  ob- 
tained, the  value  to  be  ascertained 
by  the  assessment-roll  of  the  city, 
village  or  town  in  which  it  is  situ- 
ated. If  the  consent  necessary  can- 
not be  obtained,  then  the  company 
may  apply  to  General  Term  of  the 
Supreme  Court  for  the  appoint- 
ment of  three  commissioners  to  de- 
termine     whether      such      railway 
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should  be  constructed.  Wells  on 
Railroad  Corp.  in  the  State  of  N. 
Y.  (1899),  pp.  222,  228,  §§  91,  94  of 
Railroad  Law. 

T8  Sanfleet  v.  Toledo,  10  Ohio  C. 
C.  460. 

70  Re  Buffalo  Tract.  Co.,  25  App. 
Div.  (N.  Y.),  447,  49  N.  Y.  Supp. 
1062,  affd.,  155  N.  Y.  700,  60  N.  E. 
1115. 

•0  Geneva  &  W.  R.  Co.  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  24  App. 
Div.  (N.  Y.)  336,  48  N.  Y.  Supp. 
842. 
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the  property,  such  consent  is  not  affected  by  a  subsequent  ad- 
mission, by  such  person,  that  the  deeds  to  him  are  only  mort- 
gages, and  his  interest  is  merely  that  of  mortgagee  in  pos- 
session.®^ An  executor  or  trustee,  holding  the  Jegal  title  to 
property,  may  sign  consent ;  and  it  is  not  necessary  to  recite  in 
the  consent  that  such  person  holds  either  the  legal  title  or 
power  of  sale.®^  Again  where  consent  is  given  by  an  abutting 
owner  to  the  construction  of  a  street  railway,  a  condition  at- 
tached thereto,  as  to  the  time  of  the  commencement  and  com- 
pletion of  the  road,  will  not  operate  as  a  limitation  upon  the 
city  coun(*il  in  acting  upon  such  consent,  being  of  effect  only 
as  between  such  owner  and  the  company.®^  In  Massachusetts 
it  is  held  that  even  though  the  statute  may  prohibit  a  certain 
use  of  public  grounds,  and  such  prohibition  may  constitute 
a  contract  between  the  State  and  the  city,  yet  consent  of  the 
inhabitants  of  a  city  to  such  use  will  operate  as  a  waiver 
of  the  statutory  provision.®^  So  the  owner  of  a  comer  lot, 
which  is  situated  opposite  the  outer  curve  of  a  proposed  street 
railway,  where  it  is  intended  to  make  a  turn  in  the  tracks, 
is  an  abutting  owner  within  the  meaning  of  the  Constitution  or 
statutes  of  the  State  requiring  the  consent  of  the  property- 
owners.®'  And  where  the  proposed  line  of  a  street  railway 
passes  in  front  of  a  county  courthouse,  it  is  held  that  it  is 
necessary  to  obtain  the  consent  of  the  board  of  county  commis- 
sioners to  the  use  of  the  street  in  front  of  such  courthouse.®* 
But  it  is  not  necessary  to  enter  such  consent  in  the  journal  of 
the  board.®^  A  provision  of  an  act  that  the  consent  of  prop- 
erty-o\^Tiers  shall  be  obtained  "  as  provided  by  law,"  does  not 
conflict  with  a  constitutional  provision  that  where  an  act  makes 
an  existing  law  a  part  thereof,  such  law  must  be  inserted  in 

81  Sea  Beach  R.  Ck).  v.  Coney  Is-  «» Sea  Beach  R.  Co.  v.  Coney 
land  &  G.  E.  B.  Co.,  22  App.  Div.  Island  &  G.  E.  R.  Co.,  22  App.  Div. 
(N.  Y.)   477,  47  N.  Y.  Supp.  981.  (N.  Y.)  477,  47  N.  Y.  Supp.  981. 

82  State,    Hutchinson   v.    Belmar,  ««  Nearing  v.  Toledo  Elec.  St.  R. 

61  N.  J.  L.  443,  39  Atl.  643,  aflfd.,      Co.,  9  Ohio  C.  C.  696,  3  Ohio  Dec. 

62  N.  J.  L.  450,  45  Atl.  1092.  616. 

8»  Hamilton,    Jones    v.    C.    &    H.  «7  Nearing  v.  Toledo  Elec.  St.  R. 

Elec.  St.  R.  Co.  (C.  P.),  5  Ohio  N.  Co.,  9  Ohio  C.  C.  696;  3  Ohio  Dec. 
P.  457,  9  Ohio  C.  P.  Dec.  174.  616. 

8*  Prince   v.    Crocker,    166   Mass. 
347,  44  N.  E.  446,  32  L.  R.  A.  610. 
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the  act/^  In  New  Jersey,  before  obtaining  permission  from 
the  authorities  of  a  borough  to  construct  a  street  railway  upon 
its  streets,  it  has  been  held  only  necessary  to  procure  and  file 
the  consent  of  the  requisite  proportion  of  abutting  owners 
within  the  borough,  though  part  of  the  road  is  outside  the  bor- 
ough limits  and  beyond  its  jurisdiction.®*  Again  the  fact  that 
an  ordinance  granting  the  right  to  a  street  railway  to  construct 
its  line  upon  streets  of  the  municipality  was  invalid,  will  not 
prevent  consents  of  abutting  owners,  which  were  made  a  part 
of  the  application  for  such  ordinance,  from  being  used  to  ob- 
tain the  passage  of  a  second  ordinance,  provided  such  consents 
have  not  been  withdrawn.*^  It  is  also  necessary  to  obtain  the 
consent  of  the  abutting  owners  to  the  construction  of  a  telegraph 
or  telephone  line,  although  these  companies  may,  in  the  exer- 
cise of  the  right  of  eminent  domain,  obtain  the  right  to  con- 
struct their  lines  on  the  streets  where  such  consent  is  refused.®^ 
So  the  following  instruction  was  held  correct :  "  The  fact  that 
a  road  is  a  public  road  or  highway  does  not  authorize  the 
digging  of  holes  for  the  purpose  of  erecting  telegraph  posts, 
and  the  erecting  of  posts,  and  the  establishing  a  telegraph  line 
over  the  lands  of  a  person,  without  his  consent,  although  the 
same  may  be  erected  or  done  on  that  part  of  his  premises  which 
is  used  as  a  public  road.®^  The  English  Telegraph  Act  of 
1863,®'  by  which  telegraph  and  telephone  companies  are  re- 
quired to  obtain  the  consent  of  any  landowner,  or  person  liable 
for  the  repair  of  any  road  or  street  over  which  it  desires  to 
construct  its  line,  does  not  include  a  tramway  company,  which 
is  obliged  to  keep  that  part  of  the  road  on  which  its  track  is 
situated  in  repair;  and  a  telegraph  or  a  telephone  company, 
desiring  to  construct  its  line  on  a  public  road,  occupied  by 
a  tramway  company,  upon  which  such  obligation  rests,  need 

88  Re    Buflfnlo    Traction    Co.,    26  »o  Sanfleet  v.  Toledo,  10  Ohio  C. 

App.   Div.    (N.  Y.)    447,  49  N.  Y.  C.  460. 

Supp.    1052,   affd.,    155    N.    Y.    76,  »i  See   chapter    on    Eminent  Do- 
construing  N.  Y.  Laws  1896,  c.  649,  main. 
§  1 ;  N.  Y.  Const.,  art  3,  §  17.  »2  Weatem  Un.  Teleg.  Co.  v.  Wil- 

80  SUte,    Hutchinson   v.    Belmar,  liams,  86  Va.  696,  11  S.  E.  106,  3 

61  N.  J.  L.  443,  39  Atl.  643,  affd.,  Am.  Elec.  Cas.  184. 

62  N.  J.  L.  450,  45  Atl.  1092.  •»  Act  of  1863,  §  13. 
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not  obtain  the  consent  of  such  company.^*  An  abutting  owner, 
who  has  consented  to  the  construction  of  a  telegraph  line  in 
front  of  his  property,  and  has  designated  where  the  poles  should 
be  erected,  and  such  designation  has  been  strictly  followed 
by  the  company,  which  has  also  strung  part  of  its  wires,  is 
estopped  from  objecting  to  the  completion  of  the  line,  and  may 
be  enjoined  from  any  interference  therewith.®*  Again  the 
delegation  of  control  over  the  streets  granted  in  Illinois  to  mu- 
nicipalities is  limited  by  the  requirement  that  consent  must  be 
obtained  of  the  abutting  owners  before  a  municipality  may 
grant  the  right  of  the  use  of  the  street  to  any  electric, 
cable,  or  other  railway.®®  By  statute  in  New  Jersey  electric 
light,  heat  and  power  companies  are  given  full  power  to  use 
streets  and  highways  for  the  purpose  of  erecting  poles  to  sus- 
tain necessary  wires,  but  must  first  obtain  the  consent  in  writ- 
ing of  owners  of  the  soil.®'' 

§  373a.  Consent  of  abutting  owner  —  Contract  for  in  viola- 
tion of  public  policy  —  Street  railway. —  In  a  case  in  New  Jer- 
sey the  question  of  the  validity  of  a  contract  entered  into  by 
a  street  railway  company  with  an  abutting  owner  to  procure 
his  consent  to  the  construction  of  the  line  in  front  of  his  prem- 
ises is  considered.  It  appeared  in  this  case  that  under  a  stat- 
ute the  consent  of  a  certain  proportion  of  the  property  owners 
was  essential,®^  and  that  the  street  railway  company  and  an 
abutting  owner  entered  into  a  contract  under  which  the  latter 
gave  his  consent  upon  condition  that  he  should  have  an  option 
to  purchase  a  certain  amount  of  stock  and  bonds  of  the  com- 
pany at  a  low  figure.     The  owner  then  gave  his  consent  but 


6-»  Brintol  Tramways  &  C.  Co.  v. 
National  Teleph.  Co.,  68  L.  J.  Ch. 
(X.   S.)    666. 

»B  Western  Un.  Teleg.  Co.  v. 
Billiard,  67  Vt.  272,  5  Am.  Elec. 
Cas.   102,  31  Atl.  286. 

o«  Beeson  v.  Chicago,  75  Fed.  889, 
12  Nat.  Corp.  Bep.  608,  28  Cliic. 
Leg.  News,  367. 

»7La\vs  of  N.  Y.,  1896,  c.  189, 
I,  2  and  3,  pp.  322,  323. 

MN.  J.  Act,  April  21,  1896    (P. 


It.  p.  329),  providing  that  the  per* 
mission  of  the  governing  body  of 
the  municipality  is  a  prerequisite  to 
the  construction  of  a  street  railway 
and  that  that  body  is  without  legal 
power  to  grant  permission  until 
there  is  filed  with  its  clerk  the 
written  consent  of  the  owners  of 
at  least  one- ha  If  in  amount  of 
lineal  feet  of  property  fronting  on 
the  highway  through  which  permis- 
i^ion  to  build  the  railway  is  asked. 
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the  company  refused  to  perform  its  part  of  the  contract  and 
an  action  was  brought  by  the  former  to  recover  damages  for 
breach  of  such  contract.  The  court,  however,  decided  that  the 
contract  was  in  violation  of  the  public  policy  declared  by  the 
statute  and  was  invalid  and  unenforceable.  It  was  said  by  the 
court  in  reaching  this  conclusion :  "  Abutting  owners  have  a 
certain  relation  to  the  public  streets  in  front  of  their  property, 
which,  while  it  is  subordinate  to  the  public  easement,  yet  places 
them  on  a  footing  unlike  that  of  the  rest  of  the  community. 
Because  of  this  relation,  special  advantages  and  disadvantages 
accrue  to  them  from  street  railways,  and  the  legislative  design 
clearly  was  that,  unless  it  should  be  rendered  probable  that 
these  advantages  would  exceed  the  disadvantages  with  regard 
to  any  proposed  street,  the  railway  should  not  be  there  laid. 
This  probability  was  to  be  indicated  by  the  consent  of  the 
owners  of  at  least  one-half  of  the  abutting  land.  For  the  de- 
cision of  the  matter  thus  contemplated,  the  Legislature  treated 
these  owners  as  a  class,  every  member  of  which  had  similar 
interests  to  subserve;  interests  that  were  in  some  degree  com- 
mon to  all.  Properly  to  meet  the  confidence  thus  reposed,  it 
was  incumbent  on  each  member  to  bear  in  mind  and  be  in- 
fluenced by  these  conunon  interests  only,  so  that  his  judgment 
would  be  as  fair  toward  his  neighbor  as  it  was  toward  himself. 
To  permit  any  one  of  the  class  to  barter  for  private  and  exclu- 
sive gain  this  power  over  the  concerns  of  his  fellows,  would  be 
subversive  of  the  benign  purpose  of  the  legislature  in  delegat- 
ing it.  We  think  the  contract  set  up  by  the  plaintiff  violates 
the  public  policy  declared  by  the  statute  now  under  consider- 
ation, and  is  therefore  not  enforceable.®® 

§  373b.  Bight  of  abutting  owner  to  withdraw  consent- 
Where  an  abutting  owner  has  given  a  valid  and  binding  consent 
to  the  construction  of  an  electrical  line  in  the  street  in  front 
of  his  property  it  constitutes  so  far  as  he  is  concerned,  a  valid 
grant  to  construct  and  operate  the  line,  and  the  consent  so 
given  cannot  be  withdrawn  by  him  at  will  without  the  consent 
of  the  other  parties  unless  there  is  a  reservation  to  him  of  the 
right  to  withdraw  it  or  they  are  for  some  reason  invalid.^     So 

»»  Montclair  Military  Academy  v.  i  Paige    v.    Sohenettady    Railway 

North  Jersey  St.  Ry.  Co.,  70  N.  J.       Co.,   178  N.   Y.   102,  70  N.   E.  213. 
L,  229,  57  Atl.   1050,  per  Dixon,  J. 
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in  a  case  in  Xew  Jersey  it  is  declared  that,  where  by  statute 
the  filing  of  consents  of  a  certain  proportion  of  the  abutting 
owners  must  be  filed  before  permission  is  granted  by  a  munici- 
pality for  the  construction  of  a  street  railway,  when  these  con- 
sents have  been  filed  with  the  proper  authorities  in  connection 
with  an  application  by  a  street  railway  company,  the  right 
of  such  company  to  their  operation  for  the  purpose  of  the  ap- 
plication in  accordance  with  the  objects  of  the  statute  becomes 
effective  as  to  the  lands  included  therein,  and  such  consents 
cannot  be  withdrawn  or  affected  by  a  subsequent  alienation  of 
the  land  included.^  In  such  a  case,  however,  it  has  been  de- 
termined that  when,  upon  the  filing  of  the  necessary  consents 
of  the  abutting  owners,  the  city  council  or  other  governing 
body  has  once  regularly  acted  thereon  by  the  passage  and  ap- 
proval of  a  valid  ordinance  or  resolution  giving  or  refusing  such 
municipal  consent,  the  council  or  other  governing  body  becomes 
functus  officio,  so  far  as  the  pending  application  is  concerned, 
and  the  consents  of  the  abutting  owners  thus  acted  upon  can- 


2paterson  &  S.  L.  Traction  Co. 
V.  Wostbrock  (N.  J.  Ch.  1903),  66 
Ail.  698,  citing  Currie  y.  Atlantic 
City,  wherein  it  is  said :  "  There 
can  be  no  effective  withdrawal  of  a 
consent  after  the  jurisdiction  has 
vested  in  the  municipal  council, 
which  is  when  the  consents  filed 
with  the  city  clerk  represent  a  ma- 
jority of  all  the  property  affected. 
The  same  is  true  with  respect  to 
the  conveyance  of  property  after 
enough  consents  have  been  filed. 
It  is  almost  essential  to  the  prac- 
tical administration  of  this  law 
that  this  should  be  so;  otherwise 
the  jurisdiction  of  the  city  might 
he  nullified  by  a  single  individual 
at  the  very  instant  that  final  action 
was  being  taken,  which  surely  was 
not  what  was  in  the  legislative 
mind  at  the  time  of  the  adoption 
of  this  scheme,-*  per  GarriRon.  J. 
Though  this   case   was   reversed   in 


66  N.  J.  L.  671,  48  Atl.  616,  this 
particular  point  was  not  consid- 
ered by  the  court  in  its  review  of 
the  decision  of  the  Supreme  Court 
and  in  Paterson  &  S.  L.  Traction 
Co.  V.  Wostbrock  (N.  J.  Ch.  1903), 
66  Atl.  698,  it  is  said  of  these  two 
decisions:  ''The  decision  upon  a 
writ  of  error  in  this  case  leaves  the 
question  of  the  right  of  such  with- 
drawal open  for  future  decision  by 
the  Court  of  Errors,  but  the  opin- 
ion of  the  Supreme  Court  that  no 
withdrawal  of  consent  could  be 
made  after  a  sufficient  number  had 
been  filed  to  give  the  council  juris- 
diction was  not  expressly  ques- 
tioned or  doubted,  and  for  the  pur- 
poses of  this  application  in  equity, 
to  assist  in  the  protection  of  a 
legal  right,  the  decision  of  the  Su- 
preme Court  must  be  taken  as  set- 
tling the  question  of  the  present 
status  of  the  legal  right." 
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not  be  made  the  basis  of  further  municipal  action  upon  a  sec- 
ond application.' 

§  373c.  ConstnictioB  of  street  railroad  on  one  ride  of  ttreet 
—  B^^ht  of  owner  on  oppoute  ride. —  Where  a  street  railway 
company  has  obtained  tii%  consent  of  the  owners  of  land  upon 
one  side  of  a  street  to  the  construction  of  an  electric  street 
railroad  upon  that  side  of  the  street,  wholly  inside  of  the  center 
line  of  the  street,  the  construction  of  such  railway  will  not  be 
enjoined  at  the  suit  of  an  owner  upon  the  opposite  side  of  the 
street  who  owns  the  fee  to  the  center  thereof  and  whose  prop- 
erty is  in  no  way  taken  or  encroached  upon.* 

§  373d.  Ordinance  requiring  consent  of  abutting  ownen.— 
EfFect  of  subsequent  contract  with  municipality. —  Though  it 
may  be  provided  by  ordinance  that  an  electrical  company  shall 
not  erect  its  poles  in  the  streets  of  a  city  or  town  without  first 
obtaining  the  consent  of  the  owner  in  front  of  whose  property 
such  poles  are  to  be  erected,  the  company  may  be  relieved  from 
the  prohibition  of  the  ordinance  by  a  subsequent  contract  be- 
tween it  and  the  city  by  which  the  company  is  required  to 
erect  and  maintain  at  such  places,  within  the  public  streets 
of  the  town,  as  may  be  directed  by  a  lighting  committee  a 
certain  number  of  lamps  and  to  erect  and  furnish  the  necessary 
poles  therefor  and  in  pursuance  of  which  contract  the  parties 
to  it  agree  upon  the  location  of  the  lamps.  In  such  a  case  the 
erection  of  a  pole  without  the  consent  of  the  abutting  owner 
does  not  render  the  company  liable  for  a  violation  of  the 
ordinance.*^ 

§  374.  Benewal  of  charter  —  Street  railway  —  Consent  of 
abutting  owners  not  necessary. —  Where  a  street  railway  obtains 
a  franchise  from  the  local  authorities  to  construct  and  maintain 
its  line  for  a  certain  number  of  years,  and  also  obtains  the 
necessary  consents  of  abutting  owners,  it  is  not  necessary,  upon 

3  Piiterson  &  S.  L.  Traction  Co.  Inland  Traction  Co.,  205  Pa.  St. 
V.  VVostbrock  (N.  J.  1903),  66  Atl.  579,  55  Atl.  774.  Sec  §  343a,  here- 
U98;  Cunie  v.  Atlantic  City,  66  N.       in. 

J.  L.  671,  50  Atl.  504,  revg.  06  ^.  "^  Montclair  Light  &  Power  Co.  v. 

J.  L.  140,  48  All.  61.).  Montclair,  67  N.  J.  L,   151,  50  Atl. 

4  North    Ponnsylvania    R.    Co.    v.       350, 
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the  expiration  of  the  grant,  to  again  obtain  the  consents  of  the 
abutting  owners,  in  order  to  render  a  renewal  thereof  by  the 
local  authorities  effective,  where  the  legislature  has  provided 
that  renewal  of  such  grants  may  be  made  by  the  local  author- 
ities upon  such  conditions  as  they  may  consider  conducive  to 
the  public  interests.^ 

§  375.  Use  of  tracks  of  another  company. —  A  street  railway 
company  may  use  the  tracks  of  another  company  where,  at  the 
time  of  the  grant  to  the  first  street  railway,  the  right  is  re- 
served to  the  municipality,  either  by  reason  of  provisions  in 
the  city  charter,  or  by  reservation  of  power  in  the  grant  to  such 
company  to  confer  such  right  upon  a  later  company,  or  where 
the  later  company,  being  given  the  power  of  eminent  domain, 
may,  in  the  exercise  of  such  power,  condemn  the  tracks  of  the 
company  having  prior  occupancy  of  the  street.^  So  a  grant  to  a 
street  railway  company  of  the  right  to  construct  its  line  in 
the  streets  of  a  city,  which  contains  a  condition,  providing 
for  common  trackage,  for  a  connecting  company,  together  with 
a  subsequent  grant  to  another  company  to  construct  its  line  to 
the  head  of  the  street,  where  the  tracks  of  the  earlier  company 
are,  and  over  which  the  common  trackage  is  provided  for,  is 
held  to  sufiiciently  show  municipal  consent  for  common  track- 
age in  an  action  brought  to  restrain  interference  by  the  earlier 
company  with  the  right  of  the  later  company  to  use  such 
tracks.®  A  street  railway  acquiring  such  right  may  operate 
its  cars  by  a  different  motive  power  than  the  one  in  use  on 
such  track.®  But  it  must  so  use  the  tracks  as  not  to  interfere 
with  the  right  of  the  company  owning  such  tracks  to  properly 


«  Pelton  V,  East  Cleveland  R.  Co. 
(Cuyahoga  Co..  Ohio,  Com.  PL),  22 
Week.  Law.  Bull.  67. 

7  Canal  &  Claiborne  K.  Co.  v. 
Crescent  City  R.  Co.,  44  La.  Ann. 
485,  10  So.  888,  4  Am.  Elec.  Cas. 
1 ;  Crescent  City  R.  Co.  v.  New  Or- 
leans, etc.,  R.  Co.,  48  La.  Ann.  856, 
19  So.  868;  North  Baltimore  Pass. 
Ry.  Co.  V.  North  Ave.  Ry.  Co.,  75 
Md.  233,  4  Am.  Elec.  Cas.  1,  23 
Atl.  466;  Sanfleet  v.  Toledo,  10 
Ohio   C.   C.   460;    Toledo  Elec.   St. 


Ry.  Co.  V.  Toledo  Consol.  St.  Ry. 
Co.,  26  Week.  Law  Bull.  172. 

8  Staten  Island  Midland  R.  Co.  v. 
Staten  Island  Elec.  R.  Co.,  34  App. 
Div.  (N.  Y.)  181,  64  N.  Y.  Supp. 
598. 

0  Canal  &  Claiborne  R.  Co.  v. 
Crescent  City  R.  Co.,  44  La.  Ann. 
485,  4  Am.  Elec.  Cas.  1,  10  So.  888, 
North  Baltimore  Pass.  Ry.  Co.  v. 
North  Ave.  Ry.  Co.,  75  Md.  233,  23 
Atl.  466,  4  Am.  Elec.  Cas.  1. 
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operate  its  road.*®  A  street  railway  cannot,  however,  acquire 
such  use,  except  upon  making  compensation  to  the  owners." 
City  charters  frequently  provide  that  any  street  railroad  shall 
have  the  right  to  run  its  cars  over  the  tracks  of  any  other  rail- 
road company,  upon  the  payment  of  just  compensation  for 
the  use  thereof,  and  under  such  rules  and  regulations  as  may 
be  prescribed  by  ordinance.  So  where  a  charter  of  a  city 
contained  a  provision  such  as  the  above,  it  was  held  that  just 
compensation  would  be  the  payment  annually  of  one-half  of 
the  repairs,  of  the  cost  of  renewing  tracks,  of  keeping  the  tracks 
free  from  snow  and  ice,  and  of  the  taxes ;  also  the  payment  of 
an  amount  annually  equal  to  interest  at  6  per  cent,  on  one 
half  the  value  of  the  portion  of  the  line  the  company  sought 
to  appropriate,  including  the  conduit  underneath  the  tracks, 
although  the  cost  of  the  construction  of  the  conduit  was  three- 
fourths  that  of  the  cost  of  constructing  the  road,  and  it  was 
not  proposed  to  use  such  conduit.*^  Under  the  Ohio  statute 
a  street  railway  company  may  exercise  the  power  of  eminent 
domain  to  obtain  the  use  of  tracks  already  laid,  but  under  this 
power  it  is  limited  in  its  right  to  the  appropriation  for  its 
use  to  not  more  than  one-eighth  of  the  length  of  its  own  line.^' 
In  seeking  to  obtain  the  benefit  of  this  statute  by  appropriat- 
ing to  its  use  a  portion  of  another  company's  tracks  the  peti- 


10  Canal  &  Claiborne  R.  Co.  v. 
Crescent  City  R.  Co.,  44  La.  Ann. 
485,  10  So.  888,  4  Am.  Elec.  Cas. 
19;  Toledo  Elec.  St.  Ry.  Co.  v.  To- 
ledo Consol.  St  Ry.  Co.,  26  Week. 
Law  Bull.   172. 

11  Canal  &  Claiborne  R.  Co.  v. 
Crescent  City  R.  Co.,  44  La.  Ann. 
485,  10  So.  888,  4  Am.  Elec.  Cas. 
13;  North  Baltimore  Pass.  Ry.  Co. 
V.  North  Ave.  Ry.  Co.,  75  Md.  233, 
4  Am.  Elec.  Cas.  1,  23  All.  466; 
Grand  Ave.  Ry.  Co.  v.  People's  Ry. 
Co.,  132  Mo.  34,  33  S.  W.  472,  6 
Am.  Elec.  Cas.  99. 

12  Grand  Ave.  Ry.  Co.  v.  People's 
Ry.  Co.,  132  Mo.  34,  33  S.  W.  472, 
6  Am.  Elpc.  Cas.  99.  "  The  conduit 
is  an  integral  part  of  the  roadway, 
as  constructed  and  used  by  defend- 
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ant,  and  there  would  be  no  justice 
in  allowing  plaintiff  to  use  the 
tracks  and  thereby  deprive  the  de- 
fendant of  the  use  of  the  conduit 
to  any  extent  without  making  com- 
pensation therefor.  *  •  •  There 
was  no  compulsion  on  the  part  of 
plaintiff  to  occupy  defendant's 
tracks;  and  the  fact  that  the  su- 
perstructure was  more  costly,  anU 
some  parts  of  it  unnecessary  to  the 
operation  of  plaintiff's  cars,  affords 
no  just  reason  why  it  should  not 
compensate  defendant,  not  only  for 
that  which  it  does  use,  but  also 
that  of  which  it  deprives  defendant 
of  the  use,"  per  Burgess,  J. 

"Toledo  Consol.  St.  R.  Co.  v.  To- 
ledo Elec.  St.  R.  Co.,  12  Ohio  0.  C 
367,  1  Ohio  Cir.  Dec.  643. 
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tion  need  only  show  substantially  that  the  company  has  con- 
structed eight  times  the  length  of  track  it  seeks  to  appropriate, 
but  it  need  not  state  the  length  of  time  it  intends  to  use  such 
portion.^*  Under  the  New  York  Laws  ^'  it  was  provided  that 
where  any  street  railway  company  desired  to  use  the  tracks 
of  another  company  to  connect  main  portions  of  its  line  to  be 
operated  as  an  independent  railroad,  it  might  acquire  such  right  • 
by  condemnation  proceedings.  In  Colonial  City  Traction 
Company  v.  Kingston  City  Eailroad  Company,'®  the  company 
owning  the  tracks  was  unwilling  to  give  its  consent  to  their 
use  by  another  company.  An  action  was  brought  to  condemn  a 
right  of  way  over  such  tracks,  and  it  was  held  that  the  consent 
of  abutting  owners  was  necessary  in  order  to  acquire  such 
right, 

§  376.     TTse  of  another  company's  tracks  —  Contract  for. — 

A  statute  providing  that  "  any  railroad  corporation  "  may  con- 
tract with  another  railroad  corporation  for  the  use  of  each 
other's  roads,  has  been  construed  as  applicable  to  street  railway 
companies."  Though  the  Constitution  of  the  State  may  pro- 
vide that  no  street  railway  company  shall  be  authorized  by  law 
to  construct  and  operate  its  road,  unless  consent  of  the  abutting 
owners  shall  have  been  first  obtained,  such  provision  will  not^ 
be  construed  as  rendering  consent  necessary,  where  the  right 
to  use  another  company's  tracks  is  obtained  by  contract  be- 
tween the  two  companies,  such  power  of  contract  being  con- 
ferred by  statute.'®     In  a  case  which  arose  in  New  York,'® 


1*  Toledo  Consol.  St.  R.  Co.  v.  To- 
leo  Elec.  St.  R.  Co.,  12  Ohio  C.  C. 
367;   1  Ohio  Cir,  Dec.  643. 

ift§  102  of  Railroad  Law,  amd. 
by  Laws  of  1894,  c.  693. 

10  153  N.  Y.  493,  denying  rehear- 
ing of  case  in  153  N.  Y.  540,  47  N. 
E.  810,  affg.  15  App.  Div.  195,  44 
N.   Y.  Supp.  732. 

17  Roddy  V.  Brooklyn  Heights  R. 
Co.,  32  (N.  Y.)  App.  Div.  311,  52 
N.  Y.  Supp.  1025;  Ingersoll  v.  Nas- 
sau Elec.  R.  Co.,  157  N.  Y.  453, 
52  N.  E.  545,  43  L.  R.  A.  236, 
affg.  89  Hun  (N.  Y.),  213,  34  N. 
Y.  Supp.  1044,  69  N.  Y.  St.  R.  16; 
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Kung  V.  Brooklyn  H.  R.  Co.  (N.  Y. 
Sup.  Ct.,  1899),  25  Misc.  (N.  Y.) 
334,  54  N.  Y.  Supp.   187. 

Such  a  contract  is  not  a  lease. 
Chapman  v.  Syracuse  R.  T.  R.  Co. 
(N.  Y.  Sup.  Ct,  1899),  25  Misc. 
(N.  Y.)  626,  66  N.  Y.  Supp.  250. 

18  Ingersoll  v.  Nassau  Elec.  R. 
Co.,  157  N.  Y.  453,  52  N.  E.  545, 
43  L.  R.  A.  236,  affg.  89  Hun  (N. 
Y.),  213,  34  N.  Y.  Supp.  1044,  69 
N.  Y.  St.  R.  16,  Vann,  J.,  dis- 
senting; Roddy  V.  Brooklyn 
Heights  R.  Co.,  23  Misc.  (N.  Y.) 
473,  62  N.  Y.  Supp.  885. 

10  Ingersoll    v.    Nassau    Elec.    R. 
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it  was  contended  that  although  a  contract  right  for  such  use 
might  exist,  yet  that  the  consent  of  the  abutters  was  also  neces- 
sary. It  was  held,  however,  that  a  contract  for  the  use  of  tracks 
of  another  company  could  not  be  made  dependent  upon  the  ob- 
taining by  the  assignee  company  of  the  consent  of  abutting 
owners  to  such  use.  The  court  distinguished  this  case  from  that 
'  of  the  Colonial  City  Traction  Company  v.  Kingston  City  Rail- 
road Company,^  as  follows :  The  latter  case  "  was  instead  of 
a  contract  between  two  railroads,  by  which  one  was  permitted 
to  use  some  portion  of  the  tracks  of  the  other,  a  proceeding 
by  the  one  to  condemn  the  right  to  use  the  tracks  of  the  other, 
and  was  by  that  other  resisted  to  the  uttermost"  It  also  re- 
ferred to  and  quoted  the  follo\ving  words  of  the  court  in  the 
Kingston  case  above  mentioned :  ^^  It  is  also  suggested  that 
our  opinion  has  raised  apprehensions  as  to  its  effect  as  a  pre- 
cedent upon  railroad  leases  and  traffic  agreements,  of  which 
there  are  said  to  be  many  now  in  force  all  over  the  State. 
It  is  not  our  intention  to  decide  any  case  but  the  one  now  he- 
fore  us,  which  simply  involved  the  standing  of  the  plaintiff 
to  make  the  application  in  question,  and  our  opinion  should 
be  read  in  the  light  of  that  purpose.  If,  as  sometimes  happens, 
broader  statements  were  made  by*  way  of  argument,  or  other 
wise  than  were  essential  to  the  decision  of  the  questions  pre- 
sented, they  are  the  dicta  of  the  writer  of  the  opinion,  and  not 
the  decision  of  the  court." 

§  377.  Poles  and  structures  of  another  company  — TTse  of.— 
Ail  electrical  company  may  string  its  wires  upon  the  poles  of . 
another  company,  either  by  right  of  an  agreement,  or  contract 
with  the  owners  of  such  poles,  or  in  pursuance  of  consent  of 
the  local  authorities,  who  possess  such  power,  either  under  char- 
ter provision  of  the  municipality  or  by  a  reservation  in  the 
grant  to  the  first  company.  Such  use  of  poles  by  different 
companies  is,  however,  subject  to  the  rights  of  the  public  If 
such  joint  use  is  dangerous  to  others  lawfully  using  the  streets, 
then  it  should  not  be  granted.     Where,  however,  different  com- 

Cc,  167  N.  Y.  463,  43  L.  R.  A.  236,  «>  163  K.  Y.  640,  47  N.  K  810. 

52  N.  E.  646,  affg.  89  Hun  (N.  Y.)       See  preceding  section. 
213,  34  N.  Y.  Supp.  1044,  69  N.  Y. 
St.   R.   16. 
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panies  may  with  safety  use  the  same  poles,  the  use  should  be 
subject  to  such  rules  and  regulations  that  lives  and  property 
may  not  be  endangered,  but  if  such  regulations  cannot  be  made 
as  will  render  the  joint  use  safe,  and  will  protect  the  lives  and 
property  of  the  citizens,  then  permission  for  such  use  should 
not  be  granted.  Thus,  where  an  electrical  company  was  given 
permission  by  ordinance  to  use  the  poles  of  another  company, 
but  the  council  had  not  adopted  any  regulations  for  such  joint 
use,  an  injunction  was  granted,  enjoining  such  use  until  the  ' 
council  had  adopted  such  rules  as  would  render  the  use  by  both 
companies  safe,  both  in  respect  to  the  lives  and  property  of 
the  citizens.^  ^  And,  where  a  telegraph  and  telephone  company 
were  given  permission  by  the  municipality  to  use  the  same  poles, 
such  use  was  held  not  to  be  unlawful,  where  it  had  not  been 
shown  that  there  was  necessarily  increased  danger.**  Permis- 
sion, however,  to  an  electrical  company  to  string  its  wires 
upon  the  poles  of  another  company  is  a  mere  license,  and  re- 
voc*able  upon  reasonable  notice  and  for  reasoriable  cause. 
Thus,  in  New  York,  where  the  board  of  electrical  control  of 
the  city  of  New  York  permitted  an  electric  light  company  to 
string  its  wires  upon  the  poles  of  a  telegraph  company,  which 
subsequently  abandoned  its  poles,  the  court  refused  an  injunc- 
tion restraining  the  board  from  removing  the  wires  of  the  elec- 
tric light  company.**  One  electrical  company  may  also  by 
agreement  give  another  company  the  right  to  use  its  poles. 
The  nature  and  character  of  the  right  so  acquired  will  depend 
upon  the  terms  of  the  contract  or  agreement.  So,  where  an 
electric  light  company  gave  permission  to  a  telephone  company 
to  use  its  poles,  when  the  latter  company  needed  them  to 
connect  its  wire  to  a  residence  where  it  had  no  poles,  it  was 
held  that  when  the  wire  was  disconnected  from  the  residence 
that  the  permission  or  license  was  at  an  end.**  A  grant  by  a 
railroad  company  to  a  telegraph  company  of  "  the  privilege  of 

21  Citizens'    E.    L.    &    P.    Co.    v.  Grant,  67  N.  Y.  Super.  Ct.  553,  3 

Sands,  05   Mich.   551,  4   Am.  Elec.  Am.  Elec.  Cas.  127,  9  N.  Y.  Supp. 

Cas.  69,  55  N.  W.  452.  317 

-'-^Bergin  v.  Southern   New   Eng.  24Ahern    v.   Oregon   Telepb.    Co., 

TelepH.   Co..   70  Conn.   54,   38   Atl.  24  Ore.  276,  4  Am.  Elec.  Cas,  357, 

888.   .39  L.   R.  A.  192.  33  Pnc  403,  35  Pac.  549. 


aaEast  River   Elec.  Light  Co.   v. 
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putting  up  and  maintaining  a  telegraph  wire  "  on  the  poles 
of  the  former,  for  general  telegraphic  correspondence,  does 
not  confer  an  exclusive  right,  and  will  not  operate  to  prevent 
the  railroad  company  or  other  licensees  of  such  company  from 
stringing  wires  on  such  poles.** 

§  378.  Power  over  streets  in  two  tribnnals  —  TTse  of  poles  of 
another  company. —  Where  two  tribunals  are  given  equal  and 
concurrent  powers  over  streets,  so  far  as  granting  electrical 
companies  the  right  to  construct  their  lines  thereon  is  con- 
cerned, a  company's  rights  and  privileges  are  controlled  and 
subject  to  the  terms  of  the  grant  as  defined  therein  by  the 
tribunal  conferring  it.  Thus,  where  the  power  to  confer  grants 
of  the  use  of  streets  was  delegated  both  to  the  municipal  au- 
thorities and  the  Probate  Court,  each  having  equal  power  in  this 
respect,  it  was  held  that  a  permit  from  the  municipal  author- 
ities to  use  the  poles  of  other  companies  conferred  the  right 
to  use  the  poles  of  companies  receiving  their  franchises  from 
the  municipal  authorities,  but  imder  certain  conditions  did  not 
extend  to  those  companies  Avhich  had  received  their  authoriza- 
tion from  the  Probate  Court,  and  that  the  right  to  use  the  polos 
of  such  companies  must  be  obtained  in  accordance  with  the 
provisions  of  the  decree  of  the  Probate  Court  making  such 
grant.** 


M  Railroad  Co.  v.  Telega ph  Co., 
38  Ohio  St.  24,  1  Am.  Elec.  Cas. 
395. 

2«Hau88*  Elec.  Lighting  Power 
Co.  V.  Jones  Bros*.  Elec.  Co.  (Su- 
per. Ct.,  Cincinnati,  Ohio),  23 
Week.  Law  Bull.  L37,  3  Am.  Elec. 
Cas.  75.  In  this  case  the  decree  of 
the  Probate  Court  provided  that 
the  decree  should  not  be  construed 
as  to  prevent  the  city  or  the  court 
from  granting  the  right  to  use  the 
unoccupied  portions  of  the  poles  to 
other  companies.  It  also  provided 
that  the  erection  and  location  of 
the  poles  should  be  subject  to  the 
board  of  public  affairs  of  said  city. 
Subsequent  to  this  the  board  of 
public  aiTairs  adopted  rules,  one  of 
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which  provided  that  "  in  grantiufj 
permits  to  erect  polos  •  •  * 
this  board  reser\-es  the  right "  to 
authorize  other  companies  to  u^e 
the  same  poles.  Still  later  the  citr 
provided  substantially  the  same 
thing  by  ordinance.  It  was  held 
that  the  permission  to  use  the  pole» 
must  come  from  the  common  coun- 
cil and  not  from  the  board  of  pub- 
lic works.  The  court  said:  "In 
the  plaintiff's  decree  the  city  is 
given  power  to  make  provision  for 
the  joint  occupancy  of  poles,  and 
if  the  city  has  done  that  its  action 
is  as  binding  upon  the  plaintiff  as 
the  terms  of  the  decree.  •  •  • 
The  city  in  such  matters  acts  by 
common     council.    That     body    ii 
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§  378a.  Street  railways  —  Bight  to  occupy  highway  —  Con- 
ditions precedent  —  Waiver. —  Where  a  statute  requires  that  a 
street  railway  company  in  applying  for  a  location  in  a  high- 
way shall  procure  an  assessment  of,  and  make  payment  or  tender 
of,  the  damages  caused  to  abutting  owners,  an  assessment  and 
payment  or  tender  of  such  damages  are  conditions  precedent 
to  the  right  of  the  company  to  occupy  the  highway,  and  a 
failure  to  comply  with  these  prerequisites,  in  the  absence  of  a 
waiver  by  the  abutters,  will  render  an  occupancy  of  the  high- 
way by  such  company  unlawful.  These  requirements  may, 
however,  be  waived  by  the  abutter  by  his  failure  to  make  any 
objections  to  such  occupancy  imtil  long  after  the  railway  was 
constructed  and  put  into  operation.^*^ 


given  control  of  the  streets.  The 
board  of  public  affairs  simply  en- 
forces the  ordinances  of  council. 
Under  the  plaintiff's  decree,  the 
board  is  to  fix  location  of  poles  and 
change  tbeni,  but  it  seems  to  me  to 
be  an  act  beyond  its  power  so  far 
as  the  probate  companies  are  con- 
cerned, to  impose  a  condition  upon 
its  fixing  such  location  and  grant- 
ing permits,  that  the  company  shall 
agree  to  some  rule  as  to  joint  occu- 
pancy of  its  poles  with  another 
company.  It  is  thereby  seeking  to 
qualify  and  amend  the  mode  of  use 
prescribed  by  the  Probate  Court, 
though  not  being  authorized  by  the 
decree  of  the  court  to  do  so.  How- 
ever advantageous  it  may  be  to 
have  electric  wires  governed  by  a 
common  plan,  the  law  gives  two 
tribunals  the  power  to  make  such 
plans,  and  if  they  do  not  agree, 
then  the  law  does  not  work  well.  I 
come,  therefore,  to  the  conclusion 
that  the  only  provision  by  which 
plaintiff  is  governed  with  respect  fo 
joint  occupancy  of  its  poles  is  that 
contained  in  the  decree,"  per 
Taft,  J. 


27Strickford  v.  Boston  &  M.  R. 
R.  R.,  73  N.  H.  81,  59  Atl.  367,  con- 
struing Laws  1896,  p.  367,  c.  27, 
providing  that  the  mayor  and  al- 
dermen of  cities  or  the  selectmen 
of  towns,  shall,  upon  petition  of 
the  directors  of  a  street  railway 
corporation  for  a  location  of  tracks 
upon  or  over  a  public  highway,  as- 
sess the  damages  sustained  by  the 
abutters,  subject  to  the  right  of 
appeal,  in  the  same  manner  as  now 
provided  by  law  in  the  laying  out 
of  highways.  The  highway  law  re- 
ferred to  was  Pub.  St.  1901,  c.  67, 
§§  17,  18,  requiring  that  "the  se- 
lectmen in  towns  and  the  cor- 
responding municipal  authority  in 
cities  to  assess  the  damages  sus- 
tained by  owners  of  land  taken  for 
highways,  to  insert  them  in  their 
return  laying  out  the  way,  and  to 
cause  their  return  to  be  recorded  by 
the  town  clerk,"  and  also  Public 
St.  1901,  c.  71,  §  4,  providing  that, 
"no  land  ♦  ♦  •  taken  for  a 
highway  shall  be  appropriated  or 
used  for  making  the  same  until  the 
damages  assessed  therefor  are  paid 
or  tendered." 
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§  379.  Laying  of  rails  —  Should  not  impede  travel, —  Ab 
electric  railway  should  so  construct  its  tracks  that  the  rails  will 
not  project  above  the  surface  of  the  street  in  such  a  way  as 
to  substantially  impede  the  lawful  use  of  the  streets  by  ve- 
hicles.*® 

§  380.  Poles  —  Erection  of  —  Hot  interfere  with  access  of 
abutting  owner. —  Though  poles  may  be  necessary  to  the  opera- 
tion of  an  electric  street  railway,  and  the  company  may  have 
proper  authority  to  erect  the  same,  yet  the  duty  is  imposed 
upon  it  of  erecting  its  poles  in  such  a  manner  as  not  to  inter- 
fere with  the  abutting  owner's  right  of  ingress  and  egress.^ 
And  likewise  telephone  poles  should  not  be  so  erected  as  to 
interfere  with  the  proper  enjoyment,  by  an  abutting  owner,  of 
his  property.  So  where  a  telephone  company  erected  an  un- 
sightly pole  immediately  in  front  of  a  show  window  and  which 
interfered  with  the  proper  enjoyment  of  his  property,  it  was 
decided  that  such  occupancy  constituted  a  continuing  trespass 
upon  the  land,  and  afforded  ground  for  the  intervention  of  the 
court,  and  that  such  owner  was  entitled  to  have  the  pole  re- 
moved and  to  damages.*^  And  where  a  telephone  company 
has  trespassed  upon  real  property,  in  the  erection  of  its  poles, 
but  has  placed  them  exactly  where  it  would  be  entitled  to  if 
it  had  exercised  its  right  of  eminent  domain,  it  is  held  that 
it  will  not  be  required  to  remove  them,  but  must  pay  dam- 


as  Detroit  City  Ry.  Co.  v.  Mills, 
85  Mich.  634,  48  N.  W.  1007,  3  Am. 
Elec.  Cas.  333,  346;  Limburger  v. 
San  Antonio  Rap.  Trans.  St.  Ry. 
Co.  (Tex.  Sup.  Ct.,  1896),  5  Am. 
Elec.  Cas.  165.  "The  rails  of  a 
street  car  track  should  be  laid  and 
maintained  on  a  level  with  the 
grade  of  the  street  so  as  not  to 
constitute  a  substantial  interfer- 
ence with  the  passage  of  vehicles. 
We  hold  that,  if  properly  con- 
structed, they  are  not  a  new  bur- 
den upon  the  owners  of  adjacent 
property  in  law,  and  they  should 
}ye  so  constructed  as  not  to  be  a 
burden  in  fact.  But  if  the  rails  in 
front  of  the  plaintiff's  premises  are 
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permitted  to  project  above  the  sur- 
face of  the  street,  or  to  become  dan- 
gerous in  other  respects,  as  alleged 
in  the  petition,  the  road  becomes  a 
nuisance,  which  may  be  abated,  and 
for  which  the  company  is  answer- 
able in  damages.  But  such  a  nui- 
sance is  temporary.  The  measure 
of  damages  in  a  case  of  that  char- 
acter is  not  the  depreciation  imthe 
value  of  the  abutting  property," 
per  Gaines,  C.  J. 

20  Detroit  City  Ry.  Co.  v.  Mills, 
85  Mich.  634,  48  N.  W.  1007,  3 
Am.  Elec.  Cas.  333,  346. 

80  Krueger  v.  Wisconsin  Teleph. 
Co.,  106  Wis.  96,  81  N.  W.  1041, 
7  Am.  Elec.  Cas.  285. 
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ages  for  the  right  of  way,  and  for  the  illegal  invasion  of  the 
owner's  right  of  property.'* 

§  381.  Must  not  obstruct  streets  or  impede  travel. —  An  elec- 
trical company,  which  has  the  right  and  necessary  consent  to 
use  the  streets  or  highways,  must  so  construct  its  line  that  any 
necessary  poles  or  other  structures  will  not  interfere  with  or 
impede  the  public  in  its  use  of  the  streets,  or  render  them 
dangerous  to  public  travel.'^  Where  such  a  company  has  been 
authorized  to  erect  its  poles  in  a  street  or  highway,  subject  to 
the  provision  that  it  must  not  incommode  the  public  in  its  use 
of  such  street  or  highway,  it  should  use  reasonable  care  in  the 
location  of  its  poles,  so  that  public  travel  may  not  be  obstructed, 
but  it  is  not  required  to  so  locate  them  that  all  possible  injuries 
arising  under  extraordinary  conditions  may  be  provided 
against.®' 


SI  Fusilier  v.  Great  Southern 
Teleph.  &  Teleg.  Co.,  60  La.  Ann. 
799,  24  So.  274. 

32  Interstate  Indep.  Teleg.  & 
Teleph.  Co.  v.  Towanda,  21  111. 
299.  77  N.  E.  456;  Sheldon  v. 
Western  Un.  Teleg.  Co.,  51  Hun 
(N.  Y.),  591,  2  Am.  Elec.  Cas. 
299,  affd.,  121  N.  Y.  697;  Staring 
V.  Western  Un.  Teleg.  Co.,  34  N. 
Y.  St.  R.  608,  11  N.  Y.  Supp.  817, 
3  Am.  Elec.  Cas.  476;  see  also 
Louisville  Home  Teleph.  Co.  v.  Gas- 
per (Ky.  1906);  93  S.  W.  1057; 
Detroit  City  Ry.  Co.  v.  Mills,  85 
Mich.  634,  48  N.  W.  1007,  3  Am. 
Elec.  Cas.  333.  "  In  placing  a  par- 
ticular pole  within  the  limits  of  a 
public  road,  the  company  is  bound 
to  consider  the  condition  of  the 
road  at  that  point,  its  direction,^ 
its  curvature,  if  any,  its  width,  its 
grade,  its  slope,  the  position  of  its 
drains  or  ditches,  if  any,  and  in 
view  of  all  the  facts  to  so  locate 
the  pole  as  not  to  unnecessarily  or 
unreasonably  interfere  with  or  ob- 


struct the  public  in  the  reasonable 
nnd  ordinary  use  of  the  road  for 
the  purposes  of  public  travel.  It 
is  required  to  take  into  account  the 
probable  condition  of  the  road 
when  the  weather  is  dry  and  when 
it  is  wet,  when  the  ground  is  soft 
and  when  it  is  frozen,  and  in  the 
different  seasons  of  the  year,  in 
spring,  in  summer,  in  fall,  and  in 
winter,  and  to  anticipate  such  con- 
ditions as  may  be  fairly  expected 
to  arise  in  any  season  of  the  year; 
and  to  use  reasonable  and  ordinary 
care  in  placing  its  poles  so  as  not, 
at  any  time,  under  ordinary  condi- 
tions to  unreasonably  interfere 
with  the  public  in  the  use  of  the 
road."  Monahan  v.  Miami  Tele- 
phone Co.,  7  Ohio  N.  P.  95,  9  Ohio 
S.  &  C.  P.  Dec.  632,  per  Van  Pelt, 
J.,  in  charge  to  jury,  which  was 
affirmed  by  the  Circuit  Court  un- 
reported. 

83  Sheffield     v.     Central     Union 
Teleph.  Co.,  36  Fed.  164. 
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§  382.  Poles  should  be  of  reasonable  and  proper  size  and  safe. 
—  Electrical  companies  constructing  their  lines  in  the  streets 
and  highways  should  erect  only  such  poles,  both  in  reference 
to  size  and  number,  as  are  reasonably  necessary  to  properly 
conduct  their  business,  and  they  owe  the  duty  to  the  public 
of  erecting  and  maintaining  them  in  a  safe  condition.^^  So^  1 
under  a  statute  authorizing  telegraph  companies  to  erect  such  ' 
poles  as  are  reasonably  necessary  for  the  proper  conduct  of  its 
business,  to  be  placed  so  as  not  to  incommode  the  public,  if  poles 
are  erected,  which  are  unreasonably  large,  or  which  are  so 
erected  as  to  inconvenience  the  public,  they  will  constitute  a 
purpresture,  and  an  action  may  be  brought  in  the  name  of  the 
people  to  restrain  the  same.^"  Where  municipal  consent  to 
the  erection  of  poles  provides  that  the  poles  shall  be  of  a  cer- 
tain size,  or  of  a  certain  kind  of  timber,  these  provisions  should 
be  complied  with.*' 

§  383.  Constmction  fire  alarm  —  Poles  of  reasonable  sise.— 
While  a  municipality  may  have  control  of  the  streets,  and  be 
empowered  to  grant  rights  to  use  the  same,  and  to  devote  them 
to  necessary  uses,  yet  that  right  must  be  exercised  in  a  reason- 
able manner.  Where  the  control  of  the  streets  is  delegated  to 
the  municipality,  it  may  as  a  general  rule  make  use  of  them  for 
all  corporate  purposes,  so  long  as  that  use  is  reasonable.  0^ 
dinarily  a  city  may,  under  the  general  del^ation  of  power  to 
it,  use  the  streets  for  the  construction  of  a  fire  alarm  service, 
and  in  the  exercise  of  that  power  may  use  all  needful  means 
to  secure  the  proper  operation  of  such  service.  Although  it 
may  have  such  right,  yet  it  must  not  use  unreasonable  means 
and  instrumentalities  in  the  exercise  thereof.  So  it  has  been 
held  that  the  erection  of  large  and  unsightly  poles,  in  front  of 
handsome  residence  property,  for  the  purpose  of  carrying  two 

3«  Nichols  V.   City  of   Minneapo-  3s  People  v.  Metropolitan  Teleph. 

lis,  33  Minn.  430,  1  Am.  Elec.  Cas.  ft  Teleg.  Co.,  31  Hun   (N.  Y.),  596, 

762,  23  N.  W.  868;  People  v.  Met-  11  Abb.  N.  C.  304,  64  How.  66,  1 

ropolitan  Teleph.  &  Teleg.  Co.,  31  Am.  Elec.  Cas.  604. 

Hun    (N.  Y.),  596,   11  Abb.  N.  C.  »« Williams  v.  Louisiana  E.  L.  & 

304,  64  How.  66,  1  Am.  Elec.  Cas.  P.    Co.,    43   La.    Ann.    295,   3  Am. 

604;   Williams  v.  Louisiana,  E.  L.  Elec.  Cas.  479,  8  So.  938. 
&  P.  Co.,  43  La.  Ann.  295,  8  So. 
938,  3  Am.  Elec.  Cas.  479. 
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small  wires,  is  not  a  reasonable  exercise  of  the  right  to  use 
the  streets  for  corporate  purposes,  though  such  wires  and  poles 
be  erected  for  a  fire  alarm  service. ^^ 

§  384.     Erection    poles  —  Bond    to     abutting    owners. —  In 

Pennsylvania  it  has  been  held  that  an  electric  light  company 
exercising  the  right  of  eminent  domain,  conferred  by  a  stat- 
ute of  that  State,^®  should  tender  to  abutting  owners  a  bond 
approved  by  the  court  to  secure  the  payment  of  any  damages, 
which  may  be  awarded,  caused  by  the  erection  of  its  poles.^® 
So  where  an  injunction  had  ben  granted,  restraining  an  abut- 
ting owner  from  cutting  down  the  poles  of  such  a  company, 
the  court  refused  to  continue  the  injunction  unless  such  a  bond 
was  furnished.*^ 

§  385.  Constniction  street  railway  —  Changing  grade  of 
street. —  If  a  street  railway,  in  the  construction  of  its  tracks, 
cuts  down  the  grade  of  a  street  so  as  to  interfere  with  the 
abutting  owner's  easement  of  access,  it  will  be  liable  to  him 
for  damages.  Though  a  street  railway  is  one  of  the  proper 
street  uses,  and  compensation  to  abutting  owners  is  not  neces- 
sary as  a  general  rule,*^  yet  it  cannot  so  construct  its  line  as 
to  interfere  with  his  rights  of  access,  light  and  air ;  *^  and 
where,  by  changing  the  grade  of  the  street,  an  easement  of 
accttss  is  materially  impaired  such  change  of  grade  will  bring 

37  Prentiss    v.    Cleveland    Teleph.  from  danger  to  life,  limb  or  prop- 
Co.    &    City    of    Cleveland     (Cuya-  erty,  as  well  as  relieving  the  abut- 
hof^a,   Ohio,    Com.    PI.),    32    Week.  ting   property    from    burdens    here- 
Law.  Bull.  113.    ''The  city  may  do  tofore   borne,   instead    of   repeating 
all  things  necessary  and  needful  to  or   increasing   them,"    per   Ong,   J. 
the    proper    maintaining    and    con-  ss  Penn.  Act,  May  8,   1880. 
ducting  of  its  fire  department,  yet  »» Zanziger     v.     Wayne    Elec    L. 
it   must  adopt  and   use   such  mod-  Co.    (C.  P.),  7  Del.  Co.  Rep.   10,  6 
ern    appliances    and    inventions    as  Penn.  Dist.  Rep.  577. 
are  ordinarily  used  and  called  into  *o  Haverford   E.   L.   Co.  v.   Hart, 
requisition    by    private    individuals  13    Penn.    Co.    Ct.    R.    369,    4    Am. 
or  other  corporations  in   maintain-  Elec.  Cas.  161. 
ing  and  operating  similar  construe-  *i  See    §§     334-346,    herein,     on 
tions    and    systems.      The    city    of  Compensation. 

Cleveland      should      maintain      its  42  See     §§     334-346,     herein,    on 

wires  in  conduits  under  the  ground.  Compensation, 
so  as  to  be  free   as  they  may  be 
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the  injury  within  the  application  of  a  constitutional  provision, 
that  private  property  shall  not  be  taken  or  damaged  without 
just  compensation  to  the  owner.*'  But  in  a  recent  case  in 
Massachuetts  it  is  decided  that  where  the  location  for  a  street 
railway  is  silent  as  to  the  grade  it  need  not  be  built  at  the 
grade  in  fact  existing  or  lawfully  established  but  that  the  grade 
may  be  changed  if  that  is  reasonably  necessary  as  a  matter 
of  street  railway  construction  and  that  where  the  grade  is  so 
changed  the  abutter  is  without  remedy.**  And  where  a  turn- 
pike company,  with  authority  to  lay  tracks  and  use  any  motive 
power  whatever,  had,  in  pursuance  of  its  statutory  powers, 
transferred  its  privileges  and  franchises  to  an  electric  rail- 
way, and  the  latter  had,  in  the  construction  of  its  tracks, 
changed  the  grade  of  the  road,  such  change  being  in  conform- 
ity with  the  charter  requirements  of  the  turnpike  company  it 
was  held  that  although  it  impeded  the  right  of  access  of  an  abut- 
ting owner,  yet,  as  he  had  no  reversionary  interest  in  the  road, 
an  injunction  would  not  be  granted  restraining  such  change, 
and  he  was  not  entitled  to  compensation.**  Where  an  abutting 
owner  stands  by  and  sees  the  grade  of  the  street,  which  passes 
in  front  of  his  property,  being  changed  for  a  period  of  four 
months,  it  is  held  that  he  waives  any  rights  he  may  have  to 
enjoin  the  construction  of  the  road.*^ 

§  385a.  Construction  street  railway  —  Ordinance  as  to  drains 
and  gutters  —  Overflow  of  water. —  Where  the  ordinance,  under 
which  a  street  railway  company  constructs  its  tracks,  requires 
that  they  shall  be  constructed  and  maintained  with  "  suitable 
bridges,  drains  or  pipes  at  all  gutters  so  as  to  permit  the  flow 
of  water  under  the  same,"  the  company  will  be  liable  for  such 
damages  as  may  be  caused  by  its  non-compliance  with  the  re- 
quirement.' So  where  an  ordinance  contained  such  a  require- 
ment, and  the  company  in  constructing  its  track  over  a  drain 

48£achuB  V.  Los  Angeles  Consol.  4^  Green  v.  CUy  &,  Suburban  Ry. 

Elec.  Ry.  Co.,  103  Cal.  614,  37  Pac.  Co.,  78  Md.  294,  28  Atl.  626,  4  Am. 

750;  see  Kaiser  v.  Detroit  &  N.  W.  Elec.  Cas.  206. 

Ry.  Co.,  136  Mich.  641,  99  N.  W.  ^o  Detwiler    v.    Toledo    Elec.   St 

743.  R.   Co.,  6  Ohio  N.  P.  485,  8  Ohio 

4*Laroe    v.    Northampton    Street  S.  &  C.  P.  Dec  166. 
Ry.   Co.,   189  Mass.   254,  76  N.  E. 
255. 
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which  crossed  the  roadway,  built  up  a  solid  roadbed,  higher 
than  the  street  was  before,  thus  forcing  more  water  into  a 
creek,  the  capacity  of  which  to  carry  off  water  was  lessened 
by  the  company  putting  a  bent  under  the  bridge  which  crossed 
it  and  over  which  its  tracks  ran,  and,  in  consequence  thereof 
the  creek  became  obstructed,  overflowed  its  banks,  and  the 
waters  therefrom  entered  the  store  of  a  person,  causing  him 
damage,  the  company  was  held  liable  therefor.  And  in  such 
a  case  where  the  obligation  to  so  construct  and  maintain  the 
line  is  imposed  by  ordinance  upon  the  company  "  its  successors 
and  assigns,"  a  company  which  subsequently  purchases  the  line 
is  likewise  obligated  to  maintain  it  in  accordance  with  the 
provision  of  the  ordinance  and  if  it  fails  to  exercise  due  dili- 
gence is  guilty  of  negligence  and  must  pay  the  damages  caused 
by  such  negligence.^  ^ 

§  386.  Cutting  or  trimming  trees  —  Side  of  street  —  Federal 
case.— A  telephone  company,  where  directed  by  the  municipal 
authorities  to  remove  its  poles  from  the  street  to  the  sidewalk, 
will  not  be  liable  in  an  action  for  trespass,  for  trimming  or 
cutting  the  limbs  of  trees,  where  such  cutting  becomes  neces- 
sary, and  is  done  with  consent  of  the  local  authorities,  and 
under  their  direction.*®  In  this  case  the  removal  of  the  poles 
and  wires  from  the  street  to  the  sidewalk  was  ordered  by  ordi- 
nance. In  making  the  removal  it  became  necessary  to  cut  off 
many  of  the  limbs  of  the  trees  in  front  of  the  abutting  prop- 
erty, but  it  did  not  appear  that  the  trees  were  cilt  more  than 
was  necessary.  There  was  also  a  fire  alarm  telegraph  wire 
suspended  on  the  same  poles,  which  was  property  of  the  city. 
It  was  said  by  the  court  that  where  such  a  company  had  author- 
ity, by  concurrent  legislative  and  judicial  action,  to  erect  its 
poles  and  wires  on  the  streets  of  a  city,  it  would  not  be  treated 
as  a  trespasser  if  it  so  constructed  its  line  as  not  to  interfere 
with  or  obstruct  the  use  of  the  streets  by  the  public,  or  the 
abutting  owners'  rights  of  ingress  and  egress  and  that  if  it 
became  necessary  to  properly  construct  its  line  that  trees  should 

47  Ft.    Smith    Light    &    Traction  48  Southern  Bell  Teleph.  &  Teleg. 

Co.  V.  Soard,  (Ark.  1906),  06  S.  Co.  v.  Constantine,  69  Fed.  61,  4 
W.  121.  Am.  Elec.  Cas.  221. 
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be  trimmed  or  removed,  the  abutting  owner  could  hold  neither 
the  city  nor  the  company  liable. 

§  387.  Cutting  or  trimming  treei  —  Side  of  street  —  Ala- 
bama caic— The  facts  in  this  case  were  practically  the  same 
as  those  in  the  case  mentioned  in  the  preceding  section.  The 
court  said :  "  The  appellees*  ownership  of  the  trees,  whether 
the  latter  were  planted  by  them  on  the  sidewalk,  or  acquired 
by  devolution  of  title  to  the  adjacent  property,  was  and  is  a 
qualified  and  limited  ownership,  subordinate  to  the  public  right 
to  safe  and  convenient  passage,  and  to  the  rights,  powers  and 
duties  of  the  governing  municipal  body  in  the  protection,  pro- 
motion and  establishing  of  every  public  use  in  and  upon  the 
streets  in  a  city.  In  respect  of  all  such  matters,  the  private 
right  of  the  owner  of  the  abutting  property  to  maintain  the 
trees  must  yield  to  the  paramount  public  right  whenever  the 
necessity  may  arise,  although,  until  such  necessity  does  arise, 
the  owner  is  clearly  entitled  to  the  enjoyment  of  all  the  benefits 
which  may  result  to  his  property  from  such  trees,  and  to  pro- 
tection from  their  destruction,  or  mutilation  bv  others.  *  *  * 
In  principle  we  can  perceive  no  substantial  difference  between 
the  exercise  of  that  right  in  the  cases  above  suggested  ''  (refer- 
ence to  certain  cases  where  city  would  have  power  to  reuiuvt* 
trees)  "  and  where  the  removal  of  the  trees  may  become  neces- 
sary in  locating  upon  a  street,  a  public  work,  authorized  by 
law  to  be  placed  upon  the  street,  and  especially  where  such 
public  work  is  employed  by  the  city  in  so  important  and  vital 
a  matter  as  the  support  of  wires  used  by  the  city  in  connection 
with  its  fire  department."  *®  But  where  no  necessity  for  such 
cutting  exists,  or  where  the  cutting  exceeds  the  necessity,  then 
the  company  will  be  liable  for  such  unnecessary  damage  to 
property.*^ 

*»  Southern  Bell  Teleph.  k  Teleg.  city  for  its  fire  alarm  aervice.    See 

Co.  V.  Francis,  109  Ala.  224,  19  So.  also    Postal    Teleg.    Cable    Co,    v. 

1,  65  Am.  St.  R.  930,  31  L.  R.  A.  Brantley,  107  Ala.  683,  18  So.  321. 
193,  6  Am.  Elec.  Cas.  160.     In  both  so  Southern  Bell  Teleph.  &  Teleg. 

this  and  the  case  in  the  preceding  Co.  v.  Francis,  109  Ala.  224,  19  So. 

section  the  poles  were  used  to  sup-  1,  55  Am.  St.   Hep.  930,  31  L.  R. 

port  a  wire  owned  and  used  by  the  A.  193,  6  Am.  Elec.  Cas.  160. 
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§  388.  Cutting  or  trimming  trees  —  Side  of  street  —  Connecti- 
cut case  —  Statute. —  In  Connecticut  it  was  provided  by  the  stat- 
ute in  reference  to  telegraph  or  telephone  lines  that  such  lines 
should  be  so  constructed  as  not  to  "  injure  any  tree  without 
the  consent  of  the  owner."  ^^  Under  this  statute  it  was  held 
that  the  selectmen  of  a  town  have  no  power  to  authorize  the 
cutting  or  trimming  of  trees  by  a  telegraph  or  telephone  com- 
pany without  such  consent.®^  And  where  it  was  shown  that 
ornamental  shade  trees  added  $150  to  the  value  of  the  abutting 
property,  such  amount  was  held  to  be  properly  allowed  in  an 
action  by  an  abutting  owner  against  a  telephone  company  for 
cutting  such  trees.  It  was  also  held  in  this  case  that  the  action 
being  for  injury  to  land,  the  measure  of  damages  could  not  be 
controlled  by  the  value  of  the  tree  as  wood  or  timber/* 

§  388a.  Cutting  or  trimming  trees  —  Side  of  street  —  Indi- 
ana case. —  In  an  Indiana  case  in  which  a  demurrer  to  a  com- 
plaint, in  an  action  against  a  telegraph  company  for  cutting 
trees  on  the  highway,  was  sustained,  the  complaint  being  held 
insufficient,  it  was,  however,  said  by  the  court :  "  An  abutting 
|)roprietor  who  owns  the  fee  in  land  upon  which  a  highway  is 
located,  is  the  owner  of  the  soil,  and  of  trees  growing  thereon 
and  of  mines  and  quarries  thereunder  so  far  as  such  ownership 
is  not  inconsistent  with  the  public  use.  The  municipality 
alone  has  the  right  to  these,  only  in  so  far  as  they  are  neces- 
sary in  the  construction  and  maintenance  of  the  way  for  the 
public  use.  Such  an  abutting  proprietor,  as  to  shade  trees 
growing  in  front  of  his  property  and  upon  land  the  fee 
of  which  he  owns  has  the  rights  and  remedies  of  the  owner 
of  a  feehold,  subject  only  to  the  public  easement."  ^* 

§  388b.  Cutting  or  trimming  trees  —  Side  of  street  —  Michi- 
gan oases. —  This  question  is  considered  in  a  case  in  Michigan 
where  an  action  of  trespass  was  brought  by  an  abutting  owner 
for  cutting  and  trimming  trees  growing  in  plaintiff's  close  and 

51  Conn.  Gen.  Stats.,  §   3944.         •  Teleph.  Co.,  60  Conn.  385,  22  Atl. 

52  Bradley  v.  Southern  New  Eng.      967. 

Teleph.  Co.,  66  Conn.  559,  34  Atl.  b4  Western   Union    Teleg.    Co.    v. 

499,  32  L.  R.  A.  280,  6  Am.   Elec.  Kreiiger,   30   Ind.   App.    28,   64   N. 

Cas.  162.  E.  635,  8  Am.  Eleo.  Cas.  214,  per 

BsHoyt    V.    Southern    New    Eng.  Robinson,  J. 
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in  the  highway  adjacent  thereto  so  as  to  admit  of  the  stringing 
and  operating  of  the  wires  of  the  telephone  system  of  the  de- 
fendant, and  it  was  decided  that  a  telephone  company  had  the 
power  to  cut  and  trim  trees  in  a  proper  case  and  manner  with- 
out any  liability  to  an  abutting  proprietor  to  whom  it  was  only 
answerable  for  any  unnecessary,  improper  or  excessive  cut- 
ting.^^  And  in  a  later  case  in  this  State  it  is  decided  that 
where  the  construction  of  an  electric  street  railway  is  duly 
authorized,  the  power  to  remove  from  the  highway  any  obstruc- 
tion which  interferes  with  the  proper  construction  and  opera- 
tion of  the  road  is  necessarily  implied,  and  that  this  power 
includes  the  right  to  remove  shade  trees  within  the  limits  of 
the  public  highway,  though  such  trees  were  lawfully  planted 
and  are  the  private  property  of  the  abutting  owner.**     It  was, 


*«»  Wyant  v.  Central  Telephone 
Company,  123  Mich.  61,  81  N.  W. 
028,  7  Am.  Elec.  Cas.  256,  47  L.  R. 
A.  497.  The  facts  in  this  case  are 
shown  by  the  following  extract 
from  the  opinion.  "  The  finding 
shows  that  the  defendants'  serv- 
ants, when  constructing  its  tele- 
phone line  along  the  highway,  trim- 
med out  some  branches  of  trees 
(some  standing  within  the  high- 
way, and  some  in  plaintiff's  close), 
so  that  the  wires  might  not  come 
in  contact  with  the  branches,  there- 
by becoming  broken  or  grounded; 
that  it  was  done  in  a  reasonable 
manner,  and  that  no  more  cutting 
or  trimming  was  done  than  was 
necessary;  and  that  to  do  this,  its 
servants  took  down  the  road  fence, 
and,  with  a  team  and  heavily  load- 
ed wagon,  drove  upon  plaintiff's 
growing  wheat  'inside'  (probably 
meaning  'outside')  'the  highway,' 
and  at  the  same  time  cut  off  cer- 
tain limbs  from  all  of  the  trees." 
In  the  lower  court  a  judgment 
for  $26  was  rendered  from  which 
the  defiendant  appealed.  The  lower 
court  also  found  as  a  conclusion  of 
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law  that  while  the  defendant  might 
place  poles  in  the  highway  without 
proceedings  for  condemnation,  it 
had  no  right  to  cut,  injure,  or 
mutilate  trees,  without  compensa- 
tion to  the  owner  for  any  special 
damage  occasioned  thereby.  On 
appeal  the  case  w$is  reversed  and 
the  court  decided  that  as  the  find- 
ings showed  that  a  trespass  upon 
the  close  may  have  been  committed, 
a   new  trial   was  ordered. 

w  Miller  v.  Detroit,  Ypsilanti  k 
A.  A.  Ry.  Co.,  125  Mich.  171,  84 
N,  W.  49,  7  Am.  Elec.  Cas.  387. 
The  court  referred  to  Wyant  v. 
Central  Telephone  Co.,  123  Mich. 
51,  81  N.  W.  928,  7  Am.  Elec.  Cas. 
256,  47  L.  R.  A.  497,  and  said: 
"  We  there  distinctly  held  that  a 
telephone  company  had  the  right  to 
cut  out  the  branches  of  the  trees 
along  the  public  highway  under  a 
franchise  similar  to  that  here  con- 
veyed. The  same  necessity  may 
exist  for  the  removal  of  trees  as 
may  exist  for  the  removal  of  their 
branches.  The  principle  is  the  same 
in  either  case.  *  *  *  It  is  tme 
that     these     trees     were    lawfnllj 
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§§  389-390a 


however,  decided  in  this  case  that  the  law  neither  gives  the 
right  to  remove  shade  trees  without  notice  to  the  owner,  and  an 
opportunity  given  to  him  to  remove  them  as  he  may  see  fit. 

§  389.  Cutting  or  trimming  trees  —  Side  of  street  —  Missis- 
sippi case. —  In  Mississippi  it  is  held  that  though  county  boards 
of  supervisors  are  given  power  by  statute  to  authorize  the  erec- 
tion  of  telegraph  lines  in  highways,  yet  they  cannot  grant  per- 
mission  to  cut  or  remove  trees  upon  the  margin  of  the  high- 
way.*®*  Though  the  cutting  of  trees  by  the  employees  of  a 
telegraph  company  may  be  done  in  violation  of  the  orders  of 
the  superintendent  of  the  company  and  in  his  absence,  yet  the 
company  may  be  liable  for  damages  to  the  abutting  owner. '^^ 

§  390.  Cutting  or  trimming  trees  —  Side  of  street  —  Missouri 
case.—  In  Missouri  it  is  held  that,  where  the  title  of  the  abut- 
ting owner  extends  to  the  center  of  the  street,  he  may,  under  the 
constitutional  provision  that  private  property  shall  not  be  taken 
or  damaged  without  just  compensation,^®  recover  damages  for 
tl^e  cutting  of  the  limbs  and  tops  of  shade  trees  in  front  of  his 
property  by  a  telephone  company.**® 

§  390a.  Cutting  or  trimming  trees  —  Side  of  street  —  He- 
braska  case. —  In  a  case  in  Nebraska  an  abutting  owner  brought 


planted,  and  that  they  are  the  pri- 
vate property  of  the  abutting  own- 
er. It  is  also  true  that  one  plant- 
ing trees  in  the  public  highway 
plants  them  with  the  understand- 
ing that  they  can  remain  there 
only  so  long  as  the  space  occupied 
by  them  is  not  required  for  public 
use.  ♦  •  •  When  a  man  dedi- 
'cates  hia  land  for  a  public  high- 
way, or  it  has  been  condemned  for 
that  purpose,  and  he  has  been  com- 
pensated, it  is  definitely  under- 
stood by  him  that  whatever  he  may 
lawfully  do  within  the  boundaries 
of  thait  highway  is  done  with  the 
right  of  the  lawful  authorities  to 
appropriate  the  entire  width  of  the 
highway  for  purposes  of  travel,  if 


it  shall  become  necessary.  ♦  ♦  • 
If  the  township  authorities  may 
remove  any  obstruction  to  the  pub- 
lic use,  there  seems  to  be  no  sound 
reason  why  they  may  not  authorize 
street  railway  companies,  telephone 
companies,  and  the  like  to  do  so. 
when  such  companies  are  lawfully 
entitled  to  the  use  of  the  streets,'' 
per  Grant,  J. 

B«aClay  v.  Postal  Teleg.  Cable 
Co.,  70  Miss.  406,  11  So.  658. 

57  Clay  V.  Postal  Teleg.  Cable 
Co.,  70  Miss.  406,  U  So.  658. 

»«Mo.  Const.,  art.  2,  §  21. 

R»  McAntire  v.  Joplin  Teleph.  Co., 
75  Mo.  App.  535,  1  Mo.  A  pp.  Elepr. 
420. 
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an  injunction  to  restrain  a  telephone  company  from  mutilating 
or  cutting  certain  trees  which  had  been  planted  by  her  in  the 
street  along  and  adjacent  to  her  property  under  the  provisions 
.  of  a  municipal  ordinance,  and  it  was  decided  that  though  the 
right  of  an  abutting  owner  to  so  maintain  shade  trees  was 
recognized,  yet  an  injunction  would  not  be  granted  but  the 
plaintiff  should,  in  this  class  of  cases  be  left  to  his  remedy  at 
law  for  damages.^ 


ttoBronson  v.  Albion  Telephone 
Co.,  67  Neb.  Ill,  93  N.  W.  20i;  8 
Am.  Elec.  Cas.  177.  It  was  said  in 
this  case:  ''The  right  of  an  abut- 
ting owner  to  maintain  shade  trees 
upon  or  overhanging  the  sidewalk 
is  general  and  well  recognized. 
With  us  it  has  the  sanction  of  ex- 
press legislation.  But  this  right  is 
subject  to  all  proper  uses  of  the 
street  for  the  primary  purposes  for 
which  it  was  dedicated  or  condemn- 
ed. Hence,  although  a  telephone  or 
telegraph  company  is  undoubtedly 
liable  for  unnecessary  or  wanton 
injury  to  such  trees  in  erecting  its 
poles  and  wires,  liability  for  in- 
juries, even  amounting  to  removal 
or  destruction  of  the  trees,  which 
are  necessary  or  proper  in  the  due 
carrying  out  of  the  public  under- 
taking, must  depend  upon  the 
much  mooted  question  whether  use 
of  a  street  or  highway  for  poles 
and  wires  is  an  ordinary  use,  with- 
in the  contemplation  of  the  parties 
when  it  was  dedicated  or  condemn- 
ed, or  is  a  new  and  additional  bur- 
den for  which  the  abutting  owner 
is  entitled  to  compensation  in  case 
of  injury.  The  authorities  are  very 
evenly  divided  upon  the  question 
whether  a  telephone  or  telegraph 
company  is  liable  to  the  owner  of 
the  trees,  where  the  injury  does 
not  go  beyond  what  is  necessary  in 


the   reasonable   prosecution   of  the 
work."      The    court    then    decided 
that   such   poles   and   wires  consti- 
tuted an  additional  burden,  and  it 
is  further  said  in  the  opinion  that: 
**  It  does  not  follow,  however,  that 
the   plaintiff  is  entitled   to  an  in- 
junction.    In   case  property  is  not 
taken  or  injured  directly,  so  as  to 
dispossess  or  otherwise  immediately 
disturb   the    owner,    but    he   suffers 
some  injury  in  an   incidental  right 
growing  out  of  his  peculiar  siitua- 
tion   or   position,   so  that   ordinary 
condemnation  proceedings  and  pay- 
ment   of    damages    in    advance   are 
not    practicable    the    owner    should 
be  left  to  his  remedy  at  law,  which 
in  such  event  is  entirely  adequate, 
and  is  not  entitled  to  an  injunction 
unless  upon  proof  of  insolvency  or 
some  special  circumstances.     •     *    • 
To   hold  otherwise   would   probably 
prevent    many    useful     public    im- 
provements,   since    the    legislature 
has  never  made  provision   for  con- 
demnation of  rights  incidentally  af- 
fected.    *    *    *    In  the  case  at  bap 
we  see  no  reason  why  damages  will 
not    afford    an     adequate    remedy. 
We  do  not  think  public  utilities  of 
this   kind    ought   to    be   suspended 
until    every    abutting    owner    upon 
the  streets  or  highways  to  be  used 
has     been     duly     appeased,"     per 
Pound,  C. 
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§  391.  Cuttii^  or  trimming  trees  —  Side  of  street  —  New 
Jersey  cases. —  In  New  Jersey  it  is  held  that  power  granted  by 
the  municipal  authorities  to  construct  an  electric  street  railway 
will  confer  the  right  to  do  whatever  is  reasonably  necessary  to 
effect  the  end  in  view,  and,  therefore,  a  trolley  company  may, 
where  reasonably  necessary,  cut  off  branches  of  trees  overhang- 
ing the  street.®^  But  the  grant  by  the  local  authorities  of  the 
right  to  construct  such  a  line  does  not  divest  them  of  reasonable 
control  over  trees  located  upon  the  side  of  the  street  or  high- 


way 


62 


§  392.  Cutting  or  trimming  trees  —  Side  of  street  —  Hew 
York  cases. —  In  a  Xew  York  case,  which  was  an  action  by  an 
abutting  owner  for  a  trespass  on  the  part  of  a  street  railway 
company  in  cutting  certain  shade  trees  along  the  side  of  the 
street  in  front  of  his  premises,  the  claim  of  the  street  railway 
that,  having  received  permission  from  the  local  authorities  to 
locate  its  tracks  at  the  side  of  the  street,  it  could  do  so  without 
compensation  to  the  abutting  owner,  and  was  not  liable  in  dam- 
ages for  the  cutting,  was  held  untenable.  It  appeared  in  this 
case  that  the  abutting  owner  held  the  fee  to  the  center  of  the 
street,  and  it  was  held  that  a  motion  for  a  nonsuit  on  the  ground 
of  there  being  no  evidence  that  the  ownership  of  the  land  on 
which  the  trees  stood  was  in  the  abutting  owner  was  properly 
denied.     Under  the  provisions  of  the  New  York  Code,®^  treble 


•1  Dodd  V.  Consolidated  Traction 
Co.,  57  N.  J.  L.  482,  31  Atl.  980, 
5  Am.  Elec.  Cas.  201. 

•2  State,  Consolidated  Traction 
Co.  V.  East  Orange  Township,  61 
N.  J.  L.  202,  38  Atl.  803. 

«3Code  Civ.  Pro.,  §  1667,  pro- 
viding that  if  any  person  cuts  down 
or  carries  off  any  tree  from  the 
land  of  another  he  will  be  liable 
for  damages.  Code  Civ.  Pro.,  § 
1668,  providing  that  the  complaint 
in  such  action  may  state  the 
amount  of  his  damages  and  may 
demand  judgment  for  treble  the 
sum  so  stated,  and  in  case  of  a 
decision   in    favor   of    the    plaintiff 

42 


awarding  him  any  damages,  he  is 
entitled  to  judgment  for  treble  the 
sum  so  awarded. 

The  exception  in  §  1668,  from  lia- 
bility for  treble  damages,  where  the 
verdict  finds  affirmatively  that  the 
injury  for  which  the  action  was 
brought  was  casual  and  involuntary 
or  that  the  defendant  had  probable 
cause  to  believe  the  land  was  his  own 
cannot  be  invoked  in  favor  of  a  de- 
fendant, where  there  is  no  aver- 
ment in  the  answer  or  proof  upon 
the  trial  that  the  entry  or  the  cut- 
ting was  casual  and  involuntary 
or  that  tlie  defendant  had  probable 
cause  to  believe  that  the  land  was 
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damages  were  allowed,  being  assessed  at  three  times  the  differ- 
nece  in  value  of  the  land  in  front  of  which  the  trees  stood  before 
and  after  the  cutting.^*  In  a  later  case  in  New  York  where  it 
appeared  that  the  abutting  owner  held  title  to  the  center  of  the 
street,  it  was  held  that  a  charge  to  the  jury  that  the  defendant, 
under  its  grant  from  the  city  to  erect  poles  and  string  wires 
thereon,  could  trim  away  the  limbs  of  trees,  where  necessary  to 
free  its  wires  from  contact  with  them,  but  was  bound  to  exer- 
cise ordinary  care,  and  which  submitted  to  the  jury  the  question 
as  to  whether  there  had  been  unnecessary  cutting,  was  suffi- 
ciently favorable  to  defendant.**^  And  in  a  more  recent  case 
in  this  State  it  is  decided  that  without  regard  to  the  title  to  the 
street  an  abutting  owner,  who  has  planted  and  nurtured  trees 
with  the  acquiescence  of  the  city,  is  entitled  to  recover  damages 
from  a  telephone  company  for  any  wrongful  or  wilful  cutting 
or  trimming  thereof.'® 

§  392a.  Cutting  or  trimming  trees  —  Side  of  street  —  Horth 
Carolina  case. —  This  question  is  considered  in  a  case  in  Korth 
Carolina  where  an  action  was  brought  by  an  abutting  owner, 
who  owned  the  fee  to  the  land  upon  which  the  sidewalk  was 


his  own.  It  18  however  declared 
that  it  is  not  necessary  to  affirma- 
tively plead  that  the  act  of  which 
complaint  was  made  was  within 
the  exception  for,  if  the  proof  war- 
ranted, the  defendant  would  be  en- 
titled to  such  a  finding.  Van  Sic- 
len  V.  Jamaica  Electric  Light  Co., 
46  App.  Div.  (N.  Y.),  1,  7  Am. 
Elec.  Cas.  307,  61  N.  Y.  Supp.  210. 

«*McCruden  v.  Rochester  Ry. 
Co.,  5  Misc.  (N.  Y.)  69,  25  N.  Y. 
Supp.  114,  affd.,  28  N.  Y.  Supp. 
136. 

•BGorhan  v.  East  Chester  Elec. 
Co.,  80  Hun  (N.  Y.)  290,  30  N. 
Y.  Supp.  126,  6  Am.  Elec.  Cas. 
199.  A  verdict  for  plaintiff,  allow- 
ing damages,  was  sustained.  Evi- 
dence was  held  to  be  correctly  ad- 
mitted showing  that  the  cutting  of 
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the  tree  had  decreased  the  market 
value   of   the   premises. 

A«  Osborne  v.  Auburn  Teleph. 
Co.  (N.  Y.  App.  Div.  1906),  97  N. 
Y.  Supp.  874,  wherein  it  is  said: 
"If  these  trees  were  trimmed 
'  wantonly,  and  willfully,'  the  de- 
fendant would  be  liable  independ- 
ent of  the  question  of  its  right  to 
use  the  street  without  the  payment 
of  compensation  to  the  abutting 
owner.  The  privilege  permitted 
implies  the  ordinary  use  for  the 
furtherance  of  the  work  within  the 
purpose  of  the  charter  of  the  trans- 
portation corporation.  If  in  the 
exercise  of  that  power  the  corpora* 
tion  is  negligent  or  wanton  in  the 
execution  of  its  business,  to  the 
detriment  of  a  contiguous  owner, 
it  muf;t  pay  the  penalty  of  its  rash- 
ness," per  Spring,  J. 
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located,  against  an  electric  light  company  for  cutting  down  a 
tree  which  stood  upon  the  outer  edge  of  the  sidewalk.  The 
tree  was  removed  by  the  defendants  with  the  permission  of  the 
city  authorities,  for  the  purpose  of  more  conveniently  erecting 
its  poles  and  stringing  its  wires.  There  was  no  averment  or 
evidence  that  it  was  necessary  to  remove  the  tree,  and  the 
court  held  that  the  company  could  not  by  the  exercise  of  emi- 
nent domain  acquire  any  right  to  remove  trees  merely  for  its 
convenience  in  erecting  its  poles  and  stringing  its  wires.^'^ 
It  was  said  in  this  case :  *^  It  is  suggested  that  it  was  more 
convenient  to  place  the  poles  and  string  the  wires  with  the 
tree  out  of  the  way.  This  falls  far  short  of  the  essential  con- 
ditions upon  which  private  property  may  be  taken,  or  burdens 
imposed  upon  it.  *  *  *  The  record  in  this  case  shows 
that  a  valuable  right  of  property  affecting  the  comfort,  health 
and  welfare  of  the  citizen  and  his  family  has  been  taken  upon 
the  suggestion  of  a  private  corporation  to  the  Superintendent 
of  Streets,  without  inquiry  by  the  Board  of  Aldermen,  notice 
to  the  plaintiff  or  any  opportunity  to  be  heard  in  defense  of 
his  rights.  No  person  shall  be  deprived  of  his  property,  ex- 
cept by  the  law  of  the  land,  or  due  process  of  law  —  which  has 
been  defined  to  be  the  right  to  be  heard  —  before  he  or  his 
property  is  condemned.  This  sacred  right  is  binding  upon 
every  department  of  the  government  and  all  of  its  agencies, 
including  municipal  and  private  corporations."  ®® 


393.  Cutting  or  trimming  trees  —  Side  ef  street  —  Ohio 
case. —  In  Ohio  it  is  held  that  an  abutting  o\\Tier,  whose  title 
extends  to  the  center  of  the  highway,  has  a  property  interest  or 
right  in  trees  upon  the  side  of  the  highway,  and  is  entitled  to 
the  full  enjoyment  of  the  same,  subject  only  to  the  convenience 


« 7  Brown  v.  Asheville  Elec.  L. 
Co.,  138  N.  C.  633,  51  S.  E.  62, 
citing  Joyce  on  Elec.  Law,  §  321. 

«« Per  Connor,  J.,  who  also  fur- 
ther said:  "We  have  no  hesita- 
tion in  holding  that  assuming  that 
the  Board  of  Aldermen  of  the  City 
of  Asheville  had  met  and  formallv 
planted  to  the  defendants  author- 
ity to  remove  the  tree,  finding  that 


its  removal  was  necessary  to  put 
up  its  poles  and  wires  either  for 
the  electric  light  or  street  railway, 
upon  and  along  the  sidewalk,  such 
action  would  not  have  justified  the 
act  of  defendants.  It  was  not  with- 
in the  power  of  the  city  to  deprive* 
the  plaintiff  of  his  property  for 
such  purpose  without  compensa- 
tion." 
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of  public  travel.**  In  this  case  it  was  held  that  the  appropria- 
tion of  the  highways  for  telegraph  lines  was  a  new  use,  im- 
posing an  additional  burden.  The  case  was  an  appeal  from 
the  court  below,  where  the  plaintiffs  in  error,  employees  of  the 
telegraph  company,  were  convicted  of  malicious  mischief,  in 
that  they  cut  certain  trees  partly  on  the  land  of  a  Mr.  Taylon 
and  partly  on  the  side  of  the  highway,  which  his  premises  ad- 
joined. The  court  said :  "  The  trees  were  of  value  to  the  en- 
joyment of  the  property.  Not  only  as  a  matter  of  sentiment 
on  the  part  of  the  o\vner,  who  had  planted  them,  and  lia<i 
watched  their  growth  for  nearly  half  a  century,  but  as  an 
improvement,  which  added  money  value  to  the  farm,  had  Mr. 
Taylor  an  interest  in  preserving  them  from  injury."  It  was 
also  said  that  "  he  had  the  right  to  have  the  trees  remain  and 
grow  there  without  injury,  whether  such  injury  was  necessary 
or  not  to  the  use  of  the  lines  of  such  telegraph  company." 

§  394.  Catting  or  trimming  trees  —  Side  of  street  —  Cana- 
dian cases. —  In  a  Canadian  case  a  telegraph  company  was 
authorized  by  statute  to  appropriate  such  land  as  should  be 
necessary  for  the  construction  of  its  line,  subject  to  the  pro- 
vision that  it  should  not  "  cut  down  or  mutilate  any  shade  or 
ornamental  tree,  unless  it  shall  be  necessary  for  the  erection, 
use  or  safety  of  its  line."  In  the  construction  of  its  line  tbe 
telegraph  company  cut  off  branches  from  certain  trees,  which 
overhung  the  highway.  An  action  in  trespass  for  such  cuttinjr 
was  brought,  to  which  the  defendants  pleaded  the  necessity  of 
the  cutting.  A  demurrer  to  this  plea,  stating  that  there  were 
trees  on  only  one  side  of  the  highway,  and  that  the  telegraph 
company  might  have  constructed  its  line  on  the  other  side, 
was  sustained,  the  court  holding  that  it  was  incumbent  upon  the 
defendants  to  allege  and  prove  the  necessity.^**  And  in  another 
case  in  Canada  it  was  held  that  the  owner  of  private  property 
in  the  city  could  maintain  an  action  for  damages  against  a 
telephone  company  for  injuring  ornamental  shade  trees  on  the 
street  in  front  of  his  property  while  constructing  its  line,  there 

o'>Dnilov    V.    Stnte,    51    Ohio    St.  to  Gilchrist     v.    Dominion    Telcg. 

:J48,  46  Am.  St.  R.  578,  5  Am.  Elec.       Co.,  3  Pugs.  &   Bur.  N.  B.  553. 
Cas.   186,  37  X.  E.  710.  per  Spear, 
J. 
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being  nothing  in  the  evidence  to  rebut  the  presumption  of  own- 
ership ad  medium  filum  viae  or  to  show  that  the  street  had  been 
laid  under  a  statute  of  the  province  or  dedicated  to  the  public 
before  the  passing  of  any  expropriation  act.^^  But  in  another 
case  it  was  held  that  a  telegraph  company  had  by  its  charter  the 
right  to  cut  branches  off  trees  overlianging  the  highways,  which 
interfered  with  the  working  of  its  telegraph  lines,  but  such  right 
did  not  justify  a  trespass  on  private  property  for  the  purpose 
of  cutting  off  such  branches  J  ^ 

§  395.  Catting  or  trimming  trees  —  Side  of  street  —  Bole. — 
The  rule  as  deducible  from  the  cases  in  the  preceding  sections 
seems  to  be  that  whenever  an  electrical  company  has  rceived 
proper  legislative  and  municipal  authority  to  construct  its  lines 
in  the  streets,  it  acquires  power  to  do  and  perform  all  acts  which 
are  necessary  to  effect  the  purposes  intended;  and  where  it  is 
necessary,  in  the  construction  or  maintenance  of  its  line,  to  cut 
or  trim  trees  planted  in  or  by  the  sidewalk,  it  may,  in  the  ab- 
sence of  a  statutory  provision  prohibiting  such  act,  cut  or  trim 
such  trees  so  far  as  is  reasonably  necessary,  but  will  be  liable 
to  an  abutting  owner  in  damages  for  any  unreasonable  and  un- 
necessary cutting. 

§  396.     Trees  on  private  property  —  Cutting  of  —  Trespass. — 

An  electrical  company  has  no  power,  either  under  legislative  or 
municipal  authority,  to  enter  upon  private  property  for  the  pur- 
pose of  cutting  off  branches  of  trees  overhanging  the  sidewalk 
or  street.  Its  right  to  cut  trees,  in  so  far  as  it  possesses  such 
right,  is  confined  within  the  limits  of  the  streets,  sidewalks  in- 
cluded, between  the  front  lines  of  property-holders.  If  it  de- 
sires to  enter  upon  private  property,  outside  of  these  limits,  for 
the  above  purpose,  it  must  obtain  permission  from  the  owner  of 
such  property,  and  if  it  enters  without  such  permission,  and  cuts 
branches  from  trees  growing  on  such  property,  it  will  be  liable 
to  the  owner  thereof  for  any  injury  which  he  sustains  by  such 

71  O'Connor  v.  Nova  Scotia  Tel-  Toleg.  Co.  of  Canada,  2  Rapport's 
eph.  Co.,  22  Can.  Sup.  Ct.  27S|  two  Jud.  Offic.  de  Quebec  (Can.  Super, 
judges  dissenting.  See  also  Hod-  Ct.,  1892),  135,  and  see  O'Connor 
gins  V.  City  of  Toronto,  19  Ont.  v.  Nova  Scotia  Teleph.  Co.,  23 
App.  Rep.  537.  Nova  Scotia  Rep.  500. 

72  Roy    V.     Great     Northwestern 

661 


396 


CONSTRUCTION    OF   LINES 


act."'*  Thus  where  certain  magnolia  trees,  on  abutting  projh 
erty,  overhung  the  street,  and  employees  of  an  electrical  com- 
pany entered  upon  the  premises,  under  claimed  permission,  nor 
proven,  from  the  keepers  of  the  property,  and  not  the  owners, 
and  cut  a  space  in  two  of  the  trees  from  twenty-five  to  forty 
feet  in  circumference,  the  company  was  held  liable  for  trespass, 
and  the  owner  was  awarded  damages^*  And  where  it  is  the 
duty  of  an  agent  of  a  telegraph  company  to  cut  trees  wherever 
he  considers  them  dangerous  to  the  operation  of  the  line,  though 
he  may  err  in  his  judgment,  and  commit  trespass  in  cutting 
certain  trees,  yet  he  is  acting  in  the  line  of  his  duty,  and  the 
company  is  liable  in  damages  therefor.  ^^  From  a  decision  in 
New  York,  it  would  seem  that  the  right  of  an  electrical  com- 
pany to  cut  or  trim  trees  is  not  necessarily  confined  to  those 
cases  where  the  trees  are  within  the  limits  of  the  street  but 
that  such  right  may  also  exist  though  the  trees  are  on  private 
property  where  the  company  shows  an  existing  necessity  therefor 
in  the  fulfillment  of  a  contract  which  it  has  with  the  municipal- 
ity and  the  enjoyment  of  its  franchise.  This  case  was  an  action 
for  damages  by  an  abutting  owner  against  an  electric  light 
company  for  a  trespass  in  entering  upon  the  formerJs  lands  and 
mutilating  certain  shade  trees  thereon  by  cutting  off  several  of 
their  limbs.  A  judgment  for  damages  in  favor  of  the  plaintiff 
was  sustained,  the  court  declaring  that  no  existing  necessity  for 
such  cutting  was  shown.''®  The  court  said  in  this  connection: 
"  The  defendant  would  have  no  right  to  cut  or  remove  any  of 
the  branches  of  these  or  other  trees  upon  the  lands  of  another, 
except  it  showed  an  existing  necessity  therefor  in  the  fulfill- 
ment of  its  contract  and  the  enjoyment  of  its  franchise.     There 


73  Southwestern  Teleg.  &  Teleph. 
Co.  V.  Branham,  (Tex.  Civ.  App.), 
74  S.  W.  949,  8  Am.  Elec.  Cas.  267 ; 
TisBot  V.  Great  Southern  Teleph.  & 
Teleg.  Co.,  39  La.  Ann.  996,  3  So. 
261,  2  Am.  Elec.  Cas.  286;  Mem- 
phis Bell  Teleph.  Co.  v.  Hunt,  16 
Lea  (Tenn.),  456,  2  Am.  Elec.  Cas. 
282;  Cumberland  Teleph.  &  Teleg. 
Co.  V.  Shaw,  102  Tenn.  313,  52  S. 
W.  163. 

T*Ti88ot  V.  Great  Southern  Tel- 
eph. &  Teleg.  Co.,  39  La.  Ann.  990, 
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3  So.  261,  2  Am.  Elec.  Cas.  286. 
Damages  were  awarded  in  the  lower 
court  for  $750.  Judgment  was 
amended,  damages  being  reduced 
to  $400. 

7s  Western  Un.  Tel^.  Co.  v.  Sat- 
terfield,  34  111.  App.  386,  2  Am. 
Elec.  Cas.  296.  One  hundred  dol- 
lars damages  were  awarded. 

TflVan  Siclen  v.  Jamaica  Electric 
Light  Co.,  45  App.  Div.  1.  61  N. 
Y.  Supp.  210,  7  Am.  Elec.  Cas.  307, 
affd.  168  N.  Y.  650,  61  N.  E.  1135. 
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FKANCH18E CONDITIONS.  §  397 

18  some  testimony  in  the  case  which  would  seem  to  warrant  the 
conclusion  that  the  poles  might  have  been  set  so  that  there 
would  be  no  necessity  for  the  removal  of  any  of  the  branches 
or  foliage  of  the  trees,  the  injiury  to  which  is  the  subject  of 
this  action;  and  if,  by  the  exercise  of  a  reasonable  degree  of 
care,  they  could  have  been  placed  and  the  wires  strung  so  as  not 
to  come  in  contact  with  the  branches  of  the  trees,  even  though 
the  exercise  of  such  care  was  not  so  convenient  as  the  method 
adopted,  the  latter  consideration  would  not  justify  interference 
with  the  trees.  It  appeared  in  the  testimony  that  the  wires 
required  to  be  so  placed  as  not  to  come  in  contact  with  the 
trees,  for  the  reason  that  its  effect  would  be  the  grounding  of 
the  wires,  loss  of  current,  creating  a  short  circuit,  and 
the  killing  and  destroying  in  course  of  time  of  the  tree  with 
which  it  came  in  contact.  If  the  defendant  could,  by  the  proper 
insulation  of  its  wires,  prevent  the  escape  of  electricity  there- 
from, then  these  conditions  would  be  obviated;  and  if  such 
measures  were  practicable  then  the  defendant  would  be  re- 
quired to  resort  to  them,  even  though  they  were  more  expensive 
and  less  convenient.  In  other  words,  the  right  to  touch  the 
trees  at  all  must  be  justified  by  an  existing  necessity,  and  if 
the  purpose  can  be  accomplished  without  extreme  or  extra- 
ordinary means,  then  no  right  would  exist  to  interfere  in  any 
manner  with  the  trees." '''' 

§  307.  Cutting  of  trees  —  Telegraph  line  —  Bailroad  right 
of  way. —  When  a  railroad  company  appropriates  land  for  its 
right  of  way,  it  obtains  not  merely  the  right  to  lay  its  track, 
but  also  the  right  to  erect  all  necessary  structures  for  the  proper 
operation  of  the  road.  Thus  it  may  erect  a  telegraph  line  for 
the  purpose  of  facilitating  and  rendering  safer  its  train  serv- 
ice,^® and  if  in  the  construction  of  such  line  it  is  necessary  to 
cut  down  trees  on  its  right  of  way  the  company  is  not  liable 
to  an  abutting  ownerJ*^  And  the  fact  that  it  takes  a  partner 
in  the  construction  of  the  telegraph  line  does  not  render  either 
the  company  or  its  partner  liable.®® 

77  Per  Hatch,  J.  «o  Western    Un.     Teleg.     Co.     v. 

78  See  §§  323-325,  Compensation.      Kich,    10   Kan.   517,   27   Am.   Rep. 

70  Western     Un.     Teleg.     Co.     v.      159,  1  Am.  Elec.  Caa.  271.  i 

l^ich,    10    Kan.   517,   27   Am.   Rep.  I 

159,  1  Am.  Elec  Cas.  271.  ; 
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§§  397a-399         construction  of  unbs  — 

§  397a.  Electric  railway  —  Band  highway  —  Fences  oi  aoat- 
ting  owner  encroaching  npon.—  Where  land  is  dedicated  or  con- 
demned for  the  purpose  of  a  public  highway,  any  right  which 
the  abutting  owner  may  have  therein  is  subservient  to  the  right 
of  the  public  to  travel  over  the  same.  If  it  be  necessary  for 
the  proper  exercise  of  this  right,  to  remove  obstructions  thereon, 
the  power  of  removal  exists  in  the  proper  public  authorities. 
It  therefore  follows  that  where  an  electric  street  railway  is 
authorized  to  construct  and  operate  its  line  over  a  highway 
upon  which  an  obstruction  is  maintained  by  an  abutting  owner 
which  is  inconsistent  or  interferes  with  the  proper  exercise  by 
the  railway  company  of  the  franchise  granted,  the  right  exists 
in  the  company  to  remove  such  obstruction  and  the  abutting 
owner  is  not  entitled  to  compensation  therefor.  Thus  it  has 
been  so  decided  where  an  electric  street  railway  was  duly 
authorized  to  construct  and  maintain  its  line  over  a  highway 
between  two  towns  and  along  a  portion  of  the  way  there  were 
fences  maintained  b^  an  abutting  owner  which  encroached  upon 
the  highway.®* 

§  398.  Consent — "Such  reasonable  regulations"  as  munic- 
ipality may  prescribe. —  Where  a  statute  grants  to  electrical 
companies  the  right  to  occupy  streets  of  cities  for  the  construc- 
tion of  their  lines,  subject  to  "  consent  of  the  municipal  au- 
thorities thereof  under  such  reasonable  regulations  as  they  may 
prescribe,"  the  municipality  may,  it  is  held,  grant  to  one  com- 
pany the  right  to  use  the  poles  of  another  company,  but  such 
right  must  not  be  so  exercised  as  to  deprive  the  company  own- 
ing the  poles  of  its  use  thereof,  so  that  it  may  not  properly 
operate  its  own  lines.  The  right  should  be  subject  to  reason- 
able regulations,  both  for  the  safe  and  proper  use  of  the  poles 
and  with  regard  to  the  rights  of  the  company  owning  them.^ 

§  399.  Municipal  consent  —  Beservations  in. —  A  consent  by 
the  municipality  to  the  use  of  its  streets  by  an  electrical  com- 
pany, containing  a  reservation  of  power  on  the  part  of  the  city 
to  regulate  the  manner  of  occupation,  will  confer  upon  it  the 

81  Georgetown  &  Lexington  Trac-  s^  Citizens'  Elec.  L.  &  P.  Co.  v. 

tion    Co.    T.    Mulholland,    25    Ky.       Sands,  95  Mich.  551,  55  N.  W.  452, 
Law  R.  578,  76  S.  W.  148.  4  Am.  Elec.  Cas.  58. 
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right  to  require,  from  time  to  time,  the  adoption  by  the  com- 
pany of  such  reasonable  improvements  as  will  render  the  streets 
safer  and  more  convenient  for  the  nse  of  the  public.®^  And 
a  grant  by  a  municipality  to  an  electric  light  company  of  a 
right  to  erect  its  poles  and  string  wires  thereon  in  the  streets 
of  a  city  which  contains  a  reservation  of  the  right  to  revoke  the 
grant  and  to  demand  that  the  poles  be  removed  and  to  remove 
the  same  if  necessary,  is  a  mere  license  which  may  be  revoked 
by  the  municipal  authorities.®*  The  power  in  a  municipality 
to  impose  such  a  restriction  in  a  grant  exists  where  the  city 
is  authorized  by  statute  to  grant,  under  such  restrictions  as  it 
may  deem  proper,  to  a  person  or  corporation  the  right  to  erect 
an  electrical  line  in  its  streets,  over  which  the  city  is  also  given 
by  statute  the  exclusive  control.  In  such  a  case  it  is  said  that 
the  legislature  has  confided  an  unreserved  discretion  in  the 
municipality.  "  The  unqualified  right  to  grant  or  refuse  at 
discretion  carries  with  it  the  right  to  impose  any  terms  on  the 
grant  not  forbidden  by  law.  The  discretion  of  the  council  is 
not  confined  by  the  law  to  the  mere  restriction  of  methods  of 
use,  and  therefore  extends  to  restriction  of  time."  ^^ 


8»Comm.,  BeU  Teleph.  Co.  v. 
Warwick,  185  Penn.  St.  623,  40  All. 
93. 

S'^Coverdale  v.  Edwards,  155  Ind. 
374,  58  N.  E.  495,  7  Am.  Elec. 
Cas.  15.  Lt  appeared  in  this  case 
that  the  grant  was  made  by  the 
city  to  the  appellee's  assignor  and 
that  subsequent  to  the  assignment 
the  city  contracted  with  the  appel- 
lee to  furnish  light  for  the  city 
streets  for  a  period  of  three  years. 
The  court  held  that  the  license  was 
a  personal  one  not  assignable  with- 
out the  consent  of  the  city,  but 
that  the  city  had  ratified  the  as- 
signment to  the  appellee  by  mak- 
ing such  contract,  and  that  the  li- 
cense was  irrevocable  during  the 
life  of  the  contract.  At  the  expi- 
ration of  the  contract  the  city  or- 
dered the  poles  to        removed  and 


an  action  was  begun  by  the  as- 
signee of  the  grant,  charging  a 
conspiracy  in  cutting  down  the 
poles  and  wires  and  injuring  its 
business.  The  grant  contained  the 
following  provision :  **  The  said 
council  hereby  reserve  the  right  to 
revoke  this  grant,  and  demand  that 
the  poles  be  removed,  and  remove 
the  same  if  necessary,"  and  the 
court  said:  "The  language  is 
clear,  and  the  meaning  unmistaka- 
ble. The  grant  was  a  bare  license, 
revocable  without  cause  at  the  will 
of  Uhe  council.  If  the  licensee,  at 
the  revocation  of  the  grant,  should 
not  remove  the  poles  on  demand, 
the  council  might  cause  their  re- 
moval," per  Baker,  J. 

8S  Coverdale  v.  Edwards,  155  Ind. 
374,  58  N.  E.  495,  7  Am.  Elec.  Caa. 
15,  per  Baker,  J. 
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§§  399a,  399b       construction  of  lines  — 

§  399a.  Municipality  authorized  by  charter  to  gnuit  fran- 
chise by  ordinance  —  Kode  of  action. —  Where  a  municipality  is 
authorized  by  its  charter  to  grant  a  franchise  to  an  electrical 
corporation  by  ordinance,  its  mode  of  action  must  be  in  the 
manner  prescribed  and  it  has  no  power  to  grant  a  franchise 
to  such  a  corporation  by  resolution,  nor  can  it  amend  by  resolu- 
tion a  franchise  already  granted  by  ordinance.  Thus  it  has 
been  so  decided  where  a  city  sought  to  amend  by  resolution  a 
franchise  granted  by  ordinance  to  a  telephone  company,  it  being 
declared  by  the  court  that:  "  The  charter  as  amended  having 
conferred  the  power  of  granting  street  franchises  *  by  ordinance,' 
no  other  method  was  admissible."  ®®  But  where  a  statute 
authorizing  the  erection  of  poles  and  wires  of  an  electrical  com- 
pany in  the  highways  provided  that  no  poles  should  be  erected 
in  any  street  of  an  incorporated  city  or  town  without  obtaining 
from  such  city  or  town  a  designation  of  the  streets  in  which  the 
same  should  be  placed  and  the  manner  of  placing  them  and  there 
was  no  provision  as  to  the  manner  in  which  such  authorization 
should  be  given  and  an  ordinance  was  passed  providing  that 
wires  should  not  be  suspended  across  any  street  without  first  ob- 
taining permission  of  the  township  committee  it  was  decided 
that  a  resolution  was  sufficient  to  give  such  permission  and  that 
an  ordinance  was  not  necessary  for  that  purpose.®^ 

§399b.  Ordinance  granting  franchise  introduced  before  oi^ 
ganization  of  company. —  The  fact  that  an  ordinance  granting  a 
franchise  to  an  electrical  corporation  to  occupy  the  streets  of 
the  city  with  its  poles  and  wires  was  introduced  into  the  council 
before  the  company  was  organized  does  not  invalidate  the  or- 
dinance where  no  action  was  taken  thereon  when  it  was  first 
introduced,  and  the  company  was  in  fact  completely  organized 
in  accordance  with  the  laws  of  the  state,  before  the  passage  of 
the  ordinance.®*     And  though  a  corporation  was  not  legally  in 

sflCity  of  Morristown  v.  East  »« Chicago  Teleph.  Co.  v.  North- 
Tennessee  Teleph.  Co.,  115  Fed.  western  Teleph.  Co.,  199  111.  324, 
304,  53  C.  C.  A.  132.  8  Am.  Elec.  65  N.  E.  329,  8  Am.  Elec.  Cas.  81, 
Cas.  3,  per  Lurton,  J.  wherein  the  court  said :     "  In  sup- 

87  Inhabitants  of  East  Orange  v.  port    of    its    contention    upon    this 

Suburban  Elec.  L.  &  P.  Co.,  59  N.  branch  of  the  case  appellant  refers 

J.  £q.  563,  44  Atl.  628,  7  Am.  Elec.  to    cases    decided    by    this    court, 

Cas.  37.  which     hold     that     a     corporation 
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existence  at  the  time  of  the  passage  of  an  ordinance  granting  a 
franchise  to  it  to  construct  its  line  in  the  streets  yet  it  is  decided 
that  such  ordinance  is  not  on  that  account  invalid  as,  when 
passed  by  the  city  council,  it  was  a  mere  license  or  offer  to  grant 
a  license  to  the  company,  and  only  became  a  binding  contract 
between  the  city  and  the  company  when  the  latter  accepted  it. 


should   have   a   full    and    complete 
organization    and    existence    as    an 
entity,  before  it  can  enter  into  any 
kind  of  a  contract  or  transact  any 
business,    and    that    a    corporation 
assuming  to  be   created  under  the 
incorporation  act  of  this  State  can 
have  no  right  to  transact  business 
when  the  certificate  of  its  complete 
organization  has  not  been  filed  for 
record   in   the   recorder's   office,   as 
directed    by   the   statute.     Gent   v. 
Insurance  Co.,   107  111.  652;  Love- 
rin  v.  McLaughlin,  161  111.  417,  44 
N.  E.  99.  The  cases  thus  referred  to 
do  not  sustain  the  contention  that 
the   ordinance   of   August    7,    1899, 
was  void,  because  it  was  introduced 
into  the  common  council  before  the 
complete    organization    of    appellee 
under     the     statute.      A     privilege 
granted   by   a   city   to   construct   a 
public   improvement   in   the  streets 
is  a  mere  license  to  the  corporation 
until    the    corporation    accepts    the 
grant  and  constructs  the  public  im- 
provement   thereunder     in    accord- 
ance with  the  terms  and  conditions 
of   the   same.     When   the  grant  is 
accepted   by  the   corporation,   after 
the    passage   of   a   legal    ordinance 
granting   it,    and   in    pursuance    of 
the   terms  of  such   ordinance,  then 
there  is  a  contract  between  the  city 
and  such  corporation.     Here  the  in- 
troduction of  the  ordinance  in  the 
common  council  was  merely  in  the 
nature  of  an  oflfer   or  proposition, 
and  did  not  become  a  contract  until 
the     ordinance     was     subsequently 


passed  and  accepted.  No  action 
was  taken  by  the  city  in  reference 
to  the  ordinance  when  it  was  first 
introduced,  but  it  was  laid  over 
under  the  rules  until  the  next  meet- 
ing. Before  August  7,  1899,  the 
city  had  not  bound  itself  by  any 
contract  to  the  appellee.  The  or- 
dinance was,  from  July  17,  1899, 
until  its  passage  pn  August  7, 
1899,  merely  under  consideration 
by  the  city  council.  In  the  mean- 
time on  July  24,  1899,  two  weeks 
before  the  ordinance  was  finally 
passed,  appellee  became  fully  and 
completely  organized  by  receiving 
its  certificate  of  complete  organiza- 
tion from  the  secretary  of  state 
and  filing  the  same  with  the  re- 
corder of  deeds  of  Will  county, 
where  its  principal  office  was  situ- 
ated. It  was  not  until  after  the 
appellee  was  thus  completely  or- 
ganized that  the  matter  came  be- 
fore the  city  council  for  its  final 
action,  and  then  the  city  council 
by  unanimous  vote  passed  the  or- 
dinance making  the  grant  to  appel- 
lee. The  city  suffered  no  harm  or 
injury  from  the  fact  that  appellee 
was  not  completely  organized  when 
the  ordinance  was  originally  pre- 
sented to  the  council.  It  is  suffi- 
cient that  appellee  was  fully  organ- 
ized and  had  a  right  in  law  to 
transact  business,  at  the  time  of 
the  passage  of  the  ordinance  and 
of  its  acceptance,"  per  Magruder, 
J. 
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In  such  a  case  it  is  declared  that  the  most  that  can  be  said  as  to 
the  validity  of  the  ordinance  because  the  donee  of  the  power  was 
not  in  existence  at  the  time  would  be  that  the  proceeding  by  the 
city  council  was  premature  and  irregular  and  that  the  irregii- 
larity  might  be  waived  by  the  parties,  and  could  not  be  ques- 
tioned by  an  abutting  property  owner  not  a  party  to  the 
contract.®* 


§  400.  Extension  of  tracks  —  Statute. —  Under  a  Connecti- 
cut statute,  it  is  provided  that  no  street  railway  shall  exten4  its 
tracks  from  one  town  to  another  so  as  to  parallel  a  steam  rail- 
road, unless  a  judicial  finding  shall  have  been  applied  for  and 
obtained,  declaring  that  public  necessity  and  convenience  re- 
quire it.*^®  Though  a  street  railway  company  may,  by  an 
amendment  to  its  charter,  be  authorized  to  construct  such  an  ex- 
tension, yet  it  is  held  that  its  right  is  subject  to  the  above 
statute  unless  there  clearly  appears  in  the  amendment  an  in- 
tention to  except  such  extension  from  the  operation  of  the  gen- 
eral act.*^*  In  New  York  it  has  been  held  that  a  valid  proceed- 
ing for  the  extension  of  a  route  of  a  street  railway  company  can 
not  relate  back  so  as  to  validate  a  prior  resolution  of  the  munic- 
ipal authorities  consenting  to  the  construction  of  the  track  in 
the  street  included  by  the  extension,  which  was  before  inopera- 
tive and  ineffectual  because  of  the  invalidity  of  a  prior  extension 
proceeding  upon  which  it  was  based. *^* 


«»McWethy  v.  Aurora  Elec.  L. 
&  P.  Co.,  202  111.  218,  67  N.'e.  9, 
8  Am.  Elec.  Cas.  220.  See  also 
Clarksburg  Electric  Light  Co.  v. 
City  of  Clarksburg,  47  VV.  Va.  739, 
35  S.  £.  994,  7  Am.  Elec.  Cas.  25, 
wherein  the  court  said :  "  The  de- 
fendant corporations  raise  the  point 
against  the  plaintiff  corporation 
that  it  had  no  charter  existence 
on  the  day  of  the  grant  to  it  of 
the  franchise  in  question,  and  that, 
not  being  in  esse  then,  the  grant 
did  not  vest,  but  was  abortive,  like 
the  case  of  a  grant  of  land  to  a 
grantee   not    in    being.      I    do    not 


think   the   point    tenable.  * 

It  was  intended  to  operate  only  in 
the  event  of  incorporation,  and 
when  it  should  take  place,  no  de- 
livery was  necessary.  Acceptance 
is  all  sufficient  to  put  the  ordinance 
into  operation.  Then  it  took  ef- 
fect; not  till  then,"  per  Brannon,.). 

»oConn.  Pub.  Acts  of  1893,  p. 
307. 

»i  Skelly  V.  Montville  St.  R.  Co.. 
07  Conn.  201,  34   Atl.   1040. 

»2McClean  v.  Westchester  Elec- 
tric R.  Co.  (Sup.  Ct.),  25  Misc. 
(N.  Y.)    383,  55  N.  Y.  Supp.  556. 
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§  401.  Two  street  railways  in  same  street —  It  may  be  stated 
as  a  general  proposition  that  where  the  control  of  the  streets 
of  a  city  is  delegated  by  the  legislature  to  the  local  authorities, 
they  may  authorize  the  construction  of  two  street  railways  in 
the  same  street.  This  right,  however,  is  subject  to  certain  lim- 
itations. The  streets  are  for  the  purposes  of  travel,  and  while 
a  street  railway  is  a  mode  of  exercising  that  use,  yet  the  rights 
of  the  traveling  public,  by  means  of  other  vehicles  than  the 
street  cars,  must  be  considered.  And  again,  the  abutting  owner 
has  rights  in  the  street,  which  are  to  be  regarded  in  devoting 
them  to  the  more  modem  means  of  exercising  the  rights  of 
user.  Therefore,  while  a  municipality  having  control  of  the 
streets  may  authorize  the  construction  of  two  or  more  street 
railways  therein,  yet  this  right  must  be  exercised  with  a  proper 
regard  for  the  rights  of  traveling  public  and  of  the  abutting 
ownera.®^  Thus,  where  two  tracks  had  already  been  constructed 
in  a  street  for  the  operation  of  cars  by  electricity,  and  it  ap- 
peared that  the  laying  of  another  track  with  the  necessary  poles 
would  both  impair  the  plaintiff's  right  of  access  and  depreciate 
the  value  of  his  property,  an  injunction  was  granted  restraining 
the  laying  of  the  third  track,  though  authorized  by  the  city 
council.®*     The  court,  referring  to  the  plaintiff's  contentions 


MOgden  City  Ry.  Co.  v.  Ogden 
City,  7  Utah,  207,  26  Pac.  288,  3 
Am.  Elec.  Cas.  321,  323;  Dooly 
Block  T.  Salt  Lake  City  Rap.  Trans. 
Co.,  9  Utah,  31,  33  Pac.  229,  8  Am. 
R.  &  Corp.  Rep.  327,  4  Am.  Elec. 
Cas.  189,  196;  Oakland  R.  Co.  v. 
Oakland,  Brooklyn  &  Fruit  Vale 
R.  Co.,  45  Cal.  365.  Judge  Dillon's 
remarks,  in  reference  to  the  use  of 
streets  by  horse  railways,  although 
not  given  in  discussing  this  partic- 
ular point,  are,  we  think,  pertinent 
in  this  connection.  He  says :  "  The 
author  regards  the  appropriation, 
under  legislative  authority,  of  a 
reasonable  portion  of  a  street  for 
a  horse  railway,  constructed  on  the 
^aduated  surface  of  the  street,  and 
uxcd  under  unmicipal  regulation 
ill  the  ordinary  modi*,  to  be  such  a 


use  as  falls  within  the  purposes 
for  which  the  streets  are  dedicated 
or  acquired  under  the  power  of 
eminent  domain.  When  thus  au- 
thorized and  so  regulated  by  the 
public  authorities  as  not  to  destroy 
the  ordinary  and  usual  street  uses, 
this  is  a  public  use  within  the  fair 
scope  of  the  intention  of  the  pro- 
prietor when  he  dedicates  the 
street  or  is  paid  for  property  to 
be  used  as  a  street.  Such  proprie- 
tor must  be  taken  to  contemplate 
all  improved  and  more  convenient 
modes  of  use  which  are  reasonably 
consistent  with  the  use  of  the 
street  by  ordinary  vehicles  and  in 
the  usual  modes.'*  2  Dill,  on  Mun. 
Corps.    (4th  ed.),  §  722,  p.  869. 

0*  Dooly  Bloik  v.  Salt  Lake  City 
Rap.  Trans.  Co.,  9  Utah.  31,  33  Pac. 
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as  to  the  power  of  the  legislature  over  streets,  said:  "If  this 
position  be  tenable,  then,  in  the  absence  of  special  constitutional 
restrictions,  the  legislature  may  authorize  municipalities  to  de- 
vote the  entire  width  of  a  street  to  railroad  uses,  regardless  of 
the  property  rights  of  abutting  owners,  without  compensation 
for  injury  to  their  property.  This  theory  does  not  appear  to 
be  sustained  by  the  authorities.  The  legislature  may  del^atc 
powers  over  streets  to  municipalities,  but  in  doing  so  it  must 
recognize  the  property  rights  of  private  individuals."  ^^  In  an- 
other case  in  this  same  State  it  was  said:  "  The  permission  to 
such  companies  cannot  confer  upon  them  an  exclusive  right. 
The  rights  so  given  exists  in  common  with  the  right  of  travel 
on  the  streets  in  wagons  and  by  other  vehicles  and  on  horse- 
back and  on  foot  in  all  legitimate  ways.  *  *  *  The  pri- 
vate rights  of  the  owners  and  occupants  of  property  abutting 
on  the  streets  must  also  be  protected,  for  the  law  is  that  such 
abutters  have  an  easement  in  the  street  appurtenant  to  their 
property,  of  which  they  cannot  be  deprived  without  their  con- 
sent or  without  just  compensation  in  pursuance  of  the  law  of 
eminent  domain;  and  the  council  has  the  power  and  it  is  its 
duty  to  say  that  no  more  than  a  reasonable  portion  of  the  street 
shall  be  occupied  by  street  railways,  and  it  has  no  right  to  con- 
sent that  more  shall  be  used.®®  In  New  York  a  street  railway 
is  prohibited  from  extending  or  operating  "  its  road  or  tracks 
in  that  portion  of  any  street "  already  occupied  by  another 
street  railway.*^^  The  phrase  "  portion  of  any  street "  is  con- 
strued as  meaning  not  only  the  space  occupied  by  the  tracks, 
but  the  entire  width  of  the  street  wherever  occupied  by  such 
tracks. ®®  In  Missouri  the  prohibition  by  statute®*  of  the  con- 
struction in  St.  Louis  of  any  street  railway  parallel  to  an  exist- 
ing street  railway  within  three  blocks  of  the  proposed  road,  is 
held  to  have  been  rendered  inoperative,  both  by  the  Constitu- 
tion of  the  State  and  the  powers  conferred  upon  the  city.^ 
And  a  street  railway  should  be  so  constructed  as  not  to  inte^ 

229,  8  Am.  R.  &  Corp.  Rep.  327,  4  »»  Forty-second   St.  &  Grand  St 

Am.  Elec.  Cas.   189,   196.  Ferry    R.   Co.   v.   Thirty-fourth  St 

05  Per  Bartch,  J.  R.  Co.,  52  J.  &  S.  252,  102  N.  Y. 

9«0gden   City   Ry.   Co.   v.  Ogden      691. 

City,   7  Utah,  207,   26   Pac.  288,   3  9»Mo.  Act  of  Jan.  16.  1860. 

Am.  Elec.  Cas.  321.  i  State,  Crow  v.  Lindell  Ry.  Co., 

»7  Railroad  Law  of  N.  Y.,  §   102.       151  Mo.   162,  52  S.  W.  246. 
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fere  unnecessarily  with  the  operation  of  another  company's 
lines.* 

§  402.  Stringing  wires  so  as  to  monopolize  streets. —  While 
an  electrical  company,  when  duly  authorized  to  construct  its 
line  in  the  steets  of  a  city,  thereby  acquires  the  right  to  erect 
poles  and  wires,  where  they  are  a  necessary  part  of  such  line, 
yet  it  only  acquires  the  right  to  erect  such  poles  and  wires  as 
are  necessary  for  the  proper  operation  of  its  system.  Where 
this  result  can  be  obtained  by  the  use  of  one  side  of  a  street  only, 
a  company  should  not  be  allowed  to  string  its  wires  on  both 
sides,  or  to  nm  them  from  one  to  the  other,  in  an  endeavor  to 
obtain  a  monopoly  of  the  street.^ 

§  403.  Laying  of  turnouts  and  switches. —  When  an  elec- 
trical company  is  granted  the  right  to  use  the  streets,  it  acquires 
as  accessory  to  its  franchise  the  right  to  use  such  apparatus  as 
is  necessary  for  the  safe  and  effective  operation  of  its  line.  So 
it  is  held  that  under  an  ordinance  granting  to  a  street  railway 
company  the  right  to  construct  and  operate  its  road  upon  the 
center  of  a  certain  street,  the  company  may  lay  a  switch  in 
addition  to  the  main  track,  where  such  switch  is  necessary,  to 
afford  proper  accommodation  to  the  public*  But  where  a  corpo- 
ration is  by  ordinance  granted  a  franchise  to  construct,  maintain 
and  operate  a  single  electric  street  railway,  and  to  lay 
the  necessary  turnouts  and  switches,  the  privileges  granted 
should  not  be  unduly  extended  and  the  company  cannot,  under 
the  power  granted  to  lay  turnouts  and  switches,  construct  what 
is  in  fact  a  double  track  over  a  part  of  the  line.^ 


2  Fidelity  Trust  &  Safety  Trust 
Co  V.  Mobile  St.  Ry.  Co.,  53  Fed. 
687. 

3  Consolidated  E.  L.  Co.  v.  Peo- 
ple's E.  L.  A  Gas  Co.,  94  Ala.  372, 
10  So.  440,  4  Am.  Elec.  Cas.  255. 

*  Wyoming  v.  Wilkesbarre  &  W. 
S.  R.  Co.  (C.  P.),  8  Kulp  (Penn,), 
113. 

*  Borough  of  Bridgewater  v. 
Beaver  Valley  Traction  Co.  (Pa. 
1906),  63  Atl.  796.  In  this  rase  it 
was  contended  by  the  company  that 


it  had  the  right  to  construct  a 
double  track  over  a  part  of  the  line 
for  a  distance  of  about  five  hundred 
feet.  The  court  said :  "  A  turnout 
in  a  railway  is  a  short  line  of 
track,  having  connection  by  means 
of  switches  with  the  main  track. 
By  means  of  it  a  single  track  road 
may  be  used  by  cars  moving  in 
opposite  directions,  the  turnout 
nfTordlng  accommodation  at  the 
side  of  the  track  for  one  car  while 
the  other  is  passing  over  the  main 
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§  404.  Bids  for  franchise  or  constmction  line  —  Highest  bid- 
der.—  Where  the  charter  of  a  town  provided  that  it  might 
award  franchises  for  the  construction  of  street  railways,  but 
required  that  a  franchise  of  this  nature  should  be  awarded  to 
the  highest  bidder,  it  was  construed  as  meaning  the  highest  cash 
bidder.  So  where  a  franchise  for  the  construction  of  a  street 
railway  was  granted  in  consideration  of  the  placing  by  the 
company  of  a  certain  amount  of  gravel  upon  the  streets,  an 
injunction  restraining  the  construction  of  the  railway  was 
granted,  on  the  ground  that  this  bid  was  not  a  cash  bid.*  In 
Kew  York  in  granting  a  franchise  for  the  construction  of  a 
street  railway,  it  was  held  that  the  common  council  of  Brooklyn, 
New  York,  was  not  compelled  to  award  the  franchise  to  tlie 
highest  bidder  since  the  New  York  Laws  of  1880,^  providing 
that  such  franchises  shall  be  disposed  of  at  auction,  is  confined 
to  New  York  city.®  In  Pennsylvania  it  is  held  that  the  open- 
ing of  bids  and  the  awarding  of  a  contract  by  the  borough  coun- 
cil for  the  construction  of  an  electric  light  plant,  which  had 
been  authorized  by  former  ordinances,  is  not  an  act  of  such  a 
legislative  character  as,  imder  the  Pennsylvania  statutes,®  is  re- 
quired to  be  recorded  in  the  borough  ordinance  books.^^  The 
power  conferred  upon  the  city  of  St.  Louis  to  authorize  by  ordi- 
nance the  construction  of  a  street  railway  without  offering  the 
franchise  at  public  auction,  is  held  not  to  be  affected  by  a  later 


track  at  that  point.  ♦  •  ♦  To 
call  a  track  of  this  length  and  so 
used  a  turnout  is  to  give  the  word  a 
significance  that  it  has  never  been 
allowed,  and  compound  it  with  an- 
other which  means  something  to- 
tally different.  •  •  •  Whether 
the  privileges  of  defendant  com- 
pany should,  for  public  considera- 
tions, be  enlarged  so  as  to  permit 
the  double  track,  is  a  matter  to 
be  determined  by  the  municipal  au- 
thorities. Our  concern  is  to  de- 
termine what  privileges  have  been, 
not  what  ought  to  be,  given,  and 
to  see  that  they  are  not  unduly  ex- 
tended beyond  the  terms  of  the 
grant.  •  ♦  ♦  The  additional 
track  constructed  by  defendant  on 
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Bridge  street  makes  a  double  track 
line  between  the  points  indicated, 
and  is  so  operated.  Defendant  had 
no  legal  right  to  construct  the 
Kame  and  its  continued  mainte- 
nance and  use  is  without  authority 
of  law,"  per  Stewart,  J. 

«  Buckner  v.  Hart,  52  Fed.  Repr. 
835,  affd.,  54  Fed.  925,  5  C.  C.  A. 
I,  4  Am.   Elec.  Cas.  23. 

7  Chap.    65. 

sAdamson  v.  Nassau  Elec.  R. 
Co.,  89  Hun  (N.  Y.),  261,  68  X. 
Y.  St.  R.  851,  34  N.  Y.  Supp.  1073. 

»Penn.  Gen.  Borough  Act  of 
April  3,  1851 ;  Act  of  May  23, 1893. 

loSchenck  v.  Olyphant,  181 
Penn.  St.  191,  37  Atl.  258. 
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statute,"  requiring  the  authorities  of  a  municipality  to  sell 
at  public  auction  the  franchise  or  right  of  way  for  an  electrical 
line  to  the  highest  bidder.*^  In  this  connection  it  is  decided  in 
a  case  in  New  York  that,  where  a  city  is  not  obligated  to  sell 
a  franchise  to  an  electric  company  at  public  auction  the  simple 
fact  that  one  man  or  set  of  men  of  doubtful  or  unknown  finan- 
cial credit  oflFer  to  bid  more  than  a  competing  company  for  a 
franchise  that  is  to  be  of  permanent  benefit  or  detriment  to  the 
citizens  of  the  city,  does  not  require  the  common  council  to  ac- 
cept that  oflFer  if  its  judgment  favors  another  company.^' 


11  Mo.  Act  of  Apnl  9,  1895,  §  1. 

Instate,  Crow  v.  West  Side 
Street  R.  Co.,  146  Mo.  155,  47  S. 
W.   959. 

18  Barhite  v.  Home  Teleph.  Co., 
60  App.  Div.  (N.  Y.)  25,  63  N.  Y. 
Supp.  659,  7  Am.  Elee.  Cas.  75.  It 
waa  said  in  this  case:  "That  body 
was  intrusted  with  an  important 
duty  and  in  its  performance  had  a 
wide  discretion.  ♦  •  •  The  lar- 
ger sum  bid  in  this  case  was  not 
the  all  controllingj  determining  fao- 

43 


tor.  Other  circumstances  entered 
into  the  question,  and  the  body  in- 
trusted with  the  granting  of  this 
franchise,  in  the  fulfillment  of  its 
obligations  to  its  constituency,  was 
bound  to  weigh  all  the  various  con- 
siderations and  then  to  decide  what 
was  for  the  best  interests  of  the 
city,  and  when  that  decision  was 
reached  and  made  effectual  by  the 
agreement,  its  action  could  not  be 
disturbed,"  per  Spring,  J. 
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406. 


408. 


400. 


Electric  street  railway 
crossing  tracks  of  an- 
other  street   railway. 

Nature  of  right  of  railroad 
in  street  it  crosses. 
407.  Electric  railway  crossing 
railroad  tracks  not  a 
taking  of  private  prop- 
erty. 

Electric  railway  crossing 
steam  railroad  at  grade 
— Hight  subject  to  police 
power* 

Electric  railway  crossing 
steam  railroad  —  Must 
construct  line  so  as  not 
to  interfere  with  opera- 
tion of  railroad. 

Electric  railway  crossing 
tracks  of  railroad  —  Sub- 
ject to  rules  governing 
travelers. 
410a.  Electric  street  railway 
crossing  bridge  over  rail- 
road tracks. 
410b.  Application  to  define  mode 
of  crossing  —  Must  show 
authority. 


410. 


§  410c.  Power  of  court  to  deter- 
mine necessity  of  cross- 
ing. 

411.  Avoidance  of   grade  cross- 

ing. 

412.  Crossing  steam   railroad  — 

Statutory  provisions  as 
to  —  Decisions. 

413.  Electric     railway    crossing 

steam  railroad  —  Mode 
agreed  upon  —  Injuns 
tion. 

414.  Electric     railway     crossing 

steam  railroad  -—  Char- 
ter rights  not  affected 
by  subsequent  general 
law. 
416.  Grade  crossing  —  When 
court   may  order. 

416.  Grade  crossing  —  Contract 

between  companies  as  to. 

417.  Grade   crossing  —   Injunc- 

tion —  Vacating  of. 

418.  Telephone    across    railroad. 

419.  Telegraph       wires       across 

railroad. 


§  405.  Electric  street  railway  crossing  tracks  of  another 
street  railway. —  An  electric  street  railway,  where  it  has  re- 
ceived the  necessary  authority  and  has  complied  with  all  the 
requirements  of  the  law,  may  construct  its  tracks  across  the 
tracks  of  another  street  railway  at  grade.  The  fact  that  one 
street  railway  is  earlier  in  its  occupation  of  the  street  than  an- 
other does  not,  of  itself,  confer  upon  it  any  such  right  as  will 
enable  it  to  obtain  an  injunction  restraining  the  later  oompanv 
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from  crossing  its  tracks.  Where  both  have  received  grants  to 
construct  their  lines  in  the  streets  of  a  municipality  and  have 
complied  with  all  the  requirements  of  the  statute  and  terms  of 
the  grant,  they  stand  on  an  equal  footing,  so  far  as  their  rights 
to  use  the  streets  are  concerned,  and  a  claim  by  the  earlier 
company  that  its  consent  as  an  abutting  owner  is  necessary  to 
enable  such  other  company  to  cross  its  tracks  at  grade,  will  not 
be  sustained.^  Where  a  company  has  constructed  tracks  in 
the  streets,  and  possibly  apparatus  for  the  operation  of  its  road, 
it  thereby  acquires  certain  property  rights  in  such  track  and 
apparatus,  and  the  above  rule  should  not  be  so  extended  as  to 
confer  the  right  to  cross  tracks  of  another  company  without 
reference  to  the  fact  of  materially  impairing  the  operation  of 
such  company's  road.  But,  though  any  of  the  methods  of 
crossing,  which  the  safety  and  "convenience  of  the  public  re- 
quire, may  involve  interference  with  the  wires  of  the  other 
company  and  necessitate  a  joint  use  of  tracks  and  wires  at  such 
crossing,  this  will  not  entitle  the  other  company  to  compensa- 
tion.^ Where  such  crossing  could  not  be  made  a  subject  of 
agreement  between  the  companies  or  has  not  been  satisfactorily 
adjusted  by  municipal  regulation  and  control,  the  courts  would 
probably,  where  it  materially  impaired  the  rights  of  the  com- 
pany earlier  in  its  occupation,  restrain  the  construction  of  such 
crossing  until  some  agreement  had  been  reached  by  the  com- 
panies, or  the  municipal  authorities  had,  in  the  exercise  of 
their  power  over  streets,  regulated  and  prescribed  the  mode  of 
crossing. 

§  406.  Nature  of  right  of  railroad  in  street  it  crosses. —  The 
right  which  a  steam  railroad  obtains  in  a  street  or  highway 
which  it  crosses  is  merely  a  right  to  construct  its  tracks  across 
the  same  and  operate  its  road  thereon,  the  street  or  highway 
still  being  subject  to  any  and  all  the  lawful  uses  to  which  it 
may  be  put ;  and  the  fact  that  a  railroad  has  been  granted  the 
right  to  construct  a  crossing  at  grade  confers,  as  a  general  rule, 
no  greater  rights  in  the  street  than  is  possessed  by  the  individ- 
ual traveler,  or  by  a  corporation  authorized  by  the  state  to 

t  Scranton  A  P.  Traction  Co.  v.  2  Consolidated  Tract.  Co.  ▼.  8onth 

Delware  k  H.  Canal  Co.,   1   Super.       Orange  &  M.  Tract.   Co.,  66  N.  J. 
Ct.     (Penn.)    409.  Eq.  669,  40  All.  16. 
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§  405.  Eleotrio  street  railway  orosring  tracks  of  another 
street  railway.— An  electric  street  railway,  where  it  has  re- 
ceived the  necessary  authority  and  has  complied  with  all  the 
requirements  of  the  law,  may  construct  its  tracks  across  the 
tracks  of  another  street  railway  at  grade.  The  fact  that  one 
street  railway  is  earlier  in  its  occupation  of  the  street  than  an- 
other does  not,  of  itself,  confer  upon  it  any  such  right  as  will 
enable  it  to  obtain  an  injunction  restraining  the  later  company 
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from  crossing  its  tracks.  Where  both  have  received  grants  to 
construct  their  lines  in  the  streets  of  a  municipality  and  have 
complied  with  all  the  requirements  of  the  statute  and  terms  of 
the  grant,  they  stand  on  an  equal  footing,  so  far  as  their  rights 
to  use  the  streets  are  concerned,  and  a  claim  by  the  earlier 
company  that  its  consent  as  an  abutting  owner  is  necessary  to 
enable  such  other  company  to  cross  its  tracks  at  grade,  will  not 
be  sustained.^  Where  a  company  has  constructed  tracks  in 
the  streets,  and  possibly  apparatus  for  the  operation  of  its  road, 
it  thereby  acquires  certain  property  rights  in  such  track  and 
apparatus,  and  the  above  rule  should  not  be  so  extended  as  to 
confer  the  right  to  cross  tracks  of  another  company  without 
reference  to  the  fact  of  materially  impairing  the  operation  of 
such  company's  road.  But,  though  any  of  the  methods  of 
crossing,  which  the  safety  and  convenience  of  the  public  re- 
quire, may  involve  interference  with  the  wires  of  the  other 
company  and  necessitate  a  joint  use  of  tracks  and  wires  at  such 
crossing,  this  will  not  entitle  the  other  company  to  compensa- 
tion.^ Where  such  crossing  could  not  be  made  a  subject  of 
agreement  between  the  companies  or  has  not  been  satisfactorily 
adjusted  by  municipal  regulation  and  control,  the  courts  would 
probably,  where  it  materially  impaired  the  rights  of  the  com- 
pany earlier  in  its  occupation,  restrain  the  construction  of  such 
crossing  until  some  agreement  had  been  reached  by  the  com- 
panies, or  the  municipal  authorities  had,  in  the  exercise  of 
their  power  over  streets,  regulated  and  prescribed  the  mode  of 
crossing. 

§  406.  Nature  of  right  of  railroad  in  street  it  crosses. —  The 
right  which  a  steam  railroad  obtains  in  a  street  or  highway 
which  it  crosses  is  merely  a  right  to  construct  its  tracks  across 
the  same  and  operate  its  road  thereon,  the  street  or  highway 
still  being  subject  to  any  and  all  the  lawful  uses  to  which  it 
may  be  put ;  and  the  fact  that  a  railroad  has  been  granted  the 
right  to  construct  a  crossing  at  grade  confers,  as  a  general  rule, 
no  greater  rights  in  the  street  than  is  possessed  by  the  individ- 
ual traveler,  or  by  a  corporation  authorized  by  the  state  to 

t  Scranton  A  P.  Traction  Co.  v.  2  Consolidated  Tract.  Co.  ▼.  South 

Del  ware  k  H.  Canal  Co.,  I  Super.  Orange  &  M.  Tract.  Co.,  66  N.  .F. 
Ct.     (Penn.)    400.  £q.  560,  40  Atl.  15. 

676 


§408 


CONSTRUCTION  ACKOSS  STREET 


law  to  cross  the  tracks  of  a  steam  railroad  at  grade,  using  such 
safeguards  as  were  prescribed  by  statute,  in  such  cases,  the 
court  refused  to  grant  an  injunction  or  to  order  diflFerent  safe- 
guards from  those  prescribed  by  law.**  The  court  said:* 
"  Under  our  general  equity  powers,  conferred  by  the  Pub- 
lic Statutes,  chapter  151,  section  4,  we  are  of  opinion, 
that  when  a  street  railway  corporation  is  constructing  its  road, 
in  accordance  with  the  powers  conferred  upon  it  by  its  charter, 


ford  K.  Co.  V.  Bridgeport  Tract. 
Co.,  65  Conn.  410,  32  Ail.  953,  5 
Am.  Elec.  Cas.  246.  The  court 
said:  "The  legislature  has  deem- 
ed it  proper  to  allow  the  construc- 
tion of  electric  railways  in  certain 
streets   of  the  city  of   Bridgeport. 

•  *  *  In  full  view  of  the  danger 
attending  a  grade  crossing  of  the 
plaintiff's  by  the  defendants'  road 
on  Fairfield  avenue,  it  has  deemed 
it  for  the  public  interest  to  permit 
its  construction;  and  it  was  no 
inore  bound  to  provide  for  compen- 
sation to  the  plaintiff  for  the  in- 
jury it  may  suffer  than  to  provide 
for  it  in  favor  of  any  individual 
who  may  have  occasion  to  cross  de- 
fendants* tracks  at  the  hazard  of  a 
possible    collision     with     its    cars. 

•  *  ♦  The  plaintiff  took  the  risk 
of  suffering  such  an  inconvenience 
or  peril  when  it  elected  to  build  its 
rond  over  Fairfield  avenue  at  grade. 
Such  a  crossing  in  the  center  of  a 
busy  city  was  a  source  of  danger 
before  the  defendants'  charter  was 
granted.  The  defendants'  charter 
does  not  create  a  danger  so  much 
as  increase  a  danger;  and  as  it  is 
one  incident  to  the  lawful  use  of 
the  highway,  the  plaintiff  suffers 
nothing  which  it  should  not  have 
contemplated  as  possible  when  it 
made  its  original  location,  and 
nothing  to  which  such  a  location 
did  not  necessarily  make  it  sub- 
ject.    The  impairment  of  its  prop- 
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erty,  the  interference  with  the  ac- 
customed   and    necessary    operation 
of  its  road,  and  the  danger  to  the 
lives  of  those  whom  it  transports, 
presents  simply  a  case  of  damnum 
absque    injuria,"    per    Baldwin,  J. 
This  action  was  in   the  nature  of 
an  injunction   to   restrain  an  elec- 
tric    railway     from     crossing    the 
tracks  of  a  steam  railway  at  grade, 
it  being  claimed   that  it  interfered 
with  the  operation  of  the  road  and 
endangered    the    lives    of    its    pas- 
sengers.     It    appeared    that    there 
had  been  compliance  with  the  laws 
of  the  State  in  acquiring  the  right 
to  construct  a  street  railway,  and 
that  in  the  exercise   of  the  police 
power  the  State  had  prescribed  and 
regulated    the    manner   of   cros!»ing 
the   tracks,    which    the   street  rail- 
way   company    had    accepted,   and 
proposed  to  act  in  accordance  with. 
The    injunction   was    refused.     See 
also  Chicago  &   Calumet  Terminal 
Ry    Co.    V.    Whiting,    Hammond  & 
East  Chicago  St.   R.  Co.,  139  Ind. 
297,  38  N.  £.  604,  5  Am.  Elec  Cas. 
247;    Penn.    R.    Co.    v.    Suburban 
Rap.    Trans.    Co.     (Allegheny    Co. 
Com.  PL,  1892),  1  Penn.  Dist.  Rep. 
636,  4  Am.  Elec  Cas.  250. 

8  Old  Colony  R,  Co.  v.  Rockland 
&  Abingdon  St.  Ry.  Co.,  161  Ma.ss. 
416,  37  N.  E.  370,  5  Am.  Elec  Cas. 
233. 

•  Per  Lathrop,  J. 
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over  a  location  granted  to  it  by  the  selectmen  of  a  town,  and  is 
using  or  intending  to  use  the  safeguards  pointed  out  by  the 
statutes  of  the  Commonwealth,  we  have  no  power  to  say  that  it 
must  use  other  and  diiferent  safeguards.  The  whole  subject- 
matter  is  regulated  by  the  legislature.  Our  duty  is  merely  to 
see  that  the  law  is  complied  with,  and  not  to  interfere,  unless 
either  the  Constitution  or  the  law  requires  us  to  do  so."  In 
Pennsylvania,  however,  it  has  been  held  that,  where  such  a 
crossing  would  be  exceedingly  dangerous,  an  injunction  will  be 
granted  to  restrain  its  construction,  under  power  conferred  on 
the  court  by  statute,  to  regulate  grade  crossings  and  to  prevent 
them,  where  readily  practicable.^®  If,  however,  a  street  rail- 
way should  attempt  to  construct  its  line  across  that  of  the  steam 
railroad,  without  proper  autliority  for  such  act,  not  only  might 
it  be  restrained  in  an  action  by  the  state,  but  the  railroad  com- 
pany might  also  avail  itself  of  the  same  remedy,  by  reason  of 
the  duty  which  it  owes  to  the  state,  to  niaintain  its  road  at 
such  crossing  in  uninterrupted  use  under  safe  conditions.*^ 

§  409.  Electric  railway  crossing  steam  railroad  —  Hnst  con- 
struct line  so  as  not  to  interfere  with  operation  of  railroad. —  An 
electric  railway  in  crossing  the  tracks  of  a  steam  railroad  should 
so  construct  its  line  as  not  to  impair  or  materially  interfere 
with  the  operation  of  the  steam  railway.  While  the  latter  in 
constructing  its  tracks  across  a  street  or  highway  obtains  such 
right  subject  to  the  easement  of  the  public  therein,  and  to  the 
proper  and  legitimate  uses  to  which  such  street  or  highway  may 
be  put,  yet  it  is  entitled,  having  constructed  its  line,  relying 
upon  its  grant  of  power  so  to  do,  to  the  rights  granted  by  its 


10  Penn.  R.  Co.  v.  Braddock  Elec. 
Ry.  Co.,  152  Penn.  St.  116,  25  AtL 
785.  In  this  case  it  appeared  that 
the  crossing  at  the  point  proposed 
would  seriously  interfere  with 
plaintiff's  signal  system  and  that 
an  overhead  crossing  could  he  con- 
structed at  a  street  only  a  short 
distance  away  and  at  small  cost. 
It  had  been  held  in  the  court  below 
that  authorization  to  street  rail- 
way *•  to  cross  at  grade "  any  rail- 
road   authorized     it    to    construct 


such  crossing.  But  it  was  held  in 
the  Supreme  Court  that  this  right 
was  subject  to  the  power  conferred 
on  the  court  in  reference  to  grade 
crossings.  But  see  Penn.  R.  Co. 
V.  Suburban  Rapid  Trans.  Co.  (Al- 
legheny Co.,  Penn.  Com.  Pleas, 
1892),   I   Penn.  Dist.   Rep.  630. 

11  New  York,  New  Haven  &  Hart- 
ford R.  Co.  V.  Bridgeport  Traction 
Co.,  65  Conn.  410,  5  Am.  Elec.  Cas. 
249,  32  Atl.    053,  per  Baldwin,  J. 
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franchise,  and  should  not  be  obstructed  in  the  proper  and  neces- 
sary operation  and  maintenance  of  its  system.  The  fact  that 
a  street  railway  is  a  proper  street  use  will  not  entitle  it  to  so 
construct  its  line  across  the  tracks  of  a  steam  railroad  as  to 
substantially  interfere  with  or  obstruct  the  latter  in  the  enjoy- 
ment of  the  foregoing  rights.  It  has  been  said  by  the  court 
in  a  case  in  Connecticut,  that  a  steam  railroad  "  holds  its  right 
of  way,  charged  with  the  performance  of  a  public  trust  for  its 
continuous  use  for  public  accommodation.  Its  railroad  is  a 
great  avenue  of  communication,  between  one  part  of  the  State 
and  another,  and  between  this  and  other  states.  Any  impedi- 
ment to  its  safe  and  proper  use  is  a  matter  of  public  concern,  not 
to  be  measured  by  money  or  dealt  with  on  the  footing  of  a  claim 
for  damages."  ^^  So,  where  it  is  proposed  to  construct  an  ove^ 
head  trolley  across  the  tracks  of  a  steam  railroad,  the  wires 
should  be  suspended  at  sufficient  height  to  permit  the  free  oper- 
ation of  the  railroad. ^^  And  where  the  proper  authorities  have 
prescribed  the  minimum  height  at  which  trolley  wires  shall  be 
suspended  at  grade  crossings,  and  such  height  is  reasonable  and 
necessary  for  the  proper  operation  of  the  railroad  and  the  safety 
of  its  employees,  the  wires  should  be  suspended  at  the  height 
required.  If  suspended  at  a  less  height  it  is  held  that  the  rail- 
road company  may  cut  and  remove  them.^*  In  prescribing 
the  height  at  which  wires  are  to  be  suspended  in  such  cases,  it 
is  held  that  the  authorities  have  no  arbitrary  power  to  fix  the 
height  in  the  absence  of  any  showing  that  a  less  height  is  insuf- 
ficient to  prevent  any  danger  to  the  employees  of  the  railroad.^' 
A  street  railway  company  will  not,  however,  be  liable  for  an 
injury  sustained  by  an  employee  of  the  railroad  company  as  a 
result  of  a  contact  with  its  wires  while  on  top  of  a  railway  ear 


12  New  York,  New  Haven  &  Hart- 
ford R.  Co.  v.  Bridgeport  Traction 
Co.,  65  Conn.  410,  5  Am.  Elec.  CaB. 
248,  32  Atl.  953,  per  Baldwin,  J. 

isErslew  v.  New  Orleans,  etc., 
Co.,  49  La.  Ann.  86,  21  So.  153; 
Saginaw  Union  St.  Ry.  Co.  v. 
Michigan  Central  R.  Co.,  91  Mich. 
657,  4  Am.  Elec.  Caa.  243,  52  N. 
W.  49;  West  Jersey  R.  Co.  v.  Cam- 
den, Gloucester  &  Woodbury  Ry. 
Co.,  52  N.  J.  Eq.  31,  5  Am.  Elec. 
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Cas.  137,  29  Atl.  423;  Morris  & 
Essex  R.  Co.  v.  Newark  Pass.  Ry. 
Co.,  51  N.  J.  Eq.  379,  29  All.  184, 
5  Am.  Elec.  Cas.  229. 

14  Saginaw  Union  St.  Ry  Co.  v. 
Michigan  Central  R.  Co.,  91  Mich. 
657,  52  N.  W.  49,  4  Am.  Elec.  Caa. 
243. 

IB  Saginaw  Union  St.  Ry.  Co.  v. 
Michigan  Central  R.  Co.,  91  Mich. 
657,  52  N.  W.  49,  4  Am.  Elec.  (^ 
243. 


KAILWAYS    AND    RAILROADS.  §§  410~410b 

where  the  person  injured  was  guilty  of  contributory  negligence, 
though  the  street  railway  coftipany  may  have  been  negligent 
in  permitting  its  wires  to  be  suspended  too  low.^® 

§  410.  Electric  railway  crossing  tracks  of  railroad  —  Subject 
to  rules  goyeming  travelers. —  A  street  railway,  however,  though 
duly  authorized  to  cross  a  steam  railway  at  grade,  is  subje^ 
to  the  same  requirement  as  other* travelers.  Its  right  to  us* 
the  street  at  such  point  for  crossing  the  tracks  is  to  be  exer- 
cised in  conformity  with  the  requirements  which  the  railroad 
right  of  way  imposes  upon  all  travelers,  that  is  of  stopping  and, 
if  necessary,  looking,  listening  and  yielding  the  right  of  way.*^ 

§  410a.  Electric  street  railway  —  Crossing  bridge  over  rail- 
road tracks. —  Where  the  crossing  of  a  highway  by  the  tracks  of 
a  steam  railroad  through  a  cut  render  the  bridging  of  the  cut 
necessary,  such  bridge  becomes  a  part  of  the  highway.  And  in 
such  a  case  the  railroad  company  is  not  an  abutting  land-owner 
within  the  meaning  of  a  rule  of  law  that  an  electric  railway 
upon  a  country  highway  constitutes  an  additional  servitude  upon 
the  fee  which  cannot  be  imposed  upon  it  against  the  will  of  the 
owTier  of  the  land.^® 

§  410b.  Application  to  define  mode  of  crossing  —  Hust  show 
authority. — In  New  Jersey,  where  an  application  is  made  to  a 
court  of  chancery  to  dotine  the  mode  in  which  one  railroad  may 
cross  another,  it  must  be  shown  by  the  petitioner  that  it  has  the 
requisite  authority  and  right  to  construct  its  road.  So  it  was 
decided  that  such  an  application  should  be  dismissed  where  it 
did  not  appear  that  the  petitioners'  right  to  construct  the  road 
was  complete,  in  that  it  failed  to  show  a  consent  of  frontage 
property  o^vners  under  the  statute  of  1896  sufficient  to  clothe 
the  township  committee  with  jurisdiction  to  pass  the  ordinance 
granting  permission  for  the  construction  of  such  line.^® 

i«  Danville    Street    Car    Co.     v.  is  North  Pennsylvania   R.  Co.  v. 

Watkins,  97  Va.  713,  34  S.  E.  884.  Inland    Traction    Co.,   205    Pa.    St. 

lowest   Jeresey   R.   Co.   v.    Cam-  579,   55  Atl.    774. 

den,    Gloucester    &    Woodbury    Ry.  J » Mercer  County  Traction  Co.  v. 

Co.,  62  N.  J.  Eq.  31,  29  Atl.  423,  United   New   Jersey   R.   A;   C.   Co., 

5  Am.  Elec.  Cas.  145.  (N.  J.  1905),  61  Atl.  461. 
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§  410c.     Power  of  court  to  determine  necessity  of  OTOoaing.— 

Where  power  is  expressly  conferred  by  statute  upon  any  rail- 
road to  cross  any  other  railroad,  the  question  of  the  necessity 
has  been  determined  by  the  legislature  and  commissioners  with 
authority  to  determine  the  place  at,  and  manner  in,  which  grade 
or  other  crossings  shall  be  made,  have  no  power  to  determine  this 
^estion,  nor  has  the  court  any  power  to.  And  in  such  a  caae 
it.  is  no  defense  to  a  petition  for  the  appointment  of  commission- 
ers to  determine  the  question  of  crossing  on  a  proposed  route  of 
an  interurban  street  railway  that  the  railroad  company  offered 
to  let  the  street  railway  company  enter  the  city  over  certain 
portions  of  its  tracks.^® 

§  411.  Ayoidance  of  grade  crossing. —  In  Pennsylvania  it  is 
provided  by  statute,  that  a  grade  crossing  of  one  railroad  by 
another  shall  be  avoided  wherever  "  reasonably  practicable,"  *^ 
Several  cases  have  arisen  in  this  State  as  to  when  such  avoid- 
ance is  reasonably  practicable.  It  is  said  that  many  different 
factors  enter  into  the  consideration  of  this  question,  such  as 
the  character  of  the  street  which  the  steam  railroad  crosses, 
and  on  which  the  street  railway  proposes  to  lay  its  tracks,  the 
character  of  the  two  roads,  the  necessary  interference  with 
improvements  and  the  injury  to  property,  and  facts  of  a 
similar  nature.^  So  also,  if  the  cost  of  avoiding  a  grade  cross- 
ing is  so  great  as  to  prevent  the  construction  of  the  street  rail- 
way, such  fact  is  an  important  element  in  deciding  the  ques- 
tion, ^^  and  in  such  case  the  construction  of  the  crossing  at  grade 
is  properly  allowed.**  It  is  held  that  a  street  railway  company 
may,  if  it  so  desires,  diverge  from  the  street  or  highway  for  the 
purpose  of  constructing  its  tracks  across  private  property,  which 
it  has  acquired  for  such  purpose,  in  order  to  avoid  a  grade 
crossing 


26 


20  In  re  Eastern  Wisconsin  Ry.  & 
Light  Co.  (Wis.  1906),  107  N.  W. 
406,  decided  under  Wis.  Kev.  St. 
189S,  Bubd.  6,  §  1828. 

2iPenn.  Act,  June  11,  1871,  §  2. 

22  Perkiomen  R.  Co.  v.  CoUege- 
ville  Elec.  St.  Ry.  Co.  (C.  P., 
Penn.),  14  Mont.  Co.  Law  Rep.  13. 
See    Williams    Valley    R.    Co.    v. 
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Lykens  &  W.  Valley  St.  R.  Co.,  192 
Pa.  St.  652,  44  Atl.  46. 

28  Perkiomen  R.  Co.  v.  CoUege- 
ville  Elec.  St.  Ry.  Co.  (C.  P., 
Penn.),  14  Mont.  Co.  Law  Rep.  13. 

2*Scranton  &  P.  Traction  Co.  v. 
Delaware  &  H.  Canal  Co.,  1  Super. 
Ct.    (Penn.)    409. 

25  Pennsylvania   R.   Co.   v.  Glen- 
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§  412.  Crossing  steam  railroad  —  Statutory  provisions  as  to 
—  Decisions. —  Where  the  line  of  a  street  railway,  as  proposed,  is 
in  two  villages,  it  is  not  a  condition  precedent  to  a  proceeding 
under  the  New  York  laws,^®  for  permission  to  cross  the  tracks 
of  a  steam  railroad,  that  the  consent  of  the  local  authorities  of 
each  village  be  obtained,  the  consent  of  the  town  being  suf- 
ficient.*^ An  order  authorizing  such  crossing  is  not  conclusive, 
in  an  action  under  the  same  statute  to  procure  permission  to 
cross  the  tracks  of  another  company,  which  had  been  made  a 
party  in  the  former  proceeding,  and  was  interested  in  the  tracks 
sought  to  be  crossed  in  that  proceeding,  but  filed  no  answer,  as 
to  the  performance  of  all  conditions  precedent  necessary  to 
authorize  the  former  action.*®  Under  the  New  York  law  the 
consents  of  the  local  authorities  and  of  abutting  owners  are 
required  to  enable  a  street  railway  company  to  construct  its 
line,*®  and  such  consents  are  conditions  precedent,  compliance 
with  which  is  necessarj'  in  order  to  maintain  the  foregoing  pro- 
ceeding.^^ An  earlier  statute  in  Xew  York,^*  which  provided 
that  in  case  of  the  failure  of  two  railroads,  whose  lines  intersect, 
to  agree  as  to  the  compensation  and  manner  and  mode  of  cross- 
ing, application  might  be  made  for  the  appointments  of  com- 
missioners to  determine  those  points,  has  been  held  to  apply  to 
the  crossing  of  the  tracks  of  a  steam  railroad  by  an  electric 
street  railway.^*  Under  the  New  Jersey  statute  the  chancellor 
has  power  to  specify  the  mode  in  which  the  crossing  of  a  steam 


wood  &  D.  Elec.  St.  R.  Co..  184 
Penn.  St.  227,  39  Atl.  80,  41  Week. 
N.  of  Cas.  441.  But  see  Perkionien 
R.  Co.  V.  Collegeville  Elec.  St.  R. 
Co.  (C.  P.,  Penn.),  14  Mont.  Co. 
Law.   Rep.  13. 

2«  N.  Y.  Laws  of  1893,  chap.  239, 
law  permitting  application  to  court, 
in  case  of  failure  of  street  railway 
and  steam  railroad  to  agree  a:s  to 
mode,  etc.,  of  crossing,  for  the  ap- 
pointment of  commissioners  to  de- 
termine the  question  of  crossing, 
mode,  manner,  compensation,  etc. 

2T  Geneva  AW.  R.  Co.  v.  New 
York  C.  &  H.  R.   R.  Co.,  24  App. 


Div.  (N.  Y.)  335,  48  N.  Y.  Super. 
842. 

28  Geneva  &  W.  R.  Co.  v.  New 
York  C.  &  H.  R.  R.  Co.,  24  App. 
Div.  (N.  Y.)  335,  48  N.  Y.  Supp. 
842. 

20  New  York  Railroad  Law,  §  91. 

30  Geneva  &  W.  R.  Co.  v.  New 
York  C.  &  H.  R.  R.  Co.,  24  App. 
Div.  (N.  Y.)  335,  48  N.  Y.  Supp. 
842. 

31  Laws  of  1892,  c.  565,  §  12. 

32  Port  Richmond  &  Prohibition 
Park  R.  Co.  v.  Staten  Island  Rap. 
Trans.  Ry.  Co.,  71  Hun  (N.  Y.), 
179,  4  Am.  Elec.  Cas.  239.  aflfd., 
144  N.  Y.  445,  39  N.  E.  392. 
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by  an  electric  railway  shall  be  made.**"*     But  it  is  held  that 
under  this  statute  he  has  no  power  to  require  the  construction 
of  a  derailing  switch  by  the  steam  railroad.^*     Under  a  statute 
conferring  the  right  upon  street  railway  companies  to  cross  any 
railroad  at  grade,  but  conferring  no  express  power  of  eminent 
domain,^*  a  street  railway  merely  has  the  right  of  crossing,  but 
cannot  go  beyond  this  and  appropriate  any  land  which  the  rail- 
road owns  in  fee.**     The  Pennsylvania  Act  of  1871,^^  enjoin- 
ing upon  courts  of  equity  the  duty  of  prescribing  the  mode  of 
crossing  of  railroads  by  other  railroads  in  such  manner  as  will 
least  cause  injury  to  the  rights  of  the  railroads  sought   to  be 
crossed,  and  authorizing  such  courts  to  prevent  grade  crossings, 
if  reasonably  practicable,  is  held  to  apply  to  electric  railways.*® 
Under  another  New  Jersey  statute  as  to  the  construction  of  a 
crossing,  above  or  underneath  the  tracks  of  a  steam  railway  by 
an  electric  street  railway,  provisions  are  made  giving  power  to 
depress  or  elevate  the  grade  of  the  streets  as  directed  by  the 
chancellor,  and  also  providing  for  damages  to  abutting  owners.** 

§  413.  Eleotrio  railway  crossing  steam  railroad  —  Mode 
agreed  upon  —  Injunction. —  Where  an  electric  street  railway 
and  a  steam  railroad  have  agreed  upon  a  mode  of  crossing,  and 
in  conformity  with  the  plan  agreed  upon,  the  electric  railway 
company  has  partly  constructed  such  crossing,  and  has  been  to 
a  large  expense  in  the  construction  thereof,  relying  upon  the 
agreement,  the  latter  company  will  not  be  enjoined  from  com- 
pleting the  crossing,  where  it  appears  that  the  injury  to  the 
railroad  is  purely  infinitesimal.'*^ 

§  414.  Electric  railway  crossing  steam  railroad  —  Charter 
rights  not  affected  by  subsequent  general  law. —  Where  a  special 

M  2  N.  J.  Gen.  Stat.,  p.  2717.  »7  Act  of  June  Ist,  §  2. 

«*  New   York  A  L.   B.    R.  Co.   v.  »» Scranton  &  P.  Traction  Ck).  t. 

Atlantic  HighlandB,  R.  B.  &  L.   B.  Delaware  &  H.  Canal  Co.,  1  Super. 

Elec.   R.  Co.,  55  N.  J.  Eq.  622,  37  Ct.    (Penn.)    409. 

Atl.  736,  revg.  35  Atl.  387.  30  Laws  of  N.  J.,  1899,  ebap.  Ill, 

85  P.  L.   (Penn.)   211,  Act  of  May  §   1. 

14,    1889.  40  Penn  R.  Co.  v.  Glenwood  &  D. 

»•  Trenton  Cut-Oflf  R.  Co.  v.  New-  Elec.  R.  Co.,  184  Penn.  St.  227,  39 

town    Elec.    St.    Ry.    Co.,    8    Penn.  Atl.   80,  41   Week.  N.  of  Cas.  441. 
Dist.  Rep.  549. 
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or  local  statute  has  been  passed,  providing  for  a  certain  case  or 
class  of  cases,  the  subsequent  enactment  of  a  general  statute, 
which,  but  for  the  existence  of  a  special  law,  would  include  the 
ease  or  cases  provided  for  by  it,  does  not  operate  to  repeal  or 
amend  the  particular  law,  unless  it  is  manifest  that  it  was  the 
intention  of  the  legislature  to  repeal  it/^  In  conformity  with 
the  above  rule,  if  an  electric  street  railway,  between  the  time 
of  the  enactment  of  a  statute  providing  that  no  street  railway 
shall  cross  the  tracks  of  a  steam  railroad,  except  upon  applica- 
tion to,  and  approval  of,  the  railroad  commissioners,  and  the 
going  into  effect  of  such  statute,  is  by  its  charter,  granted  in 
such  interval,  given  an  absolute  right  to  cross  the  tracks  of  a 
steam  railroad,  its  rights  will  be  controlled  by  the  charter,  and 
not  by  the  general  law,  except  so  far  as  the  charter  provides  for 
the  application  of  the  general  statutes.'** 

§  415.  Grade  crossing  —  When  court  may  order. —  A  court 
which  by  its  receiver  is  in  possession  of  a  railroad,  may  confer 
upon  an  electric  street  railway  the  right  of  constructing  and 
maintaining  its  line  across  the  tracks  of  such  railroad,  where 
there  appears  to  be  no  sufficient  cause  why  such  right  should  not 
be  granted,  nor  any  statute  preventing  the  court  from  author- 
izing such  crossing,  and  where  it  appears  that  to  refuse  such 
right  would  prevent  the  completion  of  a  desirable  public  work."** 

§  416.  Orade  crossing  —  Contract  between  companies  as  to. — 
An  electric  railway  and  a  steam  railroad  may  provide  by  con- 
tract for  the  maintenance  of  certain  precautions  at  grade  cross- 
ings, and  each  will  be  bound  by  the  terms  of  the  contract. 
So  where  the  superintendent  of  an  electric  street  railway  en- 
tered into  a  contract,  on  behalf  of  the  company,  with  a  steam 
railroad  company,  to  pay  half  the  cost  of  gates  at  a  crossing  of 
the  tracks  of  the  two  companies  and  also  half  the  expense  of  a 
watchman,  and  in  pursuance  of  such  contracts  the  street  rail- 
way company  paid  one-half  the  cost  of  such  gates  and  part  of 

41  State  V.    Stoll,    17    Wall.    (U.  iord  R.  Co.  v.  Bridgeport  Traction 

S.)    425,   436;    Matter   of   Commis-  (o.,  65  Conn.  410,   32  Atl.  953,  o 

sionera  of  Central  Park,   50  N.   Y.  Am.   Elec.   Cas.  246. 

493,  497.  43  Stewart  v.  Wisconsin  Cent.  Co. 

«New  York,  New  Haven  &Hart-  (C.  C.   W.  D.  Wis.),  89  Fed.  617. 
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the  expenses  of  the  watchman,  it  was  held  that  by  thus  con- 
firming the  contract,  it  was  bound  thereby.** 

§  417.     Grade  crossing  —  Injunction  —  Vacating  of. —  Where 

an  interlocutory  injunction  has  been  granted  by  which  a  street 
railway  company  has  been  restrained  from  constructing  its 
tracks  across  those  of  a  steam  railroad,  it  is  held  that  the  court 
will  not  continue  such  injunction  in  force,  merely  because  of 
the  contingency  that  compensation  may  be  required  for  such 
crossing,  but  the  injunction  may  be  vacated  upon  the  giving 
of  a  bond  for  the  payment  of  whatever  compensation  may  be 
required.**' 

§  418.  Telephone  across  railroad.—  The  fact  that  by  the  con- 
struction of  a  telephone  line  across  a  railroad  right  of  way, 
such  line  would  be  less  exposed  to  danger  from  storms,  and 
might  be  constructed  in  a  straight  line  and  at  a  less  expense,  is 
not  a  necessity  which  will  authorize  the  appropriation  of  a 
portion  of  the  railroad's  right  of  way.*® 

§  419.  Telegraph  wilrcs  across  railroad. —  If,  in  the  construc- 
tion of  a  telegraph  line,  it  becomes  necessary  to  cross  railroad 
tracks,  whether  the  crossing  be  above  or  under  such  tracks,  the 
telegraph  line  must  be  so  constructed  as  not  to  interfere  with  the 
operation  of  the  railroad.  If  the  authority  be  to  cross  the  rail- 
road by  wires  above  the  tracks,  then  the  wires  should  be  strung 
at  such  a  height  as  not  to  interfere  with  the  passage  of  trains 
or  to  endanger  lives  of  employees  on  such  trains,  and  the  poles 
should  be  so  set  as  not  to  impair  the  roadbed  of  the  rail- 
road. If,  however,  the  authority  be  to  cross  underneath 
the  tracks,  the  telegraph  company  should  so  construct  its  line 
as  not  to  interfere  with  the  repair  and  renovation  by  the  rail- 
road company  of  the  soil  and  ballast  of  its  tracks.*^    So  where 

«« Richmond  Union  Pass.  Ry.  Co.  *«  Northwestern     Teleph.     Eich, 

V.  Richmond,  F.  &  P.  R,  Co.,  96  Va.  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co., 

670,  32  S.  E.  787,  I   Va.  Sup.  Ct.  76  Minn.  334,  79  N.  W.  315. 

Rep.  204,  6  Va.  Law  Reg.  34.  *t  Southeastern  Ry.  Co.  v.  Euro- 

"Delaware,  L.  &  W.   R.   Co.   v.  pean    Elec.    Printing  Teleg.   Co.,  9 

Syracuse,   L.    &   B.    R.    Co.    (Sup.  Exch.    363,    Allen's    Teleg.    Cas,  8. 

Ct.),  ^  Misc.    (N.  Y.)    456,  59  N.  The     authority     to     the     telegraph 

Y.    Siipp.    1035.  company  to  cross  the  tracks  of  tLe 
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a  brakeman,  while  standing  on  the  top  of  a  boxcar,  was  thrown 
to  the  ground  by  a  collision  with  a  telegraph  wire,  which  was 
suspended  too  low  to  permit  the  passage  of  a  car,  with  a  man 
standing  on  the  top  of  it,  it  was  held  that  the  receiver  of  the 
railroad  company  and  the  telephone  company  were  jointly  liable 
for  the  injury.  It  appearing  in  this  case  that  the  railroad  was 
constructed  subsequent  to  the  construction  of  the  telephone  line, 
it  was  also  held  that  in  the  absence  of  some  contract  or  of  pro- 
ceedings to  condemn  the  right  of  way,  under  the  wire,  con- 
ferring upon  the  railroad  company  the  right  to  require  the  ele- 
vation of  such  wire,  the  railroad  company  could  not  recover 
over  against  the  telephone  company."*®  But  where  a  wire  of  an 
electric  railway  company  was  suspended  at  sufficient  height  to 
permit  of  the  passage  of  cars  of  ordinary  height,  with  a  person 
standing  thereon,  but  not  of  cars  of  unusual  height  with  a 
person  standing  on  the  top  thereof,  it  was  held  that  the  street 
railway  company  was  not  chargeable  with  negligence,  where  a 
person  was  injured  while  riding  for  his  own  convenience  on  top 
of  an  unusually  high  car.**® 


railroad  company  was  derived  from 
th9  14  and  15  Vict.,  chap.  135,  § 
37,  which  provided  that  the  com- 
pany might  place  their  wires 
"  under  any  public  roads,  streets, 
highways-  and  other  public  thor- 
oughfares, and  either  along  or 
across  such  places,"  with  authority 
**  to  carry  their  wires,  pipes,  and 
tubes  directly  (but  not  otherwise) 
across  any  railway,"  but  not  in 
such  a  way  as  to  damage  such 
railway  or  its  works  or  interrupt 
or  interfere  with  the  use  thereof. 
It  is  held  that  the  laying  of  the 
wires  through  the  soil  and  ballast 
of    the    railroad,    even    if    lawful 


under  the  provision,  must  be  euch 
as  not  to  render  the  repair  and 
renovation  of  the  soil  and  ballast 
less  easy.  The  court  also  expressed 
the  opinion  that  under  this  section 
the  telegraph  company  was  not  au- 
thorized to  construct  its  lines  under 
the  railway. 

«s  Dillingham  v.  Crank,  87  Tex. 
104,  27  S.  W.  93,  6  Am.  Elec.  Cas. 
342;  Southwestern  Teleg.  &  Teleph. 
Co.  V.  Crank  (Tex.  Ct.  App.,  1894), 
27  S.  W.  38. 

« Gross  V.  South  Chicago  City 
R.  Co.,  73  111.  App.  217,  30  Chic. 
Law  News,  186. 
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CHAPTER  XX. 


SUBWAYS  AND  CONDUITS. 


§  420.     Lajing     of     wires     under-      §  430. 
ground. 
420a.  Power    of   municipality    or 

court   to   compel   placing  430a. 

of  existing  wires  under- 
ground —  Can  not  be 
implied.  431. 

421.  New  York  statutes  —  Un- 

derground wires. 

422.  Cases    arising    under    New 

York     Subways     Acts  —  431a. 

People  V.  Squire. 

423.  Other     cases     under     New 

York   Subways  Acts. 

424.  Same  subject  —  American 

Rapid     Telegraph     Com-  432. 

pany  v.  Hess. 
426.     Subways    Acts    —    General 

propositions   in   reference  433. 

to. 
425a.  City  cannot  act  arbitrarily  434. 

—  Minnesota  case. 

426.  Subways  —  Missouri    cases. 

427.  Board  of  electrical   control  435. 

—  New  York  city  — 
Discretion  as  to  location 

of   wires    underground.  435a. 

427a.  Construction  of  subway  — 
Accumulation  of  gas 
from  gas  pipes. 

428.  Construction  of  subways —  436. 

Contracts  for. 
428a.  Title  to  conduits  and  man- 
holes  —   Recovery       by 
company    for    injury    to  436a. 

manhole. 

429.  Removal  of  wires  from  ele- 

vated railway. 
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Subways  —  Occupation  of 
space  in  —  Refusal  to 
pay  rent  for. 

Right  of  electrical  com- 
pany to  use  of  conduits 
owned    by    municipality. 

Subways  inadequate   — 

Limited  consent  to  use 
of  overhead  wires  —  Ef- 
fect of. 

Power  of  municipality  to 
compel  placing  of  wires 
in  coliduit  used  for  other 
wires  —  Where  imprac- 
ticable. 

Location  subway  —  Not 
conclusive  —  Interfer- 
ence —  Injunction. 

New  Jersey  Subwajrs  Acts 

—  Construction  of. 
Underground  wires  —  Sub- 
ject    to     regulations  — 
Police  power. 

Underground  wires  —  Dis- 
trict of  Columbia — ^Pow- 
ers  of  commissioners. 

Order   to    remove    conduits 

—  Failure  to  obey  — 
Power  of  authorities  to 
remove. 

Permission  to  lay  wires 
underground  —  Missouri 

—  Maryland  —  Pennsyl- 
vania —  Canada. 

Permission  to  place  wires 
in  conduits  —  When 
may  be  revoked. 


SUBWAYS   AND   CONDUITS.  §§  420,  420a 

§  436b.  Ordinance     granting     right  §  437.     Subways  —  Public    grounds 

to     place     wires     under-  —   Massachusetts. 

ground  —  Extent  of  right  437a.  Subways  —  Rights  of  prior 

acquired  as  to  space.  occupant. 

§  420.  Laying  of  wires  nndergroimd.  —  The  laying  of  elec- 
trical wires  underground,  having  in  recent  years  become  feasi- 
ble, statutes  have  been  passed  in  several  States  granting  per- 
mission to  lay  them  below  the  surface  of  streets.  And  in  New 
York  State  in  cities  of  500,000  or  over,  electrical  companies 
are  required  by  law  to  place  their  wires  underground.  In  pop- 
ulous cities  the  advantages  of  such  a  law  can  readily  be  seen. 
With  different  electrical  companies  carrying  on  their  business 
within  the  corporate  limits,  as  the  population  of  the  city  in- 
creases such  wires  and  poles  increase  in  number,  until  in  a 
city  of  large  size  the  wires  would  practically  constitute  a  net- 
work of  great  hindrance,  especially  in  case  of  fires,  and  in  many 
such  cases  firemen  might  be  so  impeded  in  their  work  as  not  to 
be  able  to  prevent  what  might  be  only  a  slight  fire  with  small 
loss  from  becoming  a  serious  conflagration  with  not  only  large 
property  loss,  but  also  serious  loss  of  life.  And  again,  in  pop- 
ulous cities  with  the  ever-moving  throngs  occupying  the  side- 
walks and  streets  to  their  full  capacity,  the  poles  would  consti- 
tute a  serious  obstruction  to  the  unrestrained  use  of  the  streets  by 
the  traveling  public.  Thus,  under  the  exercise  of  its  police  power, 
the  State  of  New  York,  having  in  view  the  remedying  of  these 
evils,  passed  a  compulsory  law,  which  we  shall  consider  in  the 
following  sections.  The  permissive  statutes,  of  which  the  com- 
panies were  slow  to  avail  themselves  at  first,  have  been  accepted 
with  greater  favor  by  the  companies  of  late  years,  it  having 
been  found  that  the  wires  could  be  better  maintained  beneath 
the  surface,  though  the  primary  expense  was  considerable.  We 
shall  also  in  the  succeeding  sections  consider  cases  in  reference 
to  these  statutes. 

§  420a.  Power  of  mnnidpality  or  court  to  compel  placing  of 
existing  wires  underground  —  Can  not  be  implied. —  Where  the 
power  is  conferred  by  the  State  upon  telegraph  and  telephone 
companies  to  erect  their  poles  in  the  streets  and  to  string  wires 
thereon  and  a  municipality  has  only  the  power  to  regulate  their 
erection,  it  cannot  require  that  the  wires  be  removed  and  placed 
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in  conduits.  The  authority  of  the  municipality  to  so  act  can 
only  be  derived  by  virtue  of  express  legislation  containing  a 
dear  grant  of  power  to  that  effect,  and  the  surrender  by  the 
State  of  its  sovereignty  in  respect  to  the  construction,  mainte- 
nance and  control  of  such  companies  cannot  be  implied.^  In 
Ohio  it  is  decided  that  the  statutes  of  that  State  confer 
no  power  upon  the  probate  court  to  grant  a  telephone  company 
the  right  to  place  its  wires  in  conduits  beneath  the  surface  of 
the  streets  in  the  absence  of  consent  by  the  municipal  author- 
ities.* 

§  421.  Hew  Tork  itatntes  —  Underground  wires. —  Several 
statutes  have  been  passed  in  Kew  York  in  reference  to  under- 
ground wires :  The  first  two  acts  '  simply  authorized  tel^raph 
companies  to  lay  their  wires  underground,  such  permission, 
however,  being  subject  to  the  consent  of  the  local  authorities. 
The  companies,  however,  not  seeming  desirous  of  accepting  the 
provisions  of  these  acts,  and  the  necessity  of  the  removal  of  the 
poles  and  wires,  especially  in  New  York  city,  becoming  more 
apparent,  the  legislature,  in  1884,  passed  another  statute,* 
mandatory  in  its  nature,  requiring  "  all  telegraph,  tele- 
phone, and  electric  light  wires  and  cables  used  in  any 
incorporated  city  of  this  State,  having  a  population  of  five 
hundred  thousand  or  over,"  to  be  "  placed  under  the  surface  of 
the  streets,  lanes  and  avenues  of  said  city,*'  and  directing  all 
companies  of  the  above  character  to  have  all  their  wires  removed 
"  from  the  surface  of  all  streets  or  avenues  in  every  such  city 
of  this  State"  before  November  1,  1885.  In  case  the  com- 
panies did  not  comply  with  the  above  provisions,  the  local  gov- 
ernments were  directed  to  remove  the  poles  and  wires  within 
their  corporate  limits.  Apparently  with  the  object  of  enforc- 
ing the  provisions  of  the  Act  of  1884,  another  act  was  passed 
in  1885,*^  providing  that  three  persons  should  be  appointed  to 
constitute  a  board  of  commissioners  of  electrical  subways,  such 

1  Village  of  Carthage  v.  Central  2  Queen  City  Teleph.  Co.  v.  City 

New  York  Teleph.  &  Teleg.  Co.,  185  of  Cincinnati    (Ohio   1905),  76  N. 

N.  Y.  448,  78  N.  E.  165,  revg.  110  E.  392. 

App.    Div.    626,    and   holding   that  sLaws  of  1879,  chap.  397;  Iawb 

such   authority   was   not   conferred  of  1881,  chap.  483. 

upon  a  village  by  the  Village  Law  ^Laws  of  1884,  chap.  534. 

(L.   1897.  ch.  414,  §  89,  subd.  9).  5  Laws  of  1885,  chap.   499. 
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l^oard  to  be  appointed  by  the  mayor  in  cities  of  over  five  hun- 
dred thousand  and  less  than  a  million,  and  in  cities  of  over  a 
million  by  the  mayor,  comptroller,  and  commissioner  of  public 
works.  This  board  was  authorized  and  charged  with  the  duty 
of  enforcing  the  provisions  of  the  Act  of  1884.  The  statute 
also  provided  for  the  approval  by  this  board  of  the  plan  of 
construction  proposed  by  any  company  for  placing  its  wires 
underground,  as  a  prerequisite  to  constructing  underground  con- 
duits. In  April,  1887,  the  board  of  commissioners,  appointed 
in  compliance  with  this  act,  for  New  York  city,  entered  into  a 
contract  with  the  Consolidated  Telegraph  and  Electrical  Sub- 
way Company  for  the  construction  of  subways  for  the  use  of  all 
electrical  companies,  when  furnished  with  plans  and  specifica- 
tions therefor  by  the  commissioners.  It  also  authorized  the 
subway  company  to  charge  a  rental  for  the  use  of  the  subways, 
but  reserved  a  general  control  over  them  to  the  board.  Com- 
panies occupying  space  in  the  subways  were  to  have  full  con- 
trol of  their  own  conductors,  subject  to  such  reasonable  rules 
and  regulations  as  might  be  made  by  the  commissioners.  The 
latter  were  also  to  use  all  lawful  means  to  require  all  com- 
panies to  use  the  subways  and  pay  a  fair  rental  for  such  use. 
In  1887  another  act®  was  passed  ratifying  this  contract.  It 
also  provided  for  a  board  of  electrical  control  to  succeed  the 
board  of  commissioners  appointed  for  New  York  city,  as  pro- 
vided by  the  Act  of  1885.  The  new  board  was  to  consist  of  the 
mayor  of  the  city  of  New  York,  in  addition  to  the  three  com- 
missioners, and  was  to  succeed  to  "  all  the  powers  and  duties 
conferred  or  imposed "  upon  the  commissioners  appointed 
under  the  Act  of  1885,  and  also  to  "  all  the  powers  and  duties 
heretofore  by  any  law  conferred  or  imposed  upon  the  local 
authorities  of  said  city,  or  any  of  them,  in  respect  to  or  affecting 
the  placing,  erecting,  construction,  suspension,  maintenance, 
use,  regulation  or  control  of  electrical  conductors  or  conduits  or 
subways  for  electrical  conductors  in  said  city/^  The  board 
was  also  given  general  control  and  regulation  of  the  subways, 
and  designation  of  streets  for  their  construction.  This  act  was 
designated  as  "  An  act  in  relation  to  electrical  conductors  in 
the  city  of  New  York." 

«  Laws  of   1887,  chap.  710. 
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§  422.  Caaefl  arising  xuLder  New  Tork  Subways  Acts  —  People 
V.  Sqnire. —  Several  cases  have  come  before  the  courts  in  which 
the  question  as  to  the  constitutionality  of  these  acts  has  been 
raised  and  considered.  People  ex  rel.  The  Xew  York  Elec- 
tric Lines  Company  v.  Squire  ^  was  one  of  the  first  and  most 
important.  In  this  case  it  appeared  that  the  plaintiff  had,  in 
1882,  prior  to  the  pas^sage  of  the  Mandatory  Acts,  been  incor- 
porated for  the  purpose  of  constructing  subways  in  ^ew  York 
city,  and  had  obtained,  by  ordinance,  permission  to  construct 
conduits  and  lay  wires  in  certain  streets.  This  permission  was 
subject  to  certain  conditions,  however,  which  the  ordinances 
{)rescribed,  among  others  being  one  that  the  work  should  he 
performed  under  the  control  and  supervision  of  the  commis- 
sioner of  public  works.  Although  plans  were  filed  by  the  com- 
pany, nothing  further  was  done  until  1886,  when  it  made  appli- 
cation to  the  department  of  public  works  for  permission  to 
excavate  certain  streets  for  the  purpose  of  laying  conduits. 
The  company,  however,  was  refused  permission  on  the  ground 
that  the  approval  of  the  subway  commissioners  to  its  plans  and 
construction  had  not  been  obtained.  A  motion  was  made  for  a 
writ  of  mandamus  requiring  the  commissioner  of  public  works 
to  grant  such  permission.  The  motion  had  been  denied  in  the 
General  Term  of  the  Court  of  Common  Pleas,  and  the  Court 
of  Appeals  affirmed  the  decision  of  the  lower  court.  The  prin- 
cipal grounds  upon  which  the  constitutionality  of  the  act  was 
challenged  were  briefly  summarized  by  the  court  as  follows: 
"  1st.  That  it  violates  section  17  of  article  3,  in  that  it  is  a 
local  bill  and  embraces  more  than  one  subject  not  expressed  in 
its  title.  2d.  That  it  violates  section  16  of  article  3,  providing 
that  *  no  act  shall  be  passed  which  shall  provide  that  any  exist- 
ing law,  or  any  part  thereof,  shall  be  made  or  deemed  a  part 
of  said  act,  or  which  shall  enact  that  an  existing  law,  or  any 
part  thereof,  shall  be  applicable,  except  by  inserting  it  in  such 
act.'  3d.  That  said  act  levies  a  tax  upon  such  companies,  in 
that  it  is  provided  that  the  cost  and  expenses  of  such  board  of 
commissioners  are  authorized  to  be  assessed  by  the  Comptroller 
of  the  State,  when  paid  by  him,  upon  the  several  companies 
operating  electrical  conductors  in  any  such  city  of  the  State, 

7  107  N.  Y.  503.  12  N.  Y.  St.  R.       175,    2    Am.    Elec.    Cas.    170.   affd., 
832,    14  N.    E.   820,   28  Week.  Dig.       145  V.  S.  175,  4  Am.  Elec.  Caa.  122, 
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which  shall  be  required  to  place  and  operate  its  conductors  un- 
derground. 4th.  That  if  said  Act  of  1886  applied  to  the 
relator,  it  was  unconstitutional,  as  it  impaired  the  rights  which 
it  had  secured  by  virtue  of  the  grant,  from  the  authorities  of 
Xew  York,  to  construct  conduits  and  lay  wires  and  conductors 
in  the  streets  of  that  city,  and  its  acceptance  thereof."  The 
court  considered  these  four  grounds,  and  decided  them  all  ad- 
versely to  the  relator.  It  was  said  in  this  case :  "  The  scheme 
of  these  statutes  was  not  to  annul  or  destroy  the  contract  rights 
of  such  companies,  but  to  regulate  and  control  their  exercise. 
They  did  not  purport  to  deny  them  any  privileges  theretofore 
granted,  but  they  did  require  that  they  should  be  exercised  witli 
due  regard  to  the  claims  of  others,  and  in  such  a  way  that  they 
should  cease  to  constitute  a  public  nusiance,  and  sliouid  be 
enjoined  in  such  a  manner  as  to  inconvenience  and  endanger  the 
general  public  as  little  as  possible.  That  regulations  of  the 
character  provided  for  in  these  acts  are  strictly  police  regula- 
tions, and  such  as  no  chartered  rights  can  nullify  or  override, 
is  too  clear  to  admit  of  dispute.  The  primary  and  fundamental 
object  of  all  public  highways  is  to  furnish  a  passage-way  for 
travelers  in  vehicles  or  on  foot  through  the  country.  They 
were  originally  designed  for  the  use  of  travelers  alone.  But, 
in  the  course  of  time,  and  in  the  interest  of  the  general  pros- 
perity and  comfort  of  the  public,  they  have  been  put,  es])ocially 
in  large  cities,  to  numerous  other  uses;  but  such  uses  have 
always  been  held  to  be  subordinate  to  the  original  design  and 
use.  *  *  *  The  due  and  orderly  management  of  the  various 
and  conflicting  claims  to  privileges  in  the  streets  of  large  cities 
would  seem  imperatively  to  require  the  creation  of  a  neutral 
board,  with  controlling  authority  to  form  a  comprehensive  plan 
by  which  tliese  various  enterprises  may  be  harmonized  and  car- 
ried on  without  detriment  to  each  other,  and  with  due  regard 
to  the  rights  of  the  public.  Such  power  is  pre-eminently  a 
police  power,  and  it  is  within  the  legitimate  authority  of  a  leg- 
islature to  delegate  its  exercise  to  municipal  corporations."  ® 
This  case  was  then  brought  before  the  United  States  Supreme 
Court  on  the  ground  that  the  acts  were  in  violation  of  the  Con- 
stitution of  the  United  States,  in  that  they  deprived  the  relator 
of  his  property  without  due  process  of  law,  and  that  they  im- 

«  Per  Ruger,  Ch.  J. 
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paired  the  obligation  of  the  contract  made  between  the  relator 
and  the  city.  The  court  held  that  the  first  contention  as  to 
being  deprived  of  property  without  due  process  of  law  was 
without  foundation,  it  being  based  upon  the  ground  that  the 
requirement  of  the  statutes  that  the  salaries  of  the  subway  com- 
missioners should  be  paid  by  the  electrical  companies  was  in 
violation  of  the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States,  since  it  had  been  previously  held  by  the 
Supreme  Court  that  a  statute  requiring  railroad  companies  to 
pay  the  salaries  of  the  railroad  commissioners  was  constitu- 
tional, and  no  violation  of  this  amendment.  The  other  conten- 
tion as  to  the  obligation  of  the  contract  having  been  impaired 
by  these  acts,  was  also  held  to  be  untenable,  and  it  was  also 
asserted  in  this  court  that  such  acts  were  within  the  proper 
exercise  of  the  police  power  of  the  State.  The  decision  in  sub- 
stance was  that  the  acts  referred  to  were  clearly  applicable  to 
the  relator ;  that  the  rights  which  the  relator  obtained  under  the 
ordinance  were  expressly  subject  to  regulation  by  the  supreme 
power  of  the  State,  acting  in  behalf  of  the  general  public,  so 
long  as  esvsontial  rights  were  not  impaired  or  invaded ;  that  the 
contract,  if  there  was  one,  was  to  be  gathered  from  statutes  of 
the  State  and  the  ordinances  conferring  the  privilege  of  con- 
structing the  subways ;  that,  under  the  general  law  for  the  use 
of  streets,  provision  had  been  made  to  secure  the  rights  of  the 
public,  the  law  of  1881  providing  that  before  any  company 
could  construct  its  lines  in  the  streets,  it  must  "  first  obtain 
*  *  *  permission  to  use  the  streets  within  such  city,"  thus 
reserving  in  express  terms  to  the  State  the  power  to  regulate 
highways;  that  the  rights  conferred  were  not  absolute,  but 
qualified,  subject  to  the  public  easements ;  that  conceding  that 
there  was  a  contract,  it  was  subject  to  ordinary  and  necessary 
uses  of  the  street  by  the  public;  that  the  statutes  creating  a 
board  of  electrical  control  did  not  take  away  any  of  the  rights 
of  the  relator,  but  simply  required  a  submission  of  plans  and 
specifications  to  the  commissioners,  "  who  will  determine 
whether  they  are  in  accordance  with  the  terms  of  the  ordinances 
giving  you  the  right  to  enter  and  dig  up  the  streets  of  the  city." 
The  court,  continuing  on  this  line,  then  said :  "  This  the  stat- 
utes had  a  right  to  do.  It  would  be  an  anomaly  in  municipal 
administration,  if  every  corporation  that  desired  to  dig  up  the 
streets  of  a  city  and  make  underground  connections  for  sewer, 
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gas,  water,  steam,  electricity  or  other  purposes,  should  be  al- 
lowed to  proceed  upon  its  own  theory  of  what  were  proper  plans 
for  it  to  adopt,  and  proper  excavations  to  make.  The  evils 
that  would  follow  from  such  a  system  of  practice  would  be  of 
great  gravity  to  the  public,  and  would  entail  endless  disputes 
and  bickerings  with  prior  parties  having  equal  rights.  The 
utmost  that  can  be  said  against  the  Acts  of  1885  and  1886  is 
that  they  transferred  the  supervision  and  control  of  the  matters 
of  excavation  of  the  streets,  and  the  construction  of  under- 
ground electric  systems  from  the  commissioner  of  public  works 
to  the  board  of  subway  commissioners.  That  is  the  sum  total 
of  the  change  effected.  Not  a  right  of  the  electrical  companies 
was  violated,  and  no  contract  was  impaired.  The  expressly 
reserved  power  of  the  State  or  municipality  to  regulate  the  use 
of  the  streets  and  highways  in  such  manner  as  not  to  injuriously 
affect  the  public  interests  was  merely  transferred  from  one 
public  functionary  to  another.  The  power  was  not  enlarged; 
only  the  agency  by  which  the  supervising  power  of  the  State 
was  to  be  exercised  was  changed.  It  requires  no  argument  or 
citation  of  authorities  to  demonstrate  that  such  proceedings  did 
not  impair  the  obligation  of  the  relator's  contract  If  it  did, 
every  act  of  incorporation  would  involve  a  loss  of  authority  by 
the  legislature  to  change  its  public  functionaries,  or  their  re- 
spective powers  and  duties.  Independently,  however,  of  the 
contractual  relations  of  the  relator,  the  statutes  of  1885  and 

1886  are  so  clearly  an  exercise  of  the  general  police  powers  of 
the  State  that  we  do  not  deem  it  necessary  to  add  anything  on 
that  point  to  what  was  said  by  the  Court  of  Appeals  of  New 
York,  107  N.  Y.  593,  603,  604.'^ » 

§  423.     Other  cases  under  Hew  York  Subways  Acts. —  In  the 
case  of  People  v.  Squire,^ ^  the  constitutionality  of  the  Act  of 

1887  ^*  was  not  considered,  since  that  act  was  not  before  the 
court  for  construction.  Shortly  after  the  decision  in  that  case, 
however,  the  constitutionality  of  this  act  was  challenged  in  a 
case  before  the  Special  Term  of  the  Supreme  Court.     The 

•  People  ex  rel.  New  York  Elec.      133,   134,   per  Mr.  Justice  Lomary 
Lines  v.  Squire,  145  U.  S.  175,  12      affg.  107  N.   Y.  693. 
S.  Ct.  880,  4  Am.  Elec.  Cas.  122,  loSee  preceding  section. 

"Chap.    716. 
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court,  however,  said  that  if  there  was  any  reason  for  doubt  as 
to  its  being  constitutional,  "  the  doubt  is  so  remote  that  a  jus- 
tice, sitting  at  Chambers,  would  not>  upon  well-established 
authorities,  be  justified  in  entertaining  it"  ^*  Following  this 
decision  the  question  was  again  raised  in  the  United  States  Cir- 
cuit Court.  It  was  contended  that  the  Laws  of  1884  ^*  and 
1885  **  were  an  invasion  of  the  paramount  authority  of  the 
National  Government  over  post  roads  and  interstate  commerce. 
As  to  the  Act  of  1887  ^*  it  was  claimed  this  operated  so  as  to 
confiscate  property  rights  of  the  companies  owning  electric 
wires,  by  depriving  them  of  their  easements  for  the  benefit  of 
the  subway  company.  It  was  held  that,  although  the  com- 
panies might  be  subjected  to  great  expense,  interruption  of 
business,  and  loss  and  inconvenience,  yet  the  question  was  as  to 
the  reasonableness  of  the  regulation,  and  whether  the  loss  and 
inconvenience  were  not  such  as  every  property-owner  and  cit- 
izen were  subject  to  for  the  common  good.  And  the  court, 
continuing,  said :  "  The  subordination  of  the  property  rights 
of  the  owner  to  the  just  exercise  of  the  police  power  of  the 
State  is  as  complete  as  it  is  to  the  taxing  power  of  the  State, 
which  requires  him  to  contribute  his  portion  of  the  burden  of 
taxation.  *  *  *  It  is  not  apparent  how  the  regulation  im- 
posed impairs  in  any  just  sense  the  privilege  granted  to  the 
complainant  by  the  law  of  Congress.  The  privilege  to  main- 
tain telegraph  wires  ^  over  and  along  ^  post  roads  is  not  to  be 
construed  so  literally  as  to  exclude  regulations  by  the  State  re- 
specting location  and  mode  of  construction  and  maintenance 
which  the  public  interests  demand,  but  is  to  be  construed  so 
as  to  give  effect  to  the  meaning  of  Congress,  which  was  to  grant 
an  easement  that  would  afford  telegraph  companies  all  neces- 
sary facilities,  and  which  to  that  extent  should  be  beyond  the 
reach  of  hostile  legislation  by  the  State.  *  *  ♦  The  legis- 
lation in  question  does  not  contemplate  any  regulation  which  is 
not  practically  feasible.  ♦  *  *  The  expense,  and  the  tem- 
porary or  occasional  interruptions  and  inconveniences  which 
are  incident  to  the  scheme  proposed,  constitute  the    extent  of 

12  United    States    Ulnm.    Co.    v.  »Laws  of  1884,  chap.  534. 

Hess,  19  N.  Y.  St.  R.  883,  3  N.  Y.  "Laws  of  1886,  chap.  499. 

Supp.   777,  2  Am.  Elec.  Cas.   187,  "Laws  of  1887,  chap.  718. 
per  Lawrence,  J. 
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their  sacrifice  for  the  general  comfort  and  convenience.  Such 
legislation  does  not  infringe  upon  the  power  of  Congress  to 
regulate  commerce,  or  upon  the  exemption  of  the  agencies  of 
the  General  Government  from  State  control.  ♦  *  *  These 
agencies  are  exempt  from  State  control  by  police  regulation^ 
or  by  the  exercise  of  the  taxing  power,  so  far  only  as  that  leg- 
islation may  interfere  with  or  impair  their  efficiency  in  per- 
forming the  functions  by  which  they  are  designed  to  serve  the 
Government."  ^® 

§  424.  Same  subject  —  American  Bapid  Teleg^ph  Company 
v.  Hess. —  In  1891  an  action  was  again  brought  by  one  of  the 
electrical  companies  in  New  York  city  for  the  purpose  of  test- 
ing the  constitutionality  of  these  statutes.  The  ground  upon 
which  the  claims  of  the  plaintiffs  were  based  differed  from 
those  raised  in  the  preceding  cases  in  one  respect.  In  this  case 
it  was  claimed  that  the  company  incorporated  under  the  Laws 
of  1848,^^  which  was  a  general  act  for  the  incorporation  and 
regulation  of  telegraph  companies  and  the  acts  amendatory 
thereto,  had  conferred  upon  it  a  right  operating  as  a  grant  or 
franchise  to  use  the  streets  for  its  poles  and  wires,  and  that  this 
grant  constituted  a  contract  within  the  protection  of  the  Fed- 
eral Consitution,  and,  therefore,  that  neither  its  poles  nor  wires 
could  be  removed  by  either  the  city  or  State  except  as  pre- 
scribed by  the  Constitution,  providing  that  private  property 
shall  not  be  taken  for  public  use  except  upon  making  compensa- 
tion. It  was  held,  however,  that  the  company  obtained  merely 
an  authority  or  license  to  enter  upon  the  streets  and  erect  its 
poles  and  wires,  and  that  the  State  did  not  abdicate  any  of  its 
power  over  the  streets,  or  relinquish  any  of  its  rights  to  super- 
vise and  control  the  use  of  the  streets  in  the  exercise  of  its 
power  for  the  welfare  of  the  public.  The  court  declared  that 
by  virtue  of  the  police  power  which  the  State  possessed  over 
streets  and  highways,  the  legislature  could  lawfully  pass  such 
acts  requiring  removal  of  poles,  and  conferring  power  to  re- 
move if  the  companies  did  not  comply  with  the  statute,  and 
that  the  removal  of  the  poles  and  wires  from  the  streets  was 

18  Western     Un.     Teleg.     Co.     v.      Fed.    652,    2    Am.    Elec.    Cas.    195, 
Mayor   of   City   of   New    York,    38      205,  206,  207,  per  Wallace,  J. 

17  Laws  of  1848,  chap.  266. 
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not  a  taking  of  private  property,  but  that  the  poles  and  wires 
having  become  a  nuisance,  the  municipal  authorities  were  em- 
powered to  remove  them  the  same  as  any  other  incumbrance. 
As  to  these  acts,  it  was  held  that  there  was  no  interference 
with  the  Post  Roads  Act  of  Congress,  since  it  was  perfectly 
feasible  for  the  company  to  avail  itself  of  the  privil^es  con- 
ferred by  such  act,  by  using  the  subways,  and  that  this  act  did 
not  operate  to  deprive  the  State  of  the  control  and  r^ulation 
of  streets  and  highways  under  the  police  power  for  the  public 
welfare.  It  was  also  declared  that  the  legislature  had  un- 
doubted power  to  ratify  and  confirm  the  contract  entered  into 
between  the  board  of  electrical  control  and  the  defendants  in 
the  present  action,  The  Consolidated  Telegraph  &  Electrical 
Subway  Company.^®  Thus,  again,  were  these  acts  declared  to 
be  constitutional.^* 

§425.     Subways  Acts  —  Oenend  propositions  in  reference  ta— 

It  will  be  seen  from  the  preceding  sections  that  the  constitu- 
tionality of  the  New  York  Subways  Acts  has  been  tested  upon 
almost  every  conceivable  ground,  but  in  all  the  cases  the  courts 
have  held  them  to  be  constitutional,  as  being  a  valid  exercise  of 
the  police  power  of  the  State.  From  the  cases  which  have 
arisen  under  these  acts  the  following  general  propositions  of 
law  may  be  deduced :  1.  The  legislature  of  a  State  may,  in  the 
exercise  of  its  police  power,  require  electrical  wires  to  be 
placed  underground.  2.  The  municipal  authorities  may,  under 
a  proper  delegation  of  power,  require  electrical  wires  to  be 
placed  underground,  3.  Such  acts  may  be  made  to  affect  not 
only  companies  subsequently  organized,  but  those  already  main- 
taining poles  and  wires  upon  the  streets.  4.  Acts  of  this  nature 
do  not  deprive  companies  formed  under  the  Post  Heads  Act 
of  Congress  of  any  of  the  rights  or  privileges  conferred  upon 
such  companies  by  that  act.  5.  Acts  of  this  nature  do  not  con- 
flict with  the  powers  of  Congress  in  reference  to  post  roads. 
6.  Acts  of  this  nature  ,are  not  in  conflict  with  the  paramoiuit 
right  of  the  National  Grovemment  to  control  and  regulate  inter- 
im Laws  of  1887,  chap.  716.  £.  919,  39  Am.  &  Eng.  Corp.  Cas. 
IB  American  Rapid  Teleg.  Co.  v.  526,  3  Am.  Elec.  Cas.  142,  affg.  58 
Hess,  125  N.  Y.  641,  36  N.  Y.  St.  Hun  (N.  Y.),  610,  36  N.  Y.  St.  E. 
R.  252,  21  Am.  St.  R,  764,  26  N.       606,  12  N.  Y.  Supp.  536. 
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state  commerce.  7.  The  removal  of  poles  and  wires  from  the 
streets  by  the  municipal  authorities,  in  pursuance  of  an  act 
requiring  them  to  remove  them,  if  not  removed  by  the  com- 
panies within  a  certain  time,  is  not  a  taking  of  private  prop- 
erty without  compensation.  8.  Nor  is  such  removal  a  taking 
of  property  without  due  process  of  law,  and  in  violation  of  the 
Fourteenth  Amendment  to  the  Federal  Constitution.  9.  The 
electrical  companies  may  be  required  to  pay  the  salaries  of  sub- 
way commissioners,  and  this  is  not  a  taking  of  property  without 
due  process  of  law,  and  in  violation  of  the  Fourteenth  Amend- 
ment. 10.  Acts  classifying  the  cities,  as  in  the  New  York 
Subways  Acts,  are  not  local  or  private  laws,  although  they  may 
be  applicable  to  only  one  city.  11.  Acts  of  this  nature  are  a 
proper  exercise  of  the  police  power.  ^ 

§  425a.  City  cannot  act  arbitrarily  —  Minnesota  case. —  In 
a  case  in  Minnesota  the  power  of  a  municipality  to  require  the 
placing  of  electrical  wires  in  conduits  is  considered  where  a 
city  was  authorized  by  its  charter  "  To  regulate  and  control 
or  prohibit  the  placing  of  poles  and  the  suspending  of  electric 
and  other  wires  along  or  across  the  streets  of  said  city,  and  to 
require  any  or  all  already  placed  or  suspended,  either  in  lim- 
ited districts,  or  throughout  the  entire  city,  to  be  removed  or 
to  be  placed  in  such  manner  as  it  may  designate,  beneath  the 
surface  of  the  street  or  sidewalk,"     The  court  considered  the 


20  New  York  Elec.  Lines  v. 
Squire,  107  N.  Y.  693,  12  N.  Y.  St. 
R.  832,  14  N.  E.  820,  28  Week.  Dig. 
175,  2  Am.  Elec.  Cas.  176,  aflfd., 
146  U.  S.  175,  12  St.  Ct.  880,  4 
Am.  El^Cas.  122;  American  Rap. 
Teleg.  Ct>.  V.  Hess,  125  N.  Y.  641, 
36  N,  Y.  St.  R.  252,  21  Am.  St. 
Rep.  764,  26  N.  E.  919,  30  Am.  & 
Eng.  Corp.  Cas.  526,  3  Am.  Elec. 
Caa.  142,  affg.  68  Hun  (N.  Y.), 
610,  36  N.  Y.  St.  R.  606,  12  N.  Y. 
Supp.  636;  Western  Un.  Teleg.  Co. 
V.  Mayor  of  City  of  New  York,  38 
Fed.  562,  2  Am.  Elec.  Cas.  196; 
United  States  Ilium.  Co.  v.  Hess, 
19  N.  Y.  St.  R.  883,  3  N.  Y.  Supp. 
777,  2  Am.  Elec.  Gas.  187;  United 


States  lUum.  Co.  v.  Grant,  55  Hun 
(N.  Y.),  222,  27  N.  Y.  St.  R.  707, 
7  N.  Y,  Supp.  788,  3  Am.  Elec. 
Cas^  95;  East  River  Elec.  Light 
Co.  V.  Grant,  67  N.  Y.  Sui)er.  Ct. 
553,  9  N.  Y.  Supp.  317,  3  Am.  Elec. 
Cas.  127;  Postal  Teleg.  Cable  Co. 
V.  Grant,  33  N.  Y.  St.  R.  997,  11 
N.  Y.  Supp.  323;  Clausen  &  Sons 
Brewing  Co.  v.  Bait.  &  Ohio  Teleg. 
Co.  (N.  Y,  Sup.  Ct.,  Chambers, 
July,  1884),  2  Am.  Elec.  Cas.  210; 
Brush  Elec.  Ilium.  Co.  v.  Consoli- 
dated Teleg.  &  Elec.  Subway  Co., 
60  Hun  (N.  Y.),  446,  39  N.  V.  St. 
R.  638,  16  N.  Y.  Supp.  477,  3  Am. 
Elec.  Cas.  160. 
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question  of  the  extent  of  the  power  conferred  upon   the  mu- 
nicipality by  such  provision  and  declared  that  it  should  be 
construed  with  reference  to  a  statute  which  provided    that   a 
telegraph  or  telephone  company  was  authorized  to  use  the  public 
roads  and  highways  of  the  State  for  the  purpose  of  erecting 
poles  to  sustain  their  wires  or  other  fixtures,  provided  that  the 
same  should  be  so  located  as  not  to  interfere  with  the  safetv 
or  convenience  of  ordinary  travel  on  or  over  such  roads  or  higli- 
ways.**     This  statute  the  court  construed  as  conferring  upon 
the  telephone  company  which  had  acted  under  its  provisions 
the  right  to  use  the  streets  of  a  city  under  proper  regulations 
and  restrictions  by  the  mimicipality,  and  declared  that  any 
ordinance  of  a  city  which  interfered  with  or  impaired  the 
vested  right  thus  conferred  upon  such  company  by  the  State 
violated  constitutional  rights  and  was  invalid.     The  court  then 
proceeded  to  consider  the  extent  of  the  authority  conferred  upon 
the  city  by  the  charter  provision  and  determined  that  it  did  not 
give  the  city  power  to  arbitrarily  require  the  removal  of  poles 
and  wires  which  had  been  placed  in  the  streets  under  proper 
authority,  as  this  would  be  the  imposing  of  such  a  burden  upon 
the  company  as  would  impair  its  legal  contract  rights.     It  was, 
however,  decided  that,  where  the  existence  of  poles  and  wires 
in  the  city  streets  was  injurious  to  public  safety,  convenience 
or  utility,  the  city  had  the  authority,  under  such  a  provision,  to 
require  the  removal  of  such  poles  and  wires,  and  that  the  wires 
be  placed  in  conduits.*' 


21  Minn.  Gen.  St.  1894,  §  2641. 

22  Northwestern  Teleph.  Exch. 
Co.  V.  City  of  Minneapolis,  81  Minn. 
140.  83  N.  VV.  627,  86  N.  \V.  69,  7 
Am.  Elec.  Chh.  179.  The  court  in 
construing  the  provision  of  the 
charter  referred  to  said :  "  This 
provision  does  not  declare  that  the 
power  therein  conferred  is  exclu- 
sive in  the  city,  nor  that  the  right 
to  remove  poles  and  wires  in  the 
streets  is  to  be  exercised  by  the 
city  arbitrarily.  If  the  general  stat- 
ute (Section  2641,  Gen.  St.  1894) 
is  controlling,  as  we  have  held 
above,  this  provision  should  be  con- 
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strued  so  as  to  harmonize  with  that 
statute,  and  not  given  such  a  con- 
struction BA  would  give  absolute 
power  to  the  city  to  reif^'e  wires 
and  poles  without  reason  tSr  neces- 
sity, for  such  a  view  would  clearly 
interfere  with  plaintiff's  vested 
rights.  •  •  •  The  power  of  reg- 
ulation, or  the  police  power  •  •  • 
was  delegated  to  the  city  in  its 
charter,  and  we  think  that  the 
charter  provisions  referred  to 
fully  recognize  its  beneficent  au- 
thority, which  should  be  exercised 
in  reason  and  judgment  for  the 
best    interest   and    welfare    of   the 
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§  426.  Subways  —  Missouri  cases.  —  It  has  been  declared  by 
the  Missouri  Supreme  Court  that  the  city  of  St.  Louis  has, 
under  the  general  power  conferred  by  its  charter,  to  control  and 
regulate  the  use  of  streets,  power  to  require  as  a  police  regula- 
tion, that  all  electrical  wires  used  for  the  benefit  of  the  public, 
shall  be  laid  underground.^^  This  right  was  declared  by  the 
court  in  a  case  where  the  city  had  granted  to  a  corporation  the 
privilege  of  constructing  and  maintaining  subways  in  its  streets 
for  a  period  of  fifty  years.  In  this  case,  however,  it  was  held 
that  the  grant  was  illegal,  since  it  operated  to  confer  a  fran- 
chise for  the  use  of  streets  for  private  purposes,  and  delegated 
the  control  over  such  subways  to  the  corporation,  and  to  this 
extent  the  city  divested  itself  of  the  control  and  regulation  of 
the  streets,  conferred  upon  it  by  its  charter,  and  which  it  alone 
could  exercise.^^     It  was,  however,  subsequently  held  in  the 


municipality,  and  secures  all  that 
is  essential  to  a  proper  and  reason- 
able control  of  the  plaintiff's  busi- 
ness. •  •  •  The  plaintiff  has  the 
right  to  use  its  streets  in  the  way 
prescribed,  but  such  right  is  sub- 
ject to  regulation;  and  if  the  use 
of  any  street  for  overhead  wires,  or 
any  other  placement  of  its  lines,  is 
injurious  to  public  safety,  conven- 
ience, comfort,  or  utility  in  the 
management  of  city  affairs,  or  in- 
consistent with  reason,  order,  and 
good  government,  the  city  has  the 
power  under  the  law  and  its  char- 
ter provisions  to  compel  a  removal 
of  such  poles  and  wires  from  its 
streets,  and  compel  them  to  be 
placed  in  sub-surface  conduits,  or 
to  otherwise  regulate  the  business 
of  the  company  so  that  the  use  of 
its  streets  shall  not  interfere  with 
the  rights  of  its  citizens,  but  sub- 
serve their  welfare,  in  the  inesti- 
mable service  which  the  telephone 
renders  to  commerce,  civilization, 
and  the  happiness  of  its  people. 
This  case  comes  here  upon  state- 
ments in  the  complaint  as  to  what 


the  city  is  attempting  to  do  that 
may  or  may  not  be  true.  We  are 
required,  upon  the  admissions  made 
by  the  defendant  itself  in  its  de- 
murrer, to  accept  such  statements; 
and,  accepting  them,  we  have  sim- 
ply determined  that  what  has  been 
well  pleaded  and  alleged  shows  an 
exercise  of  arbitrary  and  absolute 
power  on  the  part  of  the  city,  and 
cannot  be  sustained,"  per  Lovely,  J. 

23  State  ex  rel.  St.  Louis  Un- 
derground Service  Co.  v.  Murphy 
(Mo.  Sup.  Ct.,  1896),  6  Am.  Elec. 
Cas.  64,  77  (1896);  id.  134  Mo. 
548,  34  S.  W.  61,  34  L.  R.  A.  369, 
affd.,  in  banc,  35  S.  W.  1132;  State 
ex  rel.  Laclede  Gas  Light  Co.  v. 
Murphy  (1895),  130  Mo.  10,  5 
Am.  Elec.  Cas.  71.  Appealed  to 
170  U.  S.  78,  18  Sup.  Ct.  Repr.  505. 

«*  State  ex  rel.  St.  Louis  Under- 
ground Service  Co.  v.  Murphy  (Mo. 
Sup.  Ct.,  1895),  6  Am.  Elec.  Cas. 
64  (1896)  ;  id.,  134  Mo.  548,  34  8. 
W.  51,  34  L.  R.  A.  369  affd.,  in 
banc,  35  S.  W.  1132,  6  Am.  Elec. 
Cas.  77.  In  this  case  it  does  not 
appear  that  there  was  any  statute 
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same  State  that  the  city  did  not  misappropriate  the  street,  nor 
any  part  thereof,  but  acted  in  its  proprietary  capacity  V 
granting  a  subway  company  the  right  to  lay  wires  and  coustrucl 
its  subway  in  or  under  the  city  streets,  said  company  being  em- 
powered so  to  do  upon  a  grant  of  the  city's  consent  It  wa: 
further  decided  that  the  ordinance  conferring  the  right  was. 
nevertheless,  valid,  even  thougli  it  failed  to  provide  for  an-l 
hold  the  right  of  user  by  other  companies,  since  the  power  still 
remained  in  the  city  to  require  that  other  like  companies  be 
allowed  to  lay  their  wires  in  such  subways,  irrespective  of  the 
factor,  that  the  subway  company  was  not  stricdy  a  common 


§  427.  Board  of  electrical  control  —  Hew  York  oity  —  Dis- 
cretion as  to  location  of  wires  nndergfroond. —  The  board  of  elt^ 
trical  control  for  Xew  York  city,  created  under  the  Act  of 
1887,'*  has  been  held  to  have  full  discretionary  power  in  ref- 
erence to  when,  where  and  in  what  manner  wires  shall  be  placed 
underground^  and  in  the  absence  of  fraud,  or  conduct  amonnl- 
ing  to  fraud,  the  court  will  intervene  for  the  purpose  of  re- 
tarding, arresting  or  preventing  the  action  of  such  board,*'  So. 
in  a  later  case,  it  was  said  by  the  court  that  "  The  proper  con- 
struction would  rather  appear  to  be  that  a  discretionary  power 
was  intended  to  be  vested  in  the  board,  such  power  to  be,  of 
course,  legitimately  and  fairly  exercised,  keeping  steadily  id 
view  the  general  purpose  of  placing  wires  undergmiind. 
*  *  *  Whether  a  proper  case  is  presented  for  authoriziii? 
a  temporary  departiure  from  the  general  scheme  must,  in  thf 
first  place,  be  determined  by  the  board,  and  if  there  be  no  fraini 


iir  ordinance  requiring  electrical 
u'iiea  to  be  placed  underground. 
Tha  francbise  to  the  company  was 
a  right  to  construct  sub  ways  for 
the  purpose  of  renting  space  there- 
in to  such  electrical  companies  as 
desired   to  occupy  them   with   their 


■"Ijiws  of   18R7,   chap.   718. 
^:  United     Slntes    Ilium.     Co 
702 


Hess,  19  N.  Y.  St.  R.  883.  3  X.  V 
Supp.  777,  2  Ain.  Elec.  Cas.  IST 
This  was  a  motion  to  continue  dur- 
ing the  pendency  of  the  action  >>> 
injunction  restraining  the  dtUai- 
ants  from  removing  or  inlcrftriD!: 
with  the  poles  and  wires  of  Ik* 
plaintifl  and  from  granting  to  cer- 
tain specified  companies  other  or 
greater  privil^es  than  shonid  be 
granted    to   the   plaintiff.     Uotioo 


SUBWAYS   AND    CONDUITS.  §§  427a,  428 

or  unlawful  element  in  the  ease    the  court  should  not  exercise 
its  restraining  power."  ^® 

§  427a.  Constmction  of  subway  —  Accumnlation  of  gas  from 
gas  pipes. —  An  electrical  company  in  the  construction  of  a  con- 
duit or  subway  must  use  reasonable  care  not  to  interfere  with 
a  use  in  safety  of  the  street.  Where  a  subway  is  con- 
structed in  close  proximity  to  gas  pipes  the  company  should 
use  reasonable  care  to  prevent  the  accumulation  therein  of 
gases  which  it  knows,  or  in  the  exercise  of  reasonable  care 
should  know,  would  be  likely  to  find  their  way  therein.  It  is 
not,  however,  obligated  to  guard  against  the  accumulation  of 
gas  escaping  from  the  pipes  of  a  gas  company  which  the  latter 
company,  in  the  exercise  of  reasonablo  care,  could  have  pre- 
vented. In  such  a  case  it  has  been  declared  that  to  justify  the 
conclusion  that  an  electrical  company  "  was  bound  to  take  pre- 
cautions against  the  accumulation  of  illuminating  gas,  in  dan- 
gerous quantities  in  its  conduits  and  manholes,"  it  must  be 
shown  "  by  competent  testimony  that  such  gas  will  escape  from 
the  mains  or  service  pipes  into  the  adjacent  soil  and  so  into 
structures "  such  as  a  subway,  "  notwithstanding  reasonable 
effort  to  prevent  it  from  doing  so,"  and  that  the  company  main- 
taining the  subway  "  knew,  or  by  the  use  of  reasonable  care 
would  have  known,  this  fact."  ^® 

§  428.  Construction  of  subways  —  Contracts  for. —  Contracts 
between  municipalities  and  corporations  should  be  in  plain 
and  unambiguous  terms,  so  as  to  clearly  and  explicitly  define 
the  obligations  of  each,  in  order  to  prevent,  as  far  as  possible, 
any  chance  of  future  dispute  or  controversy,  and  also  for  the 
purpose  of  preserving  and  protecting  the  rights  of  the  public. 

So  contracts  between  a  municipality  and  a  corporation  for  the 
construction  of  a  subway  should  be  made  clear  and  definite,  in 
order  to  accomplish  these  results.  Thus,  where  the  board  of 
electrical  control  of  New  York  city  entered  into  a  contract  with 
a  corporation  for  the  construction  of  subways,  an  injunction  was 

28Higgin8  V.  Manhattan  Elec.  L.  39  Chalmers  v.  Paterson  P.  &  8. 

Co.   (Sup.  Ct.,  Chambers,  March  11,      Tel.  Co.,  66  N.  J.  L.  41,  48  Atl.  993. 
1889),  3  Am.  Elec.  Cas.,  note  167, 
per   Lawrence,  J. 
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granted  restraining  the  execution  of  such  contract,  where  iJiere 
was  no  provision  therein  as  to  when  the  work  should  be  com- 
pleted, and  it  was  not  suflBciently  clear  as  to  what  streets  the 
subways  were  to  be  constructed  in.^^  A  local  board,  empow- 
ered by  the  legislature  to  enter  into  contracts  for  the  construc- 
tion of  subways,  cannot  exceed  its  powers,  and  all  contracts 
must  be  within  the  limits  and  confines  of  its  authority,  and 
with  reference  to  the  provisions  of  the  act  creating  it.  Stipu- 
lations, conditions  or  provisions  repugnant  to  those  contained  in 
the  creative  act  should  not  be  inserted  in  the  contract*^  By 
the  act  of  1887  ^*  the  contract  made  by  the  subway  commis- 
sioners with  the  Consolidated  Subway  Company  was  confirmed, 
and  it  was  provided  that  if  at  any  time  the  agreement  became 
inoperative  or  ineffectual  for  the  accomplishment  of  the  pui^ 
poses  of  the  act,  or  if  the  company,  after  reasonable  notice  and 
opportunity,  should  be  unable  or  fail  or  decline  to  fulfill  the 
agreement,  then  the  board  of  its  successors  might,  with  the 
approval  of  the  mayor  and  corporation  counsel,  make  new  con- 
tracts with  the  same  or  other  parties.  In  an  action  based  upon 
the  foregoing  provisions,  it  was  sought  to  continue  an  injunc- 
tion restraining  the  board  from  making  a  new  contract  with 
another  company,  and  from  releasing  the  consolidated  company 
from  its  obligations  under  the  original  contract.  The  court 
continued  the  injunction,  holding  that  none  of  the  facts  made 
essential  by  the  act,  in  order  to  enable  the  board  to  make  a  new 
contract,  appeared.  It  was  also  held  that  the  board  could  not 
release  certain  of  the  existing  subways  from  forfeiture.*'  In 
the  preceding  cases,  it  was  held  that  a  taxpayer  could  properly 
bring  an  action  to  prevent  such  contracts  from  being  executed. 
It  is  held,  however,  that  an  electrical  company  occupying  con- 
duits in  the  subways  for  its  wires  has  no  such  rights  as  will 
entitle  it  to  interfere  with  the  action  of  the  board  of  electrical 
control  in  either  authorizing  the  transfer  of  the  subways  from 
one  company  to  another,  or  from  entering  into  a  contract  with 

80  Armstrong  v.   Grant,   56    Hun  32  Laws  of  1887,  chap.  716. 

(N.  Y.),  226,  3  Am.  Elec.  Cas.  132,  »» Henry  v.    Board   of   Electrical 

0  N.  Y.  Supp.  388.  Control    (N.   Y,   Super.  Ct.   1891), 

«i  Armstrong  v.    Grant,   66    Hun  3    Am.    Elec.    Ca*.    141,    and   note 

(NT.  Y.),  226,  3  Am.  Elec.  Cas.  132,  therein. 
9  N.  Y.  Supp.  388. 
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another  company  for  the  extension  of  existing  subways  or  con- 
struction of  new  ones.^*  An  electrical  subway  company  which 
has  been  granted  the  right  to  construct  subways  in  certain 
streets,  but  which  has  no  exclusive  right,  either  by  contract  or 
statute,  to  require  all  electrical  wires  to  be  placed  in  its  subways, 
cannot  enjoin  the  maintenance  of  electrical  wires  in  such  streets, 
not  placed  in  its  subways,  in  violation  of  the  laws  relating  to 
electrical  conductors.  ^^  Where  a  city  enters  into  a  contract 
conferring  upon  an  electrical  subway  company  the  right  to  con- 
struct subways  in  the  streets,  and  to  let  space  therein  to  com- 
panies operating  electrical  conductors,  such  contract  will  confer 
no  exclusive  right  upon  such  company  to  construct  and  main- 
tain subways,  where  it  expressly  provides  that  the  right  of  the 
city  to  enter  into  any  other  contract  for  the  construction  of  sub- 
ways is  not  to  be  prejudiced  thereby,  and  that  nothing  in  the 
contract  shall  be  construed  as  granting  exclusive  privileges.^® 

§  428a.  Title  to  condnits  and  manholes  —  Becovery  by  com- 
pany for  injury  to  manhole. —  Conduits,  wires  and  manholes 
which  are  placed  under  and  in  the  streets  of  a  city,  pursuant  to 
authority  granted  to  an  electrical  corporation,  are  the  property 
of  the  company  placing  them  there,  subject  to  the  easement  of 
the  public  to  use  the  streets  as  a  thoroughfare  and  to  regulation 
by  the  municipal  authorities.  This  principle  has  been  applied 
in  an  action  by  electric  companies  for  damages  for  injuries 
caused  to  a  manhole  by  negligently  and  recklessly  driving  a 
wagon  containing  a  great  and  uncommon  load  across  it,  and  it 
was  decided  that  as  plaintiff's  manhole  was  put  down  by  au- 
thority, an  action  arose  in  their  favor  if  it  was  tortiously 
broken.^ ^  As  to  the  question  of  title  to  the  manhole,  it  was 
said  in  this  case :  "  It  would  be  as  reasonable  to  say  that  the 
rails  and  wires  of  an  electric  railway  company,  when  laid  on 
and  over  the  surface  of  a  street  by  municipal  authority,  belong 
to  the  municipality,  and  cease  to  belong  to  the  railway  company. 

34  Manhattan    Elec.     L.     Co.     v.  Broadway  &  S.  A.  R.  Co.,  159  N. 

Grant,  31  N.  T.  St.  R.  254.  Y.,  655,  54  N.  E.  1092,  affg.  87  Hun 

»» Empire    City    Subway    Co.    v.  (N.  Y.),  279,  33  N.  Y.  St.  R.  1055. 

Broadway  &  S.  A.  R.  Co.,  159  N.  s^  Missouri  Edison  Electric  Co.  v. 

Y.,  555,  64  N.  E.  1092,  affg.  87  Hun  Weber,  102  Mo.  App.  95,  76  8.  W. 

(N.  Y.),  279,  33  N.  Y.  St.  R.  1055.  736,  8  Am.  Elec.  Cas.  923. 

86  Empire    City    Subway    Co.    v. 
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The  manhole  in  all  its  parts  belonged  to  the  plaintiffs.  Plain- 
tiffs paid  the  cost  of  building  it,  are  obliged  to  keep  it  in  repair, 
and  are  plainly  recognized  and  designated  in  the  ordinances  as 
its  owner.  *  *  *  While  the  wisdom  of  allowing  private 
corporations  or  individuals  to  occupy  city  streets  with  their 
property  may  be  a  matter  of  serious  public  concern,  if  they  are 
allowed  to  do  so  their  property  in  the  streets  is  entitled  to  the 
same  protection,  neither  more  nor  less,  that  it  would  enjoy  if 
the  city  itself  owned  it."  ®®  And  upon  the  question  of  a  right 
to  recover  for  an  injury  to  the  manhole  the  court  declared: 
"  We  know  no  rule  which  denies  a  municipality  the  same  right 
to  sue  for  damages  to  its  property  an  individual  has,  or  as 
much  right  to  sue  for  damages  to  highway  property  due  to  a 
tort  as  for  damages  to  any  other  property.  Undoubtedly  a 
city  has  the  right  *  *  *  to  recover  compensation  for  in- 
jury done  to  its  highways  by  carelessness  or  wantonness;  and 
on  the  same  principle,  if  it  lawfully  permits  private  property  to 
be  placed  and  kept  on  a  highway,  and  this  property  is  damaged 
while  there  by  carelessness,  the  owner  has  like  redress."** 

§  429.  Removal  of  wires  from  elevated  railway. —  The  ques- 
tion as  to  whether  the  legislature  has  power  to  compel  com- 
panies maintaining  their  wires  upon  elevated  railway  structures 
which  are  independent  post  roads  of  the  United  States,  to  re- 
move their  wires  from  such  structures,  and  place  them  beneath 
the  surface  of  the  streets,  has  been  spoken  of  in  one  case,  but 
in  that  instance  no  decision  was  given  as  to  this  point,  al- 
though the  court  inclined  to  the  opinion  that  a  statute,  in  so 
far  as  it  attempted  to  do  this,  would  be  nugatory.  The  conrt 
said  in  this  connection :  "  There  is  serious  doubt  whether  the 
powers  conferred  by  these  statutes  are  not  nugatory  to  the 
extent  that  they  permit  the  complainant  to  be  deprived  of  its 
right  to  maintain  and  operate  its  wires  upon  the  structures  of 
the  elevated  railway.  That  railway  is  an  independent  post 
road  of  the  United  States,  in  legal  contemplation,  carved  out  of 
the  streets  upon  which  its  structures  are  erected;  and  State 
legislation,  under  whatever  power  it  may  be  classified,  is  im- 
potent to  destroy  the  privilege  given  by  the  act  of  Congress, 
The  power  to  remove  the  wires  altogether  from  these  struc- 

MPer  Goode,  J.  '     a»Per  Goode,  J. 
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tares,  and  to  refuse  to  permit  them  to  be  kept  there  under  any 
circumstances,  is  not  regulation,  but  equivalent  to  a  complete 
denial  of  the  privilege.  *  *  *  Whether  this  conclusion  is 
sound  or  not^  inasmuch  as  the  maintenance  of  the  wires  of  the 
complainant,  upon  the  structures  of  the  railway  company,  is 
not  at  present  attended  with  any  public  inconvenience,  and  the 
question  is  one  of  suflficient  novelty  and  importance  to  be  con- 
sidered by  the  court  of  last  resort,  any  doubt  should  be  resolved 
in  favor  of  the  complaint,  for  the  purpose  of  its  temporary 
protection."  *^ 

§  430.  Subways  —  Occupation  of  space  in  —  Befiual  to  pay 
rent  for. —  The  relation  between  a  company  occupying  space  in 
subways  for  its  wires,  and  paying  a  fixed  rental  therefor,  and 
the  corporation  from  which  it  rents  such  space,  is  that  of  li- 
censee and  licensor.  Though  there  may  be  no  express  agree- 
ment to  pay  a  stipulated  sum  as  rental,  yet,  if  an  electrical 
company  with  knowledge  of  the  prices  charged  for  space  in  such 
subways,  makes  application  for  space  for  its  wires,  and  is 
granted  the  privilege  of  occupying  certain  ducts  or  con- 
duits therein,  and,  in  pursuance  of  such  grant,  proceeds  to  and 
does  occupy  them  with  its  wires,  this  will  amount  to  a  contract 
to  pay  the  fixed  rental  therefor.  In  either  case  the  permission 
to  occupy  the  space  is  subject  to  the  obligation  on  the  part  of 
the  electrical  company  to  pay  rent  for  the  same,  and  a  refusal 
on  its  part  to  pay  for  the  space  occupied  will  operate  to  termi- 
nate the  agreement,  and  the  right  to  continue  its  business  by 
means  of  these  subways  ends.  The  subway  company,  imder 
such  circumstances,  is  entitled  to  possession  of  the  space  occu- 
pied. Since  a  possessory  action  cannot  be  maintained  to  recover 
possession  of  the  space,  as  interest  in  real  estate,  the  occupation 
of  the  electrical  company  not  being  such  an  interest  nor  to  re- 
cover possession  as  personal  property,  the  subway  company  is 
not  limited  to  an  ordinary  action  for  the  recovery  of  money,  but 
may,  after  reasonable  notice  to  the  electrical  company  to  remove 
its  wires,  and  on  non-compliance  with  such  notice,  cut  and  re- 
move such  wires  itself.*^ 

«o  Western    Un.    Teleg.    Ca    v.  L.  Jour.  105,  2  Am.  Elee.  Cm.  IM, 

Mayor  of  Oitj  of   New  Tork,   3S  per  Wallace,  J.  ... 

Fed.   652,   2   Inter.   St.   Com.   Rep.  «i  Brush  Eleo.  Ilium.  Co.  ▼.  Con- 

538,  3  L.  R.  A.  440,  6  Ry.  &  Corp.  so].  Teleg.  &  Elee.  Subway  Co.,  60 
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§  430a.  Bight  of  electrical  company  to  use  of  condnits  owned 
by  municipality. —  Where  authority  is  conferred  upon  a  mu- 
nicipality to  create  an  electrical  commission  which  shall  be 
vested  with  power  to  construct  and  maintain  conduits  and  to 
rent  space  therein  to  such  applicants  as  have  complied  with  con- 
ditions and  regulations  prescribed  by  the  ordinance  creating  the 
commission,  and  the  charter  of  the  city  provides  as  to  the 
manner  of  granting  a  franchise  to  use  the  streets,  either  above 
or  below  the  surface  thereof,  such  ordinance  presupposes  that 
an  applicant  for  space  in  the  conduits  has  already  obtained  the 
right  to  use  the  streets,  either  from  the  proper  State  or  local 
authorities,  and  the  provision  in  the  ordinance  as  to  renting 
space  in  the  conduits  does  not  of  itself  constitute  a  grant  to  any 
one  who  may  apply  of  the  right  to  use  the  same  upon  payment 
of  the  rental  established  by  the  commission.  In  such  a  case  the 
obtaining  of  a  franchise  in  the  manner  prescribed  is  a  pre- 
requisite to  the  right  to  the  use  of  the  conduits.** 


Hun  (N.  Y.),  446,  39  N.  Y.  St.  R. 
638,  15  N.  Y.  Supp.  477,  3  Am. 
Elec  Cos.  150.  In  this  case  an 
electric  light  company  had  contin- 
ued in  possession  of  space  in  the 
subways  for  a  considerable  period. 
It  had  entered  into  possession  after 
application  for  space  and  knowl- 
edge of  the  rental  charged.  The 
refusal  to  pay  rent  was  based  on 
the  ground  that  the  sum  charged 
was  excessive.  It  was  held  that  in 
case  the  company  considered  the 
rent  excessive,  it  should  have  avail- 
ed itself  of  the  provision  in  the 
statute  making  subway  commis- 
sioners arbiters  in  case  of  disagree- 
ment as  to  rentals.  It  was  also 
held  that  the  fact  that  the  company 
was  compelled  to  remove  its  wires 
from  the  surface  of  the  streets  and 
place  them  underground  did  not  af- 
fect the  respective  rights  of  the 
parties.  The  court  refused  to  grant 
an  injunction,  holding  that  the 
company  had   no   standing   in   the 


present  action  in  a  court  of  equity, 
but  if  the  subway  company  ex- 
ceeded its  legal  rights  the  former 
had  a  complete  remedy  at  law. 

«zPurnell  v.  McLAne,  98  Md. 
589,  56  Atl.  830,  8  Am.  Elec.  Cas. 
55.  The  court  in  this  case  referred 
to  the  various  provisions  of  the 
charter  as  to  the  granting  of  a 
franchise  and  said :  **  None  of  the 
preliminaries  prescribed  by  the  sec- 
tions to  which  we  have  referrea 
have  been  complied  with,  and  with- 
out such  compliance  the  appellant 
has  no  more  right  to  demand,  and 
the  appellees  have  no  more  right 
or  power  to  grant,  the  use  of  the 
city's  conduits,  than  if  the  power 
and  right  had  been  expressly  re- 
served to  the  Legislature  alone, 
lliis  construction  is  not  merely 
technically  and  logically  correct 
It  is  just  and  equitable  both  to  the 
taxpayers  and  to  the  appellant," 
per  Pearoe,  J. 
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§  431.  Subway  inadequate  —  Limited  consent  to  nse  of  over* 
head  wires  —  Effect  of. —  Limited  consent,  given  by  the  board 
of  electrical  control  in  N'ew  York  city,  to  the  maintenance  of 
overhead  wires,  owing  to  inadequacy  in  the  subways  at  the  time 
of  giving  notice  to  remove  surface  wires,  will  not  ripen,  by  use, 
into  an  absolute  right  or  franchise  to  maintain  overhead 
wires."  *^ 

§  431a.  Power  of  mnnicipality  to  compel  placing  of  wires  in 
condnit  used  for  other  wires  —  Where  impracticable.  Though  a 
municipality  may  have  the  power  to  require  an  electrical  com- 
pany to  remove  its  poles  and  wires  from  the  streets  and  place 
them  in  conduits,  such  power  must  be  exercised  with  a  due 
regard  for  the  rights  possessed  by  the  company  by  virtue  of  its 
franchise.  Such  a  company  cannot  be  compelled  to  place  its 
wires  in  a  conduit  constructed  and  maintained  by  another  com- 
pany under  a  contract  with  the  city  and  which  contains  wires 
charged  with  a  current  of  such  power  that  it  is  impracticable 
for  the  former  company  to  occupy  the  conduit,  as  such  a  re- 
quirement would  be  a  substantial  denial  of  the  right  to  exercise 
the  privilege  acquired  by  such  company  under  its  franchise. 
If,  however,  the  conduit  in  existence  is  adequate  and  conven- 
ient for  the  additional  wires  and  is  suitable  for  the  use  of  such 
wires  the  municipality  may  require  that  they  be  placed  in  the 
conduit  already  in  existence,  and  permission  to  construct  an 
additional  conduit  may  be  refused  where  the  additional  one 
would  greatly  and  unnecessarily  inconvenience  the  public.** 

§  432.  Location  of  subway  —  Not  conclusive  —  Interference 
— ^Injunction. —  A  subway,  permission  for  the  construction  of 
which  has  been  obtained  from  the  proper  local  authorities, 
should  be  so  located  as  to  avoid  unnecessary  interference  with 
access  to  other  subways  owned  by  other  companies.  So,  where 
the  location  of  a  subway,  as  designated  by  the.  commissioner  of 
public  works,  was  directly  over  another  subway,  and  if  so  con- 
structed it  would  interfere  with  access  thereto  it  was  held  that 

*«  Electric  Power  Co.   v.  City  of  phone  Co.,   52   App.  Div.    (N.   Y.) 

New  York,  60  N.  Y.  St.  R.  590,  29  6,  64  N.  Y.  Supp.  804,  7  Am.  Elec. 

Misc.    (X.   Y.)    48.  Cas.  211. 

"City  of  Rochester  v.  Bell  Tele- 
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where  there  was  ample  room  for  the  proper  construction  of  the 
subway  on  either  side  of  the  existing  one,  the  action  of  the 
commissioner  in  so  locating  it  was  not  conclusive,  where  the 
franchise  of  the  earlier  company  was  granted  in  consideration 
of  the  use  to  the  city  of  one  of  the  ducts  in  such  subway  for 
city  wires,  thus  creating  a  contract  which  the  municipality 
could  not  violate.  Accordingly,  an  injunction  restraining  such 
construction  was  granted,  pending  suit.^^ 

§  433.  Hew  Jersey  Snbways  Act  —  Constraction  of. —  The 
New  Jersey  Act  of  1892,*®  in  regard  to  the  placing  of  electrical 
conductors  underground,  and  providing  for  the  creation  of  a 
State  Board  of  Commissioners  of  Electrical  Subways,  does  not 
confer  upon  the  board  power  to  grant  franchises,  but  rather 
the  power  to  control  and  regulate  franchises  already  granted 
by  other  competent  authority.  This  construction  of  the  act 
was  declared,  in  a  case  where  consent  to  erect  poles  and  wires 
for  a  street  railway  had  been  granted  by  the  board  of  commis- 
sioners, but  it  appeared  that  the  ordinance  authorizing  the  use 
of  electricity  and  under  which  the  company  received  its  right 
to  use  such  motive  power  had  been  decided  to  be  illegaL*^  In 
a  case  which  came  before  the  courts  shortly  prior  to  the  above, 
an  application  was  made  by  a  street  railway  company  for. an 
injunction  restraining  an  abutting  owner  from  cutting  the  wires 
of  the  company.  The  act  above  referred  to  required  consent 
of  the  board  of  commissioners  to  the  stringing  of  electrical 
wires.  It  did  not  appear  that  such  consent  had  been  obtained. 
The  court  held  that  if  it  was  even  doubtful  whether  the  act 
was  constitutional  or  whether  it  applied  to  complainant,  it  was 
fatal  to  the  application.** 


*ft  Western  Un.  Teleg.  Co.  v.  Syr- 
acuse (N.  Y.  Sup.  Ct.),  53  N.  Y. 
Supp.  690,  24  Misc.  (N.  Y.)   338. 

40  Act  of  March  10,  1892,  Pamph. 
L.,  p.  78.  By  the  Laws  of  N.  J.  of 
1896,  chap.  189,  §§  1,  2,  3,  p.  322, 
electric  light,  heat  and  power  com- 
panies may  lay  pipes  or  conduits 
in  streets  for  its  wires,  subject  to 
certain  regulations  as  to  obtaining 
consent  and  laying  of  pipes. 
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4T  Trusteea  of  Presbyterian 
Church  v.  State  Board  of  Commis- 
sioners of  Electrical  Subways,  55 
N.  J.  L.  436,  4  Am.  Elec.  Ca&  135, 
27  Atl.  809. 

*«Paterson  By.  Co.  v.  Gnmdy, 
51  N.  J.  £q.  213,  4  Am.  Elec.  Cas. 
173,  26  Atl.  788.  Order  to  show 
<!au8e  was  discharged. 


StTBWAYS   AND   CONDUITS. 


§§  434,  435 


§  434.  TJndergToniid  wires  —  Subject  to  regnil&tioii  —  Police 
power. —  A  grant  of  the  right  to  lay  underground  wires  is  sub- 
ject to  such  reasonable  regulations  as  the  city,  in  the  exercise 
of  its  police  power,  may  deem  will  best  subserve  the  public 
safety  and  convenience.*®  And  where  a  corporation  is  released 
from  certain  requirements  which  are  inconsistent  with  its  char- 
ter as  to  the  laying  of  wires  under  the  surface  of  streets,  such 
release  will  not  operate  to  relieve  it  from  lawful  police  regula- 
tions imposed  by  the  city.*^ 

§  435.  Underground  wires  —  Bistrict  of  Columbia  —  Powers 
of  commissioners. —  The  fact  that  an  electrical  company  is  au- 
thorized to  extend  its  system  of  underground  wires  and  con- 
duits subject  to  such  regulations  as  may  be  imposed  by  a  board 
of  commissioners,  is  not  an  authorization  of  an  extension 
through  such  streets  as  the  company  may  select^  leaving  to  the 
commissioners  the  power  only  of  regulating  the  manner  of 
laying  such  wires,  and  of  constructing  the  conduits.*^  Under 
the  Appropriation  Act  of  the  District  of  Columbia,  and  the 
Sundry  Civil  Appropriation  Act  of  June  11,  1896,  authorizing 
the  extension  of  the  electric  light  service  to  places  not  previ- 
ously lighted  by  such  means,  and  having  no  undergound  wires, 
and  providing  that  the  current  furnishing  such  light  shall  be 
supplied  entirely  by  means  of  wires  placed  imder  the  surface 
of  the  streets,  the  commissioners  of  8uch  District  have  implied 
power  to  permit  the  laying  of  underground  wires.  °*  And  this 
power  was  held  not  confined  to  the  granting  of  a  permit  to  the 
company  furnishing  electric  light  service  at  the  time  and  which 
had  laid  wires  under  the  surface  of  streets  for  that  purpose.*** 
In  the  Appropriation  Act  of  the  District  of  Columbia,  referred 
to  above,  providing  for  the  extension  of  electric  light  service,  the 


i»  Missouri,  Laclede  Gas  Lu  Co. 
T.  Murphy,  170  U.  S.  78,  18  Sup. 
Ct.  Repr.  505. 

M>  Missouri,  Laclede  Gkis  L.  Co. 
V.  Murphy,  170  U.  S.  78,  18  Sup, 
Ct.  Repr.  605.  The  subject  of  reg- 
ulation of  wires  is  treated  else- 
where see  chaps.  XIV,  XXI,  herein. 

fti  Potomac    Elec.    Power    Co.    v. 


United  States  Elec.  Lighting  Co., 
26  Wash.  L.  Repr.  10. 

»2  United  States  Elec.  L.  Co.  v. 
Ross  (D.  C),  24  Wash.  L.  Repr. 
775;  appeal  denied,  24  Wash.  U 
Repr.  838. 

63  United  SUtes  Elec.  L.  Co.  v. 
Ross  (D.  C),  24  Wash.  L.  Repr. 
775;  appeal  denied,  24  Wash.  L. 
Repr.  838. 
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§§  435ay  486  subwatb  and  coimuiTB. 

words  ^'  in  these  streets  now  lighted  with  electric  arc  lights  in 
the  city  of  Washington,  and  for  necessary  extension  of  such 
service,"  are  construed  as  not  limiting  such  extension  to  streets 
already  lighted,  but  as  conferring  upon  the  commissioners  of 
the  District  power  and  discretion  to  designate  what  streets  such 
lighting  shall  be  extended  to.^^ 

§  435a.  Order  to  remoTe  conduits  —  Failure  to  obey  — 
Power  of  authorities  to  remove. —  Where  by  statute  power  is 
conferred  upon  a  transit  commission  to  order  the  removal  or 
relocation  of  a  conduit  which  is  djeemed  to  interfere  with  the 
construction  of  a  subway  and  that  the  person  or  persons  own- 
ing the  same  shall  comply  with  such  order,  the  one  to  whom 
such  an  order  is  given  is  obligated  to  obey  and  upon  his  failure 
to  do  so,  the  conduit  may  be  removed  by  the  commission  and  the 
cost  of  the  removal  recovered  from  the  owner  thereof.** 

§  436.  Pexmission  to  lay  wires  underground  —  Kiflsonii  — 
Mfuyland  —  Penniylvania  —  Canada. —  Where  by  statute  a  cor- 
poration is  authorized  to  construct  a  subway  beneath  the  sur- 
face of  the  streets,  upon  obtaining  consent  from  the  city,  a 
grant  by  the  city  of  the  right  to  construct  such  subway  is  an 
act  by  the  city  in  its  proprietary  capacity,  and  does  not  misap- 
propriate the  streets  or  any  part  thereof.**  So  where  the  de- 
partment of  public  works  and  safety  of  a  city  is  vested  with 
power  to  permit  the  erection  of  telephone  poles,  a  resolution 
of  the  city  council,  directing  that  no  permits  shall  be  granted 
by  this  department  for  the  laying  of  underground  wires  or  the 
erection  of  terminal  poles,  unless  an  ordinance  has  been  passed 
authorizing  such  construction,  is  inoperative  being  beyond  the 
province  of  such  council.  *^^  And  though  a  telephone  company 
of  the  city  of  Philadelphia  may  be  authorized  by  an  ordinance 
to  erect  poles  in  connection  with  its  underground  trolley  sys- 
tem, yet  this  grant  is  subject  to  the  issuance  of  a  permit  by  the 

54  United   States   Elec.  L.   Co.   v.  m  State,  National  Subway  Co.  ▼. 

Ross    (D.   C),  24  Wash.  L.   Repr.  St.  Louis,   145  Mo.  551,  46  S.  W. 

775,    appeal    denied,    24    Wash.    L.  981,  42  L.  R.  A.  113. 

Repr.  838.  *TCoin.,  Bell  Teleph.  Co.  v.  War- 
so  City  of  Boston  v.  Boston  Elec.  wick,  185  Penn.  St.  623,  40  Atl.  93. 

L.   Co.,    180  Mass.    516,  62   N.    E. 

978. 
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§436 


director  of  public  safety,  and  to  the  exercise  of  reasonable  po- 
lice regulations. '^^  Under  the  Maryland  acts  ^^  it  was  made  a 
prerequisite,  in  the  city  of  Baltimore,  to  the  issuance  of  a  per- 
mit to  open  the  streets  for  the  purpose  of  constructing  conduits 
for  electric  light  wires  than  an  ordinance  should  be  passed  au- 
thorizing the  construction  of  such  conduits.^^  And  where  such 
an  ordinance  has  been  passed  and  accepted  and  acted  upon 
by  the  company,  and  all  the  conditions  imposed  have  been  com- 
plied with,  the  right  of  the  company  is  in  the  nature  of  a  con- 
tract, and  not  a  mere  license,®^  and  the  company  will  be  entitled 
to  an  injunction  against  interference  Hy  the  municipal  authori- 
ties with  the  exercise  of  the  rights  so  acquired.®*  Again,  if 
an  electrical  company  is  authorized  by  statute  to  lay  under- 
ground wires  upon  making  a  report  to  the  city  council  of  the 
proposed  work,  subject  to  the  right  of  such  council  to  supervise 
the  work,  and  the  manner  of  opening  the  streets  is  prescribed 
by  statute,  if  reasonable  notice  has  been  given  to  the  council 
by  the  corporation,  of  its  intention  to  lay  such  wires,  and  the 
coimcil  takes  no  steps  in  consequence  of  such  notice,  it  has  no 


»8Coin.,  Bell  Teleph.  Co.  v.  War- 
wick, 6  Penn.  Dist.  Rep.  473. 

MMd.  Code,  art.  23,  §  111,  con- 
ferring electric  light  or  power  fran- 
chise upon  certain  companies,  but 
excepting  electric  light  companies 
from  incorporating  under  such  pro- 
vision to  operate  in  Baltimore. 
Md.  Acts  of  1890,  chap.  233, 
amending  foregoing  provision  and 
conferring  on  such  companies  in 
Baltimore  the  rights  and  privileges 
granted  therein. 

00  Edison  Elec.  Ilium.  Co.  v. 
Hooper,  85  Md.  110,  36  Atl.  113,  6 
Am.  Elec.  Cas.  8. 

•1  Chesapeake  &  P.  Teleg.  Co.  v. 
Baltimore,  89  Md.  689,  43  Atl.  784. 

«2  Chesapeake  &  Potomac  Teleph. 
Co.  V.  Baltimore,  90  Md.  638,  45 
Atl.  446,  7  Am.  Elec.  Cas.  151, 
wherein  the  court  says  that  it  en- 
tertains no  doubt  as  to  the  correct- 
ness of  the  decision  of  questions  of 


law  in  89  Md.  689,  cited  in  preced- 
ing note,  and  holding  that  where 
a  telephone  company  has  so  ac- 
cepted a  franchise  to  construct  a 
cqnduit  and  is  willing  to  construct 
it  in  accordance  with  the  condi- 
tions and  regulations  imposed  at 
the  time  of  the  granting  and  ac- 
ceptance of  the  franchise,  it  will 
be  entitled  to  such  an  injunction. 
It  is  incumbent  upon  the  com- 
pany^ where  it  seek  the  interven- 
tion of  the  court  to  enjoin  inter- 
ference by  the  municipality  with 
the  exercise  of  its  franchise  rights, 
to  show  that  it  has  performed  the 
obligations  imposed  on  it  by  the 
ordinance  and  all  that  the  contract 
requires  to  be  done  on  the.  part  of 
the  company.  Baltimore  v.  Chesa- 
peake &  Potomac  Teleph.  Co.,  92 
Md.  692,  48  Atl.  465,  7  Am.  Elec 
Cas.   158. 
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further  power  to  interfere  with  the  execution  of  the  work.** 
In  Pennsylvania,  under  the  general  powers  given  to  cities  by 
statute,®*  to  regulate  the  use  of  streets,  it  is  held  that  cities  of 
the  third  class  are  empowered  to  construct  conduits  for  electrical 
wires.**  Where  an  electrical  company  has  a  clear  legal  right 
to  lay  its  wires  under  the  surface  of  city  streets,  subject  to 
consent  from  the  local  authorities,  mandamus  is  the  proper  legal 
remedy  to  compel  such  authorities  to  take  action  in  reference 
to  the  issuance  of  a  permit.**  In  such  a  proceeding  allegations 
in  reference  to  another  ordinance,  by  which  rights  have  been 
granted  to  other  companies,  are  held  to  be  immaterial  and  re- 
dundant*'' 

§  436a.  PemuBsion  to  place  wires  in  conduits  —  When  may 
be  revoked.—  Where  it  is  provided  by  ordinance  that  telegraph, 
telephone  and  electric  light  companies  may  lay  wires  under 
the  streets  of  a  city  and  that  such  a  company  shall  remove  its 
conduits  whenever  directed  so  to  do  by  the  city  council,  the  com- 
pany does  not  acquire  a  right  of  property  in  the  street  which 
cannot  be  discontinued  and  appropriated  to  another  public  use 
without  compensation,  but  only  a  right  to  use  the  streets  in 
the  manner  specified  which  is  subject  to  revocation,  and  a 
statute  providing  for  the  removal  of  electrical  appliances  from 
the  streets  and  that  the  companies  shall  have  the  right  either 
to  remove  the  same  or  to  put  them  in  underground  conduits 
which  are  to  be  constructed  under  r^ulations  does  not  confer 
a  franchise  which  includes  an  individual  right  of  property 
in  the  public  easement  and  in  such  a  case  it  is  decided  that 
the  right  so  reserved  may  be  exercised  either  by  the  munici- 
pality or  by  the  legislature.  Thus  it  has  been  so  held  in  Mass- 
achusetts in  a  case  where  permission  of  this  character  was 
given  by  ordinance  to  an  electric  light  company  to  lay  its  wires 
in  conduits,  and  subsequently  a  statute  was  passed  conferring 

68  Montreal  v.  Standard  L.  &  P.  ««  State,  National  Subway  Co.  v. 

Co.,   Law   Rep.    App.    Cas.    (1897)  St.  Louis,   145  Mo.  551,  46  S.  W. 

527,   77   Law   T.   Rep.    115,   66    L.  981,  42  L.  R.   A.   113;   Com.,   BeU 

Jour.  Q.  B.    (N.  8.)    113.  Teleph.  Co.  v.  Warwick   (C.  P.),  6 

04Peun.  Act  of  May  23,  1889.  Penn.  Diet.  Rep.  473. 

«5  O'Brien    v.    Erie    (C.    P.),    7  «t  state.  National  Subway  Co.  v. 

Penn.  Diet.  Rep.  491,  20  Penn.  Co.  St.  Louis,  145  Mo.  551,  46  S.  W. 

Ct.  337.  981,  42  L.  R.  A.  113. 
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the  right  upon  a  terminal  company  to  acquire  a  portion  of 
certain  streets,  in  which  conduits  were  laid,  for  a  terminal 
station.*®  As  to  the  power  of  the  legislature  to  exercise  this 
right  of  revocation  it  was  said  in  this  case :  "  The  contention 
that  the  right  of  revocation  reserved  by  the  ordinances  and  the 
permit  to  the  city  council  cannot  be  exercised  by  the  Legislature 
is  without  foundation.  The  Legislature  is  the  supreme  au- 
thority in  regard  to  public  rights  in  the  streets  and  highways. 
This  reservation  of  a  right  of  revocation  was  a  limitation  of  the 
plaintiff's  right  to  continue  its  peculiar  use  of  the  street  as  one 
of  the  public  by  the  maintenance  of  a  conduit,  and  it  was  a  part 
of  the  regulation  of  the  rights  of  all  the  public.  The  reserva' 
tion  to  the  city  council  was  to  that  body  as  a  representative  of 
the  public,  and  not  to  it  in  a  narrow  or  individual  sense.  The 
Legislature  could  at  any  time  supersede  the  city  council  in 
the  exercise  of  its  powers,  and  could  do  anything  that  ought 
to  be  done  in  regard  to  this  public  easement.  The  important 
fact  is  that  the  plaintiff  has  been  given  no  right  which  was  not 
subject  to  the  control  of  this  easement  by  the  proper  author- 
ities," *•  And  in  an  earlier  case  in  this  State  it  is  decided  that 
though  the  right  of  an  electrical  company  to  use  the  streets  for 
its  purpose  is  recognized  as  within  the  public  easement  which 
was  paid  for  in  assessing  damages  to  the  owner  when  the 
street  was  opened,  such  company  acquires  no  property  rights 
in  the  streets  by  virtue  of  the  fact  that  it  was  authorized  to 
construct  its  conduits  therein  by  statute  or  ordinances,  which 
clearly  do  not  purport  to  convey  private  rights  of  property. 
In  this  case  it  was  decided  that  the  legislature  had  the  power  to 
close  the  street  at  any  time  and  that  though  some  of  the  prop- 
erty of  a  company  maintaining  conduits  in  the  street  might 
be  rendered  worthless  in  removing  it  yet  the  company  had  no 
property  rights  in  the  street  which  could  be  the  subject  of  an 
assessment  of  damages.*^® 

68  Boston   Electric   Light    Co.    v.  Co.    v.    Boston    Terminal    Co.,    182 

Boston    Terminal    Co.,    184    Mass.  Mass.   397,   65   N.   E.    835,   8   Am. 

566,  69  N.  E.  346^  8  Am.  Elec.  Cas.  Elec.   Cas.    132,   wherein  the   court 

60,  construing  in  St.  1896,  c.  516;  said:       "In    this    Commonwealth, 

St.  1894,  c.  454.  on  the  laying  out  or   construction 

••Per  Knowlton,  J.  of  a  highway  or  public  street,  the 

70  New  England  Teleph.  &,  Teleg.  fee    of    the    land    remains    in    the 
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%  436b.  Ordinance  granting  right  to  place  wires  1Inde^ 
ground  —  Extent  of  right  acquired  as  to  space. —  An  ordinance, 
not  purporting  to  grant  an  exclusive  right,  authorizing  an  elec- 
trical company  to  place  its  wires  beneath  the  surface  of  a 
street,  should  be  construed  as  only  conferring  the  right  upon 
such  company  to  occupy  such  space  as  is  necessary  for  the 
wires  and  for  such  devices  as  may  be  required  to  protect  them 
from  injury  or  to  prevent  injury  to  the  property  or  person  of 
others  who  may  have  the  right  to  use  the  ground  beneath  the 
surface.  So  where  an  electric  company  was  authorized  by  or- 
dinance to  place  its  wire  beneath  a  wooden  sidewalk  which  was 
several  feet  above  the  ground  and  the  surface  of  the  abutting 
lot  and  the  sidewalk  caught  fire  and  a  person  was  injured 
in  endeavoring  to  discover  the  origin  of  the  fire,  the  court  said, 
in  affirming  a  judgment  for  damages  for  such  injury:  "  The 
only  right  the  electric  company  had  under  the  ordinance  was  a 


landowner,  and  the  public  acquire 
an  easement  in  the  street  for 
travel.  This  easement  is  held  to 
include  every  kind  of  travel  and 
communication  for  the  movement 
or  transportation  of  persons  or 
property  which  is  reasonable  and 
proper  in  the  use  of  a  public 
street.  •  •  •  Accordingly  it  has 
been  held  that  the  public  easement 
which  is  paid  for  in  assessing  dam- 
ages to  the  owner  includes  the  use 
of  the  street  for  horse  cars  and 
electric  cars,  for  wires  of  telegraph, 
telephone  and  electric  lighting  com- 
panies, and  for  water  pipes,  gas 
pipes,  sewers  and  such  other  simi- 
lar arrangements  for  communica- 
tion or  transportation  as  further 
invention  may  make  desirable. 
•  ♦  •  The  rights  in  the  streets 
which  are  so  exercised  or  enjoyed 
are  not  private  rights  of  property, 
but  are  a  part  of  the  public  rights 
which  are  shared  in  common,  al- 
though used  and  enjoyed  in  differ- 
ent ways  by  the  different  members 
of  the  public  who  pass  through  a 
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street  or  whose  property  is  carried 
through  it.  These  public  rights  are 
primarily  subject  to  the  regulation 
and  control  of  the  Legislature 
which  represents  the  public.  This 
regulation  and  control  is  usually 
delegated  to  the  local  authorities 
by  general  laws,  and  some  time« 
by  special  laws.  But  the  Legisla- 
ture remains  all  the  time  the  su- 
preme authority  in  regard  to  ail 
public  rights  and  interests.  •  *  • 
Their  rights  in  connection  with  the 
rights  of  others  of  the  public  are 
subject  to  reasonable  regulation,  or 
even  to  termination  at  any  time, 
if  the  supreme  authority  acting  in 
the  public  interest  shall  so  deter* 
mine.  It  follows  that  they  have 
no  rights  of  property  in  the  street, 
and  their  structures  that  were  built 
therein  were  personal  property 
which  they  had  a  right  to  remove, 
and  which  could  not  be  the  sub- 
jects for  the  assessment  of  dam- 
ages under  statutes  of  this  kind," 
per  Knowlton,  J. 


SUBWAYS  ATSTD  CONDUITS.  §  437, 43Ta 

right  to  place  its  wire  under  the  sidewalk.  It  was  entitled  to 
permanently  occupy  no  more  space  for  that  purpose  than  was 
necessary  for  the  wire  and  any  devices  used  to  protect  the 
wire  and  to  keep  persons  from  coming  in  contact  therewith.  It 
had  no  right  or  permission  to  occupy  the  whole  of  the  space 
under  the  sidewalk  where  the  a<;cident  occurred."  ^^ 

§  437.  Subways  —  Public  g^unds  —  Massachusetts. —  The 
question  as  to  the  right  of  a  company  to  enter  upon  the  public 
squares,  commons  or  grounds  of  a  city  for  the  purpose  of  con- 
structing a  subway  arose  in  a  Massachusetts  case.  In  this  case 
it  appeared  that  there  was  an  act  in  this  State ''^^  restricting 
highways,  street  railways  and  corporations  of  a  like  nature 
from  entering  upon  public  commons  or  parks.  By  an  Act  of 
1894  ''^  the  construction  of  a  subway  in  the  city  of  Boston  was 
authorized.  The  company  claimed  under  this  act  that  it  had 
the  right  to  enter  upon  the  public  garden  of  the  city,  and  it 
was  held  that  under  the  provisions  of  the  statute  it  had  such 
right,  and  that  the  act  restricting  companies  from  such  entry 
was  modified  to  this  extent.  It  was  also  held  that  the  objec- 
tion that  by  the  act  public  grounds  were  authorized  to  be  used 
for  the  construction  of  a  subway  for  the  transportation  of  pas- 
sengers without  compensation,  was  sufficiently  answered  by  the 
fact  that  the  legislature  had  passed  such  statute,  and  that  it 
had  been  accepted  by  a  majority  of  the  voters  of  the  city.*^* 

§  437a.  Subways  —  Bights  of  prior  occupant. —  Where  an 
electrical  company  is  granted  a  franchise,  which  expressly  pro- 
vides that  it  is  not  exclusive  and  reserves  all  rights  and  priv- 
il^es  not  specifically  given,  to  construct  and  maintain  a  sub- 
way in  the  streets  for  the  purpose  of  placing  its  wires  therein, 
no  right  is  thereby  conferred  upon  it  to  dictate  what  other  struc- 
tures may  be  placed  beneath  the  surface  of  the  street  or  where 

'1  Commonwealth   Electric   Co.  v.  Examine    Browne    v.    Turner,    174 

Melville,  210  111.   70,  70  N.  E.  10,  Mass.  160,  64  N.  E.  610,  as  to  au- 

affg.  110  111.  App.  242,  per  Scott,  J.  thority  of  Rapid  Transit  Commis- 

T^Mass.  Pub.   Stat.,   chap.  64,   §  sion  to  construct  tunnels  for  rail- 

13.  way    tracks    for    connection    with 

TsMasfl.  Stat.  1894,  chap.  648.  subways  under  Mass.  Laws  of  1894, 

74  Prince   V.   Crocker,    166   Mass.  chap.  648. 
347,  44  N.  E.  446,  32  L.  R.  A.  610. 
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they  shall  be  placed.     It  may  demand  that  its  structure  shall 
not  be  unreasonably  interfered  with  but  it  can  not  prevent 
the  use  of  the  street  for  a  similar  purpose  by  another  company 
though  such  use  may  involve  some  expense  and  inconvenience 
to  it,  provided  access  to  its  line  is  left  open,  and  the  oper^ 
ation  thereof  is  not  interfered  witl^.     So  in  a  case  where  a  com- 
pany operating  imder  such  a  franchise  sought  to  restrain  an- 
other company  from  using  and  maintaining  another  subway 
in  the  same  street  the  court  said :     ^^  The  plainti£F  took  nothing 
by  its  grant  but  what  was  expressly  given,  or  necessarily  in- 
volved in  what  was  expressly  given.     There  is  nothing  in  its 
franchise  to  prevent  the  city  from  laying  a  subway  on  any 
side  of  the  plaintiffs  subway  and  immediately  adjoining  it^ 
or  from  authorizing  some  other  corporation  to  do  it.     If  the 
city,  which  has  control  of  the  streets  both  above  and  below 
the  surface,  sees  fit  to  economize  space  with  reference  to  the 
wants  of  the  future,  it  has  a  right  to  do  so  and  for  this  purpose 
to  place,  or  authorize  another  corporation  to  place,  conduit 
lines  so  near  that  of  the  plaintiff  as  to  make  access  somewhat 
inconvenient   and   expensive.      The   city   cannot   destroy   the 
plaintiff's  line  nor  prevent  reasonable  access  to  it,  but  it  is 
not  obliged  to  consult  the  mere  convenience  of  the  plaintiff, 
nor  study  to  save  it  from  expense  to  the  detriment  of  the  public 
In  other  words  the  plaintiff  may  make  a  reasonable,  but  not  an 
unreasonable  use,  of  the  right  granted.     While  the  city  could 
not  grant  to  another  the  right  to  use  the  same  space  occupied 
by  the  plaintiffs  line,  it  could  authorize  the  use  of  any  other 
space,  provided  access  to  the  line  was  left  open,  even  if  it 
were  less  convenient  and  more  expensive."  ^° 

75  Western   Union    Teleg.    Co.    t.      Y.   325,   331,   70   N.    E.,   866,   per 
Syracuse  Elec.  L.  &  P.  Co.,  178  N.      Vann,  J. 
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§  438.  Duty  of  companies  maintaining^  electrical  appliances 
in  streets. —  Companies  constructing  and  operating  electrical 
lines  in  streets  and  highways  are  charged  with  certain,  duties 
and  obligations  in  the  maintenance  of  such  lines.  In  many 
cases  wires  are  charged  with  high  and  dangerous  currents  of 
electricity  which,  in  the  absence  of  reasonable  care  as  to  string- 
ing, insulation  and  repair  thereof,  would  prove  dangerous  to 
the  lives  both  of  employees  and  of  others  in  the  legitimate  use 
of  the  streets.  So,  also,  the  large  and  cumbersome  poles  used 
in  many  cases,  the  crossarms,  and  the  insulators  suspended  at 
considerable  height  from  the  ground  may,  if  not  properly  main- 
tained, be  a  great  source  of  danger.  And  again,  where  two  or 
more  electrical  companies  have  suspended  their  wires  in  the 
same  street,  and  the  wires  of  one  company  may  so  interfere 
with  those  of  another  company  as  to  impede  the  proper  opera- 
tion of  its  line  and  conduct  of  business,  the  law  imposes  certain 
requirements  or  duties,  as  to  the  erection  and  maintenance  of 
such  wires.     As  a  general  rule  electrical  companies,  aside  from 
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their  obligations  to  employees  and  other  companies,^  while  not 
insurers  of  the  absolute  safety  of  thie  public  against  all  dangers 
arising  from  the  lawful  erection  and  maintenance  of  their  lines 
in  the  streets,'  are  boimd  to  exercise  such  reasonable  care  in 
the  maintenance  of  such  lines  as  a  prudent,  careful,  person 
would  take  of  property  of  a  similar  character,  in  constant  use 
and  continually  exposed  to  the  effect  of  the  atmosphere  and  of 
the  weather.'     In  a  case  in  the  Circuit  Court  of  Appeals  it 


iSee  Bubeequent  chapters  herein 
as  to  these. 

9  United  States:  City  of  Denver 
V.  Sherrett,  60  U.  S.  App.  104,  31 
C.  C.  A.  499,  88  Fed.  226,  5  Am. 
Neg.  529;  Western  Un.  Teleg.  Co. 
V.  Thorn,  64  Fed.  287,  12  C.  C.  A. 
104,  6  Am.  Elec.  Cas.  283.  Arkan- 
eae:  City  Elec.  St.  R.  Co.  v.  Con- 
ery,  61  Ark.  381,  31  L.  R.  A.  670, 
33  S.  W.  426,  3  Am.  &  Eng.  R.  Cas. 
(N.  S.)  365,  54  Am.  St.  Rep.  262. 
Colorado:  Denver  Consol.  Elec  Co. 
V.  Lawrence,  31  Colo.  301,  73  Pac. 
39,  8  Am.  Elec.  Cas.  617;  Denver 
Consol.  E.  Co.  v.  Simpson,  21  Col. 
371,  31  L.  R.  A.  666,  41  Pac.  499. 
Iowa:  Harter  v.  Colfax  Elec.  L.  & 
P.  Co.,  124  Iowa,  600,  100  N.  W. 
508.  Nebraska:  New  Omaha  Thom- 
son-Houston Elec.  L.  Co.  v.  Ander- 
son (Neb.  1905),  102  N.  W.  89,  17 
Am.  Neg.  R.  601.  Virginia:  Nor- 
folk Ry.  &  L.  Co.  V.  Spratley,  103 
Va.  379,  49  S.  E.  502. 

s  United  States:  City  of  Denver 
V.  Sherrett,  60  U.  S.  App.  104,  31 
C.  C.  A.  499,  88  Fed.  226,  5  Am. 
Neg.  R.  529;  Western  Un.  Teleg. 
Co.  V.  Thorn,  64  Fed.  287,  12  C.  C. 
A.  104,  5  Am.  Elec.  Cas.  289.  Ar- 
kansas: City  Elec.  St.  R.  Co.  v. 
Conery,  61  Ark.  381,  33  S.  W.  426, 
54  Am.  St.  Rep.  262,  31  L.  R.  A. 
670,  3  Am.  &  Eng.  R.  Cas.  (N.  S.) 
365.  Colorado:  Denver  Consol.  E. 
Co.  V.  Simpson,  21  Col.  371,  41  Pac 
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499,  31  L.  R.  A.  566,  holding  com- 
pany bound  to  highest  d^ree  of 
care.  Connecticut:  Nelbon  v.  Brad- 
ford Lighting  C.  &  W.  Co.,  75  Conn. 
548,  54  Atl.  303,  8  Am.  Elec  Cas. 
542,  holding  that  a  very  high  degree 
of  care  is  required.  Georgia:  At- 
lanta Consol.  St.  R.  Co.  v.  Owings, 
97  Ga.  663,  25  S.  E.  377,  33  Lu  R. 
A.  798,  6  Am.  &  Eng.  R.  Cas.  (N. 
S.)  1.  Illinois:  Commonwealth 
Elec.  Co.  v.  Melville,  210  Dl.  70,  70 
N.  E.  1052,  affg.  110  Dl.  App.  242; 
Quincy  Gas  &  Elec  Co.  v.  Bauman, 
203  111.  295,  67  N.  £.  807,  8  Am. 
Elec  Cas.  460,  affg.  104  IlL  App. 
600;.  Cumberland  Teleph.  &  Teleg. 
Co.  V.  Coate,  100  111.  App.  519;  Al- 
ton R.  &  I.  Co.  V.  Foulda,  82  BL 
App.  322.  Iowa:  Barto  v.  Iowa 
Telephone  Co.,  126  Iowa  241,  101 
N.  W.  876;  Harter  v.  Colfax  Elec 
L.  A  P.  Co.,  124  Iowa,  600,  100  N. 
W.  508.  Kansas:  Waller  v.  Leaven- 
worth Light  &  H.  Co.,  9  Kan.  App. 
301,  61  Pac  327.  Kentucky:  Ma- 
con V.  Paducah  St.  Ry.  Co.,  23  Ky. 
Law  R.  46,  62  S.  W.  496.  Louisi- 
ana: Wilson  V.  Great  Southern 
Teleph.  &  Teleg.  Co.,  41  La.  Ann 
1041,  6  So.  781,  3  Am.  Elec  Cas. 
466.  Maine:  Cleveland  v.  Bangor 
St.  Ry.  Co.,  86  Me.  232,  29  Atl, 
1005,  4  Am.  Elec  Cas.  398,  and 
note.  Maryland:  Western  Un. 
Teleg.  Co.  v.  State,  Nelson,  82  Hd. 
293,  33  Atl.  763,  61  Am.  St.  Rep. 
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was  said  in  this  connection :  **  In  all  cases  wherein  telegraph, 
telephone;  electric  light  and  power,  and  electric  car  companies 
obtain  and  exercise  the  privilege  of  erecting  and  maintaining 
poles,  wires,  lamps,  and  other  appliances  in  the  public  streets, 
they  are  boimd  to  know  that  the  maintenance  of  such  appli- 
ances in  and  about  the  highway  may  create  dangers  to  persons 
exercising  the  primary  and  paramount  right  of  passage  along 
or  across  the  same.  The  companies  are  not  insurers  of  the 
safety  of  the  public  against  all  dangers  arising  from  the  lawful 
placing  in  the  street  of  the  appliances  pertaining  to  the  busi- 
ness carried  on  by  the  companies,  but  they  are  bound  to  know 
the  dangers  which  may  naturally  be  caused  by  such  use  of  the 
streets,  and  to  guard  against  them  by  the  exercise  of  all  the 


464,  31  L.  R.  A.  672.  Massachu- 
setts: Griffin  v.  United  States 
Elec.  L.  Co.,  164  Mass.  492,  49  Am. 
St.  Rep.  477,  41  N.  E.  676,  Uggla 
V,  West  End  St.  Ry.  Co.,  160  Mass. 
.351,  4  Am.  Elec.  Cas.  391,  35  N.  E. 
1126,  holding  that  reasonable  care 
might  properly  be  said  to  be  a 
"  high  degree  of  care."  Michigan: 
Warren  v.  City  Elec.  Ry.  Co.,  141 
Mich.  298,  104  N.  W.  613.  Minne- 
sota: Gilbert  v.  Duluth  General 
Elec.  Co.,  93  Minn.  99,  100  N.  W. 
653,  16  Am.  Neg.  R.  446.  Missouri: 
Harrison  ▼.  Kansas  City  Elec.  L. 
Co.,  196  Mo.  606,  93  S.  W.  951. 
Nebrateka:  New  Omaha  Thomson- 
Houston  Elec.  Co.  (1906),  102  N. 
W.  89,  17  Am.  Neg.  R.  601.  New 
Jersey:  Hamilton  v.  Bordentown 
Elec  L.  &  M.  Co.,  68  N.  J.  L.  86, 
52  Atl.  290,  8  Am.  Elec.  Cas. 
624;  New  York  &  N.  J.  Teleph. 
Co.  V.  Bennett,  62  N.  J.  L. 
742,  42  Atl.  769,  5  Am.  Neg.  R.  657 ; 
Newark  E.  L.  &  Power  Co.  v.  Ruddy, 
62  N.  J.  L.  505,  41  Atl.  .712,  5  Am. 
Neg.  R.  402;  Excelsior  Elec.  Co.  v. 
Sweet,  57  N.  J.  L.  224,  30  Atl.  553. 
Xew  York:  Flood  v.  Western  Un. 
Teleg.  Co.,  131  N.  Y.  603.  30  N.  E.  106. 
4  Am.  Elec.  Cas.  402;  Ward  v.  At- 


lantic &  Pac.  Teleg.  Co.,  71  N.  Y. 
81,  1  Am.  Elec.  Cas.  259;  Penny  ▼. 
Rochester  Ry.  Co.,  7  App.  Div.  (N. 
Y.)  595,  74  N.  Y.  St.  R.  732,  40  N. 
Y.  Supp.  172,  affd.,  154  N.  Y.  770; 
Staringer  v.  Western  Un.  Teleg. 
Co.,  34  N.  Y.  St.  R.  508,  11  N.  Y. 
Supp.  817,  3  Am.  Elec.  Cas.  474. 
North  Carolina:  Asbury  v.  Char- 
lotte Elec.  Ry.  L.  &  P.  Co.,  125  N. 
C.  568,  34  S.  E.  654;  Haynes  v. 
Raleigh  Gas  Co.,  114  N.  C.  203,  41 
Am.  St.  Rep.  786,  19  S.  E.  341, 
holding  utmost  degree  of  care  neces- 
sary. Oregon:  Ahern  v.  Oregon 
Teleph.  Co.,  24  Or.  276,  4  Am.  Elec 
Cas.  349,  33  Pac.  403.  PennsyU 
wxnia:  Daltry  v.  Media  Elec.  L.  H. 
&  P.  Co.,  208  Pa.  St.  403,  57  Atl. 
833,  208  Pa.  St.  414,  57  Atl.  1134; 
Hand  v.  Central  Penn.  Teleph.  & 
Supply  Co.  (C.  P.),  1  Lack.  L. 
News,  351.  Utah:  Thompson  v. 
Salt  Lake  Rap.  Trans.  Co.,  16 
Utah,  281,  62  Pac.  92,  40  L. 
R.  A.  172,  10  Am.  &  Eng. 
R.  Cas.  (N.  S.)  663;  Hall  ▼.  Ogden 
City  St.  R.  Co.,  13  Utah,  243,  44 
Pac.  1046,  4  Am.  &  Eng.  R.  Cas. 
(N.  8.)  77.  Wisconsin:  Huber  v. 
La  Crosse  City  R.  Co.,  92  Wis.  636, 
66  N.  W.  708,  31  L.  R.  A.  583. 
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foresight  and  caution  which  can  be  reasonably  expected  of 
prudent  men,  under  such  circumstances."  *  And  in  a  case  in 
Kew  York,  where  a  roofer,  who  had  been  injured  by  contact 
with  the  wires  of  an  electric  light  company  while  at  work  upon 
the  cornice  of  a  building,  had  brought  suit  for  damages  alleging 
negligence  on  the  part  of  the  company  in  maintaining  its  wires, 
the  court  said :  "  The  defendant  was  engaged  in  the  business 
of  supplying  electricity  for  lighting  purposes  in  houses  and 
streets  of  the  city,  and  considering  the  high  voltage  which  it 
was  necessary  to  carry  over  the  wires,  thus  rendering  the  busi- 
ness in  the  highest  degree  dangerous,  unless  handled  with  care 
and  skill,  we  think  that  outside  of  any  contractual  relation,  a 
duty  was  created  on  the  part  of  the  defendant,  not  only  towards 
the  public  generally,  who,  in  the  streets,  might  be  likely  to 
come  in  contact  with  the  wires,  but  also  with  respect  to  any  in- 
dividual engaged  in  a  lawful  occupation  in  a  place  where  he 
was  entitled  as  of  right  to  be.  The  relation  and  obligation  of 
parties  are  accurately  expressed  in  Heaven  v.  Pender  (L.  R. 
11  Q.  B.  503),  the  substance  of  which  is  that  whenever  one 
person  is  by  circumstances  placed  in  such  a  position  with  regard 
to  another,  that  everyone  of  ordinary  prudence  would  recog- 
nize that,  if  he  did  not  use  ordinary  care  and  skill  in  his  own 
conduct  with  regard  to  these  circumstances,  he  might  cause  in- 
jury to  the  person  or  property  of  the  other,  a  duty  arises  to  use 
ordinary  care  and  skill  to  avoid  such  danger. "  ' 

§  438a.  Degree  of  care  varies. —  The  degree  of  care  required 
of  such  companies  under  the  rule  that  they  must  exercise  rea- 
sonable care  varies  according  to  the  facts  and  circum- 
stances of  the  case,  having  in  view  the  dangers  involved  and 
the  serious  results  which  may  ensure  as  a  consequence  of  negli- 
gence.®    In  the  case  of  wires  charged  with  a  dangerous  cur- 

4  City  of  Denver  v.  Shenrett,  60  Elec.  Co.,  93  Minn.  99,  100  N.  W. 

U.  S.  App.  104,  31  C.  C.  A.  499,  88  653,   16  Am.   Neg.  R.  446,  wherein 

Fed.  226,   5  Am.  Neg.   R.  529,  per  it  was  held,  in  an  action  for  death 

Shiras,  J.  caused  by  shock  from  electric  light 

6  Ennis  v.  Gray,  87  Hun  (N.  Y.),  wires  becoming  crossed,  that  it  was 

355.  68  X.  Y.  St.  R.  312,  34  N.  Y.  proper    to    charge    the   jury    that: 

St.   R.   383,   5   Am.   Eleo.  Caa.   325,  "  In   the   construction,   maintenance 

per  O'Brien.  J.  and  operation  of  the  wires  in  qnes- 

•»  Gilbert         v.     Duluth      General  tion  it  is  the  duty  of  the  defendant 
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rent  of  electricity  and  maintained  at  places  where  people  have 
a  right  to  go,  and  are  in  a  habit  of  frequenting  or  are  likely 
to  go,  either  for  pleasure,  work  or  business,  a  greater  degree  of 
care  would  be  necessary  to  protect  persons  from  the  result  of 
injury  than  would  be  required  where  the  wires  are  maintained 
at  points  which  are  not  frequented  by  people  and  are  remote 
from  places  where  they  need  to  go  or  are  diflScult  of  access  to.^ 
So  it  is  decided  that  a  street  railway  company  which  employs 
electricity  as  a  motive  power  should  exercise  the  highest  degree 
of  care  to  protect  those  using  the  streets  from  injury  from  the 
electric  current.®  The  degree  of  care  required  may  also  de- 
pend upon  the  nature  of  the  current  conveyed  over  the  wires, 
or  upon  the  proximity  of  a  wire  which  does  not  convey  a  dan- 
gerous current  to  one  which  conveys  a  current  which  is  a  source 
of  danger  to  life  or  property. 


to  exercise  ordinary  and  reasonable 
care  to  prevent  injury  to  persons 
who  might  have  occasion  to  use  the 
current  therefrom  for  lighting  pur- 
poses. By  'ordinary  and  reason- 
able care'  is  meant  such  care  as  an 
ordinary  prudent  and  careful  per- 
son, having  in  view  the  dangers  to 
be  apprehended,  would  exercise  un- 
der the  same  circumstances.  The 
precautions  necessary  to  be  taken  in 
the  exercise  of  reasonable  and  ordi- 
nary care  vary  with  the  circum- 
stances of  each  particular  case,  and 
the  degree  of  hazard  connected 
therewith;  greater  precautions  be- 
ing necessary  in  the  case  of  great 
hazard,  and  less  in  case  where  there 
is  little  danger."  Perham  v.  Port- 
land General  Elec.  Co.,  33  Or.  451, 
63  Pac.  14,  40  L.  R.  A.  799,  72  Am. 
St.  Rep.  730,  wherein  it  is  said: 
''Electric  companies,  of  course,  are 
not  bound  to  have  perfect  apparatus 
or  perfect  construction,  but  they  are 
required  to  exercise  a  degree  of  care 
and  prudence  in  the  construction 
and  maintenance  of  their  wires  com- 


mensurate with  the  danger;  and 
where  their  wires  are  designed  to 
carry  a  strong  and  powerful  current 
of  electricity,  so  that  persons  come 
in  contact  with  them  are  certain 
to  be  seriously  injured,  if  not  killed, 
the  law  imposes  upon  the  company 
the  duty  of  exercising  the  utmost 
care  and  prudence  to  prevent  such 
injury."  See  also  Economy  Light 
&,  P.  Co.  V.  Stephen,  87  III.  App. 
220;  Barto  v.  Iowa  Telephone  Co., 
126  Iowa,  241,  101  N.  W.  876. 

7  McLaughlin  v.  Louisville  Elec. 
L.  Co.,  100  Ky.  173,  37  S.  W.  851, 
34  L.  R.  A.  812,  wherein  it  is  de- 
clared that :  "  Very  great  care 
might  be  sufficient  as  to  the  wires 
at  points  remote  from  public  pass- 
ways,  buildings,  or  places  where 
persons  need  not  go  for  work  or 
business;  but  the  rule  should  be 
different  as  to  points  where  people 
have  the  right  to  go  for  work,  busi- 
ness or  pleasure." 

8  Metropolitan  Street  Ry.  Co.  v. 
Gilbert,  70  Kan.  261,  78  Pac.  807, 
17  Am.  Neg.  R.  231. 
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8  438h.  Dnty  to  make  iiupectioiL — The  degree  of  care 
which  is  required  of  electrical  companies  imposes  upon  such 
a  company  the  duty  of  making  reasonable  and  proper  inspec- 
tions of  its  appliances.  This  does  not  mean  that  the  company 
must  make  such  inspections  as  will  absolutely  prevent  the  oc- 
currence of  an  accident,  and  thus  render  it  an  insurer  against 
any  injury  sustained,  but  that  it  is  obligated  to  make  such 
inspections  as  are  reasonable  and  proper,  both  with  regard 
to  their  frequency  and  character,  having  in  view  the  condi- 
tions surrounding  the  use  of  the  apparatus  and  the  dangers 
and  risks  involved.®  If,  by  the  exercise  of  reasonable  care  in 
this  respect,  a  defective  condition,  as  a  result  of  which  an  in- 
jury has  been  sustained,  could  have  been  discovered  and  rem- 
edied, the  company  will  be  held  liable  for  such  injury.^^  The 
question  whether  such  a  company  has  performed  the  duty 
imposed  upon  it  as  to  the  making  of  inspections  is  one  for  the 
jury  to  determine.^  ^ 


9  Warren  v.  City  Electric  Ry.  Co. 
141  Mich.  298,  104  N.  W.  613. 

Climatic  conditions  may  be  Buch 
that  reasonable  prudence  and  cau- 
tion would  require  electrical  com- 
panies to  maintain  a  system  of  fre- 
quent inspection.  Denver  ■  Consol. 
Elec.  Co.  V.  Lawrence,  31  Colo.  301, 
73  Pac.  39,  8  Am.  Elec.  Cas.  618. 

The  making  of  frequent  inspec- 
tions tcill  not  of  itself  relieve  an 
electrical  company  from  liability  for 
an  injury  due  to  defective  insula- 
tion where  the  defect  could  have 
been  ascertained  by  a  sufficiently 
thorough  inspection.  Potts  v. 
Shreveport  Belt  Ry.  Co.,  110  La. 
1,  34  So.  103. 

A  weekly  inspection  of  the  wires 
of  an  electrical  company  will  not  as 
a  matter  of  law  show  a  freedom 
from  negligence  on  the  part  of  the 
company.  Paine  v.  Electric  Ilium. 
&  P.  Co.,  64  App.  Div.  (N.  Y.) 
477,  72  N.  Y.  Supp.  279,  7  Am. 
Elec.  Cas.  651. 

loHarter  v.  Colfax  Electric  L.  & 
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R.  Co.,  124  Iowa,  600,  100  N.  W. 
508;  Wagner  v.  Brooklyn  Heights 
R.  Co.,  69  App.  Div.  (N.  Y.)  349, 
74  N.  Y.  Supp.  809;  Leonard  v. 
Brookljm  Heights  R.  Co.,  57  App. 
Div.  (N.  Y.)  125,  67  X.  Y.  Supp. 
085,  7  Am.  Elec.  Cas.  G83. 

"  Lutoff  V.  United  Electric  Light 
Co.,  184  Mass.  53,  67  N.  E.  1025,  8 
Am.  Elec  Cas.  506,  14  Am.  Neg.  R. 
344,  wherein  it  is  said  that  "  the 
care  which  a  corporation  having  a 
lighting  plant  extended  throughout 
a  city  should  exercise  in  the  over- 
sight of  its  apparatus,  with  a  vieir 
promptly  to  discover  defects  giving 
rise  to  the  greatest  danger,  is  one 
which  is  peculiarly  proper  for  the 
determination  of  a  jury,"  per  Bar- 
ker, J.;  Leonard  v.  Brooklyn 
Heights  R.  Co.,  57  App.  Div.  (N 
Y.)  125,  67  N.  Y.  Supp.  985;  Poul 
sen  v.  Nassau  Electric  Co.,  30  App 
Div.  (N.  Y.)  246,  51  N.  Y.  Supp 
933,  7  Am.  Elec.  Cas.  677 ;  Glouces 
ter  Electric  Co.  v.  Kankas,  120  Fed 
490,  56  C.  C.  A.  640,  wherein  it  is 
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§ .  439.  Motive  power  —  Street  railways. —  The  legislature 
may  authorize  the  construction  of  street  railways  upon  city 
streets  without  compensation  to  the  abutting  owners,  or  the 
municipal  authorities  may  confer  such  right  where  there  has 
been  a  proper  delegation  of  such  power  to  them.^^  The  right 
of  the  legislature  or  mimicipal  authorities  to  authorize  such 
use  of  the  streets,  being  recognized,  it  necessarily  follows  that, 
in  the  absence  of  some  constitutional  restriction  or  of  some 
legislative  restriction  upon  the  authorities  of  the  city  in  refer- 
ence thereto,  the  use  of  animal  or  mechanical  power  may  be 
authorized,  so  long  as  it  does  not  constitute  an  encroachment 
upon  private  rights  to  the  extent  of  an  appropriation  of  private 
property  or  impair  the  usefulness  of  the  street  as  a  public 
way.^^  Municipal  corporations  under  the  general  power  to 
control  and  regulate  the  use  of  streets,  may  in  the  exercise  of 
such  power  and  of  the  inherent  police  power  regulate  the  use 
of  electricity  as  a  means  of  propulsion  for  street  cars  within 
their  corporate  limits.^*  Street  cars  propelled  by  electricity  are 
but  one  means  of  using  the  streets  in  aid  of  public  travel, 
and  permission  for  the  use  of  such  motive  power  is  in  the 
exercise  of  the  police  power  for  the  benefit  and  convenience  of 
the  traveling  public.^  *^  If  a  municipality  grants  consent  to  the 
use  of  electricity  on  street  railways  without  any  express  au- 
thority to  authorize  such  use,  and,  relying  upon  such  con- 
sentj  the  company,  has  incurred  heavy  expenditures,  such  pcr- 


declared  that  the  question  of  the 
necessity  of  inspection  and  the  ques- 
tion whether  the  defendant  was 
lacking  in  due  care  in  not  discover- 
ing the  defective  condition  are  ques- 
tions of  fact  for  the  jury  in  an  ac- 
tion for  personal  injury  caused  by 
contact  with  a  defectively  insulated 
wire. 

12  See  chaps.  XI,  XVI  and  XVII, 
herein. 

18  VS^illiams  v.  City  Elec.  Ry.  Co., 
41  Fed.  556,  3  Am.  Elec.  Cas.  231, 
234;  Hudson  River  Teleph.  Co.  v. 
Watervliet  Turnpike  &  Ry.  Co.,  135 
N.  Y.  393,  63  N.  Y.  St.  Rep.  642, 
32  N.  E.  148,  4  Am.  Elec.  Cas.  282, 


revg.  61  Hun  (N.  Y.),  140,  30  N. 
Y.  St.  R.  952,  15  N.  Y.  Supp. 
752;  Lockhart  v.  Craig  St.  Ry.  Co., 
139  Pa.  St.  419,  3  Am.  Elec.  Cas. 
314,  318,  21  Atl.  20;  Limburger  v. 
San  Antonio  Rap.  Trans.  St.  R.  Co. 
(Tex.  Sup.  Ct.,  1895),  6  Am.  Elec. 
Cas.  156. 

1*  State  ex  rel.  Wisconsin  Teleph. 
Co.  V.  Janesville  St.  Ry.  Co.,  87 
Wis.  72,  4  Am.  Elec.  Cas.  289,  57 
N.  W.  970. 

IB  Canal  &  Claiborne  R.  Co.  v. 
Crescent  City  R.  R.  Co.,  44  La.  Ann. 
485,  4  Am.  Elec.  Cas.  13,  10  Sa 
888. 
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mission  will  be  considered  as  ratified  by  a  statute,  subsequently 
passed,  empowering  cities  to  authorize  the  use  of  such  motive 
power. ^*  And  the  right  of  a  company  to  use  electricity  for  its 
motive  power  cannot  be  challenged  in  an  action  against  the 
company  for  personal  injuries. ^^ 

§  440.  Hotive  power — Bight  to  use  electricity  —  Charter 
and  statutes  silent  as  to.-—  It  is  a  general  rule  of  law  that  when 
corporations  are  authorized  by  a  general  grant  to  carry  on  a 
business  and  the  powers  which  it  may  exercise  are  not  limited 
or  defined  by  the  terms  thereof,  it  will  receive  and  may  exer- 
cise by  implication  all  such  powers  as  are  reasonably  necessary 
to  enable  it  to  accomplish  the  purposes  of  its  creation.^®  There- 
fore, where  a  corporation  is  formed  under  a  general  statute 
to  construct,  maintain  and  operate  a  street  railway  for  the 
transportation  of  passengers,  and  the  statute  does  not  in  any 
way  limit  or  define  the  motive  power  to  be  used,  the  company 
will  have  the  right  to  use  electricity  as  a  motive  power.^'  The 
right,  however,  would  be  subject  to  the  exercise  of  any  powers 
in  reference  thereto,  which  the  legislature  had  delegated  to 
the  local  authorities.  In  a  case  in  Illinois  where  it  appeared 
that  the  use  of  steam  as  a  motive  power  was  prohibited  by  the 
city,  the  court  sustained  its  action,  it  being  held  that,  although 
the  grant  to  the  company  did  not  limit  or  define  the  motive 
power  which  should  be  used,  yet  the  company  did  not  thereby 
acquire  the  right  to  use  any  means  of  propulsion,  but  could  only 
use  such  means  as  would  be  most  conducive  to  the  best  interests 
and  safety  of  the  public,  having  occasion  to  use  the  street  as  a 
common  highway.^ 

§  441.  Delegation  of  power  to  city  as  to  street  railroads  — 
Silent  as  to  motive  power. —  If  a  legislature  confers  the  power 
upon  a  municipality  to  authorize  the  construction  of  street  rail- 
ways with  no  terms  of  qualification  or  restriction  as  to  what 

le  City  Ry.  Co.  v.  Citizens*  St.  R.  Co.,  47  N.  J.  Eq.  380,  3  Am.  Elec. 

Co.,  166  U.  S.  557,  17  Sup.  Ct.  653.  Cas.  283,  20  Atl.  859. 

17  Hine  v.  Bay  Cities  Consol.  St.  i»  Halsey  v.  Rapid  Trans.  St.  Ry. 

R.   Co.,   115   Mich.   204,   73   N.  W.  Co.,  47  N.  J.  Eq.  380,  3  Am.  Elec 

116,  4  Det.  L.  News,  813.  Cas.  283,  20  Atl.  859. 

i«  Halsey  v.  Rapid  Trans.  St  Ry.  «>  North  Chicago  City  Ry.  Co.  v. 


Lake  View,  105  111.  207. 
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motive  power  shall  be  used,  the  city  may  authorize  the  use  of 
animal  or  mechanical  power  as  a  means  of  propulsion.  So 
under  such  a  delegation  of  power  to  a  city,  it  was  held  that 
the  local  authorities  might  authorize  the  construction  of  a 
street  railway  to  be  operated  by  steam  motors,  provided  such 
motive  power  was  not  so  used  as  to  create  a  public  nuisance.** 

§  442.  Statutory  provisions  as  to  motive  power  —  Constmo- 
tion  of.—  The  questions  as  to  the  right  of  a  municipality  to  au- 
thorize the  use  of  electricity,  under  the  delegation  of  powers 
to  it,  and  as  to  the  right  of  a  street  railway  to  adopt  such  mo- 
tive power  under  its  charter  or  general  statutory  provisions 
have  arisen  in  several  cases.  In  many  instances  at  the  time 
of  the  enactment  of  the  statutes  in  dispute,  the  use  of  electricity 
for  the  purpose  of  propelling  street  cars  was  either  unknown 
or  so  imperfectly  developed  that  its  use  was  not  practicable. 
In  the  construction  of  the  provisions  in  reference  to  motive 
power,  the  general  rule  has  been  applied  that  statutes  should  be 
interpreted  by  the  courts  in  aid  of  their  manifest  object.**  And 
it  has  been  declared  that  if  any  presumption  in  reference  to 
these  provisions  is  to  be  indulged  in,  it  is  that  enactments  of  the 
legislature  are  made  in  view  of  the  increasing  growth  and  needs 
of  society,  and  are  not  to  be  construed  so  as  to  embarrass  the  in- 
ventive and  progressive  tendency  of  the  people,  but  rather  to 
encourage  it.*^  So,  where  power  was  conferred  upon  a  munici- 
pal corporation  by  its  charter  to  authorize  the  "  use  of  streets 
for  horse  and  steam  railroads,"  the  words  were  held  to  be  words 
of  illustration,  rather  than  of  limitation,  and  to  confer  upon  the 
municipal  authorities  the  power  to  grant,  in  their  discretion,  a 
franchise  for  the  use  of  electricity  upon  street  railways.*^  And 
where  a  municipal  corporation  is  authorized  to  permit  a  street 

»  Williams  v.  City  Elec.  Ry.  Co.,  N.  Y.  393,  63  N.  Y.  St.  R.  612,  32 

41  Fed.  566,  3  Am.  Elec.  Caa.  231,  X.  E.  148,  31  Am.  St.  Rep.  838,  4 

denying  injunction  restraining  oper-  Am.  Elec.  Cas.   275,  revg.   61  Hun 

ation    of    street    railway    by    such  (N.  Y.),  140,  39  N.  Y.  St.  R.  962, 

power.                                                      ■  16  N.  Y.  Supp.  762,  21  Civ.  Proc. 

22Buckner  v.  Hart,  52  Fed.  836,  Rep.  204. 

4  Am.  Elec.  Cas.  21,  affd.,  64  Fed.  2^  Buckner  v.  Hart,  62  Fed.  836,  4 

926,  6  C.  C.  A.  1.  Am.   Elec.   Cas.    21,   affd.,   64   Fed. 

23  Hudson    River    Teleph.    Co.    v.  925,6  C.  C.  A.  1. 
Watervliet  Turnp.  &  Ry.   Co.,  135 
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railway  company  to  operate  its  line  by  means  of  "  horse  or 
other  power,"  the  words  "  other  power  "  will  not  be  construed 
as  meaning  other  animal  power.  Under  such  power  conferred 
on  a  municipality,  it  may  authorize  the  use  of  electricity.*' 
The  right  to  use  electricity  as  a  motive  power  for  street  cars 
has  also  been  held  to  be  conferred  under  acts  providing  for  the 
use  of  streets  by  "  steam  and  horse  railroads,"  *•  authoriz- 
ing street  railway  companies  to  use  "motive  power  produced 
by  steam,  caloric,  compressed  air,  or  by  any  other  means  or 
machinery  whatever;""  "steam,  horse,  or  other  power;"** 
"  such  motive  power  as  they  may  deem  expedient  and 
proper ;"  *•  "  other  than  animal  power ;"  ^  "  any  mechanical  or 
other  power,  except  the  force  of  steam ;  "  '^  "  any  mechanical 
power,  except  steam ;  "  '*  "  any  power  other  than  by  locomo- 
tive." *•  Where  the  charter  of  a  street  railway  company  au- 
thorizes it  to  use  "  any  motive  power  and  means  of  traction 
which  the  mayor  and  city  council  may  sanction,  or  which  shall 
be  authorized  to  be  made  use  of  in  the  city  *  *  *  by  an- 
other corporation  exercising  street  railway  franchises  thereon," 
if  the  legislature  subsequently  authorizes  other  companies  to 
use  electricity,  such  company  may  also  adopt  electricity  as  a 


s^Taggart  v.  Newport  Street  Ry. 
Co.,  16  R.  I.  66S,  19  Atl.  326,  3  Am. 
Elec.  Cas.  306. 

«o  Ogden  City  Ry.  Co.  v.  Ogden 
City,  7  Utah,  207,  26  Pac.  288,  3 
Am.  Elec.  Cas.  321. 

27  Bell  Teleph.  Co.  v.  Montreal  St. 
R.  Co.,  Rapport's  Judic  de  Quebec, 
10  C.  S.  162,  6  Rapport's  Jud.  de 
Quebec,  223  (1897),  Cour  du  Banc 
de  la  Reine. 

28  Louisville  Bagging  &  Mfg.  Co. 
V.  Central  Pass.  Ry.  Co.  (Louisville 
L.  &  £q.  Ct.,  Ky.,  1890),  3  Am. 
Elec.  Cas.  236,  256,  257,  affd.,  95 
Ky.  50,  4  Am.  Elec.  Cas.  202,  23  S. 
W.  592. 

'•Paterson  R.  Co.  v.  Grundy,  61 
N.  J.  £q.  213|  4  Am.  Elec  Cas.  173, 
26  AtL  788. 


«o  Reeves  v.  PMla.  Tract.  Co.,  152 
Pa.  St.  153,  4  Am.  Elec.  Cas.  24, 
25  Atl.  516. 

SI  Hudson  River  Teleph.  Co.  v. 
Watervliet  Turnp.  &  Ry.  Co.,  135 
N.  Y.  393,  63  N.  Y.  St.  R.  642,  32 
N.  E.  148,  31  Am.  St.  Rep.  838,  4 
Am.  Elec.  Cas.  275. 

ss  State,  Lewis  Pros.  v.  Board  of 
Chosen  Freeholders  of  Cumberland, 
56  N.  J.  L.  416,  28  Atl.  553,  4  Am. 
Elec  Cas.  48. 

»«Lockhart  v.  Craig  St  Ry.  Co., 
139  Pa.  SU  419,  21  Atl.  26,  3  Am. 
Elec  Cas.  314;  Gillett  v.  Chester  & 
Media  Ry.  Co.,  2  Penn.  Dist.  Rep. 
450,  4  Am.  Elec  Cas.  160;  Com- 
monwealth V.  Westchester,  9  Penn. 
Co.  Ct.  R.  542,  3  Am.  Elec  Ca& 
826. 
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motive  power,  without  the  sanction  of  the  mayor  and  city 
council.** 

§  443.  Change  of  motiye  power.— A  street  railway  may 
change  .its  motive  power,  either  under  an  authorization  by  the 
legislature  or  by  the  local  government,  where  there  has  been 
a  delegation  to  the  latter  of  such  authority.  So  a  change  from 
horses  to  electricity  may  be  authorized,  but  it  is  held  that  such 
authorization  will  not  enable  the  company  to  lay  additional  or 
extended  switches,  though  demanded  by  the  increased  travel, 
unless  special  permission  has  been  obtained,  and  also  the  con- 
sent of  the  abutting  owners  affected  thereby.^*  If,  however, 
proper  consent  to  such  a  change  of  power  has  been  obtained, 
the  mere  fact  that  it  interferes  with  the  privilege  of  the  abut- 
ting owner  to  back  up  his  wagons  to  the  sidewalk  at  right  angles 
with  the  street,  will  not  be  suflBcient  to  justify  the  court  in 
granting  an  injunction  against  the  railway,  since  the  right  of 
the  abutting  owner  to  so  use  the  streets  is  merely  permissive 
and  must  yield  to  public  interests.^®  But  where  an  abutting 
owner  gave  her  consent  to  the  construction  and  operation  of 
a  horse  railway,  the  tracks  of  which  lay  along  the  center  or 
middle  of  the  highway,  it  was  decided  that  she  was  bound 
only  by  the  contract,  and  that  for  a  change  in  the  location  of 
the  track,  in  connection  with  a  change  of  motive  power  to  elec- 
tricity, a  new  additional  permission  should  have  been  obtained 
from  her,  as  in  such  a  case  it  amounted  to  an  additional  servi- 
tude.*'' A  mere  grant  of  the  right  to  construct,  operate  and 
maintain  a  street  railway  over  certain  streets  will  not  confer 


84  Hooper  v.  Baltimore  City  Pass. 
R.  Co.,  85  Md.  500,  37  Ail.  359,  38 
L.  R.  A.  509. 

»»Hamer  v.  Columbus  St.  Car 
Ry.  Co.  (Ohio  Com.  PL,  1893),  29 
Week.  Law  Bull.  387.  See  Hum- 
phreys V.  Fort  Smith  Traction  L.  & 
P.  Co.,  71  Ark.  152,  71  S.  W.  662. 

so  Louisville  Bagging  Mfg.  Co.  v. 
Central  Pass.  Ry.  Co.  (Louisville 
Law  A  Eq.  Ct.,  Ky.,  1890),  3  Am. 
£lec.  Cas.  236,  affd.,  95  Ky.  50,  23 
8.  W.  592,  4  Am.  Elec.  Cas.  202. 

tT  Humphreys     v.      Fort     Smith 


Traction  L.  &  P.  Co.,  71  Ark.  152, 
71  S.  W.  062.  In  this  case  it  ap- 
peared that  a  change  was  made  in 
the  relative  location  of  the  track 
with  reference  to  the  center  and 
margins  of  the  highway,  so  that  the 
space  between  the  front  of  her 
property  and  the  railway  track  in 
the  street  was  so  narrow  that  ordi- 
nary vehicles,  used  in  connection 
with  her  business,  did  not  have 
room  to  be  successfully  and  con- 
veniently  accommodated,  which  in- 
jured her  in  her  business. 
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the  right  to  change  the  motive  power  at  will.'^  The  change, 
however,  from  horses  to  electricity  does  not  per  se  create  an 
additional  easement'^  And  the  fact  that  the  weight  of  the 
cars  combined  with  the  speed  at  which  they  may  run,  may 
cause  injuries,  by  vibrations,  to  the  property  of  abutting  own- 
ers, will  not  render  invalid  an  ordinance  permitting  the  change 
from  horses  to  electricity  without  specifying  the  weight  of  the 
cars  or  the  rate  of  speed  at  which  they  shall  be  run.^ 
Where  a  street  railway  company  has  the  right  under  its  fran- 
chise to  use  electricity  as  its  motive  power  upon  obtaining 
the  consent  of  the  municipality,  and  the  latter  has  granted 
the  company  permission  to  substitute  electricity  for  horses,  pre- 
scribing certain  conditions  to  be  complied  with  by  the  com- 
pany, and  the  company  has  made  such  substitution  at  consid- 
erable expense,  complied  with  the  conditions  imposed,  and  has 
operated  its  road  with  such  power,  the  court  will  restrain  any 
attempted  removal  of  the  poles  and  wires  by  the  municipality, 
it  not  appearing  that  it  constitutes  a  public  nuisance.  So, 
where  a  street  railway  company,  by  virtue  of  and  in  reliance 
upon  a  contract  with  a  municipality,  by  which  the  latter 
granted  the  right  or  permission  to  substitute  electricity  for 
horses,  proceeded  to  make  such  change  at  considerable  ex- 
pense, and  its  road  was  operated  by  a  lessee  for  a  period  of 
two  years,  and  at  the  expiration  of  that  time  the  municipality 
claiming  nonperformance  of  the  contract  by  the  company,  and 
that  by  leasing  the  road  the  franchise  had  been  abandoned, 
and  also  denying  its  power  to  make  the  contract,  asserted  its 
right  to  remove  the  poles  and  wires  used  by  the  company,  the 
court  granted  an  injunction  restraining  such  removal  until  such 
time  as  final  hearing  might  be  had,  it  appearing  that  ces- 
sation of  the  operation  of  the  road  would  cause  irreparable  in- 
jury to  the  company  and  serious  inconvenience  to  the  inhab- 

S8  St.   Michael's  P.  £.  Church  v.  666,  34  Atl.  1090,  33  L.  R.  A.  129, 

Forty-second  St.,  M.  &,  St.  N.  Ave.  4  Am.  &  Eng.  R.  Gas.  (N.  S.)  392, 

R.  Co.    (N.  Y.  Sup.  Ct.,  1899),  26  4  Am.  Elec,  Cas.  137. 

Misc.   (N.  Y.)  601,  67  N.  Y.  Supp.  *o  State,     Roebling     v.     Trenton 

881.  Pass.  Ry.  Co.,  58  N.  J.  L.  666,  34 

89  Humphreys     v.     Fort     Smith  Atl.  1090,  33  L.  R.  A.  129,  4  Ain. 

Traction  L.  &  P.  Co.,  71  Ark.  162,  &  Eng.  R.  Cas.  {N.  S.)  392,  4  Am. 

71   S.    W.  662;    State,  Roebling  t.  Elec.  Cas.  137. 
Trenton  Pass.  R.  Co.,  58  N.  J.  L. 
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itants  of  that  locality.  A  compliance  with  the  terms  of  the 
contract  was,  however,  regarded  as  necessary  to  continue  the 
injunction  in  force. *^  Where  the  statutes  of  the^  State  or  the 
franchise  of  the  company  contain  no  provision  as  to  change 
of  motive  power,  the  fact  that  the  company  has  made  a  choice 
of  a  motive  power  does  not  preclude  it  from  subsequently  em- 
ploying some  other  means  which  will  better  facilitate  public 
travel.*^  Under  a  statute  providing  that  a  street  railway  com- 
pany "  may  use  electric  or  chemical  motors  or  grip  cables,  as 
the  propelling  power  of  its  cars,  instead  of  horses,"  it  is  held 
that  the  company  cannot  adopt,  nor  can  the  common  council 
authorize  the  use  of  electricity,  except  by  means  of  electrical 
motors,  and  that  the  statute  did  not  confer  the  right  to  make 
a  change,  involving  the  use  of  posts,  arms  and  wires  in  the 
streets  as  part  of  an  electrical  system  of  propulsion.**  And 
where  the  articles  of  association  of  a  street  railway  company 
provided  "  that  said  railway  is  to  be  operated  by  horse  power," 
it  was  held  that  the  company  had  no  power  to  change  from 
horses  to  the  overhead  trolley  system,  and  that  the  city  had  no 
power  to  authorize  such  change.**  Where  proper  authority  for 
the  change  of  motive  power,  from  horses  to  underground  trol- 
ley, has  been  obtained  for  distinct  and  separate  portions  of  a 
street  railway,  subject  to  the  consents  of  a  majority  of  the 
abutting  owners  as  required  by  statute,***  it  is  necessary  to  ob- 
tain the  consents  of  the  abutting  owners  for  each  separate  di- 


vision. 


46 


41  Newark  Pass.  Ry.  Co.  v.  In- 
habitants of  East  Orange,  53  N.  J. 
Eq.  248,  31  Atl.  722,  6  Am.  Elec. 
Cas,  17. 

42  Hudson  River  Teleph.  Co.  v. 
Watervliet  Turnp.  &  Ry.  Co.,  135 
N.  Y.  393,  63  N.  Y.  St.  R.  642,  32 
N.  E.  148,  31  Am.  St.  Rep.  838,  4 
Am.  Elec.  Cas.  275,  revg.  61,  Hun 
(N.  Y.),  140,  39  N.  Y.  St.  R.  952, 
15  N.  Y.  Supp.  752,  21  Civ.  Proc. 
Rep.  204.  In  this  case  the  com- 
pany was  authorized  to  operate  its 
railway  by  "  power  of  horse,  ani- 
mals, or  any  mechanical  or  other 
power,  or  the  combination  of  them. 


which  the  said  company  may  choose 
to  employ,  except  the  force  of 
steam." 

4S  State,  Green  v.  Inhabitants  of 
City  of  Trenton,  64  N.  J.  L.  92,  23 
Atl.  281,  4  Am.  Elec.  Cas.  30,  36. 

44  Haines  v.  Twenty-second  St.  & 
Allegheny  Ave.  Pass.  Ry.  Co.,  1 
Penn.  Dist.  Rep.  506,  4  Am.  Elec. 
Cas.  42. 

«  N.  Y.  Laws  of  1890,  c.  666. 

4«St.  Michael's  P.  E.  Church  v. 
Forty-second  St.,  M.  &  St.  N.  Ave. 
R.  Co.  (Sup.  Ct.,  1809),  26  Misc. 
(X.  Y.)  601,  57  N.  Y.  Supp.  881. 
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S§  444,  444a     maixtenancs  and  operation. 

§  444.  Change  of  motiye  power  — Permit  to  excavate  — 
Kandamns  to  compel  iuaance  of. —  If  a  street  railway  company 
has  been  authorized  to  change  its  motive  power,  and  its  right 
to  make  such  change  is  complete,  there  having  been  a  compli- 
ance with  all  the  statutory  or  municipal  requirements  in  refer- 
ence thereto,  a  mere  executive  officer  has  no  authority  to  with- 
hold a  permit  for  the  excavations  necessary  to  effect  such 
change.*^  So,  where  a  street  railway  company  was  authorized 
by  the  Railroad  Commissioners,  in  accordance  with  the  law,^* 
to  substitute  electricity  for  horse  power,  it  was  held  that  a  per- 
mit to  make  the  necessary  excavations  could  not  be  refused  by 
the  commissioner  of  public  works  of  Jfew  York  city,  on  the 
ground  that  a  permit  had  not  been  obtained  from  the  board  of 
electrical  control.^®  In  case  of  his  refusal  to  grant  such  a  per- 
mit mandamus  may  be  awarded  to  compel  the  issuance  there- 
of.*^ But  it  is  held  that  the  court  will  issue  an  alternative 
writ  of  mandamus,  instead  of  a  peremptory  writ,  where  the 
necessity  and  feasibility  of  the  change  are  contested,  on  the 
ground  that  the  tracks  of  another  electric  railway,  already  in 
occupation  of  the  street,  may  be  used.*^^  Though  it  may  be 
necessary,  in  order  to  effect  a  change  of  motive  power  in 
a  city,  to  obtain  a  permit  from  the  board  of  electrical 
control,  yet  failure  to  obtain  such  permit  will  not  render  the 
issuance  of  a  permit  by  the  commissioner  of  public  works  an 
illegal  act,  which  the  courts  will  enjoin. ^^  Nor  will  it  be  en- 
joined on  the  ground  that  the  change  of  motive  power  will 
create  additional  burdens  upon  the  city,  in  case  it  should  elect 
to  exercise  its  right  to  acquire  such  railway,  where  a  statute 
has  been  passed  conferring  additional  powers  upon  the  com- 
pany, which  operates  as  a  suspension  of  such  ri^t.*^^ 

§  444a.  Bight  of  steam  railroad  to  use  electricity  as  mo- 
tive power. —  Where  a  statute  authorizes  the  formation  of  rail- 

4Tln  re  Third  Ave.  R.  Co.,  121  5i  Forty-second  St.,  M.  A  St.  N. 

N.  Y.  636,  24  N.  E.  961.  Ave.  R.  Co.  v.  CoUis,  24  Misc.   (N. 

48  New    York    Laws   of    1890,   c.  Y. )  321,  63  N.  Y.  Supp.  669. 
565,  §  100.  62  Potter  v.  Collis,  19  App.  Div, 

4»  Potter  V.  CoUia,  19  App.  Div.  {N.  Y.)   392,  46  N.  Y.  Supp.  471, 

(N.  Y.)   3D2,  4C  N.  Y.  Supp.  471,  affd.,  166  N.  Y.  16,  60  N.  E.  413. 
affd.,  166  N.  Y.  16.  58  Potter  v.  CoUis,  19  App.  Div. 

80  In  re  Third  Ave.  R.  Co.,  121  N.  (N.  Y.)   392,  46  N.  Y.  Supp.  471, 

Y.  636,  24  X.  E.  961.  affd.,  166  N.  Y.  16,  60  N.  E.  413. 
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road  companies  and  neither  requires  that  steam  must  be  used 
nor  precludes  the  use  of  electricity  as  a  motive  power,  it  is 
decided  that  electricity  may  be  used  without  an  express  grant 
for  that  purpose.  Thus  it  was  so  decided  in  a  case  in  Penn- 
sylvania, where  a  railroad  company  which  had  used  steam  as 
a  motive  power  desired  to  use  electricity  over  a  part  of  its 
line.  The  court  said:  "  Undoubtedly  in  1868  steam  was  the 
motive  power  exclusively  used  on  railroads.  Great  progress, 
how^ever,  has  since  been  made  in  scientific  discovery  and  me- 
chanical inventions,  and  other  methods  of  propulsion  are  now, 
and  have  been  for  a  considerable  period  of  time,  in  common 
use.  They  have  proved  to  be  of  great  practical  service  in 
mitigation  of  nuisances  and  in  the  effective  operation  of  pub- 
lic conveyances.  Of  these  electricity  may  be  regarded  as  a 
signal  instance.  *  *  *  In  the  absence  of  any  positive  re- 
quirement that  steam  must  be  used  as  the  motive  power  upon 
the  defendant's  railroad,  we  think  courts  would  be  altogether 
out  of  sympathy  with  the  progress  of  events  and  needlessly 
obstructive  to  public  convenience,  if  they  should  hold  that  rail- 
road companies  could  not  adapt  themselves  to  changing  circum- 
stances and  better  method?  in  such  matters  without  new  and 
express  legislative  grant."  ^* 

§  445.  Insulation  of  wires. —  A  company  maintaining  elec- 
trical wires,  over  which  a  high  voltage  of  electricity  is  con- 
veyed, rendering  them  highly  dangerous  to  others,  is  under  the 
duty  of  using  the  necessary  care  and  prudence  at  places  where 
others  may  have  the  right  to  go,  either  for  work,  business,  or 
pleasure,  to  prevent  injury.^*^     It  is  the  duty  of  the  company. 


M  Sparks  v.  Philadelphia  &  C.  R. 
Co.,  212  Pa.  St.  105,  61  Atl.  881, 
per  Wilson,  J.,  in  court  below  and 
affirmed  here. 

*»  Connecticut :  Nelson  v.  Bran- 
ford  Lighting  &  W.  Co.,  76  Conn. 
548,  64  Atl.  303,  8  Am.  Elec.  Cas. 
542,  13  Am.  Neg.  R.  490.  Ken- 
tucky: Thomas',  Adm*r,  v.  Mays- 
ville  Gas  Co.,  108  Ky.  224,  50  S. 
W.  163;  Schweitzer's  Admr.  v.  Cit- 
izen's General  Elec.  Co.,  21  Ky.  Law 
R.  608,  62  S.   W.  830.     MiasauH: 


Gcismann  v.  Missouri  Edison  Elec. 
Co.,  173  Mo.  664,  73  S.  W.  054, 
8  Am.  Elec.  Cas.  560.  New 
York:  Wagner  v.  Brooklyn  Heights 
R.  Co.,  69  App.  Div.  349,  74 
N.  Y.  Supp.  809;  Ennis  v.  Gray, 
87  Hun  (N.  Y.),  356,  361, 
68  N.  Y.  St.  R.  312,  34  N.  Y. 
Supp.  383,  5  Am.  Elec.  Cas.  326. 
Texas:  Brush  Elec.  L.  &  P.  Co.  v. 
Lefevre  (Tex.  Civ.  App.  1900),  66 
S.  W.  396.  West  Virginia:  Thomas 
V.  Wheeling  Electrical  Co.,  64  W, 
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under  Buch  conditions^  to  keep  the  wires  perfectly  insulated, 
and  it  must  exercise  the  utmost  care  to  maintain  them  in  this 
condition  at  such  places.*®  And  the  fact  that  it  is  very  ex- 
pensive or  inconvenient  to  so  insulate  them  will  not  excuse 
the  company  for  failure  to  keep  their  wires  perfectly  insu- 
lated.*^^    So  one,   who   in   the  course  of  his   employment  is 


Va.  395,  46  S.  E.  217,  8  Am.  Elec 
Cas.  528,  citing  Joyce  on  Electric 
Law,  §  445. 

Whether  a  place  is  9ueh  as  to  re- 
quire insulation  is  generally  a  ques- 
tion for  the  jury.  Thomas  v. 
Wheeling  Electrical  Co.,  54  W.  Va. 
395,  46  S.  E.  217,  8  Am.  Elec.  Cas. 
628. 

Where  it  appears  that  there  teas 
a  better  method  of  insulation  than 
was  used  by  the  company  it  is  a 
question  for  the  jury  as  to  the  com- 
pany's failure  to  use  the  better 
method.  Linton  v.  Weymouth  Light 
&  P.  Co.,  188  Mass.  276,  74  N.  E. 
321. 

^^  Kentucky:  McLaughlin  v. 
Louisville  Elec.  L.  Co.,  100  Ky. 
173,  37  S.  W.  851,  34  L.  R.  A.  812, 
5  Am.  &  Eng.  Corp.  Cas.  (N.  S.) 
167,  18  Ky.  Law  R.  693,  6  Am. 
Elec.  Cas.  256;  Lexington  Ry.  Co. 
V.  Fain's  Adm'r.,  24  Ky.  Law  R. 
1443,  71  S.  W.  628,  8  Am.  Elec. 
Cas.  499;  CDonneirs  Adm'r  v. 
Louisville  Elec.  L.  Co.,  21  Ky.  Law 
R.  1362,  55  S.  W.  202;  Schweitzer's 
Adm*i;  v.  Citizens'  Gen.  Eloc.  Co., 
21  Ky.  Law  R.  608,  52  S.  W.  830. 
Missouri:  Grcismann  v.  Missouri 
Edison  Electric  Co.,  173  Mo.  654,  73 
S.  W.  654,  8  Am.  Elec.  Cas.  569; 
Winkelman  v.  Kansas  City  Elec.  L. 
Co.,  110  Mo.  App.  184,  85  8.  W. 
99.  Oregon:  Perham  v.  Portland 
Electric  Co.,  33  Or.  451,  53  Pac.  14, 
24,  7  Am.  Elec.  Cas.  487,  72  Am.  St. 
Rep.  730,  40  L.  R.  A.  799.  Pennsyl- 
vania: Fitzgerald  v.  Edison  Elec- 
tric Ilium.  Co.,  200  Pa.  St.  540,  50 
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Atl.  161,  7  Am.  Elec  Cas.  642. 
West  Virginia:  Thomas  v.  WTieel- 
ing  Electrical  Co.,  54  W.  Va.  395, 
46  S.  E.  217,  8  Am.  Elec.  Cas.  528, 
citing  Joyce  on  Electric  Law,  §  445. 
So  where  a  person,  while  at  work 
on  the  roof  of  a  house,  was  killed 
by  contact  with  an  electric  light 
wire,  the  court  said  in  an  action  to 
recover  for  his  death :  "  Electric- 
ity is  one  of  the  most  dangerous 
agencies  ever  discovered  by  human 
science,  and  owing  to  that  fact,  it 
was  the  duty  of  the  electric  light 
company  to  use  every  protection 
which  was  accessible  to  insulate  iU 
wires  at  all  points  where  people  ' 
have  the  right  to  go,  and  to  use  the 
utmost  care  to  keep  them  so;  and 
for  personal  injuries  to  a  person  in 
a  place,  where  he  had  a  right  to  be. 
without  negligence  upon  his  part 
contributing  directly  thereto,  it  is 
liable  in  damages."  Greismann  v. 
Missouri  Edison  Elec.  Co.,  173  Mo. 
654,  73  S.  W.  654,  8  Am.  Elec  Cas. 
569. 

There  must  he  perfect  protection 
at  those  points  where  persons  are 
liable  to  come  in  contact  with  a 
wire  over  which  a  deadly  current  or 
electricity  is  conveyed.  Lexington 
Railway  Co.  v.  Fain's  Adm'r,  24 
Ky.  Law  R.  1443,  71  S.  W.  628,  S 
Am.  Elec.  Cas.  499. 

B7  McLaughlin  v.  Louisville  Elec. 
L.  Co.,  100  Ky.  173,  37  S.  W.  851. 
34  L.  R.  A.  812,  5  Am.  &  Eng.  Corp. 
Cas.  (N.  S.)  107,  6  Am.  Elec  Cas. 
255,  18  Ky.  Law  R.  693. 
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§445 


brought  in  close  proximity  to  electrical  wires,  is  not  guilty 
of  contributory  negligence  by  coming  in  contact  therewith,  un- 
less done  unnecessarily  or  without  proper  precautions  for  his 
safety.  And  where  the  wires,  if  properly  insulated,  would  not 
be  a  source  of  danger,  such  person  is  only  obliged  to  look  for 
patent  defects  and  not  for  latent  defects,*®  as  a  person  may 
assume  that  wires  are  properly  insulated  in  those  places  where 
one  having  a  right  toVma^  come  in  contact  with  thexn." 
So  where  an  electric  light  company  maintained  its  wires  upon 
a  bridge  from  which  it  knew  boys  were  in  the  habit  of  diving, 
and  a  boy,  while  upon  a  truss  of  the  bridge  for  the  purpose  of 
diving,  was  killed  by  touching  a,  wire  imperfectly  insulated 
it  was  decided  that  the  company  was  liable.'^  And  a  person 
who  touches  an  electrical  wire,  from  which  the  insulation  is 
worn  off,  if  he  does  it  in  ignorance  of  the  nature  and  condi- 
tion of  the  wire,  is  not  negligent.®^  But  this  duty  to  insulate 
wires  for  the  protection  of  persons  who  may  come  in  contact 
with  them  does  not  extend  as  to  those  places  where  no  one 
could  reasonably  be  expected  to  come  in  contact  with  the 
wires.*^  So  as  against  a  trespasser  upon  the  poles  of  the  com- 
pany, it  is  not  obliged  to  keep  the  insulation  of  its  wires  in 
such  perfect  condition.®'  And  one  who  is  guilty  of  contrib- 
utory negligence  cannot  recover  for  an  injury  caused  by  con- 
tact with  an  electric  wire,  though  it  is  not  properly  insulated.®* 
Where,  however,  a  wire  is  heavily  charged  with  electricity  and 


■•Clements  t.  Louisiana  E.  L. 
Co.,  44  La.  Ann.  692,  4  Am.  Elec. 
Cas.  381,  11  So.  61. 

B»  Fitzgerald  ▼.  Edison  Elec.  Il- 
ium. Co.,  200  Pa.  St.  640,  60  Atl. 
161,  7  Am.  Elec.  Cas.  642;  Thomas 
V.  Wheeling  Electrical  Co.,  54  W. 
Va.'  395,  46  8.  E.  217,  8  Am.  Elec. 
Cas.  628. 

«o  Nelson  r.  Branford  Lighting  & 
W.  Co.,  76  Conn.  648,  64  Atl.  303, 
8  Am.  Elec.  Cas.  642,  13  Am.  Neg. 
R.  490. 

«i  Griffin  v.  United  Elec.  L.  Co., 
164  Mass.  492,  49  Am.  St.  Rep.  477, 
41  K.  E.  675;  Thomas  ▼.  Wheeling 
Electrical  Co.,  64  W.  Va.  895,  46 

47 


S.  E.  217,  8  Am.  Elec.  Cas.  628. 
See  Lexington  Railway  Co.  v. 
Fain's  Adm'r,  24  Ky.  Law  R.  1443, 
71  S.  W.  628,  8  Am.  Elec.  Cas.  499. 

«»  Knowlton  v.  Des  Moines  Edison 
Light  Co.,  117  Iowa,  461,  90  N.  W. 
818,  8  Am.  Elec.  Cas.  800,  citing 
Hector  v.  Light  Co.,  174  Mass.  212, 
64  N.  E.  639,  76  Am.  be.  Rep.  300, 
7  Am.  Elec.  Ca^.  668. 

«« Newark  Elec.  L.  &  P.  Co.  v. 
Garden,  23  U.  8.  C.  C.  A.  649,  30 
U.  S.  App.  416,  78  Fed.  74,  37  L. 
R.  A.  725,  6  Am.  Elec.  Cas.  276. 

•^Winkelman  v.  Kansas  City 
Electrie  Light  Co.,  110  Mo.  App. 
184,  85  8.  W.  06. 

787 


§445 


MAINTENANCE  AND   OPESATION. 


is  uninsulated,  it  is  negligence  on  the  part  of  the  company  to 
permit  it  to  be  suspended  so  close  to  the  ground  as  to  be  within 
easy  reach  of  a  pedestrian.®*^  And  where  an  injury  is  received 
by  contact  with  a  wire  at  a  place  where  it  ought  to  be  insu- 
lated, and  there  is  not  proper  insulation,  the  company  main- 
taining the  wire  is  prima  facie  liable,  as  in  such  a  case  it  is 
bound  to  anticipate  danger.®'  But  where  a  lineman  of  a  tele- 
phone company  was  injured  while  drawing  a  telephone  wire 
over  the  feed  wire  of  a  street  railway  company,  it  was  held 
that  the  street  railway  company  was  not  bound  to  exercise  the 
"  utmost  degree  of  care "  to  keep  the  feed  wire  insulated,  so 
as  to  prevent  injury,  under  such  circumstances.®^  And  where 
an  electric  light  company  had  left  the  ends  of  two  service  wires 
uninsulated  in  the  cellar  of  a  house,  at  a  distance  of  about  eight 
feet  above  the  floor,  and  a  workman  engaged  by  the  owner  in 
making  repairs  in  the  house  had  taken  hold  of  these  two  ends, 
making  a  short  circuit,  and  burning  his  hand,  it  was  held  there 
could  be  no  recovery,  on  the  ground  that  the  evidence  showed 
that  the  current  was  not  of  sufficient  voltage  to  cause  death  or 
great  bodily  harm,  and  that  it  must  be  such  to  be  within  the 
exception  of  the  rule  permitting  '^  a  third  party  to  maintain 


•s  Suburban  Elec,  Co.  v.  Nugent, 
58  N.  J.  L;  658,  34  AtL  1069,  32  L. 
R.  A.  700. 

0«  Thomas  v.  Wheeling  Electrical 
Co.,  64  W.  Va.  305,  46  S.  E.  217,  8 
Am.  Elec.  Cas.  528,  wherein  it  is 
said :  **  I  think  that  where  the 
place  is  one  that  demands  insula- 
tion of  wires,  there  the  company  is 
bound  to  anticipate  contact  with 
the  wires;  for  it  is  the  fact  that 
persons  may  there  come  into  such 
contact  that  imposes  the  duty  of  the 
insulation  when  injury  to  a  person 
is  received  at  such  a  place  from 
want  of  proper  insulation,  the  com- 
pany using  the  wires  is  prima  facie 
liable,  unless  there  be  contributory 
negligence.  •  •  •  The  law  de- 
mands insulation,  and  if  damage 
arise  from  its  want  the  law  gives 
action  for  its  omission.     Therefore, 
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when  the  defendant  failed  to  in- 
sulate, it  was  bound  to  anticipate 
accident  from  that  failure.  It 
must  foresee  that  it  is  likely  to 
happen,"  per  Brannon,  J. 

See  Perham  v.  Portland  Electric 
Co.,  33  Or.  451,  53  Pac.  14,  7  Am. 
Elec.  Cas.  487,  72  Am.  St.  Rep. 
730,  40  L.  R,  A.  799. 

In  Geismann  v.  Missouri  Edison 
Elec.  Co.,  173  Mo.  654,  73  S. 
W.  654,  8  Am.  Elec.  Cas.  659,  it  is 
declared  that  the  fact  that  a  person 
is  killed  by  contact  with  an  electric 
light  wire  at  a  place  where  he  had  a 
right  to  be  is  conclusive  proof  of 
defective,  insulation  and  of  the  neg- 
ligence of  the  company  maintaining 
the  wire. 

«T  Calumet  Elec.  St.  R.  Co.  ▼. 
GroBse,  70  UI.  App.  381. 


MAINTENANCE  AND  OPEEATION.  §  445a 

an  action  for  injuries  resulting  from  a  breach  of  contract  be- 
tween two  contracting  parties."  ^^  An  electrical  company  is 
held  to  have  notice  of  the  fact  that  one  of  its  wires  is  in  a  dan- 
gerous and  defective  condition,  where  it  appears  that  by  con- 
tact with  another  wire  the  insulation  has  been  worn  off,  and 
that,  for  a  considerable  period  prior  to  the  date  of  the  accident, 
sparks  had  been  noticed  at  this  point.®® 

§  445a.  Non-compliance  with  ordinance  requiring  '^water- 
proof" insulation  —  Negligence  —  Contact  of  wires. —  Where  it 
is  required  by  ordinance  that  a  certain  form  of  insulation  shall 
be  used  in  the  case  of  electric  light  wires,  a  failure  to  comply 
w^ith  the  requirements  of  the  ordinance,  and  the  adoption  by  an 
electric  light  company  of  some  other  form  of  insulation,  is 
held  to  be  negligence  in  itself.  Thus  it  has  been  so  deter- 
mined in  an  action  to  recover  for  the  death  of  a  telephone 
employee  by  the  contact  of  a  telephone  wire,  which  he  had 
hold  of,  with  an  electric  light  wire.  It  appeared  in  this  case 
that  the  ordinances  of  the  city  required  that  the  wires  of  elec- 
tric lighting  companies  should  be  covered  with  "  water-proof  " 
insulation  and  there  was  evidence  to  the  effect  that  if  such 
insulation  had  been  used,  instead  of  that  adopted  by  the  com- 
pany, it  would  probably  have  prevented  the  passing  of  the 
current  from  the  electric  light  wire  to  the  telephone  wire. 
The  court  had  charged  the  jury  in  this  case  on  the  theory 
that  if  the  insulation  used  was  not  "  water-proof  "  insulation, 
as  required  by  the  ordinance,  and  was  not  as  effectual  in  pre- 
venting the  passage  of  an  electrical  current  to  a  wire  in  con- 
tact as  a  "  waterproof  "  insulation  would  be,  then  the  elec- 
tric light  company  was  negligent  and  it  was  declared  by  the 
court  on  the  appeal  by  the  company  from  a  judgment  for  plain- 
tiff that  it  seemed  plain  "  that  the  safety  of  persons  who  might 
be  in  danger  by  reason  of  contact  with  the  wires,  was  within 
the  contemplation  of  the  council  in  passing  the  ordinance,  and 
that  a  violation  of  the  provisions  of  the  ordinance  would  in 
itself  be  negligence."  "^^ 

««McMullan  v.  Edison  Elec  II-  Co.,  186  Pa.  St.  40e,  39  Atl.  1063. 
lum.  Co.,  13  Misc.   (N.  Y.)  392,  34  ToEiiowlton  v.  Des  Moines  Edi- 

N.  T.  Snpp.  248,  6  Am.  Elec.  Cas.  son  Light  Co.,  117  Iowa,  451,  90  N. 

332.  W.  818,  8  Am.  Elee.  Cas.  800,  per 

••Turton    t.    Powslton     Electric  McLain,  J. 
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§  445b.  DntieB  and  liabilities  to  patrons  generally  —  Wiring 
and  fixtures  in  buildings. —  Though  an  electrical  company  is  not 
an  insurer,  yet  where  it  undertakes  to  render  service  to  a  cus- 
tomer, and  for  this  purpose  runs  its  wires  into  a  building 
and  installs  its  apparatus  therein,  it  is  under  the  obligation, 
both  in  doing  this  and  in  maintaining  the  wires  and  apparatus, 
to  exercise  a  degree  of  care  which  is  commensurate  with  the 
risks  involved,  having  in  view  such  injury  as  may  result  either 
from  improperly  protecting  or  insulating  its  wires  or  from 
improperly  installing  the  apparatus.^^  And  this  obligation  can- 
not be  avoided  by  the  company  by  hiring  some  one  else  to  do 
the  work  required.''*  This  duty,  however,  which  is  imposed 
upon  the  company  does  not  relieve  one  to  whom  service  is  ren- 
dered from  the  exercise  of  an  ordinary  degree  of  care.^^  And 
it  might  avail  an  electrical  company  as  a  matter  of  defense, 
in  an  action  for  an  injury  alleged  to  be  due  to  the  grossly 
negligent  manner  in  which  it  wired  a  building,  to  show  that  it 
was  wired  in  accordance  with  specific  directions  of  the  owner 
of  such  building. ''^ 

§  445c.  Where  wiring  not  done  or  fixtures  not  installed  by 
company.^  Where  the  wiring  of  a  building  is  not  done,  or  the 
fixtures  not  installed,  by  the  company  furnishing  the  electricity 
and  an  injury  ensues  solely  as  a  result  of  some  defect  in  the 
wiring  or  fixtures  of  which  the  company  had  no  knowledge, 
and  it  is  under  no  contract  obligation  to  keep  such  wiring  or 
fixtures  in  proper  repair,  its  only  obligation  being  to  supply 
the  electric  current,  it  is  not  liable  for  such  injury.**^  So, 
where  a  depot,  which  was  wired  by  the  company  owning  it. 


71  Denver  Consol.  Elec.  Co.  v. 
Lawrence,  31  Colo.  301,  73  Pac.  39, 
8  Am.  Elec.  Caa.  617;  Waller  v. 
I^avenworth  Light  &  H.  Co.,  9  Kan. 
App.  301,  61  Pac.  327;  Katafiasz  v. 
Toledo  Consol.  Elec.  Co.,  24  Ohio 
Cir.  Ct.  R.  127.  See  Herzog  v.  Mu- 
nicipal Electric  L.  Co.,  180  N.  Y. 
618,  72  N.  E.  1142,  aflfg.  89  App. 
Div.  669,  86  N.  Y.  Supp.  712. 

73Hoboken  Land  &  Imp.  Co.  v. 
United  Electric  Co.,  71  N.  J.  L. 
430.  58  Atl.  1082. 
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78  Katafiasz  v.  Toledo  Consol. 
Elec.  Co.,  24  Ohio  Cir.  Ct.  R.  127. 

7*  Miller  v.  Ouray  Light  &  P.  Co., 
18  Colo.  App.  131,  70  Pac.  447,  8 
Am.  Elec.  Cas.  611. 

75  National  Fire  Ins.  Co.  t.  Den- 
ver Consol.  Elec.  Co.,  16  Colo.  App. 
86,  63  Pac.  949,  7  Am.  Elec  Gas. 
716;  Harter  v.  Colfax  Electric  L  & 
P.  Co.,  124  Iowa,  500,  100  N.  W. 
608;  compare  Reynolds  ▼.  Nana- 
gansett  Electric  L.  Co.,  26  R.  I 
457,  59  Atl.  398. 
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was  destroyed  by  fire  and  the  insurance  companies,  which  paid 
the  loss,  brought  suit  against  an  electric  light  company  which 
supplied  the  current  for  lighting  purposes,  it  was  held  that  a 
judgment  for  the  latter  company  could  be  safely  affirmed 
on  the  broad  ground  that  such  company  had  nothing  to  do 
with  the  furnishing  of  the  wiring  which  was  put  into  the 
building,  or  with  its  attachment  to  the  structure,  and,  if  any 
injury  happened  or  a  fire  broke  out  because  of  defective  wir- 
ing, or  negligent  construction,  it  was  a  matter  for  which 
that  corporation  could  not  be  held  responsible.''®  And  where 
a  guest  at  a  hotel  was  injured  by  the  falling  of  an  elec- 
tric light  upon  him,  which  burned  his  back,  it  was  held  that 
as  it  was  not  shown  that  the  wiring  was  done  by  the  electric 
light  company  or  that  it  had  any  knowledge  of  defects  therein, 
such  company  could  not  be  held  liable  for  the  injury  caused 
by  the  falling  of  the  wire.^^  But  though  the  wiring  and  fix- 
tures in  such  a  case  may  be  defective,  this  will  not  relieve  the 
company  from  liability  for  an  injury  caused  by  an  excessive 
voltage  being  carried  into  the  building,  owing  to  the  negli- 
gence of  the  company  where  the  injury  would  not  have  re- 
sulted if  the  ordinary  current  or  voltage  had  been  conveyed 
over  the  wires.  So  it  has  been  declared  that  parties  installing 
electric  light  fixtures  in  houses  are  not  bound  to  anticipate 
that  electric  light  companies,  furnishing  electricity  to  the  pub- 
lic, will  be  negligent  in  either  the  construction  or  maintenance 


T«  National  Fire  Ins.  Co.  v.  Den- 
ver Consol.  Elec.  Co.,  16  Colo.  App. 
86,  63  Pac.  949,  7  Am.  Elec.  Cas. 
715,  wherein  it  was  said  by  the 
court:  "The  electric  light  com- 
pany under  a  contract  with  the  de- 
pot company,  connected  their  sys- 
tem with  the  wiring,  and  delivered 
a  current  for  use.  This  was  the 
extent  of  the  connection  between 
the  two  companies,  and  it  was  sim- 
ply a  delivery  of  a  current  for 
lighting  purposes  by  one  and  the 
payment  of  an  agreed  price  therefor 
by  the  other.  Whatever,  therefore, 
may  have  been  the  character  of  the 
wiring  or  the  nature  of  the  work, 


it  was  a  matter  with  which  the 
electric  company  was  not  charge- 
able. If  it  was  negligently  done  the 
negligence  was  the  negligence  of  the 
depot  company  which  put  it  in  or 
of  the  firm  which  that  company 
hired,  whose  negligence  would,  of 
course,  be  the  negligence  of  the  de- 
pot company.  There  was  a  total 
absence  of  evidence  which  sustained 
or  which  tended  to  sustain  any 
knowledge  on  the  part  of  the  elec- 
tric light  company  of  the  character 
of  this  wiring."     Per  Bissell,  J. 

"Harter  v.  Colfax  Electric  L.  k 
P.  Co.,  124  loWa,  500,  100  N.  W. 
508. 
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of  their  respective  systems  connecting  therewith  and  it  is  held 
that  the  installation  of  a  defective  electric  socket  by  plaintiff's 
intestate  at  his  place  of  residence  did  not  constitute  such  negli- 
gence as  will  preclude  a  recovery  for  his  death  caused  by  a 
deadly  current  being  conveyed  over  the  wires  into  the  house 
as  a  result  of  the  want  of  ordinary  care  on  the  part  of  the  elec- 
tric light  company,  it  appearing  that  the  current  which  should 
have  been  conveyed  was  not  dangerous.''® 


§  445d.  Injuries  caused  by  excessive  voltage  conveyed  into 
buildings.^  An  electrical  company  which  undertakes  to  render 
service  to  individuals  is  obligated  to  use  a  degree  of  care  com- 
mensurate with  the  risks  and  dangers  involved  to  send  a  safe 
current  into  the  building,  and  a  patron  of  such  a  company  has 
a  right  to  assume  that  only  such  a  current  as  is  consistent 


78  Gilbert  v.  Duluth  General  Elec 
Co.,  93  Minn.  99,  100  N.  W.  653, 
16  Am.  Neg.  R.  446.  The  excessive 
voltage  in  this  case  was  caused  by 
the  primary  and  secondary  wires 
becoming  crossed  in  the  street. 
"  Evidence  was  offered  showing  that 
the  electrical  appliances  in  the 
house  occupied  by  the  deceased  were 
placed  there  by  experts  employed 
by  him,  and  were  defective  in  this: 
That  the  socket  of  the  electrical  fix- 
ture which  deceased  grasped  at  the 
time  of  his  death  was  not  properly 
insulated  in  all  its  parts,  and  that 
the  absence  of  proper  insulation  ren- 
dered it  possible  for  a  tremendous 
electrical  current  to  pass  through 
such  fixtures  upon  coming  in  con- 
tact with  his  hand  at  a  moment 
when  with  his  other  hand  he  touched 
a  metallic  ground  connection.  It  is 
urged  this  was  negligence  on  the 
part  of  deceased  and  precludes  a  re- 
covery. We  are  of  the  opinion  this 
contention  cannot  be  sustained. 
House  fixtures  are  not  constructed 
with  a  view  of  connecting  wires 
with  death-dealing  currents.     It  ap- 
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pears  from  the  record,  seconcUrr 
wires  ordinarily  carry  a  voltage  of 
but  100,  or  one-fifth  the  amount  of 
a  deadly  current,  and  one  twenty- 
second  part  of  the  voltage  which  the 
evidence  tends  to  show  passed  over 
the  wire  in  question  and  through 
the  body  of  the  deceased.  The  de- 
ceased was  not  an  electrical  expert, 
and,  unlike  appellant,  he  was  not 
engaged  in  a  business  which 
charged  him  with  special  knowledge 
in  the  premises.  We  cannot  say  he 
was  guilty  of  negligence  in  not  an- 
ticipating that  primary  and  second- 
ary wires  might  become  crossed  in 
the  streets  and  that  it  was  his  duty 
to  take  precautions  to  guard  against 
danger  therefrom.  Neither  can  we 
say  that  his  failure  to  do  so  was 
the  proximate  cause  of  his  death. 
On  the  other  hand,  appellant  was 
charged  with  ordinary  care  in  e^ch 
of  the  particulars  submitted  to  tbe 
jury,  and  we  are  of  the  opinion  that 
the  evidence  sustains  the  implied 
finding  that  it  did  not  exercise  such 
care.''    Per  Douglas,  J. 
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with  the  proper  rendering  of  the  services  contracted  for  will 
be  used.*^®  So  in  an  action  for  the  death  of  a  person  caused 
by  contact  with  an  electric  light  wire  in  his  house,  it  was  de- 
cided that  he  was  not  guilty  of  contributory  negligence,  it  ap- 
pearing that  the  current  contracted  for  would  not  have  harmed 
one  who  came  into  contact  with  the  wire.®^  An  electric  light- 
ing company  has  also  been  held  liable  for  death  caused  by  shock 
while  handling  an  electric  light  fixture,®^  as  where  a  customer 
was  attempting  to  turn  on  the  light,®^  it  being  declared  in  such 
a  case  that  the  presumption  arises  that  the  company  was  negli- 
gent.^®  So  in  an  action  to  recover  for  an  injury  to  a  person 
caused  by  an  electric  shock  while  attempting  to  turn  on  the 
light  it  was  declared  by  the  court :  "  The  plaintiff,  while  at- 
tempting to  do  that  which  every  patron  of  the  company  must 
do  to  make  use  of  the  electric  light,  received  into  his  body  a 
current  of  electricity,  burning  his  hands  and  feet  and  perma- 
nently injuring  him.  Such  injuries  are  not,  under  ordinary 
circumstances,  received  by  persons  who  turn  on  an  incandescent 
lamp,  if  the  company  supplying  the  current  has  not  been  negli- 
gent. The  defendant,  when  it  contracted  with  the  father  of 
the  plaintiff  to  sell  electricity  for  light,  contracted  to  keep 
its  plant  and  appliances  in  such  condition  that  'no  greater  vol- 
ume of  electricity  would  be  carried  into  the  house  than  was 
necessary  for  its  proper  lighting.  The  quantity  of  electricity 
required  for  lighting  purposes  in  residences  is  not  suiBficient, 
if  it  pass  through  the  body,  to  cause  the  injuries  described  by 


f^  Colorado:  Denver  Consol.  Elec. 
Co.  V.  Lawrence,  31  Colo.  301,  73 
Pac.  39,  8  Am.  Elec.  Cas.  617. 
Minnesota:  Gilbert  v.  Duluth  Gen- 
eral Elec.  Co.,  93  Minn.  99,  100  N. 
W.  653,  16  Am.  Neg.  R.  446.  Penn- 
sylvania: Crowe  V.  Nanticoke  Light 
Co.,  209  Pa.  St.  580,  58  Atl.  1071; 
Alexander  v.  Nanticoke  Light  Co., 
209  Pa.  St.  571,  58  Atl.  1068,  17 
Am.  Neg.  R.  364,  67  L.  R.  A.  475. 
Rhode  Island:  McCabe  v.  Narra- 
gansett  Elec.  L.  Co.,  26  R.  I.  427, 
59  Atl.  112.  Canada:  Royal  Elec- 
tric Co.  V.  Here.  Rap.  Jud.  Queb. 
11  B.  R.  436. 


80  McCabe  v.  Narragansett  Elec. 
L.  Co.,  26  R.  L  427,  59  Atl.  112. 

81  Gilbert  v.  Duluth  General  Elec. 
Co.,  93  Minn.  99,  100  N.  W.  653,  16 
Am.  Neg.  R.  446. 

82  Alton  Ry.  &  Ilium.  Co.  v. 
Foulds,  81  111.  App.  322;  Royal 
Electric  Co.  v.  Here.  Rap.  Jud. 
Queb.  11  B.  R.  436. 

88  Alexander  v.  Nanticoke  Light 
Co.,  209  Pa.  St.  671,  68  Atl.  1068, 
17  Am.  Neg.  R.  354,  67  L.  R.  A. 
475;  Crowe  v.  Nanticoke  Light  Co., 
209  Pa.  St.  580,  58  Atl.  1071. 
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the  plaintiff  in  his  complaint  It  follows,  therefore,  that  the 
plaintiff  must  have  received  a  very  much  greater  quantity  of 
electricity  than  the  company  contracted  to  supply.  *  ♦  * 
The  company  insists  that  it  is  not  an  insurer,  and  that  its 
obligation  is  that  of  using  ordinary  care.  We  are  not  pre- 
pared to  say  that  it  is  an  insurer,  but  the  patrons  of  the  com- 
pany have  the  right  to  presume  that  they  will  not  be  injured 
in  attempting  to  use  that  which  the  company  sells,  and  that  it 
will  do  all  that  human  care,  vigilance  and  foresight  can  reason- 
ably do,  consistent  with  the  practical  operation  of  its  plant, 
to  protect  those  who  use  its  electric  light."  ®*  And  in  another 
case  where  a  person  was  injured  under  similar  circumstances, 
it  was  said  by  the  court :  "  When,  as  here,  one  on  his  own 
premises  handles  an  electric  lamp  furnished  to  him  by  an  elec- 
tric light  company  for  the  very  purpose  of  being  handled  as 
a  means  of  getting  light,  the  hig^  standard  of  duty  required 
of  the  company  is  that  it  must,  in  the  operation  of  its  plant, 
protect  its  patrons  from  the  perilous  current  which  is  the  basis 
of  its  business,  by  doing  all  that  human  care,  skill,  and  vigi- 
ance  can  suggest."  *'  Nor,  under  such  circumstances,  can  the 
fact  that  the  person  injured  in  attempting  to  turn  on  the  light 
touches  some  other  part  of  the  fixtures  than  the  rubber  key  or 
that  he  stood  upon  a  metal  substance  be  regarded  as  a  want 
of  due  care  and  caution,  nor  will  the  company,  by  the  fact 
that  the  interior  wiring  may  have  been  out  of  repair,  be  relieved 
of  the  duty  it  owed  to  the  person  injured  to  not  permit  a 
deadly  current  of  electricity  to  enter  the  house,  if  vrithin  its 
power  to  prevent.^ 

§  445e.  Same  subject  —  Defect  or  break  in  transfoziner.— 
Injuries  of  this  character  are  frequently  if  not  generally  caused 
by  some  defect  or  break  in  the  transformer,  an  appliance  by 
which  a  current  of  high  voltage  is  transformed  into  currents  of 
lower  voltage  before  it  is  carried  into  buildings.  By  such  defect 
or  break  the  current  in  the  primary  wire  enters  the  secondary 

8*  Denver    Consol.    Elec.    Co.    v.  67  L.   R.  A.  475,   17  Am.  Neg.  K. 

Lawrence,  31  Colo.  301,  73  Pac.  39»  354,  per  Brown,  J. 
8  Am.  Elec.  Cas.  617,  per  Steele,  J.  m  Denver    Consol.    Elec.    Co.   ▼• 

86  Alexander   v.    Nanticoke   Light  Lawrence,  31  Colo.  301,  73  Pac  39, 

Co.,  209  Pa.  St.  571,  58  Atl.  1068,  8  Am.  Elec.  Cas.  617. 
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wire  and  thu8  a  current  of  excessive  voltage  is  carried  into  a 
building,  in  many  instances  causing  serious  injury  or  death 
to  the  occupant.  The  company  is  not  an  insureir  against  all 
accidents  or  injuries  which  may  result  from  such  a  cause, 
but  if  it  knew  or  could  have  known  by  the  exercise  of  reason- 
able care  and  caution  of  such  defect  or  break  and  could  by 
repairing  the  same,  or  by  other  means,  have  prevented  the  acci- 
dent, then  it  will  be  liable  for  the  injury. ^^  And  where  an  in- 
jury results  from  such  a  cause  it  has  been  decided  that  the 
jury  may  infer  negligence  from  tlie  happening  of  the  acci- 
dent,®® it  being  declared  that  the  transformer  is  an  apparatus 
wholly  under  the  control  of  the  company  and  that  its  break- 
ing down  or  functional  derangement  is  inferentially  evidence 
of  negligence  on  the  part  of  the  company,  thus  making  out  a 
prima  facie  case  against  it  and  casting  upon  it  the  burden 
of  rebutting  the  same  to  the  satisfaction  of  the  jury.®* 

§  445f.  Injuries  caused  by  atmospheric  electricity.—- In  a 
recent  case  in  Arizona  the  question  is  considered  of  the  liability 
of  an  electric  light  company  for  a  failure  to  insulate  its  wires 
against  electricity  having  its  origin  in  the  clouds  or  atmos- 
phere. It  appeared  in  this  case  that  the  plaintiff  was  the 
owner  of  a  building  into  which  the  defendant  company  ran  its 
wires  for  the  purpose  of  supplying  light,  and  that,  during  a 
storm,  lightning  passed  over  the  wires  into  the  building,  caus- 
ing its  destruction  by  fire.  The  plaintiff  brought  an  action  to 
recover  damages  for  the  loss  of  the  building,  alleging  that  the 
company  was  negligent  in  not  insulating  its  wires  against  elec- 
tricity thus  formed,  and  it  was  decided  that  the  company  was 
not  liable  for  such  loss,  as  the  law  did  not  make  it  an  insurer 
against  those  consequences  of  its  actions,  which  reasonable  care 
and  foresight  could  not  have  prevented.  The  principle  stated 
as  to  the  company  not  being  an  insurer  is  undoubtedly  a  cor- 
rect rule  of  law,  but  the  decision  of  the  court  in  this  case  that 
the  company  was  not  liable  is  to  be  weighed  in  view  of  the 
statement  in  the  opinion  of  the  court  that  the  duty  to  insu- 

87  Denver  Consol.  Elec.  Co.  v.  -  453.  See  McCabe  v.  Narragansett 
Lawrence,  31  Colo.  301,  73  Pac.  39,  Elec.  L.  Co.,  26  R.  I.  427,  69  Ail. 
8  Am.  Elec.  Cas.  617.  112. 

88  Memphis  Consol.  Gas  &  E.  Co.  »»  Reynolds  v.  Narragansett  Elee. 
V.  Letson,  136  Fed.  969,  68  C.  C.  A.  L.  Co.,  26  R.  I.  467,  59  Atl.  393. 
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late  the  wires  did  not  "  extend  so  far  as  to  require  the  insula- 
tion of  these  wires  in  a  manner  to  protect  against  injurious  con- 
sequences of  a  lightning  stroke,  for  the  evidence  shows  that  it 
was  not  practicable  to  insulate  them  against  lightning."  ^ 
What  is  undoubtedly  the  true  rule,  and  one  which  does  not 
necessarily  conflict  with  this  decision,  is  that  declared  in  a  Ver- 
mont case,  which  was  an  action  against  a  telephone  company 
to  recover  for  the  death  of  a  person  caused  by  a  bolt  of  light- 
ning passing  over  the  telephone  wire  into  the  room  in  which 
the  deceased  was  sitting.  It  was  declared  in  this  case  that 
the  jury  might  properly  find  that  the  death  of  the  decedent 
was  caused  by  the  negligence  of  the  telephone  company  where 
there  was  evidence  tending  to  show  that  by  the  use  of  known 
and  approved  appliances  the  lightning  which  caused  the  death 
could  have  beeen  safely  conducted   to  the  earth.®'     And  it 


»o  Phoenix  Light  &  Fuel  Co.  v. 
Bennett  (Ariz.),  74  Pac.  4S,  8  Am. 
Elec.  Cas.  507,  15  Am.  Neg.  R.  1, 
C3  L.  It  A.  219. 

01  Griffith  V.  New  England  Teleph. 
&  Teleg.  Co.,  72  Vt.  441,  48  Atl. 
043,  7  Am.  Elec.  Cas.  707,  52  L.  R. 
A.  010.  The  court  said  in  its  opin- 
ion :  *'  It  appears  that  telephone 
wires  from  strokes  of  lightning,  at- 
mospheric conditions,  and  by  com- 
ing in  contact  with  electric  light 
and  trolley  wires,  may  become 
charged  with  electricity  so  as  to  en- 
danger life. and  property.  And  the 
evidence  tended  to  show  that,  in  the 
absence  of  proper  appliances  and 
ground  connections,  a  current  of 
electricity  may  jump  from  a  tele- 
phone wire  or  instrument.  In  view 
of  these  facts,  and  others  that  will 
be  herein  referred  to,  it  is  clear  that 
the  business  of  maintaining  and 
operating  a  telephone  line  is  one 
that  requires  special  knowledge  and 
skill  in  the  construction,  inspection, 
and  repair  of  the  line  and  instru- 
ments, and  in  the  use  of  known  and 
approved  devices,  if  any  there  be,  to 
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guard  against  harmful  effects  to 
persons  and  property  from  electric- 
ity which  may  be  conducted  over 
the  line  and  into  the  instrumeiit3, 
and  the  defendant  in  engaging  in 
the  business,  and  in  contracting  to 
place  and  maintain  its  instruments 
in  connection  with  its  wires  for  the 
use  of  its  patrons  in  dwellings  and 
other  buildings,  in  the  absence  of 
stipulations  to  the  contrary,  is 
deemed  to  hate  undertaken  to  pos- 
sess and  exercise  such  knowledge 
and  skill.  *  *  *  Having  under- 
taken to  place  and  maintain  the  in- 
strument in  the  house,  and  conTiect 
it  with  its  telephone  line  for  the 
use  of  the  deceased,  in  so  doing  it 
was  under  a  duty  to  exercise  the 
care  of  a  prudent  man  in  like  cir- 
cumstances. If,  while  in  the  exer- 
cise of  such  care,  it  had  reasonable 
grounds  to  apprehend  that  light- 
ning would  be  conducted  over  its 
wires  to  and  into  the  house,  and 
there  do  injury  to  persons  or  prop- 
erty, and  there  were  known  and 
approved  devices  for  arresting  or 
dividing  such  lightning  so  as  to  pre- 
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"^-ould  seem  that  the  proper  rule  in  this  class  of  cases  would 
be  that  an  electrical  company  is  bound  to  adopt  and  use  such 
known  and  approved  appliances  as  may  be  effective  in  pre- 
venting atmospheric  electricity  from  passing  over  its  wires 
into  the  houses  or  building  of  its  customers.  Of  course  if  there 
V7ere  no  such  appliances  the  company  could  not  be  held  respon- 
sible for  injury  or  damage  caused  thereby,  as  the  company  is 
not  to  be  regarded  as  an  insurer  against  consequences  which  it 
cannot  avert,  and  which  perhaps,  as  in  this  case,  may  be  classed 
as  "  an  act  of  God."  ^^ 


§  445g.  Discontinuance  of  service  —  Removal  of  applianccB 
—  Wires  left  in  building. — ^Where  electrical  wires  are  carried 
into  a  building  for  the  purpose  of  rendering  service  to  a  cus- 
tomer, as  in.  the  case  of  telephone  or  electric  light  wires,  and 
subsequently  the  service  is  discontinued  and  the  instruments 
or  appliances  removed,  the  liability  of  the  company  for  an 
injury  caused  by  a  dangerous  current  of  electricity  being  con- 
veyed over  its  wires  into  such  building  may  nevertheless  con- 
tinue until  the  removal  of  the  wires.     Such  wires  are  carried 


veDt  injury  therefrom  to  the  house 
or  persons  therein,  then  it  was  the 
defendant's  duty  to  exercise  due 
care  in  selecting,  placing,  and  main- 
taining, in  connection  with  its  wires 
and  instruments,  such  known  and 
approved  appliances  as  were  reason- 
ably necessary  to  guard  against  ac- 
cidents that  might  fairly  be  ex- 
pected to  occur  from  lightning 
when  conducted  to  and  into  the 
house  over  its  telephone  wires."  Per 
Start,  J. 

M"If,  by  the  exercise  of  such 
reasonable  precautions  as  a  man  of 
ordinary  care  and  prudence  would 
exercise  in  respect  of  such  a  dan- 
gerous agent,  injuries  to  persons 
and  property  from  the  conduction 
along  the  wires  and  into  houses  of 
currents  of  atmospheric  electricity 
may  be  avoided,  it  is  the  duty  of 
companies  engaged  in  this  business 
to  employ  devices  and  appliances  to 


that  end.  If  the  danger  cannot  be 
wholly  avoided,  due  care  should  be 
taken  to  minimize  it;  and,  if  such 
care  is  taken,  and  there  still  in- 
heres to  the  operation  of  the  system 
a  modicum  of  imavoidable  peril  to 
persons  and  property,  its  conse- 
quences are  to  be  risked  and  sub- 
mitted to  in  consideration  of  the 
conservation  of  public  convenience 
to  which  they  are  necessarily  inci- 
dent—  the  business  being  a  legiti- 
mate one,  in  other  words,  though 
involving  peril  to  others,  its  prose- 
cution with  the  care  that  a  man  of 
prudence  would  exercise  in  view  of 
its  character  would  not  entail  lia- 
bility for  injuries  which  may  result 
notwithstanding  the  exercise  of  such 
due  care."  Southern  Bell  Teleph. 
&  Teleg.  Co.  v.  McTyer,  137  Ala. 
601,  34  So.  1020,  8  Am.  Elec.  Cas. 
591.     Per  McClellan,  J. 
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into  the  bttilding  solely  for  the  purpose  of  rendering  tho  s^v- 
ice  contracted  for,  and  this  alone  ordinarily  justifies  their  pres- 
ence there.  When  the  service  is  discontinued^  their  presence 
is  no  longer  required  and  they  should  be  removed  by  the  com- 
pany. If,  however,  the  company  fails  to  remove  them,  but 
leaves  them  in  such  a  condition  that  a  dangerous  current  mav 
be  conducted  from  its  wires  along  its  line  into  the  building, 
causing  injury  to  person  or  property,  it  will  be  liable  therefor. 
So  where  a  telephone  company  removed  the  telephone  from  a 
store,  but  did  not  remove  the  wire,  simply  twisting  the  ends 
together,  and  a  customer,  while  in  the  store,  was  injured  by 
a  bolt  of  lightning  which  followed  the  wires  and  struck  her, 
it  was  held  that  the  telephone  company  was  liable  for  such  in- 
jury, it  being  declared  that  the  failure  of  the  company  to  re- 
move its  wires  constituted  negligence  per  se.®'  And  where 
electric  light  wires  were  left  hanging  down  by  the  employees 
of  the  company,  when  an  arc  lamp  was  removed  from  in  front 
of  a  store,  and  the  occupant  of  the  adjoining  store,  seeing 
the  awning  on  fire,  attempted  to  put  it  out  and  was  killed  by 
an  electric  current,  it  was  held  that  the  company  was  liable 
for  his  death,  even  though  the  person  killed  was  a  trespasser 
in  respect  to  the  adjoining  property,  since  he  was  not  a  tres- 
passer as  to  the  company.  ^^ 


M  Southern  Bell  Teleph.  &  Teleg. 
Co.  V.  McTyer,  137  Ala.  601,  34 
So.  1020,  8  Am.  Elec.  Cas.  591, 
wherein  the  court  said :  "  In  view 
of  the  known  capacity  of  these  wires 
to  collect  and  carry  dangerous  cur- 
rents of  atmospheric  electricity  into 
the  store  and  there  discharge  them, 
to  the  deadly  peril  of  persons  in 
there  at  the  time,  and  in  view  of 
the  total  absence  of  any  occasion 
for  the  wires  to  be  left  there  at  all, 
there  can,  in  our  opinion,  be  no 
doubt  that  the  company  owed  a 
plain  duty  not  only  to  Thomas,  but 
also  to  his  customers,  to  remove  the 
wires,  and  thereby  to  obviate  this 
peril  to  him  and  to  them.  Nor  was 
there  any  excuse  or  palliation  for 


its  failure  to  perform  this  duty.  Ite 
remission  of  it  was  a  positire 
wrong,  eommitted  by  defendant's 
servant  who  removed  the  telephooe 
and  twisted  up  and  left  the  wires. 
No  man  of  ordinary  care  and  pru- 
dence would  have  so  acted.  There 
is  not  room  for  two  reasonable  con- 
clusions as  to  the  character  of  the 
act  in  respect  of  negligence  vel  son. 
It  was  negligfence  per  se,  and  to  be 
so  declared  as  matter  of  law."  Per 
McClellan,  J. 

Compare  United  States  Elec  L. 
Go.  V.  Sullivan,  22  App.  D.  C.  115. 

94  Caglione  v.  Mt.  Morris  Eleo.  L 
Co.,  56  App.  Div.  (N.  Y.)  Ifll,  67 
N.  Y.  Supp.  660. 
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§  445h.  Meet  of  stipulatioiL  in  contract  relieving  company 
from  liability.—  An  electrical  company  cannot  by  stipulation 
relieve  itself  from  all  liability  for  damage  which  may  result  in 
connection  with  the  service  which  it  contracts  to  render  to  a 
customer,  as  sweeping  provisions  of  such  a  character  are  con- 
trary to  public  policy  and  will  not  be  enforced  by  the  courts. 
So  it  has  been  decided  that  an  electric  light  company  cannot 
relieve  itself  of  its  failure  to  perform  its  duty  by  a  provision  in 
its.  contract  with  a  customer  that  it  shall  not  be  "  liable  in  any 
event  for  damage  to  person  or  property  arising,  accruing  or 
resulting  from  the  use  of  the  light,"  •* 

§  446.  Wires  on  buildings  and  roofs  — Insnlatioii  of.-— In 
many  cases  electrical  wires  are  attached  to  the  roofs,  cornices 
or  sides  of  buildings,  in  such  positions  that  persons  who  may, 
of  right,  be  in  close  proximity  thereto,  might,  in  case  the  wires 
were  not  properly  insulated,  receive  a  shock,  causing  death  or 
great  bodily  harm.  In  all  such  cases  the  companies  are  held 
to  the  highest  degree  of  care  in  maintaining  their  wires  in  a 
safe  condition  and  to  keep  them  perfectly  insulated.  The  gen- 
eral principles  stated  in  a  preceding  section,®*  as  to  insulation 
of  wires,  apply  equally  where  such  wires  are  attached  to  build- 
ings. As  a  general  rule,  therefore,  all  wires  conveying  a  dan- 
gerous current  of  electricty,  attached  to  any  part  of  a  build- 
ing to  which  persons  may  rightfully  go  or  be  in  close  proximity 
to,  should  be  so  insulated,  or  protected,  so  as  to  remove,  so  far 
as  is  possible,  all  chance  of  damage  to  such  persons,  and  it  is 
the  duty  of  the  company  to  continue  to  maintain  them  in  the 
same  condition.*^  So  a  refusal  to  give  the  following  instruc- 
tion was  held  to  be  correct ;  "  With  reference  to  the  use  of  the 


•B  Denver  Consolidated  Elec.  Go. 
r.  Lawrence,  31  Colo.  301,  73  Pac. 
39,  8  Am.  Elec.  Cas.  617. 

•«  See  §  445,  herein. 

•"r  California  I  Giraudi  v.  Electric 
Improvement  Co.,  107  Cal.  120,  6 
Am.  Elec.  Cas.  318.  Kenimk^.i 
Banes  v.  Louisville  Elec.  L.  Co.,  25 
Ky.  Law  R.  2303,  80  S.  W.  814. 
Maryland*.  Brown  v.  Edison  Elec 
Ilium.  Co.,  00  Md.  400,  45  Atl.  182, 
46  L.  R.  A.  745,  7  Am.  Elec.  Cas. 


576,  7  Am.  Neg.  R.  253.  Maasachu- 
8ett8:  Griffin  v.  United  Elec.  L.  Co., 
164  Mass.  492,  49  Am.  St.  Rep.  477, 
41  N.  E.  675,  32  L.  R.  A.  400.  New 
Hampshire :  Stevens  v.  United  Gas 
&  Elec.  Co.,  73  N.  H.  169,  60  Atl. 
848.  New  Jersey:  Brooks  v.  Con- 
solidated Gas  Co.,  70  N.  J.  L.  211, 
57  Atl.  396,  16  Am.  Neg.  R.  127. 
PennsylfXMiai  Fitzgerald  ▼.  Edison 
Elec  lUum.  Co.,  200  Pa.  St.  540,  50 
Atl.  161,  7  Am.  Elec.  C^.  642. 
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agencies  of  nature,  such  as  fire,  steam,  gas  or  electricity,  the 
court  instructs  you  that  persons  employing  such  agencies  and 
introducing  them  into  cities  in  the  form  of  commoditi^  for 
the  public  use,  while  held  to  a  considerable  degree  of  care  in 
the  service  of  these  dangerous  elements,  are  not  required  to  use 
such  extraordinary  care  as,  while  it  would  render  the  element 
absolutely  harmless  under  all  conditions,  would  also  render 
its  use  impracticable.  The  public  who  receive  the  benefits  of 
the  convenience  and  comfort  from  the  supply  of  the  commodity 
are  presumed  to  know  enough  of  the  nature  of  the  element 
to  avoid  the  dangers  which  must  arise  out  of  its  practical  use. 
The  duties  of  the  person  supplying  the  commodity  and  of  the 
public  using  it  are  reciprocal.  Each  may  depend  upon  the  ex- 
ercise by  the  other  of  such  ordinary  knowledge  of  the  character 
of  the  commodity  and  such  common  prudence  in  its  presence, 
as  the  circumstances  of  the  time  and  place  require."  ®®  So 
where  a  person  touching  a  wire  that  is  within  reach  of  a  win* 
dow  of  a  house  sustains  an  injury  thereby,  it  is  held  that  it 
is  not  the  touching  of  the  wire,  but  its  uninsulated  condition, 
that  is  the  proximate  cause  of  the  injury.*®  And  where  an 
electric  light  company  attached  an  electric  light  wire,  charged 
with  a  high  tension  current,  to  an  insulator  only  a  few  indies 
from  the  roof  of  a  house,  and  a  person  while  working  on  the 
roof  was  injured  by  contact  with  the  wire,  it  was  decided 
that  the  facts  presented  strong  prima  facie  proof  of  the  com- 
pany's negligence  and  that  the  case  should  not  have  been  taken 
from  the  jury.^     Again  the  fact  that  an  electrical  company  in 


»8  Giraudi  v.  Electric  Improve- 
ment Co.,  107  Cal.  120,  40  Pac.  108, 
5  Am.  Elec.  Cas.  318.  In  this  case 
it  was  held  to  be  negligence  not  to 
suspend  the  wires  sufficiently  high 
above  the  roof  to  prevent  contact 
with  them. 

»» Walters  v.  Denver  Consol.  E. 
L.  Co.,  12  Colo.  App.  145,  64  Pac. 
960,  6  Am.  Neg.  R.  5. 

1  Brown  v.  Edison  Elec.  Ilium. 
Co.,  90  Md.  400,  45  Atl.  182,  46  L. 
R.  A.  745,  7  Am.  Elec.  Cas.  576,  7 
Am.  Neg.  R.  253. 

See    Walters    v.    Denver    Consol. 
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E.  L.  Co.,  17  Colo.  App.  192,  68 
Pac.  117,  11  Am.  Neg.  R.  574, 
holding  that  where  a  child  was  in- 
jured by  a  shock  from  an  electric 
light  wire  which  it  touched  in  lean- 
ing out  of  a  window,  there  was  a 
presumptive  case  of  negligence  on 
the  part  of  the  company  maintain- 
ing the  wire. 

See  Steindorflf  v.  St.  Paul  Light 
Co.,  92  Minn.  496,  100  N.  W.  221, 
holding,  where  a  person  who  was 
working  on  the  roof  of  a  building, 
was  killed  by  contact  with  an  elec- 
tric light  wire,  which  was  not  in- 
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consideration  of  the  privilege  of  attaching  wires  to  a  building 
agreed  to  make  all  necessary  repairs  to  the  roofs,  does  not  de- 
prive the  owners  of  the  right  to  make  necessary  repairs  and  to 
go  upon  the  roof  or  send  workmen  there  for  that  purpose.^ 
So  it  is  held  not  negligence,  as  a  matter  of  law,  for  a  tinsmith 
at  work  on  the  outside  of  a  building,  who  has  no  knowledge 
as  to  the  dangerous  qualities  of  an  electric  light  wire  or  that 
such  wires  are  attached  to  the  outside  of  buildings,  to  touch 
such  a  wire.'  And  where  a  converter  was  placed  by  an  electric 
light  company  on  the  side  of  a  house  near  a  balcony  and  a 
person  while  painting  the  balcony  was  killed  by  contact  with 
the  electric  light  wires  it  was  declared,  in  an  action  for  dam- 
ages for  his  death,  that  evidence  that  the  wires  were  protected 
by  the  insulation  commonly  used  did  not  require  a  non-suit,  it 
being  shown  that  the  wires  could  have  been  more  effectively 
insulated  or  otherwise  better  protected,  and  it  was  decided  that 
the  question  whether  the  defendant  had  performed  the  duty 
imposed  upon  it  was  a  question  for  the  jury  and  that  the  jury 
having  found  for  the  plaintiff,  a  judgment  in  his  favor  would 
be  affirmed^    And  in  the  case  of  men  at  work  on  a  building,  to 


Bulated  and  which  was  suspended 
close  to  the  roof,  that  the  questions 
of  the  company's  negligence  and  of 
the  contributory  negligence  of  the 
plaintiff's  intestate  were  for  the 
jury. 

2  Reagan  v.  Boston  Elec.  L.  Co., 
167  Mass.  400,  45  N.  E.  743. 

s  Griffin  v.  United  Elec.  L.  Co., 
164  Mass.  492,  49  Am.  St.  Rep.  477, 
41  N.  E.  675,  32  L.  R.  A.  400. 

*  Brooks  V.  Consolidated  Gas  Co., 
70  N.  J.  L.  211,  67  Atl.  396,  16  Am. 
Xeg.  R.  127,  wherein  the  court  said : 
"  The  contention  on  the  part  of  the 
company  is  that,  when  it  had  used 
that  form  of  insulating  protection 
which  was  usually  employed  in  over- 
head construction,  it  had  done  its 
full  duty,  and  cannot  be  held  re- 
sponsible because  the  insulation 
failed  to  protect.  But  in  my  judg- 
ment this  is  too  narrow  a  view  of 


the  company's  duty.  When  it  placed 
its  converter  on  the  top  of  a  pole 
fifteen  or  twenty  feet  high,  to  which 
no  one  not  connected  with  the  com- 
pany would  be  likely  to  have  ac- 
cess, the  rule  of  duty  contended  for 
would  probably  be  properly  applied. 
But  when  it  placed  its  converter 
on  the  side  of  the  house,  although 
at  the  owner's  request  and  with  his 
permission,  and  in  a  place  where 
persons  on  the  balcony  might  come 
in  contact  therewith,  the  rule  of 
duty  was  obviously  more  severe. 
When  it  sent  its  dangerous  current 
through  the  wires  thus  exposed,  it 
was  bound  to  take  such  care  for 
the  protection  thereof  as  reason  re- 
quired to  be  done.  ♦  ♦  ♦  When 
it  placed  its  converter  in  the  posi- 
tion indicated,  it  was  bound  to  con- 
sider and  foresee  the  possibility  and 
the  probability  of  some  one,  using 
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which  electric  light  wires,  appearing  to  be  properly  insulated, 
are  attached,  the  fact  of  their  being,  therefore,  apparently  safe 
is  said  to  be  in  the  nature  of  an  invitation  to  risk  contact  with 
them.^  And  it  was  held  to  constitute  a  prima  facie  case  of 
negligence,  where  it  appeared  that  the  wires  were  so  arranged 
that  men  working  on  the  cornice  of  the  building  were  exposed 
to  contact  therewith ;  that  they  were  improperly  insulated ;  that 
there  was.  a  bad  splice  entirely  uninsulated;  and  that  the  de 
fective  insulations  were  old.®  Where,  however,  a  girl  climhed 
out  of  the  window  of  a  house  and  from  there  to  the  jet  of  an 
adjoining  house,  where  she  was  injured  by  contact  with  elec- 
tric light  wires,  the  company  was  held  not  responsible,  on  the 
groimd  that  it  could  not  have  anticipated  such  action.^  And 
where  electric  light  wires  were  stretched  across  the  street,  and 
a  short  distance  above  an  awning,  and  one  who  was  moving  a 
house  went  upon  the  awning  for  the  purpose  of  raising  the 
wires  so  that  the  house  could  pass  under  them,  and  while  there 
lost  his  balance  and  came  in  contact  with  the  wires  and  was 
killed,  it  was  held  that  negligence  could  not  be  imputed  to  the 
company  which  had  not  improperly  placed  the  wires  with  re- 
spect to  the  use  of  the  street,  the  top  of  the  awning  not  being 
a  place  to  which  people  would  be  expected  to  go.®  And  in  a 
case  in  Maryland  it  was  decided  that  it  was  an  act  of  negligence 


the  balcony  for  pleasure,  or  for 
working  thereon,  coming  in  contact 
with  the  wires  and  receiving  injury 
thereby,  and  to  take  such  precau- 
tions as  might  be  reasonably  taken 
against  such  results.  This  duty  it 
owed  to  every  person  lawfully  using 
the  balcony.  Whether  the  company 
did  take  such  precautions  and  ex- 
ercise such  care  as  the  circum- 
stances demanded  was  plainly  a 
question  for  the  jury,"  Per  Magie, 
Ch. 

B  McLaughlin  v.  Louisville  Elec. 
L.  Co.,  100  Ky.  173,  37  S.  W.  851, 
34  L.  R.  A.  12,  5  Am.  &  Eng.  Corp. 
Cas.  (N.  S.)  167,  18  Ky.  L.  Repr. 
693. 

•  Ennis  T.  Gray,  87  Hun  (N.  Y.), 
US,  361,  68  X.  Y.   St.  R.  312,  34 
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X.  Y.  Supp.  383,  Am.  Elec.  Ca& 
325. 

See  Fitzgerald  v.  Edison  Elee. 
Ilium.  Co..  207  Pa.  St.  118,  56  Atl. 
350,  affirming  a  judgment  for  plain- 
tiff, whose  intestate  was  killed  by 
contact  with  a  live  wire  while 
painting  a  cornice. 

TKeefe  v.  Narragansett  Elec  L. 
Co.,  21  R.  L,  575,  43  Atl.  642,  4 
Am.  Neg.  Rep.  218. 

•  Brush  Electric  Light  &  P.  Co. 
V.  Lefevre,  93  Tex.  604  57  S.  W. 
640,  49  L.  R.  A.  771.  While  this 
decision  may  declare  what  is  a 
proper  rule  as  to  one  who  was  upon 
the  awning  without  any  right  or 
license  and  was  a  trespasser,  yet  it 
would  seem,  and  is  undoubtedly  the 
proper  rule,  that  the  company  owes 
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on  the  part  of  a  person  to  go  upon  the  roof  of  a  house  at  night 
and  lie  down  in  dangerous  proximity  to  a  cornice  and  only  a 
few  feet  from  electric  light  wires,  and  that  the  act  of  a  mother 
in  so  doing  constituted  negligence,  which  would  be  imputed  to 
an  infant  who  was  injured  by  taking  hold  of  the  wire.® 

§  447.  Wires  over  roof  ^  Use  same  stractnres  —  Different 
companies —- Duty  to  insulate.-^  Where  an  electrical  company 
erects  a  structure  upon  the  roof  of  a  building,  and  grants  to 
another  electrical  company  the  right  to  use,  in  common  with 
itself,  such  structure  for  the  support  of  electrical  wires,  it 
must,  where  its  wires  convey  a  dangerous  current  of  electricity, 
insulate  them  and  so  maintain  them  as  to  render  them  safe  at 
such  places,  as  the  servants  of  its  licensee  may  be  impliedly  or 
expressly  authorized  to  go,  in  the  performance  of  their  duties.^ ^ 
This  duty  to  so  maintain  and  insulate  its  wires  does  not  extend 
to  wires  over  adjoining  roofs,  to  which  the  ov^mers  of  the  struc- 
ture had  neither  invited  nor  licensed  such  servants  to  go,  nor 
have  reasonable  ground  to  expect  they  will  go.^^  This  duty  is 
a  reciprocal  one.*^ 

§  448.  Wires  over  roofs  —  Ordinance  as  to. —  An  ordinance 
passed  by  the  municipal  authorities,  prohibiting  the  suspension 
of  electric  wires  over  or  upon  the  roofs  of  buildings,  is  valid,  as 
being  within  the  legitimate  police  power  of  the  city,  and  r.n 
injunction  will  not  be  issued  restraining  the  authorities  from 
removing  wires,  erected  in  violation  of  such  ordinance.^  ^ 

§  449.  Same  poles  used  by  different  companies  —  Duties  to 
each  other  —  Insulation  of  wires.^  Where  two  or  more  com- 
panies use  the  same  pole  or  poles  for  the  support  of  their 


the  duty  of  properly  protecting  its 
wires,  to  all  persons  who  may  have 
the  right  to  go  upon  an  awning, 
and  that  this  right  would  extend 
to  the  owner  of  the  property,  and 
any  person  who  might  be  there 
under  authority  or  license  from  the 
owner. 

•  Cumberland  v.  Lottig,  95  Md. 
42,  61  Atl.  841,  8  Am.  Elec.  Cas. 
562,  11  Am.  Neg,  E.  n.  574. 

48 


10  Illingsworth  v.  Boston  Elec.  L. 
Co.,  161  Mass.  683,  37  N.  E.  778, 
6  Am.  Elec.  Cas.  312. 

11  Hector  v.  Boston  Elec.  L.  Co., 
161  Mass.  668,  37  N.  E.  773,  6  Am. 
Elec.  Cas  301. 

12  See  following  section. 
"Electric    Imp.    Co.    v.    City   ft 

County  of  San   Francisco,  45  Fed. 
693,  3  Am.  Elec.  Cas.  89. 
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wires,  each  is  bound  to  exercise  all  reasonable  precautions  for 
the  prevention  of  injury  to  the  servants  of  any  of  the  others, 
who  may  be  sent  there  in  pursuance  of  the  common  right^* 
Each  is  bound  to  know  that  the  servants  of  the  others  may,  in 
the  performance  of  their  duties,  come  into  contact  with  its 
wires,  and  it  is  incumbent  upon  it  to  take  all  reasonable  pre- 
cautions to  keep  its  wires  properly  insulated.  The  fact  that  a 
wire  is  insulated,  under  such  circumstances,  is  calculated  to 
induce  reliance  upon  its  safety,  and  possibly  cause  an  employee 
to  risk  the  danger  of  contact.*^  So,  if  during  such  a  common 
user  the  insulation  of  a  wire  of  one  of  the  companies  has  be- 
come defective,  and  a  servant  of  one  of  the  other  companies 
is  in  the  course  of  his  employment  injured,  the  company  mab- 
taining  such  defective  wire  will  be  liable  for  the  injury  sus- 
tained.^* 

§  449a.  Contact  of  wires  —  Duty  of  company  to  prevent. 
—  Where  electric  wires  are  maintained  by  different  companies 
in.  the  streets,  obligations  are  by  law  imposed  upon  each,  not 
only  with  respect  to  the  others,  but  also  to  individuals  and  to 
the  public  in  general  to  prevent  a  contact  of  the  wires, 
which  may  result  in  injury  to  property  or  person.  The 
question  as  to  the  duty  of  such  companies  arises  most  frequently 
where  an  injury  has  resulted  from  the  contact  of  a  telegraph 
or  telephone  wire  with  an  electric  light  or  trolley  wire  by  which 
the  dangerous  current  of  the  latter  is  conveyed  into  the  former. 
From  a  consideration  of  the  several  cases  in  which  the  liabilitv 
of  a  company  under  such  circumstances  is  considered  the  rule 
may  be  deduced  that  where  companies  of  such  a  character  oc- 
cupy the  streets  with  their  poles  and  wires,  each  company 
is  under  the  obligation  to  exercise  reasonable  or  due  care, 
that  is,  a  degree  of  care  which  is  reasonable  in  view  of  the 
circumstances  and  commensurate  to  the  dangers  and  risks 
involved,  to  prevent  its  wires  from  coming  into  contact  with 
the  wires  of  another  company,  and  that  a  company  which  has 

i- Dallas  Electric  Co.  v.  Mitchell,  App.  416;   78  Fed.  74,  37  L.  R,  A. 

33  Tex.   Civ.   App.  424,  76   S.   W.  726,  6  Am.  Elec.  Gas.  275. 

935,  8  Am.  Elec.  Cas.  692.  le  Newark  E.  L.  &  Power  Co.  v. 

18  Newark  E.  L.  &  Power  Co.  v.  Garden,  23  C.  C.  A.  649,  39  U.  S. 

Garden,  23  C.  C.  A.  649,  39  U.  8.  App.  416,  78  Fed.  74,  37  L.  R.  A. 

725,  6  Am.  Elec.  Caa.  275. 
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been  negligent  in  the  performance  of  its  duty  in  this  respect 
ivill,  in  the  absence  of  contributory  negligence  on  the  part  of 
the  person  injured,  be  liable  for  the  injury  resulting  from  such 
contact.^  ^  So  in  a  case  in  New  Jersey  which  was  an  action  for 
damages  for  the  death  of  a  person  caused  by  shock  from  a 
broken  telegraph  wire  into  which  the  current  of  an  electric 
light  wire  had  been  discharged  by  contact  the  court  said  in  this 
connection :  "  It  is  assumed  that  the  defendants  were  each 
maintaining  wires  in  the  public  highways  in  the  exercise  of  a 
franchise ;  hence  each  was  bound  to  take  reasonable  care  not  to 
injure  other  users  of  the  street.  It  was  the  duty  of  the  electric 
light  company  to  use  reasonable  care  that  other  uninsulated  tele- 
graph wires  that  crossed  it  should  not  be  allowed  to  come  in 
contact  with  its  wire  which  was  insulated,  and  which  carried 
a  powerful  electric  current,  and  remain  for  so  long  a  time  in 
co;ntact  therewith  as  to  wear  away  the  insulation,  and  divert 
the  powerful  current  to  the  telegraph  wire,  to  the  probable 
injury  of  persons  who  should  come  in  contact  with  the  tele- 
graph wire,  or  in  contact  with  other  wires  which  might  be 


i^f  Indiana:  Central  Union  Teleph. 
Co.  V.  Sokola,  34  Ind.  App.  429,  73 
N.  E.  143.  Kanscue:  Metropolitan 
St.  Ry.  Co.  V.  Gilbert,  70  Kan.  261, 
78  Pac.  807,  17  Am.  Neg.  R.  231. 
Kentucky.:  Lexington  Ry.  Co.  v. 
Fain*8  Adm'r,  24  Ky.  Law  R.  1443, 
71  S.  W.  628,  8  Am.  Elec.  Cas.  499. 
Louisiana:  Hebert  v.  Lake  Charles 
Ice,  L.  &  W.  Co.,  Ill  La.  622,  35 
So.  731,  64  L.  R.  A.  101.  New 
Jersey:  Hamilton  v.  Bordentown 
Elec.  L.  &  M.  Co.,  68  N.  J.  L.  85, 
52  Atl.  290,  8  Am.  Elec.  Cas.  524. 
New  York:  Paine  v.  Electric  Il- 
ium. &  P.  Co.,  64  App.  Div.  (N.  Y.) 
477,  72  N.  Y.  Supp.  279,  7  Am. 
Elec.  Cas.  651.  Texas:  Interna- 
tional Light  &  P.  Co.  V.  Maxwell, 
27  Tex.  Civ.  App.  294,  65  S.  W.  78, 
7  Am.  Elec.  Cas.  672;  Wehner  v. 
Lagerfelt,  27  Tex.  Civ.  App.  620,  66 
S.  W.  221.  Wisconsin:  Nagle  v. 
Hake,  123  Wis.  256,  101  N.  W.  409. 
8m  §  606  berttin. 


Due  care  requires  of  those  using 
wires  or  conductors  of  electricity  so 
to  place  and  maintain  them  with 
reference  to  similar  conducting 
agencies  that  dangerous  contact  be 
not  probable;  and  where  wires 
maintained  concurrently  by  differ- 
ent parties  are  so  erected  and  strung 
that  they  are  likely  to  touch,  pos- 
sibly with  destructive  consequences, 
either  or  both  parties  must  make 
efforts  to  remedy  such  dangerous 
condition,  and  if  an  injury  occurs 
through  the  neglect  of  such  duty, 
both  are  liable.  Simmons  v.  Shreve- 
port  Gas,  Elec.  L.  &,  P.  Co.,  116 
La.—,  41   So.   248. 

See  §  517a  herein  as  to  duty  to 
use  guard  wires. 

See  chap.  XXII,  as  to  conduction 
and  induction  and  interference  of 
wires. ' 

See  §§  606-612  herein  as  to  in- 
juries from  wires. 
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brought  in  touch  with  the  charged  telegraph  wire.  It  was  the 
duty  of  the  three  companies  maintaining  the  telegraph  wire  to 
use  reasonable  care  to  prevent  their  wire  from  coming  in  con- 
tact with  the  highly  charged  electric  light  wire,  and  remain  in 
contact  therewith  in  such  a  way  and  for  so  long  a  time  as  to 
wear  oflf  the  insulation  and  divert  the  current  to  its  own  wire, 
to  the  danger  of  those  who  should  touch  it,  or  touch  another 
wire  with  v»hich  it  might  come  in  contact."  ^®  And  though  a 
a  telephone  company  may  have  taken  no  precautions  to  prevent 
a  contact  of  its  wires  with  those  of  an  electric  light  company, 
such  fact  will  not  relieve  the  latter  company  from  liability  for 
the  death  of  a  person  caused  by  the  telephone  wire  breaking 
during  a  storm  and  falling  across  an  uninsulated  electric  light 
wire  which  burned  and  fell  to  the  street,  the  proximate  cause 
of  the  death  being  declared  to  be  the  uninsulated  condition  of 
the  electric  light  wire.^*^  Kor  will  a  company  be  relieved  of 
this  obligation  to  exercise  due  care  and  of  liability  for  the  con- 
sequences of  the  want  of  its  exorcise,  by  the  fact  that  it  may 
have  had  a  prior  or  superior  right  to  the  use  of  the  streets.^ 
But  where  it  is  allied  that  an  electric  company  negligently 
permitted  its  wires  to  come  in  contact  with  the  wires  of  another 
company  it  is  proper  to  require  that  negligence  should  be  proved 
as  alleged.^* 

§  450.  Fallen  or  broken  wirc8.^An  electrical  company  is 
under  the  duty  of  so  maintaining  its  wires  as  not  to  inter- 
fere with  the  free,  unobstructed  and  safe  use  of  the  highway. 
Although  it  is  not  an  absolute  insurer  of  the  strength  of  its 


18  Hamilton  v.  Bordentown  Elec. 
L.  &  M.  Co.,  68  N.  J.  L.  86,  52 
Atl.  290,  8  Am.  Elec.  Cas.  524,  per 
Garretson,  J. 

loHebert  v.  Lake  Charles  Ice, 
L.  &  W.  Co.,  Ill  La.  522,  35  So. 
731,  64  L.  R.  A.  100.  See  Warren 
V.  City  Electric  Ry.  Co.,  141  Mich., 
298,  104  N.  W.  613;  Parsons  v. 
Charleston  Consol.  R.  G.  &  £.  Co., 
69  S.  C.  305,  48  S.  E.  284. 

There  may  he  a  joint  liability  on 
the  part  of  different  companies  for 
an  injury  caused  by  contact  of  their 
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wires,  where  the  requisite  care  has 
not  been  exercised  by  either  com- 
pany. Economy  Light  &  Power  Co. 
V.  Hiller,  203  lU.  618,  68  N.  E.  72, 
8  Am.  Elec.  Cas.  462.  And  a  city 
may  be  jointly  liable  with  an  elec- 
trical company.  Cumberland  Teleph. 
&  Teleg.  Co.  v.  Ware's  Adm'x,  24 
Ky.  Law  R.  2519,  74  S.  W.  289. 

20  Richmond  &  P.  Elec.  Ry.  Co. 
V.  Rubin,  102  Va.  809,  47  S.  E.  834. 

21  Barrett  v.  Independent  Teleph. 
Co.  (Tex.  Civ.  App.  1902),  65  S. 
W.   1128. 
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wires,  yet  it  is  bound  to  exercise  the  utmost  care  in  maintain- 
ing them.^^  If,  owing  to  negligence  on  the  part  of  an  electrical 
company  in  the  maintenance  of  its  line,  a  wire  falls  or  breaks, 
the  company  is  liable  for  any  injury  caused  thereby,  but  if, 
owing  to  some  latent  defect,  which  by  the  exercise  of  reason- 
able care  could  not  have  been  detected,  a  wire  falls  and  causes 
damage  or  injury,  it  will  not  be  liable,  unless  it  has  been  neg- 
ligent in  respect  to  the  danger  of  such  accident.^*  And  if 
poles  and  wires  are  properly  erected  and  maintained  and  a 
storm  of  unusual  and  extraordinary  severity,  which  could  not 
reasonably  have  been  anticipated,  causes  a  wire  to  fall,  and 
it  is  not  negligently  permitted  to  remain  an  unreasonable  time 
in  such  condition,  the  company  will  not  be  liable  for  an  injury 
caused  thereby.**         If,  however,  an  electrical  company  negli- 


i^  United  States:  Western  Un. 
Teleg.  Co.  v.  Thorn,  64  Fed.  287, 
12  C.  C.  A.  104,  5  Am.  Elee.  Cas. 
283.  Colorado:  Denver  Conaol. 
Elec.  Co.  V.  Simpson,  21  Colo.  371, 
41  Pac.  400,  5  Am.  Elec.  Cas.  278. 
District  of  Columbia:  District  of 
Columbia  v.  Dempsey,  27  Wash. 
Law.  Repr.  87.  Minnesota:  Nich- 
ols V.  City  of  Minneapolis,  33  Minn. 
430,  23  N.  W.  868,  1  Am.  Elec.  Cas. 
762.  New  Jersey:  Suburban  E.  L. 
Co.  V.  Nugent,  68  N.  J.  L.  658,  34 
All.  1069,  32  L.  R.  A.  700.  North 
Carolina:  Haynes  v.  Raleigh  Gas 
Co.,  114  N.  C.  203,  19  S.  E.  344, 
5  Am.  Elec.  Cas.  264.  Tennessee: 
Memphis  Street  Ry.  Co.  v.  Kart- 
right,  110  Tenn.  277,  75  S  W.  719, 
8  Am.  Elec.  Cas.  430,  citing  Joyce 
on  Electric  Law,  §  450.  West  Vir- 
ginia: Snyder  v.  Wheeling  Elec- 
trical Co.,  43  W.  Va.  661,  39  L.  R. 
A.  499,  28  S.  E.  733.  Canada: 
Morgan  v.  Bell  Teleph.  Co.,  11  Rap. 
Jud.  de  Queb.  (Cour  Super.  1897), 
103. 

See  §  607  herein. 

2S  Baltimore  City  P.  R.  Co.  ▼. 
Nugent,  86  Md.  349,  38  Atl.  779,  39 
L.  R.  A.  161. 


24  Mitchell  V.  Charleston  Light  & 
P.  Co.,  46  S.  C.  146,  22  S.  E.  767, 
31  L.  R.  A.  577,  41  Cent.  L.  Jour. 
364;  Fitch  v.  Central  New  York 
Teleg.  &  Teleph.  Co.,  42  App.  Div. 
(N.  Y.),  321,  69  N.  Y.  Supp.  140. 

Where  an  unexpected  gtorm  of  un- 
usual severity  caused  the  wires  of 
an  electric  light  company  to  be  pros- 
trated in  numerous  places  at  the 
same  time,  the  company  is  not  as 
a  matter  of  law  negligent  because  it 
does  not  take  care  of  a  particular 
wire  for  several  hours,  but  the  ques- 
tion of  its  negligence  is  one  for  the 
jury.  In  such  a  case  it  is  declared 
that  it  is  imposing  upon  the  com- 
pany, a  duty  not  required  by  any  of 
the  decisions  to  say  that  it  cannot 
show,  as  an  excuse  for  delay  in  tak- 
ing care  of  a  particular  wire  in  a 
suburban  part  of  the  city,  the  want 
of  assistance  sufficient  to  immedi- 
ately repair  all  the  damage  caused 
by  the  storm.  "  Whether  the  de- 
fendant company  had  in  its  employ 
a  large  enough  force  of  men  to  meet 
the  emergency,  and  whether  its 
want  of  assistance  was  an  adequate 
excuse  for  its  delay  in  not  sooner 
taking    care    of    the    wire    which 
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gently  permits  a  fallen  wire  to  remain  on  the  highway,  and  an 
injury  results  it  will  be  liable  therefor. ^'^  And  it  is  sufficient  to 
justify  an  inference  of  negligence  on  the  part  of  such  a  com- 
pany, that  wires  which  became  detached  from  a  pole,  remained 
an  obstruction  or  menace  to  travel  for  an  unreasonable  length 
of  time  and  that  injury  resulted.*®  Thus,  where  an  elec- 
tric light  company  permitted  a  live  wire  to  remain  on  the  sur- 
face of  the  street  for  a  period  of  three  weeks,  and  a  traveler 
was  injured  by  contact  with  such  wire,  it  was  held  that  the  court 
would  presimie,  after  such  a  period,  that  the  company  had 
notice  of  the  fact  that  the  wire  had  fallen,  and  of  its  dangerous 
character,  and  that  the  company  was  liable  for  injury  caused 
thereby.*^  And  to  permit  a  live  electric  light  wire  to  remain 
on  the  ground,  at  a  street  crossing,  from  2  a.  m.,  when  notice 
was  given  to  the  superintendent  of  the  company,  until  6  a.  m., 
when  the  street  was  much  frequented,  was  held  to  constitute 
negligence,  and  where  a  person  was  killed  from  contact  with 
such  wire,  a  verdict  assessing  punitive  damages  was  sustained.^^ 
And  it  has  been  held  that  the  jury  may  properly  find  that  an 
electric  light  company  was  guilty  of  negligence  where  it  was 
shown  that  notice  was  given  to  a  servant  of  the  company  in 
charge  of  the  power  house  that  one  of  its  poles  was  afire  and 
one  of  the  wires  down,  and  that,  though  he  had  authority  and 
the  means  to  turn  oflf  the  current,  he  did  not  do  so  and  that  an 
inspector  sent  to  make  an  inspection  did  not  do  so  within  a 


caused  plaintiff's  injury  were  proper 
matters  for  the  consideration  of  the 
jury  in  determining  the  question 
whether  it  had  exercised  reasonable 
care  and  diligence."  Boyd  v.  Port- 
land Electric  Co.,  37  Or.  667,  62 
Pac.  378,  7  Am.  Elec.  Cas.  605. 

2»West  Kentucky  Teleph.  Co.  v. 
Pharis,  25  Ky.  Law  Rep.  1838,  78 
S.  W.  917;  Wolpers  v.  New  York 
&  Queens  Elec.  L.  &  P.  Co.,  91  App. 
Div.  (N.  Y.),  424,  86  N.  W.  Supp. 
846;  Clancy  v.  New  York  &  Q.  B. , 
C.  Ry.  Co.,  82  App.  Div.  (N.  Y.), 
563,  81  N.  Y.  Supp.  876. 

2«  Postal    Teleg.     Cable    Co.    ▼. 
Jones,  133  Ala.  217,  32  So.  600,  8 
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Am.  Elec.  Cas.  409,  holding  that  the 
jury  might  infer  negligence  from  the 
fact  that  wires  became  detached 
from  a  pole  and  sagged  into  the 
highway  for  two  or  three  days.  See 
Economy  Light  &  P.  Co.  v.  Hiller, 
203  III.  518,  68  N.  E.  72,  8  Am. 
Elec.  Cas.  462. 

27  City  of  Kansas  City  v.  File,  60 
Kan.  157,  56  Pac.  887.  It  was  held 
in  this  case  also  that  the  city  would 
be  presumed  to  have  notice  and 
might  be  joined  in  an  action  for 
damages. 

28  Texarkana  Gas  &  E.  L.  Ca  v. 
Orr,  59  Ark.  216,  5  Am.  Elec  Ca& 
272,  27  S.  W.  66. 
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reasonable  time  thereafter.^®  So  the  fact  that  a  live  wire  had 
become  detached  from  its  fastenings  and  was  hanging  to  the 
ground,  and  that  a  .traveler  was  killed  by  contact  therewith, 
was  held  to  constitute,  prima  facie,  a  case  of  negligence  on  the 
part  of  the  company,  on  whom  the  burden  was  cast  to  show 
that  such  live  wire  was  in  the  street  through  no  fault  of  its 
servants  and  agents.^^  And  where  a  policeman,  in  attempting 
to  remove,  with  his  mace,  a  wire  which  had  fallen,  and  which 
he  knew  was  conducting  a  dangerous  current  of  electricity, 
was  killed  by  an  electric  shock,  received  from  such  wire,  it 
was  held  that  he  was  not,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence,  and  a  judgment  awarding  damages  to  the 
widow  was  sustained.^ ^  So  where  a  person  was  injured  while 
attempting  to  remove,  with  a  baseball  bat,  an  electric  light  wire, 
which  had  broken  and  fallen  upon  his  building,  and  was  ap- 
parently endangering  it,  it  was  held  that  the  company  was 
liable  for  negligently  permitting  its  wire  to  be  broken  and 
displaced,  and  to  fall  upon  the  plaintiff's  buildings. ^^  And 
such  recovery  may  be  had,  though  the  fallen  wire  was  used  in 
the  police  patrol  system,  and  though  the  charter  of  the  city 
provided  that  the  city  should  be  liable  only  in  those  cases  where 
it  had  actual  notice  of  the  defect,  where  it  appears  that  the  line 
was  constructed  by  the  city  and  had  broken  on  previous  occa- 
sions.^^ So  it  has  been  determined  that  if  the  disturbed  con- 
dition of  a  city  telephone  and  fire  alarm  system  indicates  to 
the  city  officials  that  the  fire  alarm  wire  may  be  broken  and 
down  in  the  street,  it  is  their  duty  to  investigate  the  cause  of 
the  disturbance  to  ascertain  if  the  wire  constitutes  a  dangerous 
obstruction  to  the  use  of  the  street,  it  being  declared  that  a 
notice  of  a  disturbance  of  the  system,  caused  by  a  fire  alarm 
wire  being  broken  and  down,  will  be  notice  of  the  obstruction 
of  the  street.^*     A  municipality  is  ncrt,  however,  liable  for  an 

2»  Lutolf  V.  United  Elec.  L.  Co.,  82  Leavenworth  Coal  Co.  v.  Ratch- 

184  Mass.  53,  67  N.  E.  1025,  8  Am.  ford,  5  Kan.  App.  150,  48  Pac.  927. 

Elec.  Cas.  506.  as  Twist    v.    Rochester,    37    App. 

aoHaynes  v.  Raleigh  Gas  Co.,  114  Div.    (N.  Y.)    307,  55  N.  Y.  Supp. 

N.  C.  203,  41  Am.  St.  Rep.  786,  5  850,  aflf'd  165  N.  Y.  619,  59  N.  E. 

Am.  Elec.  Cas.  265,  19  S.  E.  344.  1131. 

«i  Dillon  V.  Allegheny  Co.  Light  84  City  of  Emporia  v.  Bums,  67 

Co.    (Penn.  Sup.  Ct.,  1897),  6  Am.  Kan.  623,  73  Pac.  95,  8  Am.  Elec. 

Elec.  Cas.  242.  Cas.  416.    The  court  said:     "It  is 
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injury  resulting  from  contact  with  a  broken  wire  where  the 
breaking  of  such  wire  was  caused  by  what  is  known  as  or  called 
an  "  act  of  God,"  and  the  municipal  authorities,  upon  notice 
of  the  break,  exercised  due  and  proper  care  to  prevent  injury.^' 
It  has,  however,  been  held  that  where  a  telephone  company  has 
no  knowledge  of  the  condition  of  one  of  its  wires,  which  has 
become  so  rusted  that  it  is  liable  to  break  and  come  into  con- 
tact with  a  trolley  wire,  it  is  not  negligence,  as  a  matter  of  law, 
if  it  fails  to  remove  such  wire.^ 

§  451.     Fallen  or  broken  wires  —  Liability   of   city   for. — 

Where  the  statutes  impose  upon  a  municipality  the  duty  of 
maintaining  its  streets  in  such  a  condition  as  to  be  reasonably 
safe  for  travelers,  or  permitting  recovery  from  the  city  for  in- 


apparent  the  city  employee  knew 
there  was  a  likelihood  that  the  wire 
was  broken,  and  down  in  the  street. 
Such  was  one  of  a  very  limited 
number  of  inferences  to  be  drawn 
from  the  physical  facts  with  which 
they  were  dealing,  and  they  did  not 
know  but  that  it  was  the  true  one. 
If  such  were  the  condition  of  the 
wire,  it  was  certain  to  be  dangerous 
to  travel.  It  was  the  duty  of  the 
city,  therefore,  to  investigate,  and 
an  investigation  would  have  dis- 
closed the  fact  that  the  wire  was 
actually  broken,  down  in  the  street, 
and  a  serious  menace  to  the  safety 
of  persons,  walking  and  driving 
along  such  street.  Under  these  cir- 
cumstances the  city  must  be  held  to 
have  had  all  the  information  it 
should  have  acquired  by  the  OKercise 
of  due  diligence."  Per  Burch,  J. 
See  Herron  v.  City  of  Pittsburg,  204 
Pa.  St.  509,  54  Atl.  311,  8  Am.  Elec. 
Cas.  482,  holding  that  where  police 
officials  knew  prior  to  the  occur- 
rence of  an  accident,  of  a  break  in 
the  police  call  wire  such  knowledge 
imposed  the  duty  upon  the  city  offi- 
cials of  making  an  examination  and 
that  it  was  a  question  for  the  jury 
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whether  such  duty  was  properly  per- 
formed. 

8*  Colbum  V.  Mayor  of  Wilming^ 
ton,  4  Penn.  (Del.)  443,  56  Atl.  605, 
8  Am.  Elec.  Cas.  457.  This  was  an 
action  against  the  city  of  Wilming- 
ton to  recover  for  horses  killed  by 
contact  with  a  broken  electric  wire, 
which  was  highly  charged  and  hang- 
ing down  in  the  street.  The  court 
charged  the  jury  in  this  case  that  if 
the  wire  was  the  property  of  the 
defendant  and  was  broken  by  reason 
of  sleet  adhering  to  it,  without  any 
neglect  or  default  on  the  -part  of 
the  defendant,  it  would  not  be  re- 
sponsible for  such  break  as  it  would 
be  what  is  called  an  "  act  of  God  " 
and  that  if,  at  and  immediately  be- 
fore the  time  of  the  accident,  a  po- 
lice officer  of  the  city  gave  due  and 
timely  warning  to  the  driver  of  the 
plaintiff's  wagon,  the  defendant 
would  not  be  liable  for  injury  sus- 
tained by  reason  of  the  disregard  of 
such  warning,  or  other  negligence 
on  the  part  of  the  driver. 

««  Hand  v.  Cent.  Penn.  Teleph.  A 
S.  Co.  (Com.  PL),  1  Lack  L.  News, 
351. 
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juries  received  from  defects  in  the  highway,  if  a  traveler  re- 
ceives an  injury  from  a  broken  or  fallen  wire,  negligently  per- 
mitted to  remain  upon  the  streets  or  so  close  to  the  surface  as  to 
be  a  source  of  danger,  recovery  may  be  had  from  the  city  for 
such  injury.*^ 

§  452.  Cutting:  of  wires  —  Fire  department  —  Negligence  of 
city  in  not  removing. —  Though  it  may  be  necessary  for  the  fire 
department  of  a  city,  in  order  to  extinguish  a  fire,  to  cut  elec- 
trical wires  suspended  in  front  of  a  building  or  attached  thereto, 
yet  if  the  city  negligently  permits  such  wires  to  remain  upon 
the  streets  for  an  unreasonable  length  of  time,  it  will  be  liable 
to  any  traveler  for  any  injury  caused  in  consequence  thereof. 
Or  recovery  may  be  had  of  the  electrical  company,  if,  after 
notice,  it  fails  to  remove  its  wires  from  the  street.  So  where 
some  of  the  water  used  by  the  fire  department  of  a  city,  to 
extinguish  a  fire,  fell  upon  crossbars,  and  froze,  causing  them, 
together  with  a  large  number  of  wires  to  fall  to  the  ground, 
-where  they  remained  for  a  period  of  eight  days,  and  a  passer-by 
was  injured,  an  action  was  brought  against  the  city  and  a  tele- 
phone company,  and  a  verdict  was  recovered,  on  the  ground  of 
negligence  in  failing  to  remove  the  wires.*® 

§  453.  Broken  wires  —  Thunder  storms.— If  an  electrical 
company  negligently  permits  one  of  its  wires,  which  has  be- 
come broken  or  has  fallen,  to  remain  upon  the  surface  of  a 
street,  or  in  such  a  position  that  it  becomes  an  obstruction  to 
travel,  or  if  it  permits  a  broken  or  fallen  wire  to  remain  upon 
private  property,  even  though  such  wire  may  not  contain  a 
dangerous  current  of  electricity,  yet  if,  by  reason  of  a  thunder 
storm,  it  becomes  so  heavily  charged  with  electricity  as  to  be  a 


47  Bourget  v.  City  of  Cambridge, 
156  Mass.  391,  31  N.  E.  390,  4  Am. 
Elec.  Cas.  374;  Graham  v.  City  of 
Boston,  156  Mass.  75,  30  N.  E.  170, 
4  Am.  Elec.  Cas.  372;  Twist  v. 
Rochester,  37  App.  Div.  (N.  Y.) 
307,  55  X.  Y.  Supp.  850,  aff'd  165 
N.  Y.  619,  59  N.  E.  1131. 

See  Herron  v.  City  of  Pittsburg, 
204  Pa.  St.  509,  54  Atl.  311,  8  Am. 
Elec.    Cas.   482    wherein   it    is   de- 


clared that  it  is  the  duty  of  all  par- 
ties using  a  highly  dangerous  agent 
to  use  care  commensurate  with  the 
danger  in  order  to  prevent  injury 
to  persons  or  property  exposed  to 
its  influence  and  that  cities  are  not 
excepted  from  this  rule. 

38  Nichols  V.  City  of  Minneapolis, 
33  Minn.  430,  23  N.  W.  868,  1  Am. 
Elec.  Cas.  762. 
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source  of  danger,  and  injury  results  therefrom,  and  if  by  means 
of  such  wire,  lightning  is  conducted,  so  that  injury  to  persons  or 
property  ensues,  the  wire  will  he  considered  as  the  proximate 
cause  of  the  injury  and  not  the  electricity,  since  without  the 
wire  the  electricity  would  probably  have  proved  harmless.  Al- 
though it  may  be  the  electrical  fluid  which  is  the  main  element 
in  the  production  of  the  injuries  or  damage,  yet  where  the  dis- 
placed wire  furnishes  the  means  for  conununicating  such  dan- 
gerous force,  such  wire  is  the  proximate  cause  of  the  injury. *• 
Thus,  where  a  wire  was  permitted  to  remain  suspended  over 
a  highway,  in  such  position  that  travelers  would  imavoidably 
come  in  contact  therewith,  and  on  a  dark  night,  during  a 
thunder  storm,  tho  wire  became  heavily  charged  with  electric- 
ity, and  a  traveler  coming  in  contact  therewith  was  injured, 
it  was  held  that  the  wire  was  the  proximate  cause  of  the  injury, 
and  the  company  was  liable.*®  And  where  it  appeared,  from 
the  evidence,  that  lightning  striking  the  flagstaff  of  one  build- 
ing was  communicated  by  a  wire,  which  a  telephone  company 
had  failed  to  remove,  to  another  building,  setting  it  on  fire 
and  destroying  it,  it  was  held  that  the  company  was  guilty  of 
want  of  ordinary  care;  that  the  wire  was  the  proximate  cause 
of  the  loss,  and  that  the  company  was  liable.*^ 

§  454.  Melting  of  fuse  at  power-house  —  Kotice  that  wires 
are  either  broken  or  crossed. —  The  melting  of  a  fuse  at  the 
power-house  of  an  electric  light  and  power  company  is  notice 
to  the  company  that  either  a  wire  has  been  broken  and 
grounded,  or  that  a  short  circuit  has  been  caused  by  the  cross- 
ing of  wires,  and  it  is  sufficient  to  put  the  company  upon  in- 
quiry, and  impose  upon  it  the  duty  of  refraining  from  sending 
a  current  through  the  wire  until  it  has  been  ascertained  that  it 
is  safe  to  do  so.*^ 

>9  Southwestern  Teleg  and  Teleph.  Co.  v.  Robinson,  50  Fed.  810,  4  Am. 

Co.  y.  Robinson,  50  Fed.  810,  4  Am.  Elec.  Cas.  346,  1  C.  C.  A.  684. 

Elec.   Cas.    346,    1    C.    C.    A.   684;  «i  Jackson   v.    Wisconsin    Teleph. 

Jackson  v.  Wisconsin  Teleph.   Co.,  Co.,  88  Wis.  243,  60  N.  W.  430,  5 

88  Wis.  243,  6  Am.  Elec.  Cas.  335,  Am.  Elec.  Cas.  335. 

60  N.  W.  430.  *2  Newark  E.  L.  &  Power  Co.  v. 

«o  Southwestern  Teleg.  ft  Teleph.  McGilvery,  62  N.  J.  L.  451,  41  Atl. 

955,  5  Am.  Neg.  R.  187. 
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§  455.  Breaking  of  poles.—  An  electrical  company  is  not  an 
insurer  of  the  absolute  safety  of  its  poles,  but  it  is,  however, 
bound  to  the  exercise  of  reasonable  care  in  the  construction 
and  maintenance  of  its  line.  It  is  not  required  to  erect  and 
maintain  poles  so  strong  that  no  storm  can  break  them,  but 
only  to  erect  and  maintain  poles  of  sufficient  strength  and  in 
such  a  manner  as  to  withstand  such  violent  storms  as  may  rea- 
sonably be  expected-*^  So  where  a  telephone  pole  was  broken 
and  fell  during  a  storm  of  great  and  unusual  severity  and  in- 
jured a  building,  it  was  decided  that  the  company  was  not 
liable  for  such  injury,  it  not  appearing  that  the  pole  was  insuf- 
ficient under  ordinary  conditions.  And  the  court  declared  in 
this  connection :  "  It  is  unnecessary  to  cite  authority  upon 
the  proposition  that  if  the  pole  was,  under  ordinary  conditions, 
suitable  and  sufficient  for  the  purpose  for  which  it  was  used, 
the  fact  that  it  was  not  strong  enough  to  resist  a  storm  of  such 
unusual  and  unprecedented  violence  as  that  in  which  it  was 
broken,  would  not  show  negligence  on  the  part  of  defendant  in 
using  said  pole,  because  the  defendant  was  not  required  to  fore- 
see such  an  occurrence,  or  to  construct  its  lines  with  reference 
to  sama  The  mere  fact  that  it  was  possible  for  the  defendant 
to  have  procured  poles  of  sufficient  strength  to  withstand  the 
storm,  as  shown  by  the  fact  that  some  of  the  poles  erected  by 
it  were  not  broken  by  the  storm,  did  not  require  it  to  use  only 
poles  of  sufficient  strength  to  withstand  a  storm  of  this^har- 
acter,  and  its  failure  to  do  so  was  not  negligence."  ^^ 

§  456.  Fall  of  insnlaton.—  Insulators  attached  to  electrical 
poles  or  crossarms  should  be  so  adjusted  and  maintained  as  to 
prevent,  so  far  as  possible,  any  chance  of  falling  and  causing 
injury  to  persons  or  property.  So  where  a  passer-by  was  in- 
jured by  an  insulator,  which  fell  from  a  telephone  pole,  it  was 
held  that  in  the  absence  of  explanatory  circumstances  a  prima 
facie  case  of  negligence  was  established  upon  the  part  of  some 
one.**^     In  this  case  the  defendants  were  the  owners  of  a  pole, 

*»  Ward  V.  Atlantic  &  Pac.  Teleg.  Co.  v.  Ingrando,  27  Tex.  Civ.  App. 

Co.,  71  N.  Y.  81,  1  Am.  Elec  Caa,  400,  65  S.  W.     1085,  8  Am.  Elec. 

259,  27  Am.  Rep.  10.  Cas.  447,  per  Pleasants,  J. 

See  §  605a  herein.  45  Quill  v.  Empire  State  Teleph. 

«« Southwestern  Teleg.  &  Teleph.  &  Teleg.  Co.,  92  Hun  (N.  Y.),  539, 
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upon  which  was  a  crossarm^  maintained  by  the  Western  Union 
Telegraph  Company.  An  insulator  upon  this  crossarm,  which 
was  not  properly  fastened  thereto,  was  displaced  by  an  em- 
ployee of  the  city  and  fell,  injuring  a  person  upon  the  street 
An  action  was  brought  against  the  company  owning  the  pole 
and  it  was  held  liable.  In  the  Court  of  Appeals,  however,  this 
decision  was  reversed.  It  was  said :  "  The  neglect,  if  any  there 
was,  on  the  part  of  either  the  owner  or  occupant  of  the  pole, 
was  that  of  the  Western  Union  Company,  in  omitting  to  catdi 
the  insulator  on  the  thread  of  the  pin,  and  for  its  omission 
of  duty  the  owner  is  not  responsible."  *• 

§  457.  Palling  of  electric  lamp.—  An  electric  light  company 
maintaining  lamps  upon  the  streets,  for  the  purpose  of  public 
lighting,  is  imder  the  duty  of  maintaining  them  in  a  safe  con- 
dition, properly  secured  by  strong  and  sound  rope  or  wire,  and 
of  providing  good  pulleys,  properly  secured,  through  which  such 
rope  or  wire  should  be  run.  So  where  a  lamp  fell  and  caused 
injury  to  a  traveler,  it  was  held  that  a  charge,  containing  in 
substance  the  above,  together  with  the  further  charge,  that 
the  accident  raised  no  presumption  of  defendant's  negligence, 
but  that  its  liability  depended  upon  whether  it  exercised  reason- 
able care  in  keeping  the  lamp  properly  suspended  and  secured, 
was  correct*^  And  where  an  electric  light  company  sells  an 
arc  light  to  a  customer  and  agrees  to  keep  it  in  repair,  if  an 
injury  occurs  by  the  falling  of  the  light  through  the  negligence 
of  the  company  it  will  be  liable  therefor.^® 


6  Am.  Elec.  Cas.  303,  37  N.  Y. 
Supp.  1149,  aflfg.  13  Misc.  (N.  Y.) 
435,  68  N.  Y.  St.  R.  373,  34  N.  Y. 
Supp.  470. 

««  Quill  V.  Empire  State  Teleph. 
&  Teleg.  Co.,  169  N.  Y.  1,  63  N.  E. 
679,  6  Am.  Neg.  R.  174,  per  Parker, 
Ch.  J.,  O'Brien,  J.,  dissenting,  rerg. 
92  Hun  (N.  Y.),  639,  37  N.  Y. 
Supp.  1149. 

*T  Excelsior  Elec.  Co.  v.  Sweet, 
67  N.  J.  L.  224,  30  All.  563. 

48  Fish  V.  Kirlin-Qray  Electric  Go. 
(S.  D.  1904),  99  N.  W.  1902,  16 
Am.  Neg.  R.  690,  holding  that  an 
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electric  light  company,  which  en- 
tered into  such  a  contract  with  a 
church  was  liable  to  an  attendant 
at  the  church  who  was  injured  by 
the  light  falling  upon  him  during 
service,  it  appearing  that  the  com> 
pany  had  failed  to  properly  rexMiir 
the  light  after  notice  of  its  being 
in  need  of  repair.  The  court  said: 
"  Neither  the  church  authorities  nor 
persons  in  attendance  upon  church 
services  were  presumed  to  imow 
whether  the  electrical  lamp  was  in 
order  or  properly  suspended.  But 
it  was  the  duty  of  the  compaay  to 


MAINTENANCE   AND   OPERATION.  §§  468,  459 

§  458.  Haintenanoe  of  wirea  across  railroad  tracks.— Where 
wires  are  suspended  over  railroad  tracks,  they  should  he  main- 
tained in  such  a  condition  as  not  to  interfere  with  the  opera- 
tion of  the  railroad,  or  so  as  to  endanger  the  lives  of  the  em- 
ployees of  the  railroad.  We  have  already  considered  the  ques- 
tion of  the  construction  of  wires  across  railroad  tracks,**  and 
the  same  general  principles  controlling  the  construction  in  such 
cases  would  control  the  maintenance. 


§  459.  Bemoval  of  wires  of  another  company  from  flztnres 
and  poles  —  Trespass  —  Conversion. —  Although  an  electrical  com- 
pany may  have  the  right  to  remove  the  wires  of  another  com- 
pany, attached  to  its  poles  or  fixtures,  without  any  permission  or 
authority,  it  has  no  right  to  carfy  away  the  wires  so  removed, 
and  if  it  does,  will  he  liahle  in  damages  for  the  value  of  the 
property  converted.  So  where  an  electrical  company  in  New 
York  city  was  ordered  by  the  board  of  electrical  control  to 
remove  all  wires  from  its  fixtures,  and,  in  compliance  with  such 
notice,  it  proceeded  to  cut  all  wires  on  such  fixtures,  including 
wires  belonging  to  an  electric  power  company,  which  were  at- 
tached thereto,  as  well  as  to  fixtures  of  its  own,  and  carried 
away  all  the  wires  of  both  companies,  it  was  held  that  it  was 
liable  to  the  power  company  for  the  amount  of  wire  converted. 
It  was  contended  that,  though  the  servants  were  directed  to 
disconnect  the  wires,  yet  that  the  act  of  carrying  them  away 


know  and  see  that  the  lamp  was  so 
properly  suspended,  and  kept  in 
good  working  order.  It  is  true  that 
in  this  case  the  cause  of  the  falling 
of  the  electric  lamp  was  not  dis- 
tinctly shown,  but  there  was  evi- 
dence tending  to  prove  that  the  up- 
per part  of  the  lamp  became  over- 
heated, and  that  the  small  cotton 
cord  by  which  the  same  was  sus- 
pended was  burned  off  or  charred 
so  that  it  became  so  weakened  that 
it  was  not  able  to  sustain  the  lamp 
suspended  by  it,  and  we  think  that 
the  jury  was  fully  warranted  in 
finding  such  to  be  the  fact  from  the 
evidence  introduced,  as  it  evidently 


did.  That  the  lamp  was  out  of 
order  and  working  badly  immedi- 
ately prior  to  its  fall  was  clearly 
shown.  As  we  have  seen,  the  com- 
pany was  notified  that  the  lamp  was 
out  of  order  and  was  working  bad- 
ly, and  that  it  attempted  to  repair 
the  same  by  sending  an  experienced 
workman  to  make  such  repair. 
That  he  failed  to  remedy  the  diffi- 
culty is  also  shown  by  the  evidence. 
In  our  opinion,  the  evidence  was 
amply  sufficient  to  justify  the  ver- 
dict of  the  jury,  and  the  motion  for 
a  new  trial  was  properly  denied.'* 
Per  Corson,  J. 
*»See  0.  XIX,  herein. 
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was  not  within  the  scope  of  their  employment,  and  that  Ihe 
company  was  not  liable,  but  it  was  held  that  the  act  of  con- 
version was  so  closely  and  intimately  related  to  and  connected 
with  the  employment  of  the  servants,  that  it  was  just  to  hold 
the  employer  liable.^ 

§  460.  Duty  to  use  new  appliances. —  While  an  electric  rail- 
way is  not  required  to  make  a  trial  of  all  the  latest  ideas,  de- 
vices or  inventions  designed  to  prevent  accidents,  yet  it  is  in- 
cumbent upon  it  to  use  due  care  to  avail  itself  of  such  cus- 
tomary and  approved  modem  inventions,  appliances  or  improve- 
ments as  are  kno^^Ti  in  the  business  of  operating  such  railways 
or  the  practicability  and  efficiency  of  which  have  been  demon- 
strated and  are  generally  kngwn  to  those  engaged  in  operating 
and  maintaining  electrical  railways.  This  duty  is  inciunbent 
upon  such  companies  in  order  that,  so  far  as  is  possible,  the 
passengers  and  general  public  may  be  guarded  from  the  perils 
and  dangers  attendant  upon  the  use  of  electricity  for  such  pur- 
poses. *^^  But  in  an  action  against  an  electric  light  company 
it  has  been  held  error  to  instruct  the  jury  that  the  company 
is  not  required  to  have  "  an  equipment  or  plant  containing  the 
most  modern  and  recent  appliances,  but  only  such  as  were  in 
common  and  general  use  at  that  time  for  like  purposes."  ^^ 

§  461.  Electric  ears  crossing  railroad  tracks  —  Duty  —  Negli- 
gence.— An  electric  car  must,  like  other  users  of  the  street,  con- 
form to  the  requirements  of  a  railroad  right  of  way,  where  the 
tracks  intersect  on  a  public  street;  and  the  general  rule  as  to 


»o  Electric  Power  Co.  v.  Metropol- 
itan Teleph.  &  Teleg.  Co.,  75  Hun 
(N.  Y.),  68,  67  N.  Y.  St.  R.  57,  27 
N.  Y.  Supp.  93,  4  Am.  Elec.  Cas. 
649,  aflfd.,  148  N.  Y.  746,  43  N.  E. 
986. 

BiWitsell  V.  West  Asheville  & 
Sulphur  Springs  R.  Co.,  120  N.  C. 
557,  27  S.  E.  125,  2  Am.  Neg.  Rep. 
640;  Eaet  Tenn.  Teleph.  Co.  v.  Chat- 
tanooga Elec.  St.  Ry.  Co.  (Chancery 
Ct.,  Chattanooga,  Tenn.,  1889),  2 
Am.  Elec.  Caa.  323,  327;  Richmond 
Ry.   A  Elec.   Co.   v.  Garthright,   02 
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Va.  627,  24  S.  E.  267,  63  Am.  St 
R.  839,  6  Am.  Elec.  Cas.  311;  Block 
V.  Milwaukee  St  R.  Co.,  89  Wis. 
371,  61  N.  W.  1101,  5  Am.  Elec. 
Cas.   293. 

As  to  kind  of  oars.  A  street  rail- 
way company  is  not  obligated  to 
use  the  most  recent  kind  of  car. 
Indianapolis  St.  Ry.  Co.  v.  Schom- 
berg  (Ind.  App.  1904),  71  N.  E. 
237. 

B2  Crowe  ▼.  Nanticoke  light  Co., 
200  Pa.  St.  680,  58  Atl.  1071. 
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travelers  of  stopping,  looking  and  listening,  before  crossing 
the  tracks  of  the  railroad,  applies.**^  Provisions  are  generally 
made,  either  by  statute  or  by  the  local  authorities,  imposing 
certain  duties  or  obligations  in  reference  to  such  crossings. 
Under  the  Alabama  Code,^'*  requiring  the  conductors  and  en- 
gineers to  stop  their  trains  within  100  feet  of  any  crossing  where 
two  railroads  cross  each  other,  it  was  held  that  electric  railways 
whose  lines  extend  beyond  the  corporate  limits  were  subject  to 
this  provision.*^*  And  it  is  held  that  a  regulation  by  municipal 
authorities  is  not  necessarily  unreasonable,  in  requiring  steam 
railroad  trains  to  stop  before  crossing  the  tracks  of  any  other 
steam  railroad  or  cable  or  electric  railway.**^  It  has  however 
been  held  not  contributory  negligence,  as  a  matter  of  law,  for  a 
motorman  to  attempt  to  cross  the  tracks  of  a  steam  railroad, 
■where  he  had  stopped,  looked  and  listened,  within  thirty  feet 
of  such  tracks,  and  the  conductor  who  had  gone  ahead  for  the 
purpose  of  seeing  if  a  train  was  approaching  had  signaled  for 
him  to  come  ahead. *^^  Where  the  train  was  a  special  one,  and 
the  safety  gates  were  open,  the  question  of  contributory  negli- 
gence, on  the  part  of  a  motorman,  in  failing  to  look  for  ap- 
proaching trains,  when  within  ninety-seven  feet  of  the  track, 
and  in  not  seeing  the  train  on  reaching  the  track,  though  he 
looked,  was  held  to  be  for  the  jury.*^^  Again  where,  in  a  colli- 
sion between  an  electrical  car  and  a  railroad  train,  the  con- 
ductor of  the  car  was  killed,  and  an  action  was  brought  to  re- 
cover damages,  the  claim  as  to  the  injury  being  wilfully  and 
wantonly  inflicted,  was  held  not  sufficiently  shown  by  alleging 
in  the  complaint  that  the  engineer  and  conductor  of  the  train 
wilfully  or  wantonly  ran  it  at  an  excessive  rate  of  speed,  by 
reason  of  which,  they  wilfully  or  wantonly  ran  into  the  car  on 
which  plaintiff's  intestate  was  conductor.^®     The  fact  that  an 


58  West  Jersey  R.  Co.  v.  Camden, 
Gloucester  &  Woodbury  Ry.  Co.,  52 
N.  J.  Eq.  31,  6  Am.  Elec.  Cas.  137, 
29  Atl.  423 ;  New  York  &  G.  L.  Ry. 
Co.  V.  New  Jersey  Elec.  Ry.  Co.,  60 
N.  J.  L.  62,  38  L.  R.  A.  616,  37 
Atl.  627,  3  Am.  Neg.  R  68. 

MAla.  Code  1886,  §  1145. 

SB  Louisville  &  N.  R.  Co.  v.  An- 
chors, 114  Ala.  492,  22  So.  279. 


B«  Baltimore  A  O.  R.  Co.  v.  Dist. 
of  Col.,  10  App.  D.  C.  Ill,  25  Wash. 
L.  Repr.  118. 

"Harper  v.  Delaware,  L.  &  W. 
R.  Co.,  22  App.  Div.  (N.  Y.)  243, 
47  N.  Y.  Supp.  933. 

88  Threlkeld  v.  Wabash  R.  Co.,  68 
Mo.  App.  127. 

60  Louisville  &  N.  0.  Co.  v.  An- 
chors, 114  Ala.  492,  22  So.  279. 
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electric  street  railway  company  and  a  steam  railroad  company 
have  an  agreement  with  each  other  as  to  certain  precautionair 
measures  to  avoid  collision  at  crossings  of  their  lines,  will  noi 
excuse  the  railroad  company  from  giving  the  statutory  signal 
as  warning  of  the  approach  of  a  train.*" 

§  462.  Eleotrio  oars  —  Ssty  when  croning  stncta. —  There 
is  no  duty  imposed  upon  electric  street  railway  companies,  tn 
stop  their  cars  before  crossing  intersecting  streets,  for  the  pur- 
pose of  looking  and  listening,  m  the  absence  of  any  apparent 
reason  for  so  doing.  An  electric  railway  has,  however,  no  su- 
perior or  paramotmt  right  of  way  at  street  crossings.  Persons 
using  the  streets  by  means  of  vehicles,  and  pedestrian-i 
using  the  crosswalks  at  such  cross  streets,  have  an  equal  righi 
with  the  electric  cars,  and  each  must  exercise  his  right  wiih 
due  regard  for  the  rights  of  the  other,  and  in  a  reasonable  and 
careful  manner,  so  as  not  to  unreasonably  abridge  or  interfere 
with  the  right  of  the  other,""  Therefore,  it  is  the  duly  of  cltK- 
tric  railway  companies  to  have  their  cars  under  reasonablf 
control,  when  approaching  street  crossings,  so  that  they  may 
be  stopped  as  quickly  as  possible,  if  necessary  to  prevent  colli- 
sion or  accident.**    And  the  running  of  an  electrical  ear  at  au 

■"New  York  4  Q.  L.  Ry.  Co,  v. 
New  Jersey  Elec.  Ry.  Co.,  60  N.  J. 
L.  52,  38  L.  R.  A.  616,  37  Atl.  B27, 
3  Am.   Neg.   R.  5S. 

*>  MinneBola:  Watson  v.  Minne- 
apolis St.  Ry.  Co.,  a3  Minn.  651,  55 
N.  W.  742,  4  Am.  Elw.  Cbs.  610; 
Fonda  v.  St.  Paul  City  R.  Co.,  71 
Minn.  438,  74  N.  W.  106.  .\>- 
bratka:  Omaha  St.  Ry.  Co.  v. 
Cameron,  43  Neb.  207,  CI  N.  W.  600. 
A'eio  York:  Dunmn  v.  Union  R.  Co., 
39  App.  Div.  407,  67  N.  Y.  Supp. 
320,  6  Am.  Neg.  R.  163;  Brozck 
T.  Steinway  Ry.  Co.,  10  App.  Div. 
360,  6  Am.  Elec.  Cas.  542;  Zim- 
merman V.  Union  Ry.  Co.,  3  App. 
Div.  219,  6  Am.  Elec.  Caa.  627; 
Chapman  v.  Atlantic  Ave.  Ry.  Co., 
14  Misc.  (N.  Y.)  404;  Young  v. 
AUantic  .^ve.  B.  Co.,  10  Misc.  (N. 
768 


Y.)  541,  64  N.  Y.  St.  R.  124,  31 
N.  Y^.  Snpp,  441,  5  Am.  Elec.  Ca^ 
530.  Tennessee:  Cilizejis'  St.  K. 
Co.  V.  Howard,  102  Tcnn.  474,  5i 
S.  W.  804.  Texas:  Dallas  Rapid 
Trnns.  Ry.  Co.  v.  Elliott,  7  Tei. 
Civ.  App.  218.  5  Am.  El«.  Cas.  271, 
26  S.  W.  45.^.  Waahington :  CogjR- 
well  V.  \\cst  End  4.  North  End 
Elc.-.  Uy.  Co.,  5  Wash.  46,  4  Aw. 
Elec.  Cas.  412. 

See  also.  Savannah,  Thundertolt 
4  Isle  of  Hope  Ry.  Co.  v.  Bcxslej. 
94  Ga.  142,  6  Am.  Elec.  Caa.  4±9. 
21  S.  E.  285,  wherein  it  is 
declared  that  the  right  of  way  of 
the  electric  rnllway  is  superior,  but 
with  this  exception  in  substance  the 
general  principles  declared  in  the 
text  are  sustained. 

•I  Penny  v.  Bocheater  Ry.  Co..  7 
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excessive  rate  of  speed,  when  approaching  crossings,  is,  of  itself, 
evidence  of  negligence.®*  Electric  railways  are,  however,  sub- 
ject to  the  right  of  the  municipality,  in  the  exercise  of  the  po- 
lice power,  to  prescribe  reasonable  regulations  to  be  observed 
by  them  in  the  use  of  the  streets.  And  in  the  exercise  of  such 
power,  it  is  held  that  a  municipality  may  require  all  cars  to 
come  to  a  full  stop  before  crossing  intersecting  streets,  where 
such  regulation  is  enacted,  according  to  and  in  the  manner 
prescribed  by  the  charter  of  the  municipality.®* 

§  462a.  Cutting  of  fire  hose  by  street  car  — Liability  of  com- 
pany.—  ^yiiere  a  motorman  in  the  operation  of  an  electric  car 
negligently  fails  to  observe  a  fire  hose  which  is  stretched  across 
the  track  and  the  car  runs  over  it  so  cutting  the  hose  that  the 
water  supply  is  diminished  to  such  an  extent  that  the  fire,  which 
was  under  control,  increases  in  force,  in  consequence  of  the  in- 
efficiency of  the  supply  of  water,  and  destroys  the  property,  the 
negligence  of  the  motorman  will  be  regarded  as  the  proximate 
cause  of  the  loss  for  which  the  street  railway  company  will  be 
liable.®^ 


App.  Div.  (N.  Y.)  695,  74  N.  Y. 
St.  R.  732,  40  N.  Y.  Supp.  172,  6 
Am.  Elec.  Cas.  535,  affd.,  154  N.  Y. 
770;  Young  v.  Atlantic  Ave.  Ry. 
Co.,  10  Misc.  (N.  Y.)  541,  04  N.  Y. 
St.  R.  124,  31  N.  Y.  Supp.  441,  5 
Am.  Elec.  Gas.  530;  Citizens'  Rap. 
Trans.  Co.  v.  Seigrist,  96  Tenn.  119, 
6  Am.  Elec.  Cas.  583,  33  S.  W.  920. 

«8  Evers  v.  Philadelphia  Traction 
Co.,  176  Pa.  St.  376,  6  Am.  Elec. 
Cas.  575,   35  Atl.    140. 

See  following  section  on  rate  of 
speed. 

04  Cape  May,  Delaware  Bay  ft 
SewelVs  Point  R.  Co.  v.  City  of  Cape 
May,  59  N.  J.  L.  393,  36  Atl.  679, 
36  L.  R.  A.  657,  6  Am.  &  Eng. 
R.  Cas.   (N.  S.)  329. 

M  Little  Rock  Traction  &  Electric 
Co.  V.  McCaskill  (Ark.  1905),  86 
S.  W.  997,  18  Am.  Neg.  R.  1,  citing 
with  approval  Metallic  Compression 
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Casting  Co.  v.  Fitchburg  R.  R.  Co., 
109  Mass.  277,  12  Am.  Rep.  689, 
wherein  its  was  said:  "The  law 
regards  practical  distinctions  rather 
than  those  which  are  merely  theo- 
retical; and  practically,  when  a 
man  cuts  off  the  hose  through  which 
firemen  are  throwing  a  stream  upon 
a  burning  building,  and  thereupon 
the  building  is  consumed  for  want 
of  water  to  extinguish  it,  his  act  is 
to  be  regarded  as  the  direct  and  effi- 
cient cause  of  the  injury."  In  the 
Arkansas  case  it  appeared  that  at 
the  time  of  the  cutting  of  the  hose 
there  were  three  streams  of  water 
playing  upon  the  building,  that  the 
fire  was  in  such  a  state  of  control 
that  most  of  the  furniture  in  the 
house  could  have  been  rescued  if  the 
hose  had  not  been  cut,  thus  causing 
a  discontinuance  of  the  stream 
therefrom .    that    the    cessation    of 
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§  463.     Rate  of  speed. —  The  rate  of  speed  at  which  electrical 
care  may  be  run  varies  with  the  character  of  the  thoroughfare 
over  which  they  pass.     What  might  be  a  negligent  rate  of  speed 
in  crowded  business  streets  would  not  necessarily  be  such  in  a 
residence  street,  with  a  largely  decreased  number  of  persons 
and  vehicles  passing  to  and  fro.     So  again,  the  speed  at  which 
cars  may  be  run  over  country  highways  is  greatly  in  excess  of 
that  at  which  they  may  be  propelled  in  city  streets.     Although 
the  street  railway  has,  to  a  certain  extent,  a  superior  right  of 
way  in  streets,  yet  it  must,  in  the  exercise  of  its  right,  have 
a  due  regard  for  the  rights  of  others.     The  rule  that  one  in 
the  exercise  of  his  lawful  rights,  in  a  place  where  the  exer- 
cise of  like  rights  by  others  may  put  him  in  peril,  must  use 
such  precaution  and  care  as  a  reasonably  prudent  man  would, 
under  like  circumstances,  applies  alike  to  the  traveler  and  the 
street  railway  company,  and  in  the  determination  in  each  par- 
ticular case  of  whether  a  rate  of  speed  was  negligent  or  not, 
this  rule  should  be  applied.     It  has  been  said  that  "  The  greater 
speed  at  which  cars  are  moved  increases  the  danger  to  passen- 
gers and  to  persons  on  the  streets,  and  of  these  dangers  all 
persons  must  take  notice.*®     And  in  another  case  it  is  de- 
clared that :  "  It  is  intended  that  electric  street  cars  should  run 
rapidly.     The  use  of  electricity  as.  a  motive  power  by  street 
railway  companies  has  increased  the  danger  to  all  persons  using 
city  streets  and  of  this  danger  they  must  take  notice.®^    Al- 
though this  is  undoubtedly  true  in  the  consideration  of  the 
question  of  contributory  negligence,  yet  it  is  not  to  be  con- 
strued to  relieve  the  company  from  negligence  in  operating  its 
cars  at  an  excessive  rate  of  speed,  as  an  electric  street  railway 
has  no  superior  right  to  the  use  of  the  public  street*®     The 
speed  at  which  electrical  cars  may  be  run  should  be  such  as 
will  enable  othere,  either  on  foot  or  in  vehicles,  in  the  exercise 
of  reasonable  care  for  their  own  protection,  to  use  the  streets 

water  stopped  the  taking  of  the  fur-  «7  McKee  v.  Harrisburg  Traction 

niture  out  of  the  house,  and  that  Co.,  211  Pa.  St.  47,  60  Atl.  49S,  18 

the  fire  thereupon  increased  and  de-  Am.  Neg.  R.  254,  per  Mestrezat,  J. 

stroyed  the  building  and  furniture.  ^8  Searles  v.  Elizabeth  P.  &  C.  J- 

«e  Reber  v.  Pittsburg  &  Birraing-  Ry.  Co.,  70  N.  J.  L.  3S8,  57  Atl. 

ham   Traction   Co.,    179    Penn.    St.  134,  15  Am.  Neg.  R.  614.    See  §  570 

339,  36  Atl.  245,  6  Am.  Elec.  Cas.  herein. 
446,  1  Am.  Xe^.  R.  181,  per  Fell,  J. 
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in  safety.  As  a  general  rule,  therefore,  electric  street  railway 
companies  should  propel  their  cars  at  such  a  rate  of  speed  as 
is  not  incompatible  with  the  safe  and  customary  use  of  the 
streets  by  others  possessing  and  exercising  rights  therein  equal 
with  those  of  the  company.®^  In  a  Pennsylvania  case^^ 
it  is  declared  that  "  The  same  rules  as  to  speed  that  may  be 
applied  to  ordinary  vehicles,  propelled  by  horses,  are  not  ap- 
plicable to  street  cars.  They  move  upon  a  track  from  which 
they  cannot  turn,  which  is  plainly  ^visible  and  which  is  prepared 
with  a  view  to  the  rapid  movement  of  cars  upon  it.  The  cars 
can  be  seen  and  heard  for  considerable  distances  and  are  re- 
quired to  warn  persons  who  may  be  upon  their  tracks  of  their 
approach.  The  purpose  of  their  owners,  and  the  demand  of 
the  public  are  that  the  greatest  rate  of  speed  consistent  with 


o^Searles  v.  Elizabeth,  P.  &  C. 
Ry.  Co.,  70  N.  J.  L.  388,  57  Atl. 
134,  15  Am.  Neg.  It  614;  Adams  y. 
Camden  &  S.  R.  Co.,  69  N.  J.  L. 
424,  55  Atl.  254,  14  Am.  Neg.  R. 
410;  Consolidated  Traction  Co.  v. 
Glynn,  59  N.  J.  L.  432,  37  Atl.  66, 
2  Am.  Neg.  R.  31;  Newark  Pass. 
Ry.  Co.  V.  Block,  55  N.  J.  L.  432,  37 
Atl.  66.  See,  also,  Elgin  City  Ry. 
Co.  V.  Wilson,  56  III.  App.  364. 

Instruction  to  jury  held  correct. 
In  a  case  in  Michigan  which  was 
an  action  to  recover  damages  for 
the  death  of  a  person  caused  by  his 
being  struck  by  an  electric  car 
while  riding  on  a  bicycle  it  was 
held  that  an  instruction  to  the 
jury  was  correct  which  was  in 
part  as  follows :  "  I  instruct  you 
that  if  the  decedent,  Mr.  Bedell, 
by  reason  of  being  upon  his 
wheel,  with  his  back  to  the  ap- 
proaching car,  and  apparently  giv- 
ing no  indication  of  any  knowledge 
of  the  warning  given  by  the  motor- 
man,  was  manifestly  in  a  place  of 
imminent  danger  when  and  as  seen 
by  the  motorman,  then  it  became 
the  duty  of  th«»  motorman   to   run 


his  car  with  corresponding  care,  and 
in  a  manner  reasonable  safe  under 
those  circumstances,  both  as  to 
speed,  and  as  to  the  control  of  his 
car;  and  if,  under  these  circum- 
stances and  such  duty,  the  motor* 
man  intentionally  ran  his  car,  or 
recklessly  or  wantonly  ran  his  car, 
or  recklessly  or  wantonly  allowed 
his  car  to  be  run,  at  what  he  knew 
was  a  high  and  dangerous  rate  of 
speed,  and  in  reckless  disregard  of 
safety  and  the  consequences  to  the 
decedent,  although  with  no  thought 
or  intention  to  injure  any  one,  and 
if,  by  reason  of  such  reckless  and 
wanton  conduct  on  the  part  of  the 
motorman,  the  decedent,  Mr.  Be- 
dell, was  struck  and  killed,  then  I 
think  that  the  railway  company  was 
to  b^ame,  and  that  the  defendant  is 
liable  in  this  action  for  whatever 
damages  plaintiff  sustained."  Bedell 
V.  Detroit,  Ypsilanti  &  A.  A.  Ry., 
131  Mich.  668,  92  N.  W.  349,  13 
Am.  Neg.  R.  114. 

70  Kline  v.  Electric  Traction  Co., 
181  Penn.  St.  276,  37  Atl.  522,  2 
Am.  Neg.  R.  644,  40  Week.  N.  of 
Cas.  337,  per  Williams,  J. 
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the  safety  of  other  persons  using  the  street  or  highway  shall 
be  maintained,  and  we  are  unable  to  say  that  any  rate  of  speed 
that  does  not  transcend  these  limits  is  negligent."  Applying 
the  above  principles,  the  question  as  to  whether  the  rate  of 
speed  at  which  electrical  cars  are  run  is  reasonable  or  negligent 
must  be  determined  from  the  circumstances  of  each  particular 
case.^*  The  fact  that  a  car  is  run  at  a  dangerous  rate  of  speed 
will  not  render  the  company  liable  where  it  appears  that  this 
was  not  the  proximate  cause  of  the  accident ^^  In  order  to 
render  a  company  liable  for  negligence  in  running  its  cars  at  an 
excessive  rate  of  speed  it  must  either  be  shown  at  what  speed 
they  were  running  or  what  rate  of  speed  would  be  proper.'^ 
An  additional  degree  of  caution  should  be  exercised  as  to  the 
speed  at  which  cars  are  run  on  a  dark  night  in  portions  of  a 
street  where  travelers  are  liable  to  be.^*  And  the  running  of 
a  car  on  a  dark  night  at  such  a  rate  of  speed  that  the  motorman 
cannot  see  a  wagon  upon  the  track  in  front  of  the  car  in  time  to 


TIE  wing  V.  Toronto  R.  Co.  (C. 
P.),  24  Ont.  Rep.  694.  Where  the 
usual  rate  of  speed  was  from  twelve 
to  fourteen  miles  per  hour,  it  was 
held  to  be  negligence  to  run  at  a 
rate  of  speed  in  excess  of  that  when 
approaching  a  street  crossing. 
Evansville  St.  R.  Co.  v.  Gentry,  147 
Ind.  408,  44  N.  E.  611,  37  L.  R.  A. 
378,  5  Am.  &  Eng.  R.  Cas.  (X.  S.) 
600.  Where  a  motorman  runs  a  car 
at  the  rate  of  ten  or  eleven  miles 
over  a  much  frequented  crossing, 
held  that  he  is  not,  as  a  matter  of 
law,  free  from  negligence.  Rosen- 
berg V.  West  End  St.  Ry.  Co.,  168 
Mass.  561,  47  N.  E.  435.  Company 
held  not  free  from  negligence,  as  a 
matter  of  law,  in  running  a  car  at 
the  rate  of  fifteen  or  twenty  miles 
an  hour  around  a  curve  when  rear 
platform  filled  with  passengers. 
Reber  v.  Pittsburg  &  B.  Traction 
Co.,  179  Penn.  St.  339,  36  Atl.  246, 
6  Am.  Elec.  Cas.  446,  1  Am.  Neg. 
R.  181.  Whether  running  a  car  at 
the  rate  of  three  and  a  half  to  five 
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miles  an  hour  was  negligence  was 
held  to  be  a  question  for  the  jury. 
Van  Natta  v.  People's  St.  R.,  E.  L. 
&  P.  Co.,  133  Mo.  13,  34  8.  W.  505. 
So,  also,  it  was  held  to  be  for  the 
jury  whether  it  was  negligence  to 
run  an  electric  car  at  about  fifteen 
miles  per  hour.  Faurot  v.  Brook- 
lyn Heights  R.  Co.,  14  Misc.  (N. 
Y.)  418,  36  N.  Y.  Supp.  1046.  70 
N.  Y.  St.  R.  754;  and  at  from  fif- 
teen to  twenty  miles  per  hour,  Re- 
ber V.  Pittsburg  &  B.  Traction  Co., 
179  Penn.  St.  339,  36  Atl.  246,  6 
Am.  Elec.  Cas.  446,  1  Am.  Neg.  R. 
181;  and  at  from  fifteen  to  twenty- 
five  miles  per  hour,  Boyer  v.  St. 
Paul  City  Ry.  Co.,  54  Minn.  127,  4 
Am.  Elec.  Cas.  514,  65  N.  W.  825. 

T^Pletcher  v.  Scranton  Traction 
Co.,  185  Pa.  St,  147,  39  Atl.  837. 

7ftYingst  V.  Lebanon  &  Annville 
St.  Ry.  Co.,  167  Penn.  St  438,  31 
Atl.  687. 

T4  Boyer  v.  St  Paul  City  Ry.  Co., 
54  Minn.  127,  66  N.  W.  826,  4  Am. 
Elec.  Cas.  614. 
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avoid  a  collision,  is  negligence.  ^^  And  where  the  rails  are  slip- 
pery, rendering  the  stopping  of  the  cars  more  difficult,  it  ren- 
ders necessary  the  exercise  of  the  utmost  diligence,  skill  and 
foresight  as  to  the  management  of  cars  and  the  rate  of  speed.  ^® 
So,  also,  to  run  a  car  around  a  sharp  curve  at  a  dangerous  rate 
of  speed  is  negligence.^^  But  to  warrant  the  finding  of  negli- 
gence in  such  a  ease  it  must  be  that  the  rate  of  speed  was  un- 
usual, improper  or  dangerous.^®  In  another  case  where  an 
electric  railway  had'  cut  down  the  surface  of  the  street  by  the 
width  of  its  tracks  about  two  feet  and  threw  the  dirt  from  the 
excavation  upon  the  surface  of  the  street  on  either  side,  it  was 
held  to  be  gross  negligence  to  run  an  electric  car  at  a  high  rate 
of  speed  through  the  cut,  it  being  declared  that  under  such 
circumstances  it  was  the  duty  of  the  company  to  run  its  cars 
slowly  and  with  great  care.^*  Upon  the  question  of  the  rate  of 
speed  at  which  an  electric  car  is  run  it  is  decided  that  a  witness 
who  saw  the  car  and  possesses  a  knowledge  of  time  and  distance 
is  competent  to  express  an  opinion  thereon.®^  And  the  fact 
that  a  motorman  was  unable,  by  doing  all  that  he  could,  to 
stop  the  car  and  thus  avoid  the  accident,  will  be  evidence  of 
negligence,  if  his  failure  to  stop  was  due  to  the  fact  that  he  had 
been  running  at  an  unreasonable  rate  of  speed.  ®^ 

1  464.  Rate  of  speed  —  Ordinances. —  The  rate  of  speed  at 
which  electric  cars  may  be  run  is  frequently  regulated  by 
the  local  authorities,  and  ordinances  prescribing  a  maximum 
rate  of  speed  for  such  cars,  are  within  the  police  power  of  a 


78  Calumet  Elec.  St.  R.  Co.  v. 
Lynholm,  70  111.  App.  371;  Gilmore 
V.  Federal  St.  &  Pleasant  Valley 
Pass.  Ry.  Co.,  153  Penn.  St.  31,  4 
Am.  Elec.  Cas.  490,  25  Atl.  651. 

76  Danville  St.  Car  Co.  v.  Payne 
(Va.  Sup.  Ct.  of  App.,  1896),  6  Am. 
Elec.  Cas.  452. 

77  East  Omaha  St.  R.  Co.  v.  Go- 
dola,  50  Neb.  906,  70  K.  VV.  491,  7 
Am.  &  Eng.  R.  Cas.  (N.  S.)  300,  6 
Am.  Elec.  Cas.  424. 

78  Francisco  v.  Troy  A  Lansing- 
burgh  R.  Co.,  78  Hun  (N.  Y.),  13, 


6    Am.    Elec.    Cas.   374,   29   N.    Y. 
Supp.  247. 

7»  Greeley  v.  Federal  St.  &  Pleas- 
ant Valley  Pass.  Ry.  Co.,  163  Penn. 
St.  218,  25  Atl.  796,  4  Am.  Elec. 
Cas.  492. 

80  Omaha  Street  Ry.  Co.  v.  Lar- 
son (Neb.  1903),  97  N.  W.  824,  15 
Am.  Neg.  R.  380.  See  also  Faber 
V.  St.  Paul  M.  &  M.  Ry.  Co.,  29 
Minn.  465,  13  N.  W.  902. 

81  Zolpher  v.  Camden  &  S.  R.  Co., 
69  N.  J.  L.  417,  65  Atl.  249,  14  Am. 
Neg.  R.  407. 
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municipality  to  regulate  the  use  of  streets,®*  of  which  it  can- 
not divest  itself  by  a  contract  with  a  street  railway  company 
prescribing  a  maximum  rate  of  speed.®*  Where  a  municipal 
ordinance  prescribes  the  rate  of  speed  at  which  electric  cars 
shall  be  run,  a  violation  of  such  ordinance  is  not  n^ligence 
per  se,  but  is  evidence  of  negligence  only,®*  and  is  conclusive 
evidence  in  the  absence  of  some  explanation  or  excuse.®^  And 
the  violation  of  an  ordinance  regulating  the  speed  of  street 
cars  is  such  a  breach  of  duty  as  may  be  made  the  foundation  of 
an  action  by  any  person  belonging  to  the  class  intended  to  be 
protected  thereby,  providing  he  is  specially  injured  by  such  vio- 
lation.®^ Evidence  of  an  ordinance  limiting  the  speed  of  elec- 
tric cars,  and  of  its  violation  is  also  held  to  be  admissible  under 
a  general  averment  of  negligence,  where  this  question  is  ma- 
terial in  a  case.®^  Where  an  ordinance  limits  the  speed  of  cars 
at  not  more  than  a  certain  specified  number  of  miles  per  hour, 
it  is  held  that  it  is  not  negligence  per  se  to  run  cars  at  a  rate  of 
speed  not  in  excess  of  the  maximum  rate  allowed.®®  An  ordi- 
nance prescribing  the  maximimi  rate  of  speed  at  which  electric 
cars  may  be  run  will  not,  in  the  absence  of  evidence  showing 
that  it  is  not  a  reasonable  provision  for  the  protection  of  public 
travel,  be  considered  as  an  unreasonable  interference  with  the 
franchises  of  the  company  and  the  privileges  granted  to  it  by 
the  city.®*     So  an  ordinance  regulating  the  "  running  speed  of 


82  State,  Cape  May,  D.  B.  &  S.  P. 
R.  Co.  V.  Cape  May,  69  N.  J.  L.  393, 
36  Atl.  679,  36  L.  R.  A.  656,  9  Am. 
A.  Eng.  R.  Cas.  (N.  S.)  507,  6  Am. 
£lec.  Cas.  42. 

83  Brooklyn  v.  Nassau  Elec.  R. 
Co.,  20  App.  Div.  (N.  Y.)  31,  46 
N.  Y.  Supp.  651. 

8*  Hall  V.  Ogden  City  St.  Ry.  Co., 
13  Utah,  243,  44  Pac.  1046,  4  Am. 
&  Eng.  R.  Cas.  (N.  S.)  77;  Kiley 
y.  Salt  Lake  Rapid  Trans.  Co.,  10 
Utah,  428,  5  Am.  Elec.  Cas.  594,  37 
Pac.  681.  But  see  Hickman  ▼. 
Union  Depot  R.  Co.,  47  Mo.  App. 
65,  4  Am.  Elec.  Cas.  453. 

88  Riley  v.  Salt  Lake  Rap.  TranB. 
Co.,  10  Utah,  428,  37  Pac.  681,  5 
Am.  Elec.  Cas.  594. 
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8«  Omaha  St  Ry.  Co.  v.  Duvall, 
40  Neb.  29,  5  Am.  Elec  Cas.  502, 
58  N.  W.  631. 

8T  Omaha  Street  Ry.  Co.  v.  Lar- 
son (Neb.  1903),  97  N.  W.  824,  15 
Am.  Neg.  R.  380. 

88  White  V.  Albany  R.  Co.,  35 
App.  Div.  (N.  Y.)  23,  64  N.  Y. 
Supp.  445. 

8»  State,  Cape  May,  Delaware  Bay 
&  S.  P.  R.  Co.  V.  Cape  May,  59  N. 
J.  L.  393,  36  Atl.  679,  36  L.  R.  A. 
656,  6  Am.  Elec.  Cas.  42,  6  Am.  & 
Eng.  R.  Cas.  (N.  S.)  329.  Ordi- 
nance limiting  speed  of  cars  to  six 
miles  per  hour  was  in  this  case  held 
valid. 
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trains  and  engines  "  within  the  city  limits,  and  which  by  its 
general  terms  was  intended  to  operate  only  as  to  railroads  upon 
which  cars  are  moved  by  locomotives,  will  not  be  construed  as 
applying  to  cars  of  an  electric  street  railway,  and  is  irrelevant  in 
evidence  in  an  action  against  such  a  company.^  Again,  an 
ordinance  permitting  a  street  railway  company,  which  had  been 
authorized  by  a  previous  ordinance  to  operate  its  cars  "  by  horses 
or  mules  only,  at  a  speed  not  exceeding  the  rate  of  seven  miles 
per  hour,"  to  substitute  electricity  in  place  of  the  horses  and 
mules,  is  held  not  to  repeal  the  provision  of  the  earlier  ordinance 
in  reference  to  speed.®^  Where  a  statute  confers  power  upon 
local  authorities  to  regulate  the  speed  of  street  cars  upon  their 
streets,  with  a  provision  that  the  speed  shall  not  exceed  a  cer- 
tain rate  per  hour,  such  statute  will  not  be  construed  as  declar- 
ing by  implication  that  any  less  rate  of  speed  than  the  maxi- 
mum rate  named  cannot  be  considered  reckless.*^  But  if  no 
regulations  have  been  made  by  the  municipal  authorities  as  to 
the  speed  of  cars,  a  statute  providing  that  no  person  shall  ride 
through  any  street  in  the  compact  part  of  any  town  at  a  swifter 
pace  than  five  miles  per  hour,  has  been  held  to  apply  to  street 
railway  companies.*^ 

§  464a.  Stopping  of  cars  —  Ordinance. —  An  ordinance  pro- 
viding that :  "  No  person  having  the  control  of  the  speed  of  a 
street  railway  car  passing  in  a  street  shall,  on  the  appearance 
of  any  obstruction  to  his  car,  fail  to  stop  the  car  in  the  shortest 
time  and  space  possible  "  is  held  not  to  be  unrea^nable  in  that 
it  requires  the  person  in  charge  of  the  car  to  stop  it  under  all 
circumstances,  without  regard  to  the  safety  of  the  train  or  per- 
sons therein.  Such  an  ordinance  is  said  to  be  no  more  than  a 
declaration  of  law  and  to  require  no  more  than  that  the  person 
in  charge  of  a  car  shall,  upon  the  appearance  of  any  obstruction, 

90  Hill  V.  Rome  St.  R.  Co.,  99  Ga.  Elec.  Cas.  724,  affd.,  146  N.  Y.  376, 

103,  24  S.  E.  S66,  3  Am.  Neg.  R.  67  N.  Y.  St.  R.  899,  41  N.  E.  90. 

353.    See   also   Licznerski    v.    Wil-  o^Laufer  v.  Bridgeport  Traction 

mington  City  Ry.  Co.   (Del.  1904),  Co.,  68  Comi.  476,  37  Atl.  379,  37 

62  Atl.   1057.  L.  R.  A.  533,  2  Chic.  Week.  L.  Jour. 

•1  Martineau  y.  Rochester  Ry.  Co.,  287,  2  Am.  Neg.  R.  310,  construing 

81  Hun  (N.  Y.),  263,  62  N.  Y.  St.  Conn.  Pub.  Acts,  1893,  c.  169,  §  13. 

R.  722,  30  N.  Y.  Supp.  778,  6  Am.  »«  Ely  v.  Nashua  St.  R.  Co.,  67  N. 

H.  474,  30  L.  R.  A.  303,  32  AtL  764. 
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stop  his  car  as  soon  as  possible  under  the  circumstances,  with 
due  regard  for  the  safety  of  the  passengers.'^ 

§  465.  Defective  appliances.—  In  determining  the  d^ree  of 
care  to  be  exercised  by  a  street  railway  company  in  using  safe 
and  proper  appliances  in  the  operation  of  its  road,  the  most 
important  element  to  be  considered  is  the  apparent  danger,  that 
is,  what  might  happen  in  case  of  a  failure  to  supply  such  appli- 
ances. Where  the  danger  is  such  that  serious  bodily  injury  or 
loss  of  life  may  result,  the  degree  of  care  to  be  exercised  should 
be  one  commensurate  with  the  danger,  that  is,  a  very  high  de- 
gree of  care  or  the  utmost  care.**  So,  though  there  may  be 
contributory  negligence  on  the  part  of  a  traveler,  yet,  if  the 
brakes  and  motor  on  the  cars  are  so  defective  as  to  prevent  the 
stopping  of  the  car  in  time  to  prevent  an  accident,  and  it  could 
have  been  stopped  except  for  such  defective  appliances,  the 
latter  fact,  and  not  the  contributory  negligence  of  the  traveler, 
will  be  considered  to  be  the  proximate  cause  of  the  injury.^ 
And  where  a  trolley  became  jammed  in  a  frog  at  the  junction 
of  some  overhead  wires,  and  a  person  on  the  street  was  injured 
by  a  stick  which  flew  from  the  conductor's  hands  while  he  was 
on  top  of  the  car  endeavoring  to  free  the  trolley,  and  it  ap- 
peared that  similar  accidents  had  happened  there  before,  it  was 
held  that  the  jury  were  justified,  from  the  above  facts,  in  find- 
ing that  the  accident  was  due  to  the  defective  construction  of 
the  trolley  wires  and  pole.'^  In  another  case  where  a  traveler 
was  injured  \ff  the  breaking  and  fall  of  a  part  of  an  iron  ear 


•*  Gray  v.  St.  Paul  City  R7.  Ck)., 
87  Minn.  280,  91  N.  W.  1106,  12 
Am.  Neg.  R.  604. 

»B  Uggla  V.  West  End  St.  Ry.  Co., 
160  Mass.  351,  35  N.  £.  1126,  4  Am. 
Elec.  Cas.  389. 

In  Hogan  v.  Citizens'  Ry.  Co.,  150 
Mo.  36,  51  S.  W.  473,  it  is  declared 
that  with  respect  to  the  common 
law  duty  of  an  electric  street  rail- 
way to  the  public :  "  It  is  not 
whether  there  are  known  appliances 
which  the  defendant  did  not  use, 
but  whether  the  appliances  it  does 
use  are  such  as  a  person  of  ordi- 
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nary  prudence  would  have  used, 
which  determines  the  question  of 
its  negligence."  Per  Maxwell,  J. 
Quoted  with  approval  in  Zimmer- 
man V.  Denver  Consolidated  Tr.  Co., 
18  Colo.  App.  480,  72  Pac.  607,  14 
Am.  Neg.  R.  1. 

•0  Thompson  v.  Salt  Lake  Rap. 
Trans.  Co.,  16  Utah,  281,  62  Pac. 
92,  40  L.  R.  A.  172,  10  Am.  &  Eng. 
R.  Cas.   (N.  S.)  563. 

^Manning  v.  West  End  St,  Ry. 
Co.,  166  Mass.  230,  44  N.  E.  136,  6 
Am.  Elec.  Cas.  329. 
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used  to  keep  the  trolley  wire  in  place,  a  charge  to  the  jury  that 
if  no  further  facts  appeared  it  would  be  competent  to  find  n^li- 
gence  on  the  part  of  the  street  railway  company,  was  held  to  be 
correct*® 

§  465a.  Liability  of  street  railway  for  damages  caused  by 
operation  of  power  house.—  Where  it  is  provided  by  the  Consti- 
tution of  a  State  or  by  statute  that  compensation  shall  be  made 
in  all  cases  where,  but  for  legislative  authority  to  do  the  act, 
an  action  would  lie  at  common  law,  an  action  on  the  case  will 
lie  against  a  street  railway  company  for  damages  caused  to  an 
owner  of  adjoining  property  by  the  maintenance  and  operation 
of  a  power  house,  though  the  erection  and  maintenance  of  the 
power  house  were  things  which  the  street  railway  company's 
charter  authorized  it  to  do  in  the  operation  of  its  road,  and  they 
were  performed  in  a  reasonably  skillful  and  proper  manner  and 
therefor  did  not  constitute  a  nuisance  and  could  not  be  abated  as 
such.  In  such  a  case,  the  structure  being  a  permanent  one,  all 
damages,  in  law,  accrue  when  the  cause  of  the  injury  is  created 
and  the  recovery  must  be  for  the  whole  damage  of  which  de- 
preciation in  the  market  value  is  the  measure.®* 

§  466.  Repair  lines  —  Permit  to  make  —  Sefnsal  of  —  Duty 
of  company  and  remedy. —  It  is  the  duty  of  an  electrical  com- 
pany to  keep  its  line  in  good  repair,  so  that  streets  may  be  safe 
for  travel,  and  citizens  may  be  protected  in  their  property 
rights.  In  many  cases  it  is  necessary  to  obtain  a  permit  from 
the  local  authorities  for  this  work.  Where  such  a  permit  is 
necessary  and  is  refused,  an  electrical  company  cannot  shelter 
itself  behind  such  refusal  and  continue  to  maintain  its  line  in 
an  unsafe  condition  where  other  ample  remedies  are  at  hand 
to  compel  the  issuance  of  such  permit,  of  which  it  does  not  avail 
itself.  It  is  incumbent  upon  the  company  in  such  a  case  to 
exhaust  every  legal  remedy  to  compel  the  local  authorities  to 
grant  the  necessary  permit,  and  it  is  held  that  mandamus  will 
issue  to  compel  them  to  grant  it^     So,  where  the  board  of 

•sUggla  V.  West  End  St.  Ry.  Co.,  Ry.  Co.  v.  Payne,  192  111.  239,  61  N. 

160  Mass.  351,  36  N.  E.  1126,  4  Am.  E.  467. 
Elec.  Cas.  389.  i  United     States     Ilium.    Co.    v. 

M  Chicago    North     Shore     Street  Grant,  65  Hun   (N.  Y.),  222,  27  N, 
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electrical  control  in  New  York  city  refused  permission  to  cer- 
tain companies,  for  whom  subways  had  not  yet  been  provided, 
to  make  repairs  such  as  were  necessary  to  keep  their  lines  in 
proper  and  safe  condition,  it  was  held  that  this  refusal  formed 
no  excuse  for  a  failure  to  make  such  repairs,  where  it  appeared 
that  the  company  had  not  endeavored  to  avail  itself  of  the  legal 
remedies  provided  by  law  to  compel  the  issuance  of  the  permit.^ 

§  467.  Street  railway  tracks  —  Eepairing  of  —  Eepaving  be- 
tween.— It  is  the  duty  of  an  electric  street  railway  company  to 
maintain  its  tracks  in  a  safe  condition,  and  upon  the  principle 
that  what  is  the  measure  of  its  duties  should  also  be  the  meas- 
ure of  its  rights,  it  necessarily  follows  that  it  is  entitled  at  all 
times  to  make  necessary  repairs.  So,  where  it  has  a  lawful 
right  to  relay  its  tracks,  any  interference  on  the  part  of  the 
city  with  such  work  will  ^be  restrained  by  injunction.'  In 
repairing  or  relaying  tracks  where  it  is  necessary  to  take  up 
the  old  rails  they  should  be  placed  in  such  a  position  as  to  be 
of  the  least  possible  danger  to  passengers  alighting  from  the 
cars  and  to  travelers.*  And  if  an  electric  street  railway  com- 
pany negligently  fail  to  properly  fill  an  excavation  made  by  it 
in  repairing  its  track  it  will  be  liable  for  an  injury  caused 
thereby,  though  it  had  no  notice  of  the  defective  condition  of  the 
street.**     Street  railway  companies  are  in  many  cases  required, 


Y.  St.  R.  767,  7  N.  Y.  Supp.  788,  3 
Am.  Elec.  Cas.  95. 

2  United  States  lUum.  Co.  v. 
Grant,  55  Hun  (N.  Y.),  222,. 27  N. 
Y.  St.  R.  767,  7  N.  Y.  Supp.  788,  3 
Am.  Elec.  Cas.  05. 

8  Milwaukee  Elec.  Ry.  &  L.  Co.  v. 
Milwaukee,  95  Wis.  39,  69  N.  W. 
794,  36  L.  R.  A.  45. 

*  Wells  V.  Steinway  R.  Co.,  18 
App.  Div.  (N.  Y.)  180,  45  K.  Y. 
Supp.  864. 

5  Citizens*  Street  Ry.  Co.  v.  Mar- 
vil,  161  Ind.  506,  67  N.  E.  921,  14 
Am.  Neg.  R.  288.  It  was  held  in 
this  case  that  a  complaint  stated  a 
good  cause  of  action  which  alleged 
that  the  defendant,  a  street  railway 
company,  took  up  an  old  rail  and 
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put  in  a  new  one,  and  performed 
the  work  so  negligently  as  to  leare 
the  street  in  a  dangerous  and  un- 
safe condition  by  putting  loose  dirt 
in  the  excavation  made  in  changing 
the  rail  so  as  ito  allow  the  loose  dirt 
to  settle  and  leave  a  dangerous  hole 
or  excavation  into  which  animals 
or  vehicles  might  drop,  and  that 
while  the  plaintiff  was  driving  along 
the  street,  exercising  due  care,  he 
drove  into  the  hole  and  was  thrown 
out  of  his  wagon  and  injured,  and 
the  accidedt  was  wholly  due  to  the 
negligence  of  the  defendant.  The 
court  said:  "It  was  the  duty  of 
said  company  to  anticipate  and  pro- 
vide for  the  natural  effect  of  rains 
upon  earth  placed  in  said  excava- 
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either  by  the  general  law  of  the  State  or  by  their  charters,  to 
keep  their  tracks  and  roadbed  in  good  repair.  Under  the 
Xew  York  law®  street  surface  railroad  corporations  are  re- 
quired to  keep  the  street  between  their  tracks,  and  for  two 
feet  outside  of  them,  in  repair.  This  provision  is  held  to  apply 
to  every  street  surface  railroad  company,  whether  incorporated 
under  the  Laws  of  1884,^  or  any  act  prior  or  subsequent 
thereto.®  Under  a  similar  provision  in  Louisiana,  it  is  held 
that  a  street  railway  company  is  not  obliged  to  elevate  the  en- 
tire surface  of  the  street  on  both  sides  of  its  track,  to  the  height 
of  its  roadbed.®  Under  the  New  York  act  above  mentioned, 
it  is  provided  that  such  repair  shall  be  "  under  supervision  of 
the  local  authorities,  and  whenever  required  of  them."  This 
provision  is  held  not  to  require  notice  from  the  local  authorities 
to  the  company,  of  the  necessity'  of  repair,  but  if  it  has  notice 
of  any  defect  it  is  not  relieved  from  liability  for  damages  by 
the  fact  that  it  has  not  received  notice  from  the  local  authori- 
ties.i^ 

§  468.  Nonnser  of  tracks,  but  no  forfeiture  of  franchise  — 
Belaying  of  — When  city  cannot  prevent. —  If  the  Attorney- 
General  of  a  State  has  been  empowered  by  statute  to  assert  the 
forfeiture  of  a  street  railway  franchise,  but  no  such  power  has 
been  conferred  upon  a  municipality,  such  municipality  cannot 
prevent,  by  an  action  in  equity,  the  relaying  of  such  tracks, 
the  franchise  for  which  was  originally  properly  granted  by  the 
city,  where  the  franchise  has  not  been  surrendered,  and  where 
no  action  has  been  taken  to  forfeit  it.^^ 


tion,  and  it  is  liable  for  any  injury 
resulting  from  its  negligent  failure 
to  do  so.  *  *  *  Clearly  it  is  the 
law  in  this  State  that  where  the  de- 
fect in  the  highway  results  from  the 
acts  of  the  railway  company,  as  in 
negligently  making  the  original  con- 
struction, or  negligently  repairing 
the  same,  no  averment  of  notice  is 
necessary."     Per  Monks,  J. 

•  Railroad  Laws,  §  98. 

TChap.  252. 

8  Wood    V.    Binghamton    (N.    Y. 


Sup.  Ct.,  1899),  26  Misc.    (N.  Y.) 
208,  66  N.  Y.  Supp.  105. 

•  State,  New  Orleans  v.  New  Or- 
leans Tract.  Co.,  48  La.  Ann.  567, 
19  So.  666. 

10  Simon  v.  Metropolitan  St.  Ry. 
•Co.,  60  N.  Y.  St.  R.  251,  29  Misc. 

(N.  Y.)    126. 

11  Milwaukee  Elec.  R.  &  L.  Co.  v. 
Milwaukee,  95  Wis.  39,  36  L.  R.  A. 
46,  69  N.  W.  794;  Wis.  Rev.  Stat., 
§  3241,  confers  power  to  assert  for- 
feiture of  franchise  on  Attorney- 
Ocneral. 
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§  469.  TaTing  between  tracks.—  It  is  declared  that  in  the 
matter  of  repaying,  a  street  railway  company  is  "  boimd  to 
keep  pace  with  the  progress  of  the  age  in  which  it  continues  to 
exercise  its  corporate  rights."  ^*  If  the  right  of  a  street  rail- 
way company  to  use  the  streets  is  conditioned  upon  its  using 
between  its  tracks  the  same  paving  as  is  used  upon  the  adjoin- 
ing surface  of  the  streets  through  which  it  passes,  it  is  held  that 
in  case  a  different  kind  of  paving  is  subsequently  used  by  the 
city  in  such  streets,  the  street  railway  company  must,  upon  no- 
tice from  the  city,  pave  between  its  tracks  with  the  new  mate- 
rial used  in  the  street  adjoining  them.**  Under  the  New  York 
Constitution**  the  legislature  may  alter  all  general  or  special 
laws  creating  corporations.  Under  this  power  it  is  held  that 
the  legislature  may  require  a  street  railway  company  to  pay  its 
proportionate  share  of  paving  a  street,  although  such  require- 
ment was  not  contained  in  the  statute  imder  which  it  was  in- 
corporated.** So  it  may  require  a  company  to  pave  between 
its  tracks  and  for  two  feet  outside  of  them,  and  a  common  coun- 
cil has  no  power,  by  resolution  or  contract,  to  exempt  a  street 
railway  company  from  this  obligation.*®  And  on  the  other 
hand  it  has  been  decided  in  a  case  in  New  Jersey  that  an  ordi- 
nance of  this  character  is  an  assumption  of  the  power  of  taxa- 
tion, and  cannot  be  supported  under  the  police  powers  con- 
ferred upon  the  municipality  by  the  legislature.*^  Where  a 
street  railway  company  has  been  so  released  by  contract,  an  act 


19  Philadelphia  ▼.  Ridge  Ave. 
Pass.  Ry.  Co.,  143  Penn.  St.  444, 
472,  22  Atl.  695,  cited  in  Reeves  ▼. 
Philadelphia  Tract.  Co.,  162  Penn. 
St.  153,  4  Am.  Elec.  Cas.  27,  25  Atl. 
516. 

IS  Lansing  v.  Lansing  City  Elec. 
R.  Co.,  109  Mich.  123,  66  N.  W. 
949,  3  Det.  L.  News,  41. 

1*  Art.  8,  §  1. 

IB  Wood  V.  Binghamion,  26  Misc. 
(N.  Y.)  208,  56  N.  Y.  Supp.  105. 

Mere  irregularities  in  the  levy  of 
an  assessment  for  street  paving,  of 
which  no  complaint  was  made  be- 
fore the  city  council,  cannot  be 
questioned  on  appeal  to  the  courts. 
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Marshalltown  Light,  P.  &  Ry.  Co.  t. 
Marshalltown,  127  Iowa,  637,  103 
N.  W.  1006. 

le  Wood  V.  Binghamton,  26  Misc. 
(N.  Y.)  208,  66  N.  Y.  Supp.  105. 

17  Fielders  v.  North  Jersey  St. 
Ry.  Co.,  68  N.  J.  L.  343,  53  Atl. 
404,  13  Am.  Neg.  R.  156,  wherein 
the  court  declared:  "Thb  ordi- 
nance attempts  to  impose  upon  ev- 
ery traction  company  the  duty  to 
pave  a  considerable  portion  of  every 
street  over  which  it  passes,  al- 
though it  may  bring  no  additional 
wear  and  tear  upon  the  pavement, 
and  the  further  duty  to  keep  such 
pavement,  when  laid,  at  all  times  in 
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of  the  legislature,  validating  such  contract,  does  not  grant  an 
exclusive  immunity  forbidden  by  the  Constitution.^®  In  this 
connection,  however,  it  may  be  noted  that  a  decision  in  New 
Jersey  is  authority  for  the  proposition  that  an  ordinance  of 
this  character  is  not  intended  for  the  benefit  or  protection  of 
individuals  comprising  the  public,  but  for  the  benefit  of  the 
municipality  as  an  organized  government,  and  that  such  an 
ordinance  confers  no  right  of  action  upon  any  member  of  the 
traveling  public  who  may  sustain  damage  through  nonrepair 
of  the  street.^®  A  bridge  is  held  not  to  be  part  of  the  street 
within  the  meaning  of  such  a  requirement.^ 


repair.  To  call  this  'regulation' 
or  an  exercise  of  the  police  power, 
is  a  misuse  of  terms.  It  is  taxa- 
tion pure  and  simple.  It  calls  upon 
the  company  to  perform  a  function 
not  essentially  different  in  charac- 
ter, although  vastly  more  onerous, 
than  the  once  familiar  operation 
known  as  'working  out'  the  town- 
ship road  taxes  by  the  labor  of  the 
inhabitants.  *  *  *  A  power  that 
will  not  support  the  imposition  of 
license  fees  fixed  on  a  revenue  basis, 
will  certainly  not  support  an  ordi- 
nance of  this  character.  We  there- 
fore hold  that  the  ordinance  is  not 
supportable  as  an  exercise  of  the 
police  power,  and,  since  no  other 
legislative  authority  exists  for  its 
enactment,  it  imposed  no  duty  upon 
the  defendant  company  to  repair  the 
pavement  between  its  rails  or  to  re- 
pave  that  portion  of  the  street." 
Per  Pitney,  J. 

18  Wood  V.  Binghamton,  26  Misc. 
(N.  Y.)  208,  66  N.  Y.  Supp.  105. 

i»  Fielders  v.  North  Jersey  St. 
Ry.  Co.,  68  N.  J.  L.  343,  53  Atl. 
404,  13  Am.  Neg.  R.  156.  The 
court  said:  "Assuming  the  valid- 
ity of  the  ordinance,  it  seems  to  us 
not  to  admit  of  the  construction 


that  it  was  designed  for  the  safety  of 
travelers  upon  the  street  as  a  class. 
On  the  contrary,  the  design  is  to 
impose  upon  the  street-railway  com- 
pany a  share  of  the  public  burdens 
of  the  municipal  government.  The 
prime  object  is  the  relief  of  the  mu- 
nicipal treasury.  The  duties  to  be 
imposed  are  to  be  performed  by  the 
company  as  one  of  the  municipal 
agencies,  and  under  the  immediate 
supervision  of  a  municipal  board; 
and  the  ordinance  provides  that,  for 
any  omission  by  the  company  to 
comply  with  its  terms,  the  remedy 
shall  be  applied  by  the  board  itself 
in  proceeding  to  do  the  work  and 
recovering  the  costs  thereof  from 
the  company.  There  is  nothing  to 
indicate  that  it  is  done  for  the 
safety  or  protection  of  travelers 
upon  the  street.  There  is  nothing 
in  the  language  to  indicate  that  it 
was  the  Intent  of  the  municipal  au- 
thority in  passing  the  ordinance 
that  it  should  give  rise  to  an  action 
against  the  company  by  any  citizen 
aggrieved  through  a  breach  of  the 
provisions."    Per   Pitney,   J. 

20  Cedar  Springs  v.  Cedar  Rapids 
&  M.  C.  Ry.  Co.«  108  Iowa,  406,  79 
N.  W.  126. 
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§§  470-471a        mainteis^akce  aitd  opsbation. 

§  470.  BemoTal  of  snow  from  tracks. —  A  street  railway  com- 
pany, in  removing  snow  from  its  tracks,  should  do  so  with  a  due 
regard  for  the  rights  of  the  traveling  public,  and  should  not 
dispose  of  it  in  such  a  way  as  to  unnecessarily  and  needlessly 
interfere  with  the  safety  and  convenience  of  persons  lawfully 
using  the  street.*^  So  a  street  railway  company  was  held  liable 
for  an  injury  to  a  traveler,  caused  by  a  pile  of  snow  left  at 
the  side  of  its  tracks  after  clearing  them,  and  after  having 
reasonable  time  to  remove  it,  under  a  statutory  provision  that 
any  person  or  corporation,  except  municipal  corporations,  by 
whose  negligence  or  carelessness  any  obstruction  or  want  of 
repair  is  caused,  shall  be  liable  for  damages  to  any  person  in- 
jured thereby.** 

§  471.  Beoeiver  of  street  railway  company  —  Duty  to  keep 
line  safe.— The  general  rules  as  to  the  maintenance  of  street 
railway  lines  in  a  safe  condition  for  the  protection  of  employees, 
passengers  and  the  general  public,  apply  likewise  to  the  receiver 
of  such  company.** 

§  471a.  Bails  in  streets— Not  part  of  realty  —  Conditional 
agreement  as  to  title  to. —  Eails  which  are  laid  in  the  streets 
and  highways  by  an  electric  street  railway  company  under  a 
grant  to  it  to  use  the  streets  and  highways  for  the  construction 
of  its  line  do  not  become  a  part  of  the  realty  but  remain  per- 
sonal property  as  the  company  has  no  interest  in  the  soiL  And 
where  under  such  circumstances  rails  are  sold  to  the  company 
under  a  conditional  agreement  between  it  and  the  vendor  that 
title  shall  remain  in  the  latter  until  they  are  fully  paid  for, 
the  vendor  may  maintain  replevin  to  recover  the  rails,  or  tort 
in  the  nature  of  trover  for  their  conversion  where  there  has 
been  a  breach  of  the  agreement  of  sale  by  the  company,  even 
though  the  rails  are  in  the  possession  of  a  mortgagee,  or  one 
holding  under  him  and  who  is  a  purchaser  for  value  and  with- 
out notice.  The  same  rule  does  not  control  in  such  a  case  as 
in  the  case  of  an  ordinary  railroad.** 

SI  Stanton  v.  Scranton  Trac.  Co.  ss  Southwestern  Teleg.  &  Teleph. 

(Penn.,  1899),  11  Penn.  Super.  Ct.  Co.   v.   Crank    (Tex.   Ct   of  App., 

180.  1894),  27   S.   W.  38,  4  Am.  Elec 

33  Smith  V.  Nashua  St.  Ry.  Co.,  Cas.  397. 

09  N.  H.  504,  44  Atl.  133.  a*  Lorain  Steel  Co.  ▼.  Norfolk  k 
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§  472.  Electric  car  —  Number  of  employees  on  —  Ordinance. 
—  A  municipality,  under  the  general  delegation  of  power  to 
pass  such  ordinances  as  it  may  deem  necessary  to  protect  the 
property  of  its  citizens  and  inhabitants;  to  prevent  injury  or  an- 
noyance from  anything  dangerous ;  and  to  promote  the  comfort, 
peace,  order,  health  and  protection  of  its  citizens,  has  authority 
to  require  by  ordinance  that  electric  street  railway  companies 
shall  supply  their  cars  with  a  conductor  as  well  as  a  motor- 


man. 


25 


§  473.  Competent  and  sufficient  servants.—  It  is  the  duty  of 
an  electrical  company  to  the  public,  to  whom  it  offers  itself  for 
for  service,  to  employ  competent  and  sufficient  servants.  A 
telegraph  company  owes  the  general  obligation  to  the  public 
to  use  great  care  in  the  transmission  of  messages,  and  in  order 
to  fulfil  such  obligation  it  is  incumbent  upon  it  to  employ  com- 
petent operators.^®  Thus,  in  an  early  case,  in  discussing  the 
duties  of  telegraph  companies,  it  is  said :  "  There  are  duties 
they  owe  the  public  arising  out  of  the  nature  of  their  employ- 
ment which  it  woidd  be  impolitic  and  inexpedient  to  suffer  them 


Bristol  Street  Ry.  Co.,  187  Mass. 
600,  73  N.  E.  646,  wherein  the  court 
said  in  regard  to  the  contention 
that  the  rails  became  a  part  of  the 
realty :  "  In  support  of  this  con- 
tention it  relies  upon  the  settled 
rule  that  rails  affixed  in  the  usual 
manner  to  the  roadbed  of  a  rail- 
road, if  there  is  no  agreement  to 
the  contrary,  become  part  of  the 
realty,  and  where  there  is  such  an 
agreement  while  the  rails  as  be- 
tween the  seller  and  the  railroad 
are  personalty,  if  the  roadbed  is 
mortgaged  to  a  mortgagee  who  has 
no  notice  of  the  agreement,  and  a 
foreclosure  follows,  the  purchaser 
at  the  sale  acquires  a  good  title 
against  the  vendor.  ♦  ♦  ♦  There 
is,  however,  a  clear  distinction  be- 
tween the  nature  of  a  right  of  way 
acquired  by  a  railroad,  and  the 
ordinary  grant  of  a  location  in  the 


public  ways  to  a  street  railway. 
When  not  obtained  by  purchase  a- 
railroad  corporation  lays  its  rails 
on  land  in  which  a  right  in  the  na- 
ture of  a  permanent  easement  has 
been  taken  by  the  exercise  of  the 
delegated  power  of  eminent  domain, 
and  thus  an  interest  in  real  estate 
is  acquired.  *  *  *  By  the  laying 
of  the  rails  as  a  part  of  the  de- 
fendant's track  they  did  not  lose 
their  character  of  personalty  and 
become  realty  by  the  fact  of  annex- 
ation because  the  defendant's  prede- 
cessor had  no  land,  or  interest  in 
land,  of  which  they  could  form  a 
part."    Per  Braley,  J. 

28  Danville  St.  Car  Co.  v.  Wood- 
ing (Danville,  Va.,  C.  C),  2  Va,  L. 
Reg.  244. 

ae  Western  Un.  Teleg.  Co.  v.  Cook, 
61  Fed.  624,  0  C.  C.  A.  680,  5  Am. 
Elec.  Cat.  700. 
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to  diminish  or  evade.  Among  these  duties  may  be  mentioned 
the  obligations  to  employ  competent  and  skilful  operators  and 
other  agents  and  servants  in  all  respects  competent  for  the  dis- 
charge of  their  particular  duties,  and  further,  to  see  that  they 
not  only  possess  such  skill,  but  that  it  is  continually  applied  in 
the  particular  business  in  which  they  are  engaged.^  ^  So  it  was 
held  that  the  employment  of  a  person  as  a  receiving  operator, 
who  had  had  no  connection  with  the  business  of  telegraphy 
for  more  than  thirty  years,  not  only  failed  to  show  the  exercise 
of  great  care,  but  was  strong  evidence  of  gross  negligence.^® 
It  is  the  duty  of  an  electric  street  railway  company  to  employ 
sufficient  servants  in  the  operation  of  its  cars,  and  it  owes  this 
duty  both  to  its  passengers  and  to  the  general  public.  Thus, 
where  only  one  man  was  placed  in  charge  of  a  trolley  car,  and 
it  became  necessary  for  him  to  go  to  the  rear  end  of  the  car 
to  adjust  the  trolley,  and  in  some  way  he  fell  from  the  car, 
which  escaped  entirely  from  his  control,  and  a  passenger 
thereon  was  injured,  it  was  held  that  the  company  was  guilty 
of  negligence  in  not  supplying  sufficient  servants,  it  appearing 
that  the  services  of  two  men  were  necessary.^®  In  another 
case  it  was  said  in  this  connection :  "  It  may  be  said,  without 
much  question,  that  a  motorman  ought  to  be  at  his  post  all  the 
time,  and  it  should  be  no  part  of  his  duty  to  collect  fares.  An 
electric  car  moving  at  the  usual  rate  of  speed  along  such  a 
street,  as  in  this  case,  should  be  under  the  constant  guidance 
and  control  of  the  motorman^  who  should  be  always  at  his  post 
to  slacken  speed  and  give  warnings  whenever  necessary.  No 
doubt  this  accident  might  have  been  avoided  if  the  car  had  been 
so  handled  and  managed.  We  have  no  hesitation  in  saying 
that  the  proof  shows  a  clear  case  of  negligence  on  the  part  of 
the  defendant."  ^  In  a  recent  case  in  California,  where  a  child 
had  been  injured  by  an  electric  car,  a  charge  to  the  jury  that  it 
was  the  duty  of  the  company  to  provide  "  proper  cars  and  ap- 
pliances, and  to  provide  safe,  skilful,  watchful,  and  competent 

27  Graham  v.  Western  Un.  Teleg.  2»  Redfield  v.  Oakland  Consol.  St. 

Co.,   1   Col.   230,  9   Am.   Rep.   136;  Ry.  Co.,  110  Cal.277,42  Pac  822,  6 

Allen's  Teleg.  Cas.  578,  580,  10  Am.  Am.  Elec.  Cas.  396. 

L.  Reg.  (N.  S.)  319.  so  city  Elec.  Ry.  Co.  v.  Jones,  61 

»  Western  Un.  Teleg.  Co.  v.  Cook,  111.  App.  183,  6  Am.  Elec.  Oas.  473, 

61  Fed.  624,  9  C.  C.  A.  680,  5  Am.  per  Wall,  J. 
Elec.  Cas.  799. 

784 


MAINTENANCE   AND    OPEBATION. 


§474 


sexvants  to  manage  the  same/'  was  held  to  be  error,  unless 
qualified  by  the  statement  in  connection  with  such  charge  that 
in  the  selection  of  servants  it  was  only  bound  to  exercise  ordi- 
nary care  so  far  as  plaintiff  was  eonoemed.^^ 

§  474.  Electrical  wires  —  Subject  to  police  regulations. — 
Electrical  wires,  where  suspended  in  streets,  are  subject  to 
regulation  and  control  by  the  municipality  in  the  exercise  of 
the  police  power.^^  And  it  is  the  duty  of  a  city  to  exercise 
care  and  supervision  over  such  wires  suspended  over  its  streets, 
liability  for  the  neglect  of  which  is  held  not  to  be  lessened 
by  the  fact  that  individuals  or  corporations  are  subjected  to  a 
like  duty.^  Although  a  general  ordinance  may  not  be  neces- 
sary to  the  validity  of  a  license  for  use  of  the  streets  to  a 
designated  company,  yet,  where  the  municipality  attempts  to 
regulate  the  mode  of  use  of  its  streets,  it  must  do  so  by  a  gen- 
eral ordinance,^*  the  latter  method  being  required  in  an  attempt 
to  legislate  upon  an  entire  subject     Where  the  law  requires 


SI  Cunningham  v.  Los  Angeles  R. 
Co.,  115  Cal.  661,  47  Pac.  452. 

32  state  ex  rel.  Laclede  Gas  Light 
Co.  V.  Murphy,  170  U.  S.  78,  18 
Sup.  Ct.  505,  5  Am.  Elec.  Gas.  79; 
Mutual  Union  Teleg.  Co.  v.  City  of 
Chicago,  16  Fed.  300,  1  Am.  Elec. 
Cas.  506;  Consolidated  £.  L.  Co.  v. 
People's  E.  L.  &  Gas  Co.,  04  Ala. 
372,  4  Am.  Elec.  Cas.  250,  10  So. 
440;  Barhite  ▼.  Home  Teleph.  Co., 
60  App.  Div.  (N.  Y.)  25,  63  N.  Y. 
8upp.  650.     See  §  426,  herein. 

The  privileges  conferred  by  the 
Poet  Roads  Act  are  subject  to  the 
right  of  the  municipality  to  exercise 
police  powers  for  the  safety,  health 
and  convenience  of  the  public.  To- 
ledo v.*  Western  Union  Teleg.  Co., 
46  C.  C.  A.  Ill,  107  Fed.  10,  52  L. 
R.  A.  730;  Michigan  Teleph.  Co.  ▼. 
City  of  Charlotte,  03  Fed.  11,  7  Am. 
Elec  Cas.  52. 

The  placing  of  loire^  underground 
may  be  ordered  by  a  city  in  the  ex- 
ercise  of  the  police  power.    North- 

$0 


western  Teleph.  Exch.  Co.  v.  City  of 
Minneapolis,  81  Minn.  140,  83  N. 
W.  627,  86  N.  W.  60,  7  Am.  Elec. 
Cas.  168.     See  §  425,  herein. 

The  authority  of  a  municipality 
is  limited,  where  companies  are  au- 
thorized by  law  to  erect  their  lines 
in  the  streets,  to  that  which  is  a 
proper  exercise  of  the  police  power, 
inherent  in  the  municipality,  to  pro- 
tect the  public  from  unnecessary  ob- 
structions, inconveniences  and  dan- 
gers, and  to  determine  where  and  in 
what  manner  such  a  company  may 
erect  its  poles  and  stretch  its  wire^ 
to  accomplish  this  result.  It  has 
no  authority  to  impose  other  condi- 
tions. Michigan  Teleph.  Co.  v.  City 
of  Benton  Harbor,  121  Mich.  512,  80 
N.  W.  386,  7  Am.  Elec.  Cas.  0. 

«»Mooney  v.  Luzerne,  186  Penn. 
St.  161,  40  Atl.  311. 

«*Crowder  v.  Town  of  Sullivan, 
128  Ind.  486,  3  Am.  Elec.  Cas.  72, 
73,  28  N.  £.  04. 
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a  certain  duty  to  be  performed,  a  failure  to  perform  such  duty 
will  establish  negligence.  Thus  where  an  ordinance  of  a  city 
required  all  splices  upon  electrical  wires  to  be  perfectly  in- 
sulated, a  failure  to  do  so  was  held  to  be  negligence.'^*  The 
better  rule,  however,  as  to  the  violation  of  ordinances,  is 
that  such  violation  is  not  negligence  per  se,  but  is  evidence  of 
negligence.*®  .Thus,  the  violation  of  an  ordinance  as  to  the 
right  of  way  between  cars  of  companies  whose  tracks  cross  each 
other,  was  held  to  be  merely  evidence  of  negligence,  and  not 
negligence  per  se.*^  Courts  will  not,  as  a  general  rule,  inter- 
fere with  the  exercise  of  the  right  by  the  municipal  authoriti^ 
to  control  and  regulate  the  use  of  streets.*®  So,  where  in  the 
course  of  certain  street  improvements,  it  was  decided  to  be 
necessary  to  remove  the  poles  of  an  electric  light  company  so 
as  to  be  in  the  curb  line  of  the  sidewalk,  and  the  company  was 
directed  to  remove  such  poles,  it  was  held  that  in  the  absence 
of  any  fraud,  corruption  or  oppression,  connected  with  the 
action  of  the  local  authorities,  their  decision  would  not  be  in- 
terfered with  by  the  courts.*' 

§  475.  Bemoval  of  wires  by  municipal  authorities  —  Nui- 
sanoe. —  In  the  absence  oi  some  absolute  contract  permitting 
the  poles  and  wires  of  an  electrical  company  to  remain  in  the 
streets  of  a  city,  it  is  declared  that  the  municipal  authorities 
may,  under  the  general  power  to  control  and  regulate  the  use 
of  streets,  require  their  removal.*^  Thus,  it;  was  held  that  the 
commissioner  of  public  works  of  New  York  city  had  power  to 
abate  a  public  unisance  existing  in  the  streets  of  the  city,  dan- 
gerous to  the  lives  of  its  citizens,  such  as  overhead,  uninsulated 
wires,  without  first  going  to  the  creator  of  llie  nuisance  and 


>9  Clements  v.  Louisiana  E.  L. 
Ck>.,  44  La.  Ann.  692,  11  So.  61,  4 
Am.  Elec.  Cas.  381. 

M  See  §  464,  herein,  on  Kate  of 
Speed  —  Ordinances. 

»7  Connor  v.  Elec.  Tract.  Co.,  173 
Penn.  St.  602,  34  Atl.  238,  38  Week. 
N.  of  Cas.  12. 

«8  People  eX  rel.  Monticello 
Teleph.  Co.  v.  Board  of  Trustees, 
35  Misc.  R.  (N.  Y.)  676,  72  N.  Y. 
Supp.  350:  Western  Un.  Teleg.  Ca 
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V.  Champlain  L.  L.  Co.,  14  Cin. 
Law.  Bull.  327,  1  Am.  Elec.  Cas. 
822.  See  §§  168,  357,  on  Construc- 
tion. 

s»  Monongahela  City  v.  Mononga- 
hela  E.  L.  Co.,  12  Penn.  Co.  Ct.  R. 
529,  4  Am.  Elec.  Cas.  54. 

40  Mutual  Un.  Teleg.  Co.  v.  City 
of  Chicago,  16  Fed.  309,  1  Am.  Elec 
Caa.  607.  Examine,  however,  in 
this  connection  §  350  et  seq.,  hereizL 
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informing  him  of  the  discovery  of  its  existence  by  the  authori- 
ties, and  requesting  him  to  abate  the  same,  and  thereafter  wait- 
ing, before  proceeding  to  protect  the  lives  of  the  citizens,  for 
some  indefinite  length  of  time,  called  a  reasonable  time,  in 
order  to  see  whether  the  creator  of  the  nuisance  would  abate  the 
same  or  not.**  And  the  city  authorities  may  remove  as  unlaw- 
ful obstructions,  poles  and  wires,  erected  on  the  street  of  the 
city,  and  by  its  permission  under  a  contract  to  furnish  the 
city  with  lights,  where  such  poles  and  wires  have  ceased  to  be 
used/^  The  right  to  order  the  removal  by  an  electrical  com- 
pany of  the  poles  and  wires  may  also  exist  by  virtue  of  an  ex- 
press reservation  in  the  franchise  of  such  company  of  the  right 
of  revocation  and  of  removal,  in  which  case  the  company^s  right 
in  the  streets  is  regarded  as  in  the  nature  of  a  mere  license.'*' 
But  where  the  wires,  though  they  were  strung  across  the  street, 
were  attached  to  poles  erected  on  private  land,  and  were  sus- 
pended at  such  a  height  as  not  to  interfere  with  the  use  of  the 
streets,  it  was  held  that  the  municipal  authorities  had  no  right 
to  interfere  with  them,  under  a  statute  requiring  the  consent 
of  the  local  authorities  to  the  erection  of  posts  or  poles  in  the 
streets  and  a  designation  of  the  streets  in  which  they  might  be 
placed  and  the  manner  of  placing  them.**  And  where  a  city  re- 
moved and  sold  certain  wires  which  it  had  cut,  it  was  held 
guilty  of  conversion,  and  liable  to  the  company  for  their  value.*" 
And  though  the  contract  by  an  electric  light  company  with  a 
city  is  ultra  vires,  yet  the  company  which  has  erected  poles  and 
wires  in  reliance  thereon  is  entitled  to  reasonable  notice  to  re- 
move them.*®     A  claim  made  by  an  electrical  company  in  good 


*i  United  States  Ilium.  Co.  v. 
Grant,  55  Hun  (N.  Y.),  222,  27  N. 
Y.  St.  R.  767,  7  N.  Y.  Supp.  788,  3 
AuL  Elec.  Cas.  95. 

43  Hempstead  v.  Ball  Elec.  L.  Co., 
9  App.  Div.  (N.  Y.)  48,  41  N.  Y. 
Supp.  124. 

*«  Coverdale  v.  Edwards,  155  Ind. 
374,  58  N.  E.  495,  7  Am.  Elec.  Cas. 
15. 

«« American  Un.  Teleg.  Co.  v. 
Town  of  Harrison,  31  N.  J.  Eq.  627, 
1  Am.  Elec.  Cas.  291.  This  case  is 
cited  with  approval  in  Inhabitants 


of  Summit  v.  New  York  &  N.  J. 
Teleph.  Co.,  57  N.  J.  Eq.  123,  41 
Atl.  146,  7  Am.  Elec.  Cas.  58,  and 
is  said  to  be  controlling  upon  the 
proposition  stated  in  the  text. 

*5  Electric  Power  Co.  v.  City  of 
New  York,  60  N.  Y.  St.  R.  590,  29 
Misc.  (N.  Y.)  48.  See  also  WeU- 
ston  V.  Morgan,  59  Ohio  St.  147,  52 
N.  E.  127,  40  Ohio  L.  Jour.  392. 

♦•Wellston  V.  Morgan,  59  Ohio 
St.  147,  62  N.  E.  127,  40  Ohio  L. 
Jour.  392. 
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faith  that  an  ordinance  requiring  the  removal  of  wires  will  im- 
pair the  contract  with  the  municipality  permitting  the  erection 
of  poles  will  give  the  Federal  court  jurisdiction  of  a  suit  to 
enjoin  the  enforcement  of  the  ordinance.*^  And  where  wires 
are  strung  along  a  private  alley  the  court  may  order  their  re- 
moval.*® 
« 

§  476.  Screen  for  motorman  —  Protection  from  inclement 
weather  — Statute.— It  is  within  the  authority  of  the  legisla- 
ture to  prescribe  such  regulations  as  may  be  deemed  necessary 
for  the  protection  of  the  health,  safety  and  comfort  of  em- 
ployees, an  act  of  this  nature  being  within  the  police  power  of 
the  State.  So  "  An  act  to  compel  street  railway  companies  to 
protect  certain  of  their  employees  from  the  inclemency  of  the 
weather "  *®  is  constitutional.*^  The  fact  that  such  an  act 
is  confined  to  street  cars  propelled  by  cable,  steam,  or  elec- 
tricity, and  does  not  include  street  cars  drawn  by  mules  or 
horses,  or  carriages  or  wagons,  does  not  make  it  class  legisla- 
tion.*^^ In  Ohio  an  act  in  substance  the  same  as  the  above  was 
passed,  and  it  was  contended  that  it  was  in  conflict  with  a  clause 
of  the  State  Constitution  *^  providing  that  "  All  laws  of  a  gen- 
eral nature  shall  have  a  uniform  operation  throughout  the 
State."  It  was  held,  however,  that  the  law  operated  uniformly 
on  the  named  subject-matter  in  every  part  of  the  St^te,  and  that 
it  was  constitutional.*^^ 


47  Michigan  Teleph.  Co.  v.  Char- 
lotte (C.  C,  W.  D.  Mich.),  93  Fed. 
11. 

*«  Carpenter  v.  Capital  Elec.  Co., 
178  111.  29,  43  L.  R.  A.  645,  52  N. 
E.  973. 

40  Laws  of  Minn,  of  1893,  c.  63, 
requiring  street  railway  companies 
operating  electric,  steam  or  cable 
cars,  requiring  the  constant  service 
of  any  persons  on  any  part  of  the 
cars,  except  the  rear  platform,  to 
provide  each  car  with  an  inclosure 
constructed  of  wood,  iron  and  glass, 
or  similar  suitable  material,  suf- 
ficient   to    protect    such    employees 


from  exposure  to  the  Inclemency  of 
the  weather,  but  not  so  as  to  ob- 
struct the  vision  of  the  person  oper- 
ating the  car,  at  all  times  between 
November  Ist  and  AprU  1st  in  each 
year. 

60  State  of  Minnesota  v.  Smith, 
58  Minn.  35,  5  Am.  Elec.  Cas.  614, 
69  N.  W.  545. 

01  State  of  Minnesota  v.  Smith. 
58  Minn.  35,  5  Am.  Elec.  Cas.  614, 
60  N.  W.  546. 

B2  §  26,  art.  2,  Ohio  Const. 

"State  V.  Nelson,  52  Ohio  St. 
88.  5  Am.  Elec.  Cas.  619,  39  N.  E, 
22. 
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§  477.  Pendcra  on  electric  can. —  The  franchise  or  grant  to 
an  electric  street  railway  to  operate  its  cars  upon  the  streets 
of  a  city  is  subject  in  its  exercise  to  reasonable  regulation  and 
control.  The  passing  of  an  ordinance  granting  consent  to  such 
use  does  not  divest  the  city  of  this  power.  Under  a  general 
power  conferred  upon  a  city  to  control  and  regulate  the  use  of 
streets  it  may  so  regulate  their  use  by  electrical  companies  as 
may  be  most  consistent  with  the  safety  of  the  general  public 
from  accident  and  injury ;  provided,  however,  that  such  regula- 
tions do  not  impair  the  franchise  of  the  companies.  It  is  in 
accordance  with  this  right  of  the  mimicipality  that  ordinances 
regulating  the  speed  of  cars  are  held  to  be  valid,**  and  upon 
the  same  general  principles  an  ordinance  requiring  cars  pro- 
pelled by  electricity  to  place  fenders  upon  their  cars  has  been 
held  to  be  valid,  being  reasonable  both  in  purpose  and  effect.*^* 
In  this  case  the  court  said :  "  What  can  be  more  reasonable  and 
necessary  for  the  protection  of  the  ordinary  travel  and  use  of  a 
street  than  that  an  electric  car,  capable  of  being  driven  at  a 
high  rate  of  speed,  should  have  attached  guards  of  some  kind 
or  other  against  accident  and  injury.  The  test  is  whether  it 
is  reasonably  designed  to  guard  some  public  or  private  right 
from  threatened  injury  from  the  operation  of  these  cars.  *  *  * 
Upon  reason  and  authority  this  ordinance  is  justified  as  an 
exercise  of  reasonable  municipal  or  police  power  in  behalf  of 
the  protection  of  the  public  engaged  in  ordinary  business  or 
travel  upon  the  streets  of  the  city.  *  *  *  ^  bona  fide 
reasonable  observance  of  this  ordinance  is  required  by  reason 


»«See   §    464,    Rate   of   Speed  — 
Ordinances. 

»»  State,  Cape  May,  D.  B.  &  S.  P. 
R.  Co.  V.  Cape  May,  59  N.  J.  L. 
356,  36  Atl.  696,  36  L.  R.  A.  653, 
6  Am.  &  Eng.  R.  Cas.  (N.  S.)  611, 
6  Am.  Elec.  Cas.  49.  In  thin  case 
it  was  held  that  a  city  council,  un- 
der the  charter  of  the  city  which 
confers  power  upon  the  council  to 
make  ordinances  to  regulate  the 
public  streets,  to  prevent  immoder- 
ate driving  or  riding,  to  provide 
the  manner  in  which  corporations 
or  persons  shall  exercise  any  privi- 


lege granted  to  them  in  the  use  of 
the  streets,  to  regulate  the  running 
of  locomotive  engines  and  railroad 
cars  therein,  and  to  protect  persons 
and  property,  is  authorized  to  en- 
act an  ordinance  that  all  passenger 
cars,  operated  by  trolley  or  electric 
power  in  the  streets  of  the  city, 
shall  have  proper  and  suitable  fen- 
ders on  the  front  of  such  cars  to 
prevent  accident,  and  that  it  shall 
be  unlawful  to  operate  such  cars  in 
the  streets  of  the  city  without  such 
fenders. 
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of  its  being  a  legal  exercise  of  the  power  of  municipal  control, 
and  it  is  not  an  invasion  of  the  franchise  of  the  prosecutor  nor 
an  interference  with  the  operation  of  its  street  railway  or  its 
business.  It  is  a  regulation  at  the  same  time  reasonable,  neces- 
sary and  salutary  and  entirely  within  the  scope  of  municipal 
control  vested  in  the  city  council  of  the  city."  ^  In  a  case, 
however,  which  arose  in  one  of  the  lower  courts  in  Pennsyl- 
vania, it  was  held  that  one  whose  child  had  been  killed  by  an 
electric  car  could  not  invoke  in  his  favor  an  ordinance  requiring 
all  street  railways  to  equip  their  cars  with  the  "  most  approved 
modem  pilot  or  safety-guard,"  since  such  ordinance  imposed  a 
higher  duty  than  was  imposed  by  law.^"^  And  an  ordinance 
requiring  cars  to  be  provided  with  fenders,  to  be  not  more  than 
three  inches  from  the  track,  has  been  held  to  be  unreasonable 
since,  by  reason  of  the  construction  of  the  cars,  and  the  grade 
of  the  streets  and  tracks,  it  was  impracticable.*®  The  prin- 
ciples stated  in  the  Xew  Jersey  case  mentioned  above  are,  how- 
ever, undoubtedly  controlling  of  the  question,  and  a  municipal 
ordinance  requiring  electrical  cars  to  be  equipped  with  fenders 
seems  clearly  to  be  a  reasonable  and  valid  exercise  of  the  police 
power.  In  an  earlier  Massachusetts  case,  where  it  appeared 
that  the  use  of  fenders  was  in  an  experimental  stage,  and  there 
was  no  ordinance  in  reference  thereto,  it  was  held  that  failure 
to  provide  fenders  upon  an  electric  car  was  not  negligence.*^® 
And  in  case  in  Colorado  it  has  been  decided  that,  where  there 
was  no  evidence  that  the  car  was  not  properly  equipped  or  that 
other  appliances  than  those  in  use  were  better  or  safer,  or  that 
there  was  any  law  or  ordinance  requiring  the  use  of  a  fender, 
there  was  no  error  in  refusing  to  permit  a  witness  to  testify 
that  the  car  was  not  equipped  with  a  fender  like  the  ones 
afterwards  used  by  the  company .^^  In  a  case  in  Ifew  York, 
however,  it  is  declared  that,  though  there  is  no  statute  or  ordi- 
nance requiring  the  use  of  fenders,  evidence  is  properly  ad- 

»«  Per  Lippincott,  J.  Co.,  164  Mass.  460,  41  N.  E.  664,  6 

A7  Buente  v.   Pittsburg,  A.  &  M.  Am.  £lec.  Cas.  492. 

Tract.    Co.,   2    Super.    Ct.    (Penn.)  «o  Zimmerman  v.  Denver  Consoli- 

185.  dated  Tr.  Co.,   18   Colo.  App.  480, 

58  Brooklyn   v.   Nassau    Elec.    R.  72  Pae.  607,  14  Am.  Neg.  R.  1,  cit- 

Co.,  38  App.  Div.   (N.  Y.)   365,  66  ing  Hogan  v.  Citizens'  Ry.  Co.,  150 

N.  Y.  Supp.  609.  Mo.  36,  51  S.  W.  473. 

89  Mullen   V.    Springfield   St.    Ry. 
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missible  which  tends  to  show  that  fenders  are  in  common  use 
in  other  cities  and  on  street  cars  operated  on  other  lines  in  'the 
same  locality.  And  upon  the  question  whether  the  want  of 
a  fender  was  evidence  of  negligence  the  opinion  was  expressed 
in  this  case  that  where  a  jury  is  satisfied  from  the  evidence  that 
the  injury  would  have  been  prevented  by  the  use  of  a  safe- 
guardy  such  as  a  fender  which  is  usually  attached  to  cars  of 
similar  construction,  operated  in  similar  localities  generally 
throughout  the  country,  and  which  has  proved  ordinarily  effica- 
cious for  the  protection  of  persons  upon  the  highway,  they  are 
entitled  to  predicate  negligence  upon  the  omission  to  provide 
the  cars  with  such  safeguards.®^ 

§  478.  Bimning  of  cars  —  Ordinance  —  Six  minute  service. — 
Where  a  street  railway  corporation  using  animal  power  obtains 
a  new  franchise  extending  the  period  of  its  existence,  and  which 
provides  that  cars  on  all  lines  shall  be  operated  as  the  public 
convenience  may  require  and  the  common  council  order,  such 
corporation  may  be  required  by  ordinance  to  furnish  a  six 
minute  service  on  a  certain  street,  even  though  the  company's 
original  grant  provided  that  the  council  should  not  limit  the 
service  to  less  than  twenty  minutes.®* 

§  479.  Watering  of  tracks  —  Ordinance. —  A  municipality 
may,  by  ordinance,  require  -a  street  railway  company  to  water 
its  tracks  so  as  to  effectually  lay  the  dust.  Such  an  ordi- 
nance is  a  valid  exercise  of  the  police  power,  since  it  tends  to 
promote  both  the  comfort,  health  and  convenience  of  the  pas- 
sengers, and  of  the  inhabitants  of  the  city.®* 

§  480.  Electric  railway  —  Ceasing  to  run  cars. —  A  street 
railway  company  should  so  operate  its  lines  as  will  best  pro- 
mote the  convenience  and  benefit  of  the  public,  and  it  has  no 


•iFritsch  v.  New  York  &  Q.  C. 
R.  Co.,  03  App.  Div.  (N.  Y.)  554, 
87  N.  Y.  Supp.  942,  16  Am.  Neg.  R. 
195.  See  Baltimore  City  Pass.  Ry. 
Co.  V.  Cooney,  87  Md.  261,  39  All. 
859,  11  Am.  &  Eng.  R.  Cas.  (N.  S.) 
759,  holding  that  a  refusal  to  strike 
out  evidence  that  there  was  no  fen- 


der on  the  street  car  by  which  the 
plaintiff  was  struck  was  proper. 

«2  People  V.  Detroit  Citizens'  St. 
Ry.  Co.,  116  Mich.  132,  74  N.  W. 
520,  16  Nat.  Corp.  Repr.  436,  11 
Am.  &  Eng.  R.  Cas.  (N.  S.)  798,  4 
Det.  L.  News,  1198. 

««  State  V.  Canal  &  C.  R.  Co.,  60 
La.  Ann.  1189,  24  So.  265. 
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authority  to  cease  the  operation  of  its  road  simplj  because  of 
the  fact  that  it  cannot  obtain  employees  to  run  its  cars  at  the 
prices  or  upon  the  conditions  which  it  offers.  It  owes  the  pub- 
lic the  duty  of  keeping  its  line  in  operation,  and  if  it  cannot 
obtain  employees  upon  the  terms  offered  by  it,  it  is  under  the 
obligation  of  offering  such  terms  and  conditions  as  will  enable 
it  to  obtain  the  necessary  labor  without  regard  to  the  effect 
upon  the  dividends  of  the  company.®* 


§  481.  Koving  of  buildings — Interference  wifh  wires  — 
Operation  of  street  railway.—*  The  use  of  the  streets  for  the  pur- 
pose of  moving  a  building  along  the  surface  thereof,  is  not 
within  the  use  of  streets  for  the  purpose  of  ordinary  travel. 
It  is,  however,  an  extraordinary  and  exceptional  use  in  opposi- 
tion to  the  primary  purposes  and  uses  of  streets.®^  Although 
the  right  to  move  a  building  through  or  across  a  street  may  he 
granted  by  the  legislature  or  by  the  municipality  under  a  suffi- 
cient delegation  of  power,  yet,  in  view  of  the  many  uses  to 
which  city  streets  have  been  put,  especially  their  occupation  by 
electrical  companies  with  their  poles  and  wires,  used  in  the 
business  of  telegraph,  telephone,  and  electric  railyrays,  certain 
rights  have  been  acquired  by  such  companies  which  require  pro- 
tection, and  a  statute  or  an  ordinance  granting  such  right 
should,  undoubtedly,  require  a  reasonable  notice  to  be  given 
to  such  a  company,  and  require  the  exercise  of  reasonable  care, 
both  to  prevent  imnecessary  injury  or  interference  with  the 


•«  Re  Loader  v.  Brooklyn  Heights 
R.  Co.  (N.  Y.  Sup.  Ct.),  14  Misc. 
(N.  Y.)  208,  212,  70  N.  Y.  St.  R. 
671,  35  N.  Y.  Supp.  996,  999. 

03  Dickson  v.  Kewaunee  Elec.  L. 
&  M.  Co.,  53  111.  App.  379,  holding 
it  proper  to  instruct  the  jury  "  that 
the  company  had  a  right  to  place  its 
wires  in  the  street,  if  allowed  by 
corporate  authority,  if  it  did  not 
interfere  with  the  ordinary  use  of 
the  public  in  the  streets,  and  that 
removing  a  house  along  the  streets 
was  not  within  the  rights  enjoyable 
by  the  public  as  a  use  of  the 
streets."  Northwestern  Teleph.  Ex- 
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ch.  Co.  V.  Anderson,  12  N.  D.  685, 
98  N.  W.  706,  15  Am.  Keg.  R.  644, 
wherein  it  is  said:  "The  use  of 
the  streets  for  moving  houses  is  not, 
however,  a  usual,  but  is  rather  an 
extraordinary  one.  It  does  not  per- 
tain to  the  primary  right  to  the  use 
of  the  streets  for  travel  or  other 
public  purposes.  The  public  de- 
rives no  benefit  therefrom  generally. 
Such  extraordinary  use  of  the  street 
may,  however,  be  permitted  as  a 
favor,  under  restrictions  safeguard- 
ing the  rights  of  the  public  to  the 
street  in  certain  cases,  as  necessity 
may  require."    Per  Morgan,  J. 
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operation  of  its  line.  Where  a  street  is  used  for  the  purposes 
of  an  electric  railway  the  moving  of  a  building  along  such  street 
would  not  only  seriously  interfere  with,  but  might  cause  the 
operation  of  the  road  to  be  suspended  for  several  hours.  So 
where  the  moving  of  a  building  along  a  street  is  without  ex- 
press authority,  and  it  will  interfere  with  and  obstruct  the 
operation  of  a  street  railway,  the  courts  will  interfere  by  in- 
junction to  restrain  the  threatened  injury.®®  And,  although 
the  exclusive  jurisdiction  over  the  streets  may  be  vested  in  the 
municipality,  yet  it  is  held  that  this  fact  will  not  oust  the  courts 
of  jurisdiction  in  such  a  case  where  the  municipality  will  not 
interfere  to  prevent  such  injury.®^  And  the  fact  that  a  mu- 
nicipality, in  pursuance  of  the  authority  conferred  upon  it,  has 
granted  permission  to  move  a  building  through  the  streets  does 
not  relieve  the  one  to  whom  such  permission  has  been  given 
from  legal  liability  for  damage  done  to  the  wires  and  poles 
of  an  electrical  company  which  is  in  lawful  occupation  of  the 
streets.®®     It  is  said  in  one  case,  where  it  appeared  that  an 


««  Millville  Tract.  Co.  v.  Goodwin, 
53  N.  J.  £q.  448,  32  Atl.  263,  5  Am. 
Elec.  Gas.  23. 

«7  Williams  v.  Gitizens'  Ry.  Go., 
130  Ind.  71,  29  N.  E.  408,  16  L.  R. 
A.  64,  30  Am.  St.  Rep.  201. 

•«  Northwestern  Teleph.  Exch.  Co. 
V.  Anderson,  12  N.  D.  586,  98  N. 
W.  706,  16  Am.  Neg.  R.  644,  where- 
in the  court  says :  "  Our  conclusion 
is  that  the  defendants'  rights  to  the 
street  for  house  moving  purposes 
were  subordinate  to  those  of  the 
plaintiff;  that  plaintiff  was  given 
paramount  rights  to  the  streets  by 
virtue  of  the  ordinance  containing 
no  provision  for  direct  or  indirect 
revocation  for  private  purposes; 
that  defendant  was  a  mere  licensee, 
with  privilege  to  use  the  streets  in 
a  manner  not  unreasonablv  inter- 
fering  with  the  use  of  the  streets 
for  traveling  purposes,  and  without 
interference  with  those  having  prior 
rights  to  them  under  ordinances 
that  have  ripened  into  relations  in 


the  nature  of  contracts,  thereby  be- 
coming vested  rights;  that  the  use 
of  the  streets  by  defendant  for  such 
purposes  was  not  an  ordinary,  but 
an  exceptional  and  extraordinary, 
use  thereof,  out  of  which  the  pub- 
lic as  such  derives  no  benefit;  that 
neither  the  defendant's  license  nor 
special  permit  to  move  this  build- 
ing did  or  could  protect  him  from 
liability  for  damages  to  plaintiff 
arising  out  of  the  exercise  of  the 
permission  given  him  to  move  this 
building.  The  council  did  not,  and 
would  have  no  power  to,  grant  a 
license  to  move  the  building,  and 
give  therewith  immunity  from  dam- 
ages consequent  upon  the  exercise 
of  the  license.  Such  permission  can 
only  be  given  by  council  for  the  use 
of  the  street  for  such  purpose;  that 
is,  for  moving  the  building.  To 
add  to  such  permission  expressly  or 
in  effect  a  provision  that  the  exer- 
cise of  the  permission  would  leave 
those  damaged  thereby  without  rem- 
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ordinance  required  wires  to  be  suspended  at  a  height  of  not 
less  than  twenty  feet^  and  in  moving  a  building  certain  wires 
of  a  telephone  company  were  cut,  that  the  company  might 
recover  damages  for  the  wires  which  were  cut  and  which 
were  suspended  at  a  lawful  height,  but  not  for  those  suspended 
below  the  height  required.®^  But  in  another  case,  where  the 
act  of  incorporation  required  wires  to  be  suspended  twenty- 
two  feet  from  the  ground,  and  a  wire  only  nineteen  and  a 
half  feet  from  the  ground  was  torn  from  its  fastenings,  while 
moving  a  building  twenty-five  feet  high,  and  loosened  some 
bricks,  which  fell  upon  a  person  in  the  street,  it  was  held  that 
the  person  moving  the  building  was  liable  for  the  injury,  and 
that  no  liability  attached  to  either  the  city  or  the  company 
maintaining  the  wire.^^  Since  use  of  the  streets  for  the  pur- 
pose of  moving  buildings  is  not  in  the  line  of  their  use  for 
purposes  of  travel,  but  is  in  reality  an  obstruction  to  such  use, 
it  would  seem  naturally  to  follow  that  this  right  must  be  ob- 
tained either  by  statute  or  by  municipal  license,  and  that  in 
either  case  the  permit  requires  the  exercise  of  reasonable  care 
to  prevent  unnecessary  injury  to  appurtenances  of  electrical 
companies  upon  the  street,  to  interfere  to  the  least  possible 
extent  with  the  operation  of  such  lines,  and  to  prevent  injuries 
to  persons  lawfully  upon  the  streets. 

In  this  connection  it  is  decided  in  a  case  in  Xorth  Dakota 
that  the  right  to  use  the  streets  for  such  a  purpose  where  power 
is  given  a  municipality  to  grant  a  license  therefor  is  not  an 
absolute  right  that  any  one  can  demand,  but  that  it  is  a  power 
which  the  municipality  may  exercise  or  not  as  a  matter  of  dis- 
cretion.^^ 

§  482.  Salt  on  tracks— ^TTse  of.— A  municipality  may,  in 
the  exercise  of  its  general  police  power  to  control  and  regulate 
the  use  of  streets,  prohibit  street  railway  companies  from  using 

edj   against   the    defendant,   would  oi^New  York  &  N.  J.  Teleph.  Go. 

be   a   void,    unreasonable,    and    in-  v.  Deixheimer,  14  N.  J.  L.  225,   11 

operative       provision.      Its       effect  N.  J.  Law  Jour.  246. 

would  be  to  impair  and  nullify  the  7o  Howard  v.  Ck)rporation  of   St. 

previous  grant  to  the  plaintiff,  un-  Thomas,  19  Ont.  Hep.  719. 

der   which   vested   rights   ripened."  ti  Northwestern  Teleph.  Exch.  Co. 

Per  Morgan,  J.  v.  Anderson,  12  N.  D.  585,  98  }^. 

W.  706,  15  Am.  Neg.  R.  644. 
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salt  upon  their  tracks.  So  an  ordinance  prohibiting  the  use  of 
salt  on  the  tracks  of  a  street  railway,  except  on  curves  at  street 
comers,  is  valid.  Such  an  ordinance  neither  impairs  the  fran- 
chise of  a  company  nor  restricts  the  operation  of  its  road. 
And  though  the  effect  of  such  an  ordinance  may  be  to  cause  ex- 
pense or  inconvenience  to  the  company,  yet  this  will  not  affect 
the  validity  of  the  ordinance.^^  Again  though  it  may  appear 
that  certain  portions  of  the  tracks  are  low,  so  that  water  collects 
and  freezes  thereon  during  the  night,  and  that  salt  is  necessary 
to  keep  the  tracks  in  such  condition  at  these  points  that  the  cars 
may  be  run  over  them,  yet  such  fact  will  not  make  the  ordinance 
unreasonable,  where  it  also  appears  that  the  water  could  be 
diverted  from  the  tracks  at  reasonable  expense.^' 

§  483.  XTse  same  poles  —  Safety  to  lives  and  property  — 
Bule.— In  many  cases  the  use  of  the  same  poles  by  different 
electrical  companies  is  provided  for  either  in  the  franchise  of 
the  company  earlier  in  the  occupation  of  the  streets,  or  by  con- 
tract between  the  two  companies.  Where  different  companies 
can  with  safety  use  the  same  poles  then  such  regulations  as  to 
the  mode  of  use  by  each  company  must  be  made  for  the  protec- 
tion of  lives  and  property  that  they  shall  not  be  endangered. 
If  such  regulations  cannot  be  made,  then  such  joint  use  would 
be  unreasonable,  and  if  unreasonable,  though  it  may  be  au- 
thorized by  ordinance,  yet  the  courts  may  set  aside  the  ordi- 
nance.''* 

§  484.  Contracts  between  street  railway  companies  —  Opera- 
tion of  lines.— -A  street  railway  should  be  operated  and  main- 
tained in  such  a  manner  as  will  best  promote  and  aid  public 
travel,  and  where  rival  companies  have  been  granted  franchises 
in  the  same  municipality,  they  have  no  right  to  enter  into  a 
contract,  the  carrying  out  ol  which  will  restrain  the  free  use  of 
their  respective  franchises  for  the  benfit  of  the  public.''*^     So 

72  state,    Consol.    Tract.    Co.    v.  t*  Citizens'    E.    L.    &    P.    Co.    v. 

Elizabeth,  68  N.  J.  L.  619,  34  Atl.  Sands,  95  Mich.  551,  4  Am.  Elec. 

146,  32  L.  R.  A.  170,  3  Am.  &  Eng.  Cas.  58,  67,  55  N.  W.  452. 
R.  Cas.  (N.  S.)  614.  76  South  Chicago  City  R.  Co.  v. 

78  State,    Consol.    Tract.    Co.    v.  Calumet  Elec.  St.  R.  Co.,   171  III. 

Elizabeth,  58  N.  J.  L.  619,  32  L.  R.  391,  49  N.  E.  576,  affg.  70  111.  App. 

A.  170,  34  Atl.  146,  3  Am.  &  Eng.  254. 

B.  Gas.  (N.  S.)  614. 
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where  two  street  railway  oompanies  entered  into  an  agreement 
not  to  cross  each  other's  tracks  at  grade,  except  at  certain  speci- 
fied crossings,  and  it  appeared  that  it  was  the  policy  of  the 
municipality  not  to  permit  other  than  grade  crossings,  the 
agreement  was  held  to  he  against  public  policy  and  void,  smoe 
it  practically  amounted  to  an  agreement  on  the  part  of  each  aot 
to  invade  the  territory  of  the  other.  "^^ 

§  485.  Contract  for  joint  use  of  tracks  —  Tenants  in  oom- 
mon.— •  Where  two  tenants  in  common  of  a  street  railway  trade 
enter  into  an  agreement  not  to  let,  sublet,  sell,  assign  or  con- 
vey any  interest  in  any  part  of  the  road  without  the  consent  of 
the  other,  a  grant  by  one  of  the  tenants  to  a  third  street  rail- 
way company  of  the  right  to  use  any  part  of  the  track  is  within 
such  agreement,  and  though  the  other  tenant  may  acquiesce  in 
such  use  by  the  third  company,  such  acquiescence  or  silence 
will  confer  no  permanent  right,  but  merely  amounts  to  a  license 
for  the  time  being. ^^  A  contract  between  two  street  railway 
companies  by  which  one  gives  to  the  other  the  right  to  use  its 
tracks  will  not,  it  is  held,  confer  upon  the  latter  company  the 
right  to  run  the  cars  of  a  third  company  over  such  tracks.'* 

§  486.  Contracts  between  electric  light  companies  —  TTse 
same  wires;— Charters  conferring  powers  upon  electrical  com- 
panies will  receive  a  strict  construction  by  the  courts.  As  a 
general  rule  such  companies  receive  and  can  exercise  only  such 
powers  and  rights  as  are  expressly  conferred  upon  them  by 
their  charters,  or  which  are  conferred  by  necessary  implication 
in  order  to  carry  out  the  purposes  of  the  grant.  Therefore, 
where  an  electric  light  company  or  other  electrical  company 
is  confined  by  its  charter  to  exercising  its  powers  within  cer- 
tain limits,  it  cannot  extend  its  operation  beyond  the  limits  de- 
fined. So  where  the  territories  wfthin  which  two  electric  light 
and  power  companies  were  by  their  charter  empowered  to  fur- 
pish  li^t,  heat  and  power,  were  adjacent  along  the  center  of  a 
given  street,  one  company  being  authorized  to  put  up  vdree  to 

7»  South  Chicago  City  R.  Co.  v.  (N.  Y.  Sup.  Ct.,   1899),  25  Mi«c 

Calumet  Elec.  St.  R.  Co.,  171  111.  (N.  Y.)  626,  56  N.  Y.  Supp.  250. 

391,  49  N.  E.  676,  affg.  70  111.  App.  ^8  Toledo  &  M.  V.  R,  Co.  v.  To- 

254.  ledo  Tract.  Co.,  17  Ohio  C.  G.  22. 

77  Chapman  v.  Syracuse  R.  T.  Co. 
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the  center  line  of  the  street  from  the  east  and  the  othei*  being 
similarly  authorized  from  the  west,  it  was  held  that  they  could 
not  enter  into  a  contract  by  which  one  was  to  supply  a  current 
to  the  other  along  the  common  boundary  line,  thus  enabling  one 
company  to  dispense  with  a  power-house  or  generating  plant. 
It  was  also  held  in  this  case  that  the  city  had  the  right  to  cut 
all  connecting  wires  used  for  the  purpose  of  obtaining  a  current 
from  the  main  wires.''* 

§  486a.  Bight  to  assign  electric  lighting  contract-^  A  con- 
tract cannot  be  assigned  when  its  terms  forbid  an  assignment, 
or  when  there  is  an  implied  intention  that  personal  service  is 
required  by  the  contract;  and  although  a  contract  does  not 
stipulate  against  an  assignment  thereof,  and  even  though  it  is 
by  its  terms,  between  the  parties  and  their  respective  execu- 
tors, administrators,  successors,  and  assigns,  nevertheless  it  is 
not  assignable  where  it  stipulates  for  the  installation  and  con- 
struction of  electric  lamps  and  also  expressly  provides  that  the 
construction  work  of  the  circuits  shall  be  done  under  the  super- 
vision and  at  the  expense  of  the  contractor,  and  that  the  work 
of  installing  all  lamps  and  conductors,  and  the  making  of  all 
connections  in  and  upon  said  circuits,  in  which  the  current  of 
the  person  rendering  the  service  shall  be  used,  shall  be  done 
by  said  party.  Such  a  contract  provides  for  personal  service, 
is  within  the  rule,  and  cannot  be  assigned.^ 

§  487.  Bapid  transit  trains  —  Duty  of  company. —  Where, 
for  the  purpose  of  securing  rapid  transit  between  distant  parts 
of  a  city  or  between  one  section  of  a  city  and  the  suburbs,  cars 
or  trains  of  cars  are  run  with  a  limited  number  of  stops,  and 
at  an  increased  rate  of  speed,  such  reasonable  care  should  be 
exercised  in  their  management  and  such  noticeable  signal  given 
of  their  approach  as  will  tend  to  best  secure  both  the  safety  of 
travelers  and  of  passengers  who  may  be  alighting  from  cars  on 
other  tracks.®^ 

f 9  City  of  Chicago  v.  Mutual  E.  77,  motion  for  reargument  denied, 

L.  &  P.  Co.,  55  111.  App.  429,  5  Am.  26  R.  I.  436,  69  Atl.  111. 

Elec.  Cas.  29.  «i  Capital  City  Tract.  Co.  v.  Lua- 

80  Swarts  v.  Narragansett  Electric  by,  26  Wa«h.  L.  Repr.  163,  12  App. 

Lighting  Co.,  26  R.  I.  388,  69  Atl.  D.  C.  296. 
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§  488»  Office  honn  of  telegraph,  company.— A  telegraph 
company  may  establish  reasonable  oflSce  hours  for  the  trans- 
mission and  delivery  of  telegrams.®^  And  it  is  under  no  obli- 
gation to  keep  the  employees  in  each  of  its  oflBces  informed  of 
the  time  when  every  other  oflice  closes  for  the  night,^  or  to 
deliver  a  message  received  after  the  closing  of  the  office.** 
And,  although  an  operator  may  be  in  the  habit  of  being  in  the 
oflBce  and  of  receiving  and  transmitting  messages  after  office 
hours,  and  is  there  after  the  expiration  of  such  hours  on  most 
occasions,  yet  this  will  not  bind  the  company  to  keep  its  office 
open  for  a  longer  period  than  the  hours  established  by  it.®* 

§  489.  Telegraph  —  Private  land  —  No  consent  obtained — 
Ejectment.— If  a  telegraph  company  has  constructed  its  line 
over  private  land  without  right  so  to  do,  tod  the  land  is  subse- 
quently transferred,  the  grantee  succeeds  to  all  the  rights  of 
the  grantor,  including  the  right  to  bring  ejectment.®^ 

§  489a.  Power  of  electrical  company  to  transfer  or  sell  fran- 
chise.—  Power  conferred  by  a  municipality  upon  a  telegraph 
company,  formed  for  the  purpose  of  doing  a  general  telegraph 
business,  to  erect  its  poles  and  string  its  wires  thereon  in  the 
streets  of  the  city  is  held  to  confer  upon  such  company  no  au- 
thority to  give  a  right  to  another  company,  formed  for  purely 
local  business,  to  use  the  streets  without  the  consent  of  the  citv. 
And  where  an  attempt  is  made  to  give  such  a  right  it  is  also 
decided  that  the  city  may  revoke  the  franchise  granted  by  it.®^ 
And  where  an  electrical  company  is  authorized  by  statute  ta 
"  hold  and  convey  such  real  and  personal  estate  as  may  be 


82  Western  Un.  Teleg.  Co.  v. 
Harding,  103  Ind.  506,  3  N.  E.  172, 
1  Am.  Elec.  Cas.  814;  Davis  v. 
Western  Union  Teleg.  Co.,  23  Ky. 
Law  R.  1758,  66  S.  W.  17;  Western 
Union  Teleg.  Co.  v.  Crider,  21  Ky. 
Law  R.  1336,  54  S.  W.  963;  West- 
em  Un.  Teleg.  Co.  v.  Wingate,  6 
Tex.  Civ.  App.  394,  25  S.  W.  439. 

8«  Given  v.  Western  Un.  Teleg. 
Co.,  24  Fed.  119,  1  Am.  Elec.  Cas. 
766;    Western    Un.    Teleg.    Co.    v. 
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Harding,  103  Ind.  505,  3  N.  E.  172, 
1  Am.  Elec.  Cas.  815. 

8*  Western  Union  Teleg.  Co.  v. 
Steinburger,  107  Ky.  469,  21  Ky. 
Law  R.  1289,  54  S.  W.  829. 

85  Western  Un.  Teleg.  Co.  v. 
Georgia  Cotton  Co.,  94  Ga.  444,  21 
S.  £.  835. 

86  Postal  Teleg.  Cable  Co.  v.  Ea- 
ton, 170  111.  513,  39  L.  R.  A.  722, 
49  N.  E.  365. 

8T  Western  Union  Teleg.  Co.  ?. 
City  of  Toledo,  103  Fed.  746, 
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proper  for  the  purpose  of  erecting  or  maintaining  its  lines  " 
it  is  held  to  have  no  power  to  sell  or  transfer  its  entire  business 
and  franchise,  such  a  sale  being  declared  to  be  contrary  to 
public  policy  and  void.®®  Power  may,  however,  exist  to  sell 
or  transfer  an  electrical  franchise  or  business  where  it  is  given 
either  expressly  or  by  necessary  implication.  And  where  an 
ordinance  granting  a  franchise  provided  that  in  case  the  fran- 
chise shall  be  assigned,  the  obligations  imposed  thereby  upon 
the  assignor  shall  be  binding  upon  the  assignee,  it  constitutes 
a  contract  between  the  city  and  the  one  to  whom  the  franchise 
is  granted  and  the  assignee  will  be  bound  thereby.®® 

§  489b.  Electric  lighting  appliances  —  Switchboarcte  —  Dy- 
namos —  Electroliers  —  Signs  —  Whether  fixtures. —  Dynamos 
and  engines,  not  especially  adapted  for  use  in  a  particular  build 
ing  and  introduced  into  the  building  upon  considerations  of  tem- 
porary economy,  and  not  of  necessity,  and  which  can  be  re- 
moved without  difficulty  and  without  any  injury  to  the  build- 
ing or  themselves  are  held  to  be  chattels  and  not  fixtures.  And 
it  has  also  been  decided  that  chandeliers,  switchboards  and  elec- 
tric signs  which  can  also  be  removed  without  injury  to  the 
building  are  to  be  regarded  as  chattels  and  not  fixtures.®^ 

§  490.  Mortgage  of  lines  —  Telegraph  and  street  railway 
companies. —  Street  railway  and  telegraph  companies  have  no 
power  to  mortgage  their  franchises,  lines  or  property,  unless 
such  power  has  been  expressly  conferred  upon  them  by  statute, 
or  by  their  charters,  and  a  mortgage  without  such  power  is 
wholly  void.** 

§  401.  Mortgage  of  telegraph  lines. —  The  poles  and  wires 
of  a  telegraph  company,  when  in  position,  have  been  held  to 


88  Cumberland  Teleph.  &  Teleg. 
Co.  V.  City  of  Evanaville,  127  Fed. 
187,  holding  that  the  object  of  such 
a  statute  is  to  enable  the  company 
to  carry  on  its  business. 

89Mahan  v.  Michigan  Tel.  Co., 
132  Mich.  242,  93  N.  W.  629,  8  Am. 
Elec.  Cas.  38. 

00  New  York  Life  Ins.  Co.  v.  Al- 
lison, 107  Fed.  170,  46  C.  C.  A.  251. 


See  also  General  Electric  Co.  v. 
Transit  Equip.  Co.,  57  N.  J.  Eq. 
460,  42  Atl.  101;  compare  Gunder- 
son  V.  Swarthout,  104  Wis.  186,  80 
N.  W.  465. 

01  Richardson  v.  Sibley,  11  Allen 
(Mass.),  65,  87  Am.  Dec.  700; 
United  States  v.  Western  Un.  Teleg. 
Co.,  50  Fed.  28. 
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constitute  a  part  of  the  realty.®*  And  a  mortgage  by  a  rail- 
road company  upon  its  property  may  cover  all  structure^ 
upon  the  land  of  the  railroad,  including  poles  and  wires  which 
it  has  erected  for  tel^raph  purposes. ^^  And  a  mortgage  upon 
a  railroad  has  also  heen  held  to  include  wires  of  a  telegraph 
company  strung  upon  the  railroad  company's  poles  and  which 
the  latter  was  boimd  by  contract  to  purchase.®^  But  where  two 
telegraph  companies  consolidated  and  by  an  agreement  between 
them  provided  in  effect  that  the  strung  wires  should  remain 
personalty,  it  was  held  that  they  did  not  partake  of  the  chai^ 
acter  of  realty,  since  the  two  companies  might  make  a  valid 
agreement  by  which  the  character  of  the  annexed  property 
would  be  determined  as  against  an  existing  mortgage.®^  In 
the  absence  of  any  special  agreement,  however,  strung  wires 
will  not  be  deprived  of  the  character  of  realty.  So  wires 
strung  prior  to  the  execution  of  a  trust  deed  to  secure  receiver's 
certificates,  were  held  not  to  be  deprived  of  the  character  of 
telegraph  lines  by  the  act  of  an  employee  of  the  contractor  for 
their  erection  in  detaching  and  grounding  them.^ 

§  491a.  Mortgage  covering  after  acquired  property. —  Where 
a  mortgage  is  given  by  an  electrical  company  which  covers  ex- 
isting and  after  acquired  property  of  the  mortgagor  and  it  is 
duly  recorded,  such  mortgage  will  be  a  lien  in  equity  upon  poles 
and  wires  which  are  subsequently  acquired  and  though  the 
poles  are  erected  on  the  land  of  another  under  an  agreement 
with  him,  the  latter's  right  in  the  premises  must  yield  to  that 


»aVane  v.  Newcombe,  132  U.  S. 
220;  New  York,  Ontario  &  Western 
Ry.  Co.  V.  Western  Un.  Teleg.  Co., 
36  Hun  (N.  Y.),  205,  1  Am.  Elec. 
Cas.  753;  American  Un.  Tclcg.  Co. 
V.  Middleton,  80  N.  Y.  408.  But 
see  §§  913-920,  herein,  on  Taxation. 
And  see  Readfield  Teleph.  &  Teleg. 
Co.  V.  Cyr,  95  Me.  287,  49  Atl.  1047, 
holding  that  telephone  poles  erected 
in  highways  with  w:ires  and  insula- 
tors thereon  retain  their  character 
as  chattels  and  may  be  seized  and 
sold  on  execution  as  personal  prop- 
erty. 
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»3  Xew  York,  Ontario  &  Western 
Ry.  Co.  V.  Western  Un.  Teleg.  Co., 
liQ  Hun  (X.  Y.),  205,  1  Am.  Elec 
Cas.  753. 

»*  New  York,  Ontario  &  Western 
Ry.  Co.  V.  Western  Un.  Teleg.  Co., 
36  Hun  (N.  Y.),  205,  1  Am.  Elec. 
Cas.  753. 

M  Boston  Safe  Deposit  &  Trust 
Co.  V.  Bankers  &  Merchants*  Teleg. 
Co.,  36  Fed.  288. 

»«  Postal  Teleg.  Cable  Co.  v.  Vane, 
80  Fed.  961,  63  U.  S.  App.  319. 
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ci  the  mortgagor.^''  And  where  a  mortgage  given  by  a  street 
rmilwaj  oompaBj  recited  that  it  covered  real  aod  persoaal 
property  and  franchises  of  the  company  either  owned  at  the 
time  or  subsequently  acquired  and  the  conveyance  clau^  re- 
cited that  the  lien  on  after  acquired  property  was  limited  to 
such  rights  as  were  acquired  under  leases  from  other  railway 
companies  as  "  should  be  connected  with  or  appurtenant  to  " 
the  mortgagor's  railroad^  it  was  decided  that  the  lien  given  by 
the  mortgage  covered  rights  acquired  under  a  subsequent  leafie 
to  the  mortgagor  by  other  companies  owning  roads  which  were 
connected  with  and  operated  in  connection  with^  the  railroad 
of  the  mortgagor,  and  also  a  lease  by  and  the  capital  stock  of 
a  new  railway  company  which  was  organized  only  to  hold  title 
to  another  road  which  was  also  operated  in  a  similar  manner, 
all  of  which  were  operated  by  the  mortgagor  in  connection  with 
or  as  a  part  of  its  systenL^^ 


§  492.  Hortgage  street  railway  lines  —  After  acquired  prop- 
erty —  Louisville  ^nst  Company  case. —  In  a  case  in  the  United 
States  Circuit  Court  ••  involving  the  construction  of  a  mort- 
gage upon  a  street  railway,  the  following  points  were  de- 
cided: (1)  The  fact  that  street  railway  franchises  which  are 
mortgaged,  confer  the  right  to  acquire  property  in  the  future, 
will  not,  of  itself,  cause  subsequently  acquired  property  to  be 


97  Monmouth  County  Elec.  O).  t. 
Central  R.  Co.  (N.  J.  Ch.  1903),  64 
Atl.  140,  wherein  the  court  said: 
**  The  mortgage  covered  all  existing 
and  after  acquired  property  of  the 
mortgagor  company,  and  was  duly 
recorded  before  the  execution  of 
the  agreement  between  the  mortga- 
gor company  and  the  defendant.  Un- 
der the  agreement  the  poles  and 
wires  were  erected  on  defendant's 
lands,  and,  as  I  construe  its  effect, 
they  were  the  property  of  the  mort- 
gagor company,  and  they  still  re- 
mained its  property  at  the  time 
of  the  foreclosure.  The  mortgage 
expressly  covered  all  after-acquired 
property,  and  under  our  decision, 
the  mortgagors,   in  equity,   a    lien 

51      . 


upon  these  poles  and  wires  aft«r^ 
wards  acquired  which  is  prior  to 
mortgagee  or  judgment  creditors 
subsequent  in  date  to  the  mort- 
gage."   Per  Emery,  V.  C. 

See  Metropolitan  Trust  Co.  r. 
Dolgeville  Electric  L.  &  P.  Co.,  36 
Misc.  R.  (N.  Y.)  467,  71  N.  Y. 
Supp.  1055. 

»•  Guaranty  Trust  Co.  v.  Atlantic 
Coast  Electric  R.  Co.,  138  Fed.  617 
(C.  C.  A.  1905),  modif^ng  132  Fed. 
68. 

See  following  section  as  to  aftev- 
acquired  property  in  case  of  mort- 
gage of  street  railway  lines. 

»» Louisville  Trust  Co.  v.  Cincin- 
nati Inclined  Plane  Ry.  Co.  (U.  8. 
C.  C,  8.  D.  Ohio),  91  Fed.  699. 
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included  in  the  mortgage.  (2)  An  extension  to  a  street  rail- 
way line  will  not  be  rendered  subject  to  a  mortgage  upon  the 
original  line  by  a  statutory  provision  that  extensions  to  street 
railways  shall  be  considered  as  part  of  the  original  line^  but 
such  provision  will  be  referred  to  the  provisions  of  the  general 
law,  so  as  to  make  the  powers  of  the  owner  with  respect  to  the 
extension  the  same  as  if  the  line  had  originally  included  the 
extension.  (3)  An  extension  to  a  street  railway  line  which 
had  been  completed  and  mortgaged  will  not  be  subject  to  a 
mortgage  upon  the  original  line  by  reason  of  a  statutory  pro- 
vision conferring  upon  street  railways  power  to  change  the  lo- 
cation of  their  routes,  and  declaring  that  any  mortgage  upon 
the  original  line  shall  be  eflPectual  to  create  a  lien  on  the 
changed  line.  (4)  Although  a  street  railway  company  may 
have  power,  xmder  the  general  laws  of  the  State,  and  the  ex- 
press powers  conferred  upon  it,  to  mortgage  subsequently  ac- 
quired property,  yet  such  property  will  not  be  rendered  sub- 
ject to  a  mortgage  on  its  original  line  executed  ^^  under  and 
by  virtue  of  the  authority  in  them  vested  by  the  laws  of  the 
State,  and  of  all  and  every  power  and  authority  in  them  in 
anywise  vested,"  unless  expressly  referred  to  in  the  mort- 
gage. (6)  Subsequently  acquired  rolling  stock  and  machin- 
ery will  be  included  in  a  mortgage  upon  the  income  accru- 
ing fom  a  street  railway  where  such  rolling  stock  and  ma- 
chinery is  used  in  coimection  with  the  earning  of  the  income. 
(6)  Income  from  subsequently  acquired  real  estate  will  not  be 
included  in  a  mortgage  upon  the  tolls,  incomes,  issu^  and 
profits  of  the  property  mortgaged.  (7)  Future  acquired  prop- 
erty  will  not  be  included  in  a  mortgage  npon  the  railways, 
rails,  bridges  and  real  estate,  cars  and  rolling  stock  of  a  street 
railway  company,  unless  words  are  used  by  which,  expressly 
or  impliedly,  subsequently  acquired  property  will  be  included. 
(8)  Though  by  the  expiration  of  franchises  of  a  street  railway 
company,  a  portion  of  its  original  track,  covered  by  a  mort- 
gage, may  be  forfeited  or  lost,  the  mortgagee  is  still  entitled 
to  the  full  pro  rata  share  of  rolling  stock,  which  should  be 
apportioned  to  him  in  the  absence  of  such  loss. 

§  493.     Hortg«ife  of  street  railway  easements  —  Ohio. —  It  is 
held  that  under  the  laws  of  Ohio,  a  street  railway  company  may 
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mortgage  its  street  easements,  there  being  nothing  in  the  laws 
of  that  State  to  contravene  such  right.^ 

§  493a.  Hortgage  street  railway  property  —  Bight  of  mort- 
gagee to  relief. —  Though  a  street  railway  company  which  has 
mortgaged  its  property  is  entitled,  as  a  general  rule,  to  con- 
trol and  manage  the  property  mortgaged  as  it  may  choose,  yet 
it  cannot  do  anything  which  may  materially  impair  the  value 
of  the  property  as  security  for  the  mortgage  debt  and  the  mort- 
gagee will  be  entitled  to  relief  against  the  proposed  acts  of 
either  the  mortgagor  or  his  assigns  which,  if  carried  out,  would 
tend  to  depreciate  the  value  of  the  property.^ 

§  404.     Mortgage  of  electric  light  plant  —  Constmction  of. — 

Although  it  is  said  that  according  to  the  weight  of  authority 
measured  by  the  number  of  case,  quasi-public  corporations 
cannot  mortgage  or  otherwise  alienate  their  franchises,^  yet 
it  is  said  in  a  recent  case  in  New  Hampshire  that  whether 
the  reasons  upon  which  this  doctrine  rests  are  sufficient  to  sup- 
port it  has  been  seriously  questioned  and  it  is  there  decided  that 
an  electric  light  and  power  corporation,  which  has  acquired  the 
right  to  construct  its  lines  in  the  highways  of  a  city  by  virtue 
of  licenses  from  the  local  authorities  and  not  by  virtue  of  its 
incorporation,  may  mortgage  its  property  and  franchises  to 
secure  an  indebtedness  or  may  alienate  the  same.  The  court 
in  this  case  referred  to  and  considered  various  statutes  and  de- 
clared that  this  legislation  all  tends  very  strongly  to  prove  the 
existence  of  a  public  policy  in  this  State  which  allows  quasi- 
public  corporations,— even  railroad  corporations, —  the  same 
freedom  to  incur  debts  and  pledge  their  property  and  fran- 
chises therefor  that  is  possessed  by  other  corporations  and  by 
natural  persons.*  Where  this  power  may  be  exercised  by  such 
a  company  wires  attached  to  poles,  and  used  for  the  purpose 

1  Louisville  Trust  Co.  v.  Cincin-  In  this  case  a  motion  to  dissolve  an 
nati,  47  U.  8.  App.  36,  76  Fed.  296,  injunction  which  had  been  granted 
22  C.  C.  A.  344.  was  denied. 

2  Fidelity  Trust  Co.  v.  Hoboken  »  4  Thomp.  Corp.  §§  5352-5355. 

&  M.  R.  Co.    (N.  J.  Ch.  1906),  63  *  American  Loan  &  Trust  Co.  v. 

Atl.  273,  so  holding  as  to  acts  pro-  General  Electric  Co.,  71  N.  H.  192, 

posed  to  be  done  under  a  contract  51  Atl.  660,  8  Am.  Elec.  Cas.  117. 
between  the  mortgagor  and  lessee. 
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of  conducting  an  electric  light  current  to  different  parts  of  the 
city,  are  covered  by  a  mortgage  upon  the  lot  on  which  the  plant 
is  erected,  "  together  with  all  machinery,  including  the  boiler, 
engine  and  dynamo,  *  *  *  and  all  and  singular  the  tene- 
ments, hereditaments  and  appurtenances  thereunto  belonging, 
or  in  anywise  appertaining."  ' 


§  494a.  CoBstmotion  of  lease  of  street  railway  lines. — Where 
a  lease  given  by  a  consolidated  electric  railway  company,  which 
was  composed  of  several  companies,  provided  that  the  lessee 
should  expend  a  certain  amotmt  within  a  specified  time,  in 
order  that  the  efficiency  and  value  of  the  different  lines  and 
rolling  stock  should  be  equal  to  its  efficiency  and  value  at  the 
time  of  the  execution  of  the  lease,  and  that  upon  the  expira- 
tion of  the  lease  the  property  of  the  companies  should  be  re- 
turned to  them  in  as  good  a  condition  as  it  was  when  the  lease 
was  executed,  it  was  decided  that  on  the  insolvency  of  the  lessee 
and  the  cancellation  of  the  lease,  each  subordinate  company 
was  entitled  to  have  returned  to  it  by  the  receivers  an  equip- 
ment which  was  equal  in  value  and  efficiency  to  that  which 
each  transferred  under  the  lease,  that  a  return  of  an  equipment 
equal  in  value  and  efficiency  to  that  which  was  received  under 
the  lease  as  a  whole,  was  not  a  compliance  with  the  provisions 
of  the  lease,  and  that  a  claim  by  one  subordinate  company  for 
a  return  of  the  equipment  required  was  not  subject  to  a  set-off 
of  the  excess  in  value  of  the  equipment  returned  to  another 
subordinate  company.^ 

!  494b.  mectrio  inspector — England. —  In  England  the  law 
provides  for  the  appointment  of  an  electric  inspector,  upon 
whom  certain  powers  are  conferred  and  certain  duties  imposed 
in  reference  to  electrical  lines  and  appliances.  Only  expenses 
specifically  incurred  by  such  an  inspector,  in  making  the  inspec- 
tions, can  be  recovered  from  the  consumer,  under  the  English 
Electric  Lighting  Orders  Confirmation  Act,^  providing  that 
'^  all  fees  and  reasonable  expenses "  of  an  electric  inspector 
shall,  in  the  absence  of  any  agreement  to  the  contrary,  be  paid 

>Fechet  v.  Drake  (Ariiona  Sup.         «Joh«goii  v.  Lehigh  y«Uey  Trac- 
Ct.  1887),  12  Pac.  094.  tloa  Co.,  138  FVed.  001. 

t  (No.  IS)  1890,  §  47. 
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by  the  undertakers,  and  that  where  the  report  of  an  electric  in- 
spector shows  that  an j  consumer  has  been  guilty  of  any  default 
or  negligence,  such  fees  and  expenses  shall  be  paid  by  such  con- 
sumer or  consumers  as  the  court  shall  direct^  and  in  such  case 
no  recovery  can  be  had  for  a  salary  paid  by  lie  local  authority, 
under  the  provisions  of  section  36,  or  for  the  laboratory  ex- 
penses of  the  inspector.^ 

•  Crawford,    London    v.    London     Elec.  L.  Co.    (Q.  B.)»  78  Law  T. 
Itep.  841. 
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